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INTERCREDITOR AGREEMENT

THIS INTERCREDITOR AGREEMENT (this “Agreement”), dated as of June 1
2,006, by and between LASALLE BANK NATIONAL ASSOCIATION, a national banking
association, having an office at 135 South LaSalle Street, Chicago, Illinois 60603, in its capacity
as Senior Lender (“Senior Lender”), and LASALLE BANK NATIONAL ASSOCIATION, a
national banking association, having an office at 135 South LaSalle Street, Chicago, Illinois
60603, in its capacity as Mezzanine Lender (“Mezzanine Lender”).

RECITALS:

WHEREAS; sursuant to the terms, provisions and conditions set forth in that certain
Loan Agreement, daied 2s of June 1, 2006, by and between 351 MORTGAGE LOAN
BORROWER LLC, a Dclaware limited liability company (“Borrower”), and Senior Lender
(the “Senior Loan Agreemeua1”). Senior Lender is making a loan to Borrower in the original
principal amount of $19,695,000 (the “Senior Loan”), which Senior Loan is evidenced by a
certain Promissory Note, dated as ‘of June 1, 2006, made by Borrower to Senior Lender in the
amount of the Senior Loan (the “fenior Note”), and secured by, among other things, a
Mortgage, Security Agreement, Assignmeit of Rents and Leases and Fixture Filing dated as of
June 1, 2006, made by Borrower in favor of Senior Lender (the “Senior Mortgage™), which
Senior Mortgage encumbers the real property described on Exhibit A attached hereto and made
a part hereof, and all improvements thereon and” appurtenances thereto (collectively, the
“Premises™); and

WHEREAS, pursuant to the terms, provisions and conditions set forth in that certain
Mezzanmme Loan Agreement, dated as of June 1, 2006, betweer 351 MORTGAGE LOAN
BORROWER LLC, a Delaware limited liability company (“Iriezzanine Borrower”), and
Mezzanine Lender (the “Mezzanine Loan Agreement”), Mezzanirie “-erder is the owner and
holder of a loan to Mezzanine Borrower in the original principal amouav of $3,030,000 (the
“Mezzanine Loan”), which Mezzanine Loan is evidenced by a certain Fiomissory Note
(Mezzanine) dated as of June 1, 2006, made by Mezzanine Borrower in favor 6f. Mezzanine
Lender in the amount of the Mezzanine Loan (the “Mezzanine Note”), and secufed hy, among
other things, (i) a Junior Mortgage, Security Agreement, Assignment of Leases and Fents and
Fixture Filing dated as of June 1, 2006, made by Borrower in favor of Mezzanine Lender (the
“Junior Mortgage), which Junior Mortgage encumbers the Premises, and (i) Pledges of
Membership Interests (Security Agreement), each dated as of June 1, 2006, made by direct and
indirect members in Mezzanine Borrower (collectively, “Pledgors”) in favor of Mezzanine
Lender pursuant to which Mezzanine Lender is granted a first priority security interest in all of
such members’ direct and indirect ownership interests in Mezzanine Borrower (collectively, the
“Pledge Agreement”); and

WHEREAS, Senior Lender and Mezzanine Lender desire to enter into this Agreement to
provide for the relative priority of the Senior Loan Documents (as such term is hereinafter
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defined) and the Mezzanine Loan Documents (as such term is hereinafter defined) on the terms
and conditions hereinbelow set forth, and to evidence certain agreements with respect to the
relationship between the Mezzanine Loan and the Mezzanine Loan Documents, on the one hand,
and the Senior Loan and the Senior Loan Documents, on the other hand.

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Senior
Lender and Mezzanine Lender hereby agree as follows:

1. Certain Definitions; Rules of Construction.

(a)  Asused in this Agreement, the following capitalized terms shall have the
following meanings:

“‘Affiliate” means, as to any particular Person, any Person directly or
indirectly, *through one or more intermediaries, controlling, Controlled by or
under comy2on control with the Person or Persons in question.

“Agreement” means this Agreement, as the same may be amended,
modified and in effcct from time to time, pursuant to the terms hereof

“Award” has the méaning provided in Section 8(d) hereof.
“Borrower” has the meoning provided in the Recitals hereto.

“Borrower/Common Guaraztor Group” has the meaning provided in
Section 9(c) hereof.

“Business Day” means a day on whichk both Senior Lender and
Mezzanine Lender are open for business.

“Common Guarantor” means any party that hes evecuted a guaranty in
connection with both the Senior Loan and the Mezzanitic Loan, including the
Initial Commeon Guarantors.

“Continuing Senior Loan Event of Default” means an Event of Default

under the Senior Loan for which (i) Senior Lender has provided notice of such

" Event of Default to Mezzanine Lender in accordance with Section 10(a) of this
Agreement, and (ii)the cure period provided to Mezzanine Lender in
Section 10(a) of this Agreement has expired.

“Control” means the ownership, directly or indirectly, in the aggregate of
more than 50% of the beneficial ownership interests of an entity and the
possession, directly or indirectly, of the power to direct or cause the direction of
the management or policies of an entity, whether through the ability to exercise
voting power, by contract or otherwise. “Controlled by,” “controlling” and
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“under common control with” shall have the respective correlative meaning
thereto.

“Eligibility Requirements” means, with respect to any Person, that such
Person (i) has total assets (in name or under management) in excess of
$650,000,000 and (except with respect to a pension advisory firm or similar
fiduciary) capital/statutory surplus or sharcholder’s equity in excess of
$250,000,000 and (ii) is regularly engaged in the business of making or owning
commercial real estate loans or operating commercial mortgage properties.

“Enforcement Action” means any (i) judicial or non-judicial foreclosure
proceeding, the exercise of any power of sale, the taking of a deed or assignment
in‘iisu of foreclosure, the obtaining of a receiver or the taking of any other
enic:cement action against the Premises, Borrower or any Common Guarantor,
including, without limitation, the taking of possession or control of any portion of
the Premises. (ii) acceleration of, or demand or action taken in order to collect, all
or any inGevtedness secured by the Premises (other than giving of notices of
default and stateipints of overdue amounts), or (iii) exercise of any right or
remedy available to Senior Lender under the Senior Loan Documents, at law, in
equity or otherwise witii respect to Borrower, the Premises or any Common
Guarantor.

“Equity Collateral” mezns the collateral in Mezzanine Borrower pledged
by Pledgors pursuant to the Pledge Agieement.

“Equity Collateral Enforcemiert  Action” means any action or
proceeding or other exercise of Mezzanins Lender’s rights and remedies
commenced by Mezzanine Lender, in law or in‘equity, or otherwise, in order to
realize upon the Equity Collateral.

“Event of Default” as used herein means (i) wi'h vespect to the Senior
Loan and the Senior Loan Documents, any Event of Default thereunder which has
occurred and is continuing (i.¢., has not been cured by Borrower or by Mezzanine
Lender in accordance with the terms of this Agreement), and (ii) v respect to
the Mezzanine Loan and the Mezzanine Loan Documents, any Everit-of Default
thereunder which has occurred and is continuing (i.e., has not been Cured by
Mezzanine Borrower).

“Initial Common_Guarantors” means Mesirow Financial Real Estate
Brokerage, Inc., an lllinois corporation, and Friedman Properties, Ltd., an Illinois
corporation.

“Junior Mortgage” has the meaning provided in the Recitals hereto.
“Loan Purchase Price” has the meaning provided in Section 12(a) hereof

“Mezzanine Borrower” has the meaning provided in the Recitals hereto.




0619226176 Page: 5 of 36

UNOFFICIAL COPY

“Mezzanine Lender” has the meaning provided in the first paragraph of
this Agreement.

“Mezzanine Loan” has the meaning provided in the Recitals hereto.

“Mezzanine Loan Agreement” has the meaning provided in the Recitals
hereto.

“Mezzanine Loan Documents” means the Mezzanine Loan Agreement,
the Mezzanine Note, the Junior Mortgage and the Pledge Agreement, together
with all documents and instruments set forth on Exhibit C hereto, as any of the
foregoing may be modified, amended, extended, supplemented, restated or
‘erlaced from time to time, subject to the limitations and agreements contained in
this Agreement.

“Mezzanine Loan Modification” has the meaning provided in
Section 6(b) hereof

“Mezzanizie Note” has the meaning provided in the Recitals hereto.

“Monetary Cure Period” has the meaning provided in Section 10(a)
hereof

“Permitted Fund Manager” means any Person that on the date of
determination is (i)a nationally‘recognized manager of investment funds
investing in debt or equity intercats-relating to commercial real estate,
(i1) investing through a fund with committes rapital of at least $650,000,000, and
(ii) not subject to a Proceeding.

“Person” means any individual, sole propii<orship, corporation, general
partnership, limited partnership, limited Liability comipeiiy or partnership, joint
venture, association, joint stock company, bank, trust, estate unincorporated
organization, any federal, state, county or municipal govertimeni-(or any agency
or political subdivision thereof) endowment fund or any other form ofentity.

“Pledge Agreement” has the meaning provided in the Recitals hereto.

(€9

Pledgors™ has the meaning provided in the Recitals hereto.
“Premises” has the meaning provided in the Recitals hereto.
“Proceeding” has the meaning provided in Section 9(c) hereof.

“Property Manager” means any property manager of the Premises.

“Protective Advances” means all sums advanced for the purpose of
payment of real estate taxes (including special payments in lieu of real estate




0619226176 Page: 6 of 36

UNOFFICIAL COPY

taxes), maintenance costs, insurance premiums, condominium common
assessments, or other items (including capital items) reasonably necessary to
protect the Premises or the Separate Collateral, respectively, from forfeiture,
casualty, loss or waste, including, with respect to the Mezzanine Loan, amounts
advanced by Mezzanine Lender pursuant to Section 10(a) hereof.

“Qualified Manager” shall mean a property manager of the Premises
which (1)is a reputable management company having at least five years’
experience in the management of commercial properties with similar uses as the
Premises and in the jurisdiction in which the Premises are located, (ii) has, for at
least five years prior to its engagement as property manager, managed at least five
rroperties of the same property type as the Premises, (iii) at the time of its
crgagement as property manager has leasable square footage of the same property
type as the Premises equal to the lesser of (A) 1,000,000 leasable square feet and
(B) five times the leasable square feet of the Premises and (iv) is not the subject of
a bankruptey or similar insolvency proceeding.

“Qualifier. Transferee” means (i) Mezzanine Lender, or (ii) one or more
- 2
of the following:

(A) a.resl estate investment trust, bank, saving and loan
association, invesiincnt bank, insurance company, trust company,
commercial credit corpordiion, pension plan, pension fund or pension
advisory firm, mutual fund, government entity or plan, provided that any
such Person referred to i this clause (A) satisfies the Eligibility
Requirements;

(B) an investment company.-money management firm or
“qualified institutional buyer” within the meziing of Rule 144A under the
Securities Act of 1933, as amended, or'ar - institutional “accredited
investor” within the meaning of Regulation D uridcr the Securities Act of
1933, as amended, provided that any such Person ‘referred to in this
clause (B) satisfies the Eligibility Requirements;

(C)  an institution substantially similar to any of the foregoing
entities described in clauses (ii)(A) or (ii)(B) that satisfies the-Fiigibility
Requirements;

(D)  any entity Controlled by any of the entities described in
clause (1) or clauses (ii)(A) or (ii)(C) above; or

(E)  an mvestment fund, limited liability company, limited
partnership or general partnership where a Permitted Fund Manager or an
entity that is otherwise a Qualified Transferee under clauses (ii)(A), (B),
(C) or (D) of this definition acts as the general partner, managing member
or fund manager and at least 50% of the equity interests in such
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investment vehicle are owned, directly or indirectly, by one or more
entities that are otherwise Qualified Transferees under clauses (ii)(A), (B),
(C) or (D) of this definition.

“Senior Lender” has the meaning provided in the first paragraph of this
Agreement.

“Senior Loan” has the meaning provided in the Recitals hereto.

“Senior Loan Agreement” has the meaning provided in the Recitals
hereto.

“Senior Loan Default Notice” has the meaning provided in Section 10(a)
aezenf.

“Senior Loan Documents” means the Senior Loan Agreement, the Senior
Note and the-Senior Mortgage, together with the instruments and documents set
forth on Exhi%it B hereto, as any of the foregoing may be modified, amended,
extended, suppiemented, restated or replaced from time to time, subject to the
limitations and agr¢ements contained in this Agreement.

“Senior Loan ' L.zbilities” shall mean, collectively, all of the
indebtedness, liabilities and obligations of Borrower evidenced by the Senior
Loan Documents and all amotuts due or to become due pursuant to the Senior
Loan Documents, including interest thereon and any other amounts payable in
respect thereof or in connection therewith, including, without limitation, any late
charges, default interest, prepayment fecs cr premiums, exit fees, advances and
post-petition interest.

“Senior Loan Modification” has the mcziting provided in Section 6(a)
hereof.

“Senior Loan Satisfaction” means that, and occurs-when, all of the
following conditions have been satisfied:

(1) Senior Lender has no obligation under the Senior
Loan Documents to disburse any additional proceeds of the Seiior Loan ;
and

(i)  All of the principal of and interest on the Senior
Loan have been indefeasibly paid in full and all other obligations of
Borrower and the other parties to the Senior Loan Documents to Senior

Lender under the Senior Loan Documents have been indefeasibly paid in
full.

“Senior Mortgage” has the meaning provided in the Recitals hereto.
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“Senior Note” has the meaning provided in the Recitals hereto.

“Separate Collateral” means (1) the Equity Collateral, and (1) any other
collateral given as security for the Mezzanine Loan pursuant to the Mezzanine
Loan Documents by a party other than Borrower or a Common Guarantor, in each
case not directly constituting security for the Senior Loan.

“Transfer” means any assignment, pledge, conveyance, sale, transfer,
mortgage, encumbrance, grant of a security interest, issuance of a participation
interest, or other disposition, either directly or indirectly, by operation of law or
otherwise.

(0}~ For all purposes of this Agreement, except as otherwise expressly
provided o1 upless the context otherwise requires:

8] all capitalized terms defined in the recitals to this Agreement shall
have the m¢ziings ascribed thereto whenever used in this Agreement and the
terms defined in this Agreement have the meanings assigned to them in this
Agreement, and tlie yse.of any gender herein shall be deemed to include the other
genders;

(i)  terms not siherwise defined herein shall have the meaning
assigned to them in the Senior Loan Agreement;

(i) all references in “this Agreement to designated Sections,
Subsections, Paragraphs, Articles, Exinpits, Schedules and other subdivisions or
addenda without reference to a docuinen. are to the designated sections,
subsections, paragraphs and articles and aii othsr subdivisions of and exhibits,
schedules and all other addenda to this Agreement. uriess otherwise specified;

(iv)  areference to a Subsection without furtlier reference to a Section is
a reference to such Subsection as contained in the same Section in which the
reference appears, and this rule shall apply to Paragraphs and otker subdivisions;

(v)  the terms “includes” or “including” shall mean withort limitation
by reason of enumeration,

(vi)  the words “herein”, “hereof”, “hereunder” and other words of
similar import refer to this Agreement as a whole and not to any particular
provision,

(vi) the words “to Mezzanine Lender’s knowledge” or “to the
knowledge of Mezzanine Lender” (or words of similar meaning) shall mean to the
actual knowledge of officers of Mezzanine Lender with direct oversight
responsibility for the Mezzanine Loan without independent investigation or
inquiry and without any imputation whatsoever; and
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(viit) the words “to Senior Lender’s knowledge” or “to the knowledge of
Senior Lender” (or words of similar meaning) shall mean to the actual knowledge
of officers of Senior Lender with direct oversight responsibility for the Senior
Loan without independent investigation or inquiry and without any imputation
whatsoever.

2. Approval of Loans and Loan Documents.

(@)  Mezzanine Lender hereby acknowledges that (i)it has received and
reviewed and, subject to the terms and conditions of this Agreement, hereby consents to
and approves of the making of the Senior Loan and, subject to the terms and provisions
of this Agreement, all of the terms and provisions of the Senior Loan Documents, (ii) the
executior; Celivery and performance of the Senior Loan Documents will not constitute a
default or 211 évent which, with the giving of notice or the lapse of time, or both, would
constitute a detault under the Mezzanine Loan Documents, (iii) Senior Lender is under no
obligation or duty.{o; nor has Senior Lender represented that it will, see to the application
of the proceeds of'ihe Senior Loan by Borrower or any other Person to whom Senior
Lender disburses such picceeds, and (iv) any application or use of the proceeds of the
Senior Loan for purposes otlier than those provided in the Senior Loan Documents shall
not affect, impair or defeat the t<rins and provisions of this Agreement or the Senior Loan
Documents.

(b)  Senior Lender hereby aclnow/ledges that (i) it has received and reviewed,
and, subject to the terms and conditions of this Agreement, hereby consents to and
approves of the making of the Mezzanine Loan-and, subject to the terms and provisions
of this Agreement, all of the terms and provisions of the Mezzanine Loan Documents,
(ii) the execution, delivery and performance of the Mczzanine Loan Documents will not
constitute a default or an event which, with the giving Of rotice or the lapse of time, or
both, would constitute a default under the Senior Loar Documents, (iii) Mezzanine
Lender is under no obligation or duty to, nor has Mezzanite Lender represented that it
will, see to the application of the proceeds of the Mezzanme f.oan by Mezzanine
Borrower or any other Person to whom Mezzanine Lender disburses snch proceeds and
(iv) any application or use of the proceeds of the Mezzanine Loan for purpises other than
those provided in the Mezzanine Loan Documents shall not affect, impair o7 defeat the
terms and provisions of this Agreement or the Mezzanine Loan Documerits! Senior
Lender hereby acknowledges and agrees that any conditions precedent to Senior Licnder’s
consent to mezzanine financing as set forth in the Senior Loan Documents or any other
agreements with Borrower, as they apply to the Mezzanine Loan Documents or the
making of the Mezzanine Loan, have been either satisfied or waived.

(¢)  Subject to Sections 7 and 8 and the other provisions of this Agreement,
any possession by Senior Lender of any Tenant Letters of Credit, shall be on behalf of
and for the benefit of Senior Lender, and on behalf of and for the benefit of Mezzanine
Lender as collateral agent for Mezzanine Lender, in order to effect the perfection of
Senior Lender’s first priority security interest in the proceeds of any Tenant Letters of
Credit, and Mezzanine Lender’s second priority security interest in the proceeds of any
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Tenant Letters of Credit. Upon the occurrence of Senior Loan Satisfaction, Senior
Lender shall promptly deliver to Mezzanine Lender (i) all Tenant Letters of Credit then
held by Senior Lender, and (ii) in the case of any such Tenant Letter of Credit the
proceeds of which have been assigned by Borrower to Senior Lender, an executed release
by Senior Lender in the form provided for in such assignment by Borrower, if any, and
otherwise in a form acceptable to Senior Lender. Senior Lender shall in no event have
any fiduciary duties to Mezzanine Lender with respect to the Tenant Letters of Credit or
the possession thereof, and, except as expressly provided above, shall have no liability or
responsibility to Mezzanine Lender with respect to the Tenant Letters of Credit or the
possession thereof. After delivery of such Tenant Letters of Credit to Mezzanine Lender,
Senicr, Lender shall, at the cost and expense of Mezzanine Lender, provide reasonable
coopezation to Mezzanine Lender in connection with any assignment to it of the right to
receive tie proceeds of drawings on the Tenant Letters of Credit. If after Senior Loan
Satisfactiou kas occurred any proceeds of drawings on any Tenant Letter of Credit are
paid to Senior Tender by the issuer of such a letter of credit, Senior Lender shall
promptly remit saime to Mezzanine Lender. :

3 Representaticns zad Warranties.

(@)  Mezzanine Lender hereby represents and warrants as follows:

) Exhibit C ait~hed hereto and made a part hereof is a true, correct
and complete listing of all of ine, Mezzanine Loan Documents as of the date
hereof. To Mezzanine Lender’s kziowledge, there currently exists no default or
event which, with the giving of necuce or the lapse of time, or both, would
constitute a default under any of the Mezz-rine Loan Documents.

(i) ~ With the exception of participations to Qualified Transferees,
Mezzanine Lender is the legal and beneficial ownerof the entire Mezzanine Loan
free and clear of any lien, security interest, ‘option or other charge or
encumbrance.

(i)  There are no conditions precedent to the effectiveness of this
Agreement that have not been satisfied or waived.

(iv)  The Mezzanine Loan is not cross-defaulted with any lean or credit
facility other than the Senior Loan and hedging transactions entered into by
Mezzanine Lender in connection with the Mezzanine Loan. The Premises secure
only the Mezzanine Note and do not secure any other loan or credit facility from
Mezzanine Lender to Mezzanine Borrower or any Affiliate of Borrower other
than hedging transactions entered into by Mezzanine Lender in connection with
the Mezzanine Loan.
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(b)  Senior Lender hereby represents and warrants as follows:

(1) Exhibit B attached hereto and made a part hereof is a true, correct
and complete listing of the Senior Loan Documents as of the date hereof. To
Senior Lender’s knowledge, there currently exists no default or event which, with
the giving of notice or the lapse of time, or both, would constitute a default under
any of the Senior Loan Documents.

(1)  With the exception of participations (as opposed to assignments),
Senior Lender 1s the legal and beneficial owner of the Senior Loan free and clear
of any lien, security interest, option or other charge or encumbrance.

()  There are no conditions precedent to the effectiveness of this
Agiecment that have not been satisfied or waived.

(#v).. The Senior Loan is not cross-defaulted with any loan or credit
facility othetnan the Mezzanine Loan and hedging transactions entered into by
Senior Lender in connection with the Senior Loan. The Premises secure only the
Senior Note and do net-secure any other loan or credit facility from Senior Lender
to Borrower or any £ ffiliate of Borrower other than hedging transactions entered
into by Senior Lender in-counection with the Senior Loan

4, Transfer of Mezzanine Loan or:5enior Loan.

(@)  Mezzanine Lender shall not-Fransfer more than 49% of its beneficial
interest in the Mezzanine Loan unless such Tizusfer is to a Qualified Transferee. Any
such transferee must assume in writing the obligeaens of Mezzanine Lender hereunder
and agree to be bound by the terms and provisions tiereof.~Such proposed transferee shall
also remake each of the representations and warranties cont2ined herein for the benefit of
Senior Lender.

(b)  Atleast five days prior to a transfer to a Qualified Transferee, Mezzanine
Lender shall provide to Senior Lender a certification that such transfer will be made in
accordance with this Section, such certification to include the nawie<and contact
information of the Qualified Transferee.

(¢)  Senior Lender may, from time to time, in its sole discretion, Transfer all or
any of the Senior Loan or any interest therein to any Person, and notwithstanding any
such Transfer or subsequent Transfer, the Senior Loan and the Senior Loan Documents
shall be and remain a senior obligation in the respects set forth in this Agreement to the
Mezzanine Loan and the Mezzanine Loan Documents in accordance with the terms and
provisions of this Agreement.

5. Foreclosure of Separate Collateral.

(a)  Notwithstanding any provision of the Senior Loan Documents to the
contrary, the acquisition of any or all of the Separate Collateral, including any Equity

-10-
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Collateral, by Mezzanine Lender or any other Qualified Transferee shall not constitute an
Event of Default under the Senior Loan Documents, and Mezzanine Lender or a
Qualified Transferee may, without the payment of any assumption fee to Senior Lender
or satisfaction of any other condition except for compliance with the terms of the Senior
Loan Documents, succeed to the interests of the members in Mezzanine Borrower to the
Equity Collateral.

(b)  To the extent that any Qualified Transferee acquires the Equity Collateral
in accordance with the provisions and conditions of this Agreement, such Qualified
Transferee shall acquire the same subject to the Senior Loan and the terms, conditions
and provisions of the Senior Loan Documents for the balance of the term thereof. In such
event;the Senior Loan shall remain in full force and effect and shall not be accelerated by
Senioi Iiender (i) solely due to such acquisition, provided that such Qualified Transferee
shall have caused Borrower to reaffirm in writing, subject to such exculpatory provisions
as shall be set forth in the Senior Loan Documents, all of the terms, conditions and
provisions of ihe” Senior Loan Documents on Borrower’s part to be performed, or (ii)
otherwise provided that all Events of Default under the Senior Loan, and all defaults
which with the passage ¢f time or the giving of notice, or both, would become such an
Event of Default, which rcmain uncured as of the date of such acquisition have been
cured by such Qualified Trarsieree or waived by Senior Lender, except for Events of
Default and such defaults that arz not susceptible of being cured by such Qualified
Transferee, provided that such Evdiiis of Default and defaults which are not susceptible
of being cured do not materially impai: the value, use or operation of the Premises. Such
Qualified Transferee shall have no obligation to provide any substitute guarantor,
indemnitor or other obligor under the Sepior Loan Documents, including without
limitation any guaranty (of non-recourse Carvz-outs or otherwise) or indemnities
(environmental or otherwise).

()  Following acquisition of the Equity Coiizieral by Mezzanine Lender or
any other Qualified Transferee as described above in this Scetion, provided that no Event
of Default under the Senior Loan Documents, and no default'v/hich with the passage of
time or the giving of notice, or both, would-become such an'ivent of Default, has
occurred and is continuing, Senior Lender shall not withhold its consent to a transfer of
title to the Premises out of the Borrower entity and into a Qualified Trazsferee entity,
provided that such Qualified Transferee shall have provided Senior’ Leader with
customary organizational documentation and documentation reasonably requcsted by
Senior Lender confirming that such Qualified Transferee agrees to hold title to the
Premises subject to the terms and conditions of the Senior Loan Documents, but such
Qualified Transferee shall have no obligation to provide any substitute guarantor,
indemnitor or other obligor under the Senior Loan Documents, including without
limitation any guaranty (of non-recourse carve-outs or otherwise) or indemnities
(environmental or otherwise).

-11 -
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6. Modifications, Amendments, Etc.

(@)  Senior Lender shall have the right without the consent of Mezzanine
Lender m each instance to enter into any amendment, deferral, extension, modification,
increase, renewal, replacement, consolidation, supplement or waiver (collectively, a
“Senior Loan Medification™) of the Senior Loan or the Senior Loan Documents,
provided that no such Senior Loan Modification shall (i) increase the interest rate or
principal amount of the Senior Loan, (ii) increase in any other material respect any
monetary obligations of Borrower under the Senior Loan Documents, (iii) extend or
shorten the scheduled maturity date of the Senior Loan (except that Senior Lender may
permit Borrower to exercise any extension options in accordance with the terms and
provisions of the Senior Loan Documents), (iv) convert or exchange the Senior Loan into
or for‘ary nther indebtedness or subordinate any of the Senior Loan to any indebtedness
of Borrovier, (v) amend or modify the provisions limiting transfers of interests in
Borrower or'tiie. Premises, (vi) cross default the Senior Loan with any loan or credit
facility other than'2s described in Section 3(b) hereof, or create a lien on the Premises as
secunty for any ciiter Ioan or credit facility other than as described in Section 3(b) hereof,
(vi1) obtain any contingcre interest, additional interest or so-called “kicker” measured on
the basis of the cash flov” oi appreciation of the Premises, (or other similar equity
participation), (viii) extend tire period during which voluntary prepayments are prohibited
or during which prepayments requirs the payment of a prepayment fee or premium or
yield maintenance charge or increase the amount of any such prepayment fee, premium
or yield maintenance charge, or (ix) mbdify Unit release prices; provided, however, that
in no event shall Senior Lender be obligaled to obtain Mezzanine Lender’s consent to a
Senior Loan Modification in the case of a w/ork-out or other surrender, compromise,
release, renewal, or indulgence relating to the S<ior Loan during the existence of a
Continuing Senior Loan Event of Default, except tiiat under no conditions shall action
described in clause (i) (with respect to increase in principal amount only), or clauses (viii)
or (ix) be taken without the written consent of Mezzanine Lender. In addition and
notwithstanding the foregoing provisions of this paragrapk, any amounts funded by
Senior Lender under the Senior Loan Documents as a result ¢f (A) the making of any
Protective Advances or othef advances by Senior Lender, or (B)interest accruals or
accretions and any compounding thereof (including default interest), shall not be deemed
to contravene this paragraph. Any Senior Loan Amendment that is not peiraitted by the
foregoing provisions of this paragraph may be entered into with the written ¢ensent of
Mezzanine Lender.

(b)  Mezzanine Lender shall have the right without the consent of Senior
Lender in each instance to enter into any amendment, deferral, extension, modification,
increase, renewal, replacement, consolidation, supplement or waiver (collectively, a
“Mezzanine Loan Modification”) of the Mezzanine Loan or the Mezzanine Loan
Documents, provided that no such Mezzanine Loan Modification shall (i) increase the
interest rate or principal amount of the Mezzanine Loan, (ii)increase in any other
material respect any monetary obligations of Mezzanine Borrower under the Mezzanine
Loan Documents, (iii) extend or shorten the scheduled maturity date of the Mezzanine
Loan (except that Mezzanine Lender may permit Mezzanine Borrower to exercise any
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extension options in accordance with the terms and provisions of the Mezzanine Loan
Documents), (iv) convert or exchange the Mezzanine Loan into or for any other
indebtedness or subordinate any of the Mezzanine Loan to any indebtedness of
Mezzanine Borrower, (v)provide for any additional contingent interest, additional
interest or so-called “kicker” measured on the basis of the cash flow or appreciation of
the Premises, (vi) cross default the Mezzanine Loan with any loan or credit facility other
than as described in Section 3(a) hereof, or create a lien on the Premises as security for
any other loan or credit facility other than as described in Section 3(a) hereof, or (vii)
provide for any security for the Mezzanine Loan from Borrower or any Common
Guarantor other than as described in the Mezzanine Loan Documents as in effect on the
date of this Agreement. Notwithstanding anything to the contrary contained herein, if an
Eveni-of Default exists under the Mezzanine Loan Documents, Mezzanine Lender shall
be permitizd to modify or amend the Mezzanine Loan Documents in connection with a
work-out or’ other surrender, compromise, release, renewal or modification of the
Mezzanine Loan-except that under no conditions shall action described in clause (i), with
respect to increases in principal amounts only, clause (ii), clause (iii) (with respect to
shortening the miaturity. only), clause (iv) or clause (v) be taken by Mezzanine Lender
without the written consent of Senior Lender. In addition and notwithstanding the
foregoing provisions of this paragraph, any amounts funded by Mezzanine Lender under
the Mezzanine Loan Documenis as a result of (A) the making of any Protective Advances
or other advances by Mezzanin: Leuder, or (B) interest accruals or accretions and any
compounding thereof (including default interest), shall not be deemed to contravene this
paragraph. Any Mezzanine Loan Ariendment that is not permitted by the foregoing
provisions of this paragraph may be entered into with the written consent of Senior
Lender.

(c)  Senior Lender shall deliver to Mezzanine Lender copies of any and all
modifications, amendments, extensions, consolidations, spreaders, restatements,
alterations, changes or revisions to any one or more of<the Senior Loan Documents
(including, without limitation, any side letters, waivers or corseiits entered into, executed
or delivered by Senior Lender) within a reasonable time after 2ay of such applicable
instruments have been executed by Senior Lender.

(d)  Mezzanine Lender shall deliver to Senior Lender copies o) any and all
modifications, amendments, extensions, consolidations, spreaders, = (estatements,
alterations, changes or revisions to any one or more of the Mezzanine Loan D¢cuments
(including, without limitation, any side letters, waivers or consents entered into, executed
or delivered by Mezzanine Lender) within a reasonable time after any of such applicable
instruments have been executed by Mezzanine Lender.

7. Subordination of Mezzanine L.oan and Mezzanine Loan Documents.

(a)  Except as provided in paragraph (d) of this Section, Mezzanine Lender
hereby subordinates and makes junior the Mezzanine Loan, the Mezzanine Loan
Documents and the liens and security interests created thereby, and all rights, remedies,
terms and covenants contained therein to (i) the Senior Loan, (ii) the liens and security
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interests created by the Senior Loan Documents and (iii) all of the terms, covenants,
conditions, rights and remedies contained in the Senior Loan Documents, and no
amendments or modifications to the Senior Loan Documents or waivers of any provisions
thereof shall affect the subordination thereof as set forth in this paragraph. Without
limitation on the generality of the foregoing provisions of this paragraph, the liens and
security interests on contracts for the sale of Units and proceeds of the sale of Units under
the Mezzanine Loan Documents are subordinate and junior to the liens and security
interests thereon created under the Senior Loan Documents.

(b)  Every document and instrument included within the Mezzanine Loan
Documents shall be subject and subordinate to each and every document and instrument
included’ within the Senior Loan Documents and all extensions, modifications,
consoliaations, supplements, amendments, replacements and restatements of and/or to the
Senior Loar/‘Uocuments.

(¢)  Untl such time as Senior Loan Satisfaction has occurred, Mezzanine
Lender shall not 1n-aity way, manner or respect seek to foreclose or otherwise enforce or
realize on the Mezzanire Loan, the Mezzanine Loan Documents and the liens and
security interests created thercuy against the Premises or any of the other collateral that
secures the Senior Loan, including, without limitation, any foreclosure of the Junior
Mortgage against the Premises.

(d)  This Agreement shall no¢ te construed as subordinating and shall not
subordinate or impair Mezzanine Lender’s 4irst lien priority right, estate and interest in
and to the Separate Collateral and Senior Leuder hereby acknowledges and agrees that
Senior Lender does not have and shall not hercafier acquire, any lien on, or any other
interest whatsoever in, the Separate Collateral, or arv.part thereof, and that the exercise
of remedies and realization upon the Separate Collateral by Mezzanine Lender in
accordance with the terms and provisions of this Agrecirent shall not in and of itself
constitute a default or an event of default under the Senior LeanDecuments.

(e)  Notwithstanding any other provision of this Agresment, Senior Lender
hereby agrees that the proceeds of any collateral that secures Hedging Transactions and
Hedging Agreements (each as defined in the Senior Loan Agreement) o which Senior
Lender is a party and that also secures the Mezzanine Loan, shall be applied st to pay
all amounts due to Mezzanine Lender under the Mezzanine Loan Documénis (not
including interest rate hedging agreements) before any proceeds of such collateral are
applied to obligations of Borrower under or in connection with any such Hedging
Transaction or Hedging Agreement.

8. Payment Subordination.

(@  Except (i) as otherwise expressly provided in this Agreement and (ii) in
connection with the exercise by Mezzanine Lender of its rights and remedies in
accordance with the terms of this Agreement, all of Mezzanine Lender’s rights to
payment of the Mezzanine Loan and the obligations evidenced by the Mezzanine Loan
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Documents are hereby subordinated to all of Senior Lender’s rights to payment by
Borrower and each Common Guarantor of the Senior Loan and the obligations secured
by the Senior Loan Documents, and Mezzanine Lender shall not accept or receive
payments (including, without limitation, whether in cash or other property and whether
received directly, indirectly or by set-off, counterclaim or otherwise) from Borrower, the
Premises or any Common Guarantor prior to the date that all obligations of Borrower to
Senior Lender under the Senior Loan Documents are paid. If a Proceeding shall have
occurred or a Continuing Senior Loan Event of Default shall have occurred and be
continuing, Senior Lender shall be entitled to receive payment and performance in full of
all amounts due or to become due to Senior Lender before Mezzanine Lender is entitled
to recatve any payment on account of the Mezzanine Loan. All payments or distributions
upon or. with respect to the Mezzanine Loan which are received by Mezzanine Lender
contrary i¢ the provisions of this Agreement shall be received and held in trust by
Mezzanine Lznder for the benefit of Senior Lender and shall be paid over to Senior
Lender in the sume form as so received (with any necessary endorsement) to be applied
(in the case of <ash) to, or held as collateral (in the case of non-cash property or
securities) for, the pavment or performance of the Senior Loan in accordance with the
terms of the Senior Loait ocuments. Nothing contained herein shall prohibit Mezzanine
Lender from making Protecave Advances (and adding the amount thereof to the principal
balance of the Mezzanine Loan) notwithstanding the existence of a default under the
Senior Loan at such time.

(b)  Notwithstanding anythirig to the contrary contained in this Agreement,
including, without limitation, paragraph (a) of this Section, provided that no Event of
Default shall then exist under the Senior Loaa yacuments, Mezzanine Lender may accept
payments of any amounts due and payable from tirie to time which Mezzanine Borrower
is obligated to pay Mezzanine Lender in accordanc:-with the terms and conditions of the
Mezzanine Loan Documents and Mezzanine Lender stall have no obligation to pay over
to Senior Lender any such amounts.

(c)  Mezzanine Lender may take any Enforcement Action or Equity Collateral
Enforcement Action which is permitted under Section 5 hereof; provided, however, that
() Mezzanine Lender shall, prior to commencing any Equity Collateral Enforcement
Action, give Senior Lender written notice of the default which would perriit Mezzanine
Lender to commence such Equity Collateral Enforcement Action and {(17) Mezzanine
Lender shall provide Senior Lender with copies of any and all material notices, nicadings,
agreements, motions and briefs served upon, delivered to or with any party to any Equity
Collateral Enforcement Action and otherwise keep Senior Lender reasonably apprised as
to the status of any Equity Collateral Enforcement Action.

(d)  Inthe event of a casualty to the buildings or improvements constructed on
any portion of the Premises or a condemnation or taking under a power of eminent
domain of all or any portion of the Premises, Senior Lender shall have a first and prior
interest in and to any payments, awards, proceeds, distributions, or consideration arising
from any such event (the “Award”). If the amount of the Award is in excess of all
amounts owed to Senior Lender under the Senior Loan Documents, however, and either
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the Senior Loan has been paid in full or Borrower is entitled to a remittance of same
under the Senior Loan Documents other than to restore the Premises, such excess Award
or portion to be so remitted to Borrower shall, to the extent permitted in the Senior Loan
Documents, be paid to or at the direction of Mezzanine Lender, unless other Persons have
claimed the right to such awards or proceeds, in which case Senior Lender shall only be
required to provide notice to Mezzanine Lender of such excess Award and of any other
claims thereto. In the event of any competing claims for any such excess Award, Senior
Lender shall continue to hold such excess Award until Senior Lender receives an
agreement signed by all Persons making a claim to the excess Award or a final order of a
court of competent jurisdiction directing Senior Lender as to how and to which Person(s)
the exzess Award is to be distributed. Notwithstanding the foregoing, in the event of a
casualiy or condemnation, Senior Lender shall release the Award from any such event to
Borrowe; 11" and to the extent required by the terms and conditions of the Senior Loan
Documentsip order to repair and restore the Premises in accordance with the terms and
provisions of thc Senior Loan Documents. Any portion of the Award made available to
Borrower for the fenair or restoration of the Premises shall not be subject to attachment
by Mezzanine Lenaer.

(e)  Notwithstanding any other provision of this Agreement, Senior Lender
hereby agrees that the subordiration of payment provided for in this Section shall not
apply with respect to amounts Ju:_from Borrower under Hedging Transactions and
Hedging Agreements (each as defiiicd in the Senior Loan Agreement) to which Senior
Lender is a party.

9. Rights of Subrogation; Bankruptcy.

(a)  Each of Mezzanine Lender and" Senior Lender hereby waives any
requirement for marshaling of assets thereby in connectron with any foreclosure of any
security interest or any other realization upon collaterai ii-respect of the Senior Loan
Documents or the Mezzanine Loan Documents, as applicable; or any exercise of any
rights of set-off or otherwise. Each of Mezzanine Lender and Senior Lender assumes all
responsibility for keeping itself informed as to the condition (finanzial or otherwise) of
Borrower, Mezzanine Borrower, each Common Guarantor, the condition ¢ f the Premises
and all other collateral and other circumstances and, except for notices expressly required
by this Agreement, neither Senior Lender nor Mezzanine Lender shall have any duty
whatsoever to obtain, advise or deliver information or documents to the other reiative to
such condition, business, assets and/or operations. Mezzanine Lender agrees that Senior
Lender owes no fiduciary duty to Mezzanine Lender in connection with the
administration of the Senior Loan and the Senior Loan Documents and Mezzanine
Lender agrees not to assert any such claim. Senior Lender agrees that Mezzanine Lender
owes no fiduciary duty to Senior Lender in connection with the administration of the
Mezzanine Loan and the Mezzanine Loan Documents and Senior Lender agrees not to
assert any such claim.

(b)  No payment or distribution to Senior Lender pursuant to the provisions of
this Agreement and no Protective Advance by Mezzanine Lender shall entitle Mezzanine
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Lender to exercise any right of subrogation in respect thereof prior to the payment in full
of the Senior Loan Liabilities, or result in the creation of any lien in favor of Mezzanine
Lender on the Premises or any other collateral for the Senior Loan that is either prior to
or on a parity with the lien of Senior Lender on the Premises and the other collateral for
the Senior Loan.

(¢)  Subject to Section 27 of this Agreement, the provisions of this Agreement
shall be applicable both before and after the commencement, whether voluntary or
involuntary, of any case, proceeding or other action against Borrower or any Common
Guarantor under any existing or future law of any jurisdiction relating to bankruptcy,
insolvency, reorganization or relief of debtors (a “Proceeding”). For as long as the
Seniot-Loan shall remain outstanding, Mezzanine Lender shall not, and shall not solicit
any person or entity to, and shall not direct or cause Borrower or any entity which
controls Barrower, or any Common Guarantor or any entity which controls any Common
Guarantor (the “Borrower/Common_Guarantor Group”) to: (1) commence any
Proceeding; (ii)iustitute proceedings to have Borrower or any Common Guarantor
adjudicated a barikrupt.or insolvent; (iii) consent to, or acquiesce in, the institution of
bankruptcy or insolvency proceedings against Borrower or any Common Guarantor;
(iv) file a petition or corsert to the filing of a petition seeking reorganization,
arrangement, adjustment, windiag-up, dissolution, composition, liquidation or other relief
by or on behalf of Borrower o1 aav Common Guarantor; (v) seek or consent to the
appointment of a receiver, liquidaicr, assignee, trustee, sequestrator, custodian or any
similar official for Borrower, any Conmon Guarantor, the Premises (or any portion
thereof) or any other collateral securing the Senior Loan (or any portion thereof);
(vi) make an assignment for the benefit of any.creditor of Borrower or any Common
Guarantor; (vii) seek to consolidate the Premises 0 any other assets of Borrower or any
Common Guarantor with the assets of any member o1 the Borrower/Common Guarantor
Group in any proceeding relating to bankruptcy, insolvency, reorganization or relief of
debtors; or (viii) take any action in furtherance of any of thecregoing.

(d)  If Mezzanine Lender is deemed to be a cretior of Borrower in any
Proceeding (i) Mezzanine Lender hereby agrees that it shall not na2ke any election, give
any consent, commence any action or file any motion, claim, obliga:ion, notice or
application or take any other action in any Proceeding by or against Bor.ower or any
Common Guarantor without the prior consent of Senior Lender, except to the extent
necessary to preserve or realize upon Mezzanine Lender’s interest in the  Equity
Collateral; (i1) Senior Lender may vote in any such Proceeding any and all claims of
Mezzanine Lender, and Mezzanine Lender hereby appoints Senior Lender as its agent,
and grants to Senior Lender an irrevocable power of attorney coupled with an interest,
and its proxy, for the purpose of exercising any and all rights and taking any and all
actions available to Mezzanine Lender in connection with any case by or against
Borrower or any Common Guarantor in any Proceeding, including without limitation, the
right to file and/or prosecute any claims, to vote to accept or reject a plan, to make any
election under Section 1111(b) of the Bankruptcy Code; provided, however, that with
respect to any proposed plan of reorganization in respect of which creditors are voting,
Senior Lender may vote on behalf of Mezzanine Lender only if the proposed plan would
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result in Senior Lender being “impaired” (as such term is defined in the United States
Bankruptcy Code) and (iii) Mezzanine Lender shall not challenge the validity or amount
of any claim submitted in such Proceeding by Senior Lender in good faith or any
valuations of the Premises or other Senior Loan collateral submitted by Senior Lender in
good faith, in such Proceeding or take any other action in such Proceeding, which is
adverse to Senior Lender’s enforcement of its claim or receipt of adequate protection (as
that term is defined in the Bankruptcy Code).

10. Rights of Cure.

(@)  Prior to Senior Lender commencing any Enforcement Action under the
Senior-Loan Documents, Senior Lender shall provide written notice of the default which
would ‘peimit Senior Lender to commence such Enforcement Action to Mezzanine
Lender witeinzr or not Senior Lender is obligated to give notice thereof to Borrower or
any Common Cuarantor (each, a “Senior Loan Default Notice”) and shall permit
Mezzanine Lender an opportunity to cure such default in accordance with the provisions
of this Section. Ifti¢ default is a monetary default relating to a liquidated sum of money,
Mezzanine Lender sha!l lizve until five Business Days after the later of (1) the giving by
Senior Lender of the Senior Loan Default Notice and (ii) the expiration of Borrower’s
cure provision, if any (a “Meaetary Cure Period”) to cure such monetary default;
provided, however, in the eveni'1{ tlects to cure any such monetary default, Mezzanine
Lender shall (x) defend and hold haiiuless Senior Lender for all cost, expenses, losses,
liabilities, obligations, damages, penaltics, costs, and disbursements imposed on, incurred
by or asserted against Senior Lender due to or arising from such Monetary Cure Period
and (y) without duplication of the foregoing, ¥eimburse Senior Lender for interest on the
Senior Loan and/or on any Protective Advancos: Mezzanine Lender shall not be
required, in order to effect a cure hereunder (other th2n the cure by Mezzanine Lender of
a default in the payment of the Senior Loan in full or the maturity date thereof or the
reimbursement of interest on advances for monthly paymesnt. of principal and/or interest
and/or on any Protective Advances, as aforesaid), to pay any interest calculated at the
default rate under the Senior Loan Documents to the extent the saine 1s in excess of the
rate of interest which would have been payable by Borrower ia the absence of such
default (and irrespective of any cure of such default by Mezzanine Ler der pursuant to the
provisions of this Agreement), and no interest shall accrue at the defaul* riie as against
Mezzanine Lender for such period. Mezzanine Lender shall not have the riglit ‘o cure as
hereinabove set forth with respect to monthly scheduled debt service paymeinc on the
Senior Loan for a period of more than four consecutive months unless Mezzanine Lender
has commenced and is continuing to diligently pursue its rights against the Separate
Collateral. If the default is of a non-monetary nature, Mezzanine Lender shall have the
same period of time as Borrower under the Senior Loan Documents to cure such non-
monetary default; provided, however if such non-monetary default is susceptible of cure
but cannot reasonably be cured within such period and if curative action was promptly
commenced and is being continuously and diligently pursued by Mezzanine Lender,
Mezzanine Lender shall be given an additional period of time as is reasonably necessary
for Mezzanine Lender in the exercise of due diligence to cure such nonmonetary default
for so long as (i) Mezzanine Lender makes or causes to be made timely payment of
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Borrower’s regularly scheduled monthly principal and/or interest payments under the
Senior Loan and any other amounts due under the Senior Loan Documents, (ii) such
additional period of time does not exceed 30 days, unless such non-monetary default 1s of
a nature that cannot be cured within such 30 days, in which case, Mezzanine Lender shall
have such additional time as is reasonably necessary to cure such non-monetary default,
(i11) such default is not caused by a bankruptcy, insolvency or assignment for the benefit
of creditors of Borrower and (iv) during such non-monetary cure period, there is no
material impairment to the value, use or operation of the Premises. Any additional cure
period granted to Mezzanine Lender hereunder shall automatically terminate upon the
bankruptcy (or similar insolvency) of Borrower.

(b)  Notwithstanding any other provision of this Agreement, Senior Lender
shall 10t commence any Enforcement Action under the Senior Loan Documents with
respect w.an Event of Default under the Senior Loan Documents which results solely
from the occurrence and continuance of an Event of Default under the Mezzanine Loan
Documents, if {1):Vlezzanine Lender notifies Senior Lender within five days after receipt
of a Senior Loan-D¢tault Notice pertaining to such Event of Default under the Mezzanine
Loan Documents that' Miezzanine Lender intends to pursue an Equity Collateral
Enforcement Action, and fiiy Mezzanine Lender promptly commences, and diligently
pursues, such Equity Collatera! Enforcement Action to completion.

11.  Property Management. ~applicable, Senior Lender consents to Mezzanine
Lender’s right, pursuant to the Mezzanine Loat, Documents, under certain circumstances, to
cause the termination of the Property Manager.Jui the event both Mezzanine Lender and Senior
Lender shall have such rights at any time, and Serior Lender shall fail to exercise such rights,
Mezzanine Lender may exercise such rights, provided, however, that such exercise may be
superseded by any subsequent exercise of such rights by Senior Lender pursuant to the Senior
Loan Documents. Upon the occurrence of any event which wou'd entitle Mezzanine Lender to
cause the termination of the Property Manager pursuant to e’ Mezzanine Loan Documents,
Mezzanine Lender shall have the right to select, or cause the seleciion;-of a replacement property
manager (including any asset manager) or leasing agent for the Préruses, which replacement
manager, asset manager and/or leasing agent shall either (a) be subject to Senior Lender’s
reasonable approval or (b) be a Qualified Manager. Notwithstanding anything in this Section to
the contrary, if an Event of Default under the Senior Loan then exists or any thr-event shall
have occurred pursuant to which Senior Lender has the right to select any replaceincnt manager,
asset manager and/or leasing agent pursuant to the Senior Loan Documents, Senior Lander shall
have the sole right to select any replacement manager, asset manager and/or leasing agent,
whether or not a new manager or agent was retained by Mezzanine Lender.

12. Right to Purchase Senior Loan.

(a)  If the Senior Loan has been accelerated or any Enforcement Action has
been commenced and is continuing under the Senior Loan Documents a “Purchase
Option Event”), upon 10 Business Days’ prior written notice to Senior Lender,
Mezzanine Lender shall have the right to purchase, in whole but not in part, the Senior
Loan for a price equal to the outstanding principal balance thereof, together with all
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accrued interest and other amounts due thereon (including, without himitation, any late
charges, default interest, exit fees, prepayment premiums advances and post-petition
interest), any Protective Advances made by Senior Lender and any interest charged by
Senior Lender on any advances for monthly payments of principal and/or interest on the
Senior Loan and/or on any Protective Advances), including all costs and expenses
(including legal fees and expenses) actually incurred by Senior Lender in enforcing the
terms of the Senior Loan Documents (the “Loan Purchase Price”). Concurrently with
payment to Senior Lender of the Loan Purchase Price, Senior Lender shall deliver or
cause to be delivered Mezzanine Lender all Senior Loan Documents held by or on behalf
of Senior Lender and will execute in favor of Mezzanine Lender or its designee
assignmaent documentation, in form and substance reasonably acceptable to Mezzanine
Lender; at the sole cost and expense of Mezzanine Lender, to assign the Senior Loan and
its rights” under the Senior Loan Documents (without recourse, representations or
warranties.-ex:ept for representations as to the outstanding balance of the Senior Loan
“and as to Senior2nder’s not having assigned or encumbered its rights in the Loan). The
right of Mezzanirie Lender to purchase the Senior Loan shall automatically terminate
(i) upon a transfer of the Premises by foreclosure sale, sale by power of sale or delivery
of a deed in lieu of foreciosure or (i1) if a Purchase Option Event ceases to exist.

(b)  Mezzanine Leidzi covenants not to enter any agreement with Borrower or
any Affiliate thereof to purchase ih¢ Senior Loan pursuant to paragraph (a) above or in
connection with any refinancing of «ri¢ Senior Loan in any manner designed to avoid or
circumvent the provisions of the Senior Loan Documents which require the payment of a
prepayment fee or yield maintenance chaige in connection with a prepayment of the
Senior Loan by Borrower.

13.  Additional Understandings. For as lon?-as the Mezzanine Loan remains
outstanding:

(@)  Notices of Transfer; Consent. Senior Lender promptly shall notify
Mezzanine Lender if Borrower seeks or requests a release of the iicn of the Senior Loan
or seeks or requests Senior Lender’s consent to, or take any actior. in connection with or
in furtherance of, a sale or transfer of all or any material portion of the Premises, the
granting of a further mortgage, deed of trust or similar encumbrance agaipst tiie Premises
or a prepayment or refinancing of the Senior Loan. In the event of a request oy Borrower
for Senior Lender’s consent to either (i) the sale or transfer of all or any materiai portion
of the Premises or (i1) the granting of a further mortgage, deed of trust or similar
encumbrance against the Premises, Senior Lender shall, if Senior Lender has the right to
consent, obtain the prior written consent of Mezzanine Lender prior to Senior Lender’s
granting of its consent or agreement thereto. The foregoing provisions of this paragraph
shall not apply to sales of Units and releases of Units from the lien of the Senior Loan
Documents that are at the release prices provided for in this Agreement.

(b)  Annual Budget. This paragraph shall apply only if Mezzanine Lender has
the right to approve the annual operating budget of Borrower under the terms of the
Mezzanine Loan Documents. In the event Mezzanine Lender objects to any such
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proposed budget, Mezzanine Lender shall advise Senior Lender of such objections, along
with its suggestions for changes, within 10 days after its receipt of such budget in
accordance with the Mezzanine Loan Documents. Senior Lender agrees to consult with
Mezzanine Lender with respect to such objections and suggestions but such consultation
shall not be binding on Senior Lender. Mezzanine Lender shall consent to any changes in
the budget reasonably requested by Senior Lender.

14. Obligations Hereunder Not Affected.

(a)  All rights, interests, agreements and obligations of Senior Lender and
Mezzanine Lender under this Agreement shall remain in full force and effect irrespective
of -

(1) any lack of validity or enforceability of the Senior Loan
Docurierts or the Mezzanine Loan Documents or any other agreement or
instrument i elating thereto;

(i1) ny . taking, exchange, release or non-perfection of any other
collateral, or any taking, release or amendment or waiver of or consent to or
departure from any gnaranty, for all or any portion of the Senior Loan or the
Mezzanine Loan;

(iif)  any manner of appiication of collateral, or proceeds thereof, to all
or any portion of the Sentor Loan orthe Mezzanine Loan, or any manner of sale
or other disposition of any collateral for all or any portion of the Senior Loan or
the Mezzanine Loan or any other assets'o” Borrower or Mezzanine Borrower or
any Affiliates of Borrower;

(iv) any change, restructuring or termination of the structure or
existence of Borrower, Mezzanine Borrower, any. Common Guarantor or any
Affiliates of Borrower, Mezzanine Borrower or any Com:inon Guarantor; or

(v)  any other circumstance which might otherwise coustitute a defense
available to, or a discharge of, Borrower, Mezzanine Borrows:, ‘any Common
Guarantor or a subordinated creditor or a senior lender subject to the torms hereof.

(b)  This Agreement shall continue to be effective or be reinstated, as-the case
may be, if at any time any payment of all or any portion of the Senior Loan is rescinded
or must otherwise be returned by Senior Lender or Mezzanine Lender upon the
insolvency, bankruptcy or reorganization of Borrower or any Common Guarantor or
otherwise, all as though such payment had not been made.

15.  Notices. All notices and other communications provided for in this Agreement
(“Notices”) shall be in writing. The “Notice Addresses” of the parties for purposes of this
Agreement are as follows:

-21 -




0619226176 Page: 23 of 36

UNOFFICIAL COPY

Sentor Lender: LaSalle Bank National Association
135 South LaSalle Street, Suite 1225
Chicago, Illinois 60603
Attention; Commercial Real Estate Division

With a copy to: Through August 31, 2006:
Seyfarth Shaw LLP
55 East Monroe Street
Suite 4200
Chicago, Illinois 60603

Attention: Alvin L. Kruse, Esq.

After August 31, 2006:
Seyfarth Shaw LLP

131 South Dearborn Street
Suite 2400

Chicago, Ilhinois 60603

Attention: Alvin L. Kruse, Esqg.
Mezzanine Lender: LaSalle Bank National Association
135 South LaSalle Street
h.cago, Illinois 60603
Atienpon: Real Estate Mezzanine Finance
Divisien

With a copy to: - Through August 31, 2006:
Seyfarth Shaw LL¥
55 East Monroe Strcet
Suite 4200
Chicago, Illinois 60603

Attention: Alvin L. Kruse, Esq:

After August 31, 2006:
Seyfarth Shaw LLP

131 South Dearborn Street
Suite 2400

Chicago, lilinois 60603

Attention: Alvin L. Kruse, Esq.
or such other address as a party may designate by notice duly given in accordance with this

Section to the other parties. A Notice to a party shall be effective when delivered to such party’s
Notice Address by any means, including, without limitation, personal delivery by the party
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giving the Notice, delivery by United States regular, certified or registered mail, or delivery by a
commercial courier or delivery service. If the Notice Address of a party includes a facsimile
number or electronic mail address, Notice given by facsimile or electronic mail shall be effective
when delivered at such facsimile number or email address. If delivery of a Notice is refused, it
shall be deemed to have been delivered at the time of such fefusal of delivery. The party giving
a Notice shall have the burden of establishing the fact and date of delivery or refusal of delivery
of a Notice.

16. Estoppel Certificate.

(a)  Mezzanine Lender shall, within 10 days following a request from Senior
Lender, provide Senior Lender with a written statement setting forth the then current
outsta:id:ng principal balance of the Mezzanine Loan, the aggregate accrued and unpaid
interest “under the Mezzanine Loan, and stating whether to Mezzanine Lender’s
knowledge aiiy default or event of default exists under the Mezzanine Loan.

(b)  Serwsr Lender shall, within 10 days following a request from Mezzanine
Lender, provide Mezzapninz Lender with a written statement setting forth the then current
outstanding principal balapse of the Senior Loan, the aggregate accrued and unpaid
interest under the Senior Loan, and stating whether to Senior Lender’s knowledge any
default or event of default existc nader the Senior Loan.

17.  Further Assurances. So long as-all or any portion of the Senior Loan and the
Mezzanine Loan remains unpaid and the Senior Mortgage encumbers any portion of the
Premises, Mezzanine Lender and Senior Lender wili each execute, acknowledge and deliver in
recordable form and upon demand of the other, any otier instruments or agreements reasonably
required in order to carry out the provisions of this Agresment or to effectuate the intent and
purposes hereof.

18.  No Third Party Beneficiaries; No Modification. ' The parties hereto do not
intend the benefits of this Agreement to inure to Borrower, Mezzanins Borrower, any Common
Guarantor or any other Person. This Agreement may not be changed or'terminated orally, but
only by an agreement in writing signed by the party against whom enforcemeit of any change is
sought. Without limiting the foregoing, if the Junior Mortgage shall be saiisricd, released or
otherwise relinquished by Mezzanine Lender, the provisions herein related” to-the Junior
Mortgage shall not be affected.

19.  Successors and Assigns. This Agreement shall bind all successors and permitted
assigns of Mezzanine Lender and Senior Lender and shall inure to the benefit of all successors
and permitted assigns of Senior Lender and Mezzanine Lender.

20.  Counterpart Originals. This Agreement may be executed in counterpart
originals, each of which shall constitute an original, and all of which together shall constitute one-
and the same agreement.

-23 .-
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21.  Legal Construction. In all respects, including, without limitation, matters of
construction and performance of this Agreement and the obligations arising hereunder, this
Agreement shall be governed by, and construed in accordance with, the internal laws of the State
of [linois applicable to agreements intended to be wholly performed within the State of Illinois.

22.  No Waiver; Remedies. No failure on the part of Senior Lender to exercise, and
no delay in exercising, any right hereunder shall operate as a waiver thereof, nor shall any single
or partial exercise of any night hereunder preclude any other or further exercise thereof or the
exercise of any other right. The remedies herein provided are cumulative and not exclusive of
any remedies provided by law.

23.._No Joint Venture. Nothing provided herein is intended to create a joint venture,
partnership, ten2ncy-in-common or joint tenancy relationship between or among any of the
parties hereto.

24.  Captiors. ~The captions in this Agreement are inserted only as a matter of
convenience and for refereace, and are not and shall not be deemed to be a part hereof.

25.  Conflicts. In the event of any conflict, ambiguity or inconsistency between the
terms and conditions of this Agreement and the terms and conditions of any of the Senior Loan
Documents or the Mezzanine Loan Documents, the terms and conditions of this Agreement shall
control.

26. No Release. Nothing herein contamed shall operate to release Borrower or any
Common Guarantor from (a)its or his obligaicp to keep and perform all of the terms,
conditions, obligations, covenants and agreements copiained in the Senior Loan Documents or
(b) any liability of Borrower or any Common Guarantor nn‘er the Senior Loan Documents or to
release Mezzanine Borrower or any Common Guarantor irom-{x) its or his obligation to keep
and perform all of the terms, conditions, obligations, covenanis an4 agreements contained in the
Mezzanine Loan Documents or (y) any liability of Mezzanin¢ Borrower or any Common
Guarantor under the Mezzanine Loan Documents.

27. Conti;ming Agreement. This Agreement is a continuing agieement and shall
remain in full force and effect until the earliest of (a) payment in full of the<Senior Loan,
(b) transfer of the Premises by foreclosure of the Senior Mortgage or the exercise f the power of
sale contained therein or by deed-in-lieu of foreclosure, (c) transfer of title to Mezzenine Lender
of the Separate Collateral or (d) payment in full of the Mezzanine Loan; provided, however, that
any rights or remedies of either party hereto arising out of any breach of any provision hereof
occurring prior to such date of termination shall survive such termination.

28. Entire Agreement; No Reliance. This Agreement sets forth all of the covenants,
promises, agreements, conditions and understandings of the parties relating to the subject matter
of this Agreement, and there are no covenants, promises, agreements, conditions or
understandings, either oral or written, between them relating to the subject matter of this
Agreement other than as are set forth herein. The parties acknowledge that they are executing
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this Agreement without relying on any statements, representations or warranties, either oral or
written, that are not expressly set forth herein.

29.  Severability. In the event that any provision of this Agreement or the application
hereof to any party hereto shall, to any extent, be invalid or unenforceable under any applicable
statute, regulation, or rule of law, then such provision shall be deemed inoperative to the extent
that it may conflict therewith and shall be deemed modified to conform to such statute,
regulation or rule of law, and the remainder of this Agreement and the application of any such
invalid or unenforceable provisions to parties, jurisdictions or circumstances other than to whom
or to which it is held invalid or unenforceable, shall not be affected thereby nor shall same affect
the validity or.enforceability of any other provision of this Agreement.

30. Expenses.

(a) o the extent not paid by Borrower or out of or from any collateral
securing the Serior Loan which is realized by Senior Lender, Mezzanine Lender agrees
upon demand to p#y-to Senior Lender the amount of any and all reasonable expenses,
including, without lim'tatien, the reasonable fees and expenses of its counsel and of any
experts or agents, which'Serier Lender may incur in connection with the (i) exercise or
enforcement of any of the rights.of Senior Lender against Mezzanine Lender hereunder to
the extent that Senior Lender is iio-prevailing party in any dispute with respect thereto or
(11) failure by Mezzanine Lender to rerform or observe any of the provisions hereof.

(b)  To the extent not paid vy Mezzanine Borrower or out of or from any
collateral securing the Mezzanine Loan wiick is realized by Mezzanine Lender, Senior
Lender agrees upon demand to pay to Mezzamne Lender the amount of any and all
reasonable expenses, including, without limitatior, ‘he reasonable fees and expenses of
its counsel and of any experts or agents, which Mczzanine Lender may incur in
connection with the (1) exercise or enforcement of any ¢£th¢ rights of Mezzanine Lender
against Senior Lender hereunder to the extent that Mezzaniue Lender is the prevailing
party in any dispute with respect thereto or (ii) failure by Serizi Lender to perform or

. observe any of the provisions hereof.

31.  Imjunction. Senior Lender and Mezzanine Lender each acknowlcdge (and waive
any defense based on a claim) that monetary damages are not an adequate remedy to redress a
breach by the other hereunder and that a breach by either Senior Lender or Mezzanin= Lender
hereunder would cause irreparable harm to the other. Accordingly, Senior Lender and
Mezzanine Lender agree that upon a breach of this Agreement by the other, the remedies of
injunction, declaratory judgment and specific performance shall be available to such
nonbreaching party.

32. Mutual Disclaimer.

(@)  Each of Senior Lender and Mezzanine Lender are sophisticated lenders
and/or investors in real estate and their respective decision to enter into the Senior Loan
and the Mezzanine Loan is based upon their own independent expert evaluation of the
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terms, covenants, conditions and provisions of, respectively, the Senior Loan Documents
and the Mezzanine Loan Documents and such other matters, materials and market
conditions and criteria which each of Senior Lender and Mezzanine Lender deem
relevant. Each of Senior Lender and Mezzanine Lender has not relied in entering into
this Agreement, and respectively, the Senior Loan, the Senior Loan Documents, the
Mezzanine Loan or the Mezzanine Loan Documents, upon any oral or written
information, representation, warranty or covenant from the other, or any of the other’s
representatives, employees, Affiliates or agents other than the representations and
warranties of the other contained herein. Each of Senior Lender and Mezzanine Lender
further acknowledges that no employee, agent or representative of the other has been
authorized to make, and that each of Senior Lender and Mezzanine Lender have not
relicd unon, any statements, representations, warranties or covenants other than those
specificzily contained in this Agreement. Without limiting the foregoing, each of Senior
Lender an< Mezzanine Lender acknowledges that the other has made no representations
or warranties as o the Senior Loan or the Mezzanine Loan or the Premises (including,
without limitatior, the cash flow of the Premises, the value, marketability, condition or
future performance thereof, the existence, status, adequacy or sufficiency of the leases,
the tenancies or occupailcies of the Premises, or the sufficiency of the cash flow of the
Premises, to pay all amouns which may become due from time to time pursuant to the
Senior Loan or the Mezzanine Loan).

(b)  Each of Senior Leiider and Mezzanine Lender acknowledges that the

Senior Loan and the Mezzanine Loan Documents are distinct, separate transactions and
loans, separate and apart from each other.

[SIGNATURE PAGE(S) AND EZIIBIT(S),
IF ANY, FOLLOW THIS PAGE)

-26-




0619226176 Page: 28 of 36

UNOFFICIAL COPY

IN WITNESS WHEREOF, Senior Lender and Mezzanine Lender have executed
this Agreement as of the date and year first set forth above.

SENIOR LENDER:

LASALLE BANK NATIONAL ASSOCIATION

By: NJL - .
Name, WP\ ¥ o yOe S
Title: Q,‘P

MEZZANINE LENDER:

LASALLE BANK NATIONAL ASSOCIATION

W;M%M

N( lm L.
Title:_~

- 351 Mortgage Loan Borrower LLC Intercreditor Agreement -
- Signature Page -
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JOINDER OF BORROWER AND COMMON GUARANTORS

The undersigned 351 MORTGAGE LOAN BORROWER LLC, a Delaware limited
liability company (being the Borrower and Mezzanine Borrower as defined in the foregoing
Agreement), and MESIROW FINANCIAL REAL ESTATE BROKERAGE, INC., an
Hlinois corporation, and FRIEDMAN PROPERTIES, LTD., an Illinois corporation. (being the
Initial Common Guarantors as defined in the foregoing Agreement), hereby join in the foregoing
Agreement, consent to the provisions thereof, agree not to make any payment, or cause or permit
any act to occur, that is inconsistent with the provisions of said Agreement, agree that until such
time as the Mezzanine Loan has been fully paid and performed, as between the undersigned and
Senior Lendzr, in the event of any conflict between said Agreement and the Senior Loan
Documents, said Agreement shall control, and agree that until such time as Senior Loan
Satisfaction has/occurred, as between the undersigned and Mezzanine Lender, in the event of any
conflict between «aid Agreement and the Mezzanine Loan Documents, said Agreement shall
control.

Borrower herebyirrevocably authorizes and directs Senior Lender, (i) to deliver to
Mezzanine Lender, at such tiiec 55 Senior Loan Satisfaction has occurred, any Tenant Letters of
Credit then held by Senior Lender, and (i1) to remit to Mezzanine Lender any proceeds of Tenant
Letters of Credit that are paid to Senior Lender after Senior Loan Satisfaction has occurred.

[JOINDER SIGNATURE PAGZ FOLLOWS THIS PAGE]

- 351 Mortgage Loan Borrower LLC Intercreditor Agreement -
- Joinder of Borrower and Common Guarantors -
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351 MORTGAGE LOAN BORROWER LLC
By South Parcel Development, LLC, Sole Manager
By SMIH South Parcel, LLC, Authorized Member

By Mesirow Financial Real Estate, Inc., Manager

By Wm

Michael Szkat¥ski
Senior Mansging Director

MESIROW FINANCIAL REAL ESTATE
BROKERAGE, INC.

By

Michael $Z¥atylski
Senior Managing Director

FRIEDMAN PROZRTIES, LTD.
)

/
By /
Printed Name: Abev™ M Frieina.
Title: Yresmdla 2t

- 351 Mortgage Loan Borrower LLC Intercreditor Agreement -
- Joinder Signature Page -
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

The foregoing instrument was acknowledged before me this 28" day of June,
2006, by Maria K. Alexakis, First Vice President of LaSalle Bank National
Associafion, a national banking association, on behalf of the association as Senior

' 3{@7 £

Notary Puﬁﬂc -

W’Ww
"OF#ICIAL SEAL" |

MARIA T. ESPARZA

STATE OFILLINOES) NGTARY PUBLIC STATE OF ILLINOIS ’
)88 My Cominiz~ion Expires 04/29/2007
APLEY K ARSIV

COUNTY OF COOK)

The foregoing instrument was acknowledged before ie this 28™ day of June,
2006, by Nicole A. Grimaldi, First Vice President of LaSalle Bank National

Association, a national banking association, chalf of the associa‘ion as Mezzanine
Lender.
Notary Pubhc/

$ ~TOFF ICIAL SEAL"

MARIA T. ESPARZA {
§ NOTARY PUBLIC STATE OF ILLINOIS
My Commission Expires 04/29/2007 §

LU RIS FAIIOIASCAI ---

- 351 Mortgage Loan Borrower LLC Intercreditor Agreement
Acknowledgment Page 1 -
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

The foregoing instrument was acknowledged before me this Q’: W day of June, 2006,
by Michael Szkatulski, Senior Managing Director of Mesirow Financial Real Estate, Inc., an
Illinois corporation, the Manager of SMIH South Parcel LLC, an Illinois limited liability
company, a Member of South Parcel Development, LLC, an Illinois limited liability company,
the Sole Manager of 351 Mortgage Loan Borrower LLC, a Delaware limited liability company,

on behalf of said corporation and companies.
W
¥ N /A v

’ OFFICIAL SEAL :
b ALESHIALYATE? O
! TARY PUBLIC - STATE OF |
IR OTTLLNOR i N $ Nav COMMISSION EXPIRES03/1510 ¢
2 AR AAAAAAA AAARAANS
COUNTY OF COOK ) a

The foregoing instrument was acknow’edged before me this éj é day of June, 2006,
by Michael Szkatulski, Senior Managing Directcr of Mesirow Financial Real Estate Brokerage,
Inc., an Illinois corporation, on behalf of the corporaticii

Nota."' Pybli v
(AN W.
1 CEFICIAL SEAL ¢
STATE OF ILLINOIS ) NOTARY oSS s $
sS §  MYCOMMSSIONEAPIESOYISN ¢
COUNTY OF COOK ) AANAAAPPr PP PP PPN P )
The foregoing instrument was acknowledged beforg me this day of June, 2006,
by Albed m. Fr ) & mar— , Prte-ﬁ_:\ of Friedman

Properti‘es, Ltd., an Illinois corporation, on behalf of the corporation.

I YYVY VP VYV VY Y YTV VY VU YV VYTV VVIVVY

“OFFICIAL SEAL

KEVIN A STERLING
COMMISSION EXPIRES 09/27/07

vvvvvvevyyvvYYYYYYTYYYYY yeyevrvy ; Notary Pu@ V

- 351 Mortgage Loan Borrower LLC Intercreditor Agreement -
- Acknowledgment Page 2 -
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EXHIBIT A

Legal Description

Parcel 1:

That part of Block 2 in Original Town of Chicago in Section 9, Township 39 North, Range 14
East of the Third Principal Meridian, bounded and described as follows:

Beginning at the intersection of the East line of North Clark Street (also being the West line of
Lot 5 in said 2lock 2) and the South line of West Kinzie Street (also being the North line of Lots
5 thru 8, both mclusive, in said Block 2); thence East along the South line of said West Kinzie
Street a distance o7 321.47 feet to the West line of North Dearborn Street; thence South along the
West line of said North Dearborn Street (also being the East line of Lot 8 in said Block 2) a
distance of 178.60 feet t& a point 311.60 feet North (as measured along said West line of North
Dearborn Street) of the/Cnicago River, as occupied; thence West at right angles to the last
described line a distance of 321.47 feet to a point on the East line of said North Clark Street
300.43 feet North (as measured 2iong said East line of North Clark Street) of said Chicago River,
as occupied; thence North along thi: East line of said North Clark Street a distance of 177.86 feet
to the point of beginning, in Cook County, Illinois.

Parcel 2:

Non-Exclusive Easement for the benefit of Parcel 1, as created by First Amendment to Easement
and Operating Agreement dated August 23, 1988 ¢nd recorded August 24, 1988 as document
number 88384561 for pedestrian and vehicular ingress 4pd egress on, over, through and across
the "Hotel Road Easement Area” and the "Project Road Eassinent Area" described as follows:

Hotel Road Easement Area;

Part of Block 2 in Original Town of Chicago in Section 9, Township 39 North, Range 14 East of
the Third Principal Meridian, bounded and described as follows: Commencing at the point of
intersection of the South line of West Kinzie Street (also being the North line of Lots 5, 6, 7 and
8 in said Block 2) and the East line of North Clark Street (also being the East line‘o%1.ots 4 and 5
in said Block 2); thence South 0 degrees West along said East line of North Clari: Street a
distance of 177.86 feet to an intersection with the North line of Tracts I and 1I in said Block 2;
thence South 90 degrees East along said North line of Tracts I and II a distance of 134.10 feet to
an intersection with the line between Parcels 1 (below +50.00 feet Chicago City Datum) of said
Tracts I and II and the point of beginning, thence continuing South 90 degrees East along said
North line of Tracts I and II a distance of 187.57 feet to a point in the West line of North
Dearborn Street (also being the East line of Lots 1 and 8 in said Block 2) said point being 178.60
feet South of said South line of West Kinzie Street as measured along the West line of North
Dearborn Street; thence South 0 degrees West along said West line of North Dearborn Street a
distance of 26.32 feet to the back of a curb of an elevated driveway; thence South 89 degrees 59
minutes 22 seconds West along said back of curb a distance of 68.78 feet; thence North 89
degrees 34 minutes 27 seconds West a distance of 47.20 feet; thence South 89 degrees 59
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minutes 22 seconds West a distance of 29.31 feet; thence North 75 degrees 07 minutes 03
seconds West a distance of 43.45 feet to a point where the said line between Parcels 1 intersects
the back of curb of said elevated driveway; thence North 0 degrees East along said line between
Parcels 1 a distance of 14.83 feet to the point of beginning.

Project Road Easement Area:

Part of Block 2 in Original Town of Chicago in Section 9, Township 39 North, Range 14 East of
the Third Principal Meridian, bounded and described as follows: Commencing at the point of
intersection of the South line of West Kinzie Street (also being the North line of Lots 5, 6, 7 and
8 in said Block 2) and the East line of North Clark Street (also being the West line of Lots 4 and
5 in said Picc) 2); thence South 0 degrees West along the East line of North Clark Street a
distance of 177.%¢ feet to an intersection with the North line of Tracts 1 and II in said Block 2
and the point of beginning; thence South 90 degrees East along said North line of Tracts I and II
a distance of 134.10/iest to an intersection with the line between Parcels 1 (below +50.00 feet
Chicago City Datum) ot swd Tract I and II; thence South O degrees West along said line between
Parcels 1 a distance of 14.53 feet to a point of intersection, not tangent with a cured line, said
curved line being the back of'a zvtb of an elevated driveway; thence Westerly along the back of
curb of said driveway being the ars"of a circle convex Northerly and having a radius of 15.00
feet a distance of 5.08 feet to a peirt of tangency; thence South 89 degrees 59 minutes 39
seconds West along the back of curb ¢isaid driveway and tangent to the last described curved
line a distance of 129.11 feet to said East 1c-of North Clark Street; thence North 0 degrees East
along said East line of North Clark Street a distance of 13.99 feet to the point of beginning.

[7-©9- Jod-o=, 17-09- '4;?@_, Sl
ol weST [NZIE, CHICGAST
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EXHIBIT B

Senior Loan Documents

Loan Agreement

Promissory Note

Mortgage, Security Agreement, Assignment of Rents and Leases and Fixture Filing
Assignment of Rents and Leases

Envirorm2ntal Indemnity Agreement

Guaranty of Payinent

Uniform Commercial Code Financing Statement for filing with Delaware Secretary of
State
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EXHIBIT C

Mezzanine Loan Documents

Mezzanine Loan Agreement
Promissory Note (Mezzanine)

Junior Deed of Trust, Security Agreement, Assignment of Leases and Rents and Fixture
Filing

Junior Assignment of Rents and Leases

Five Separate Medges of Membership Interests (Security Agreement)
Environmental Indemnity Agreement

Guaranty of Payment

Uniform Commercial Code Firar.cing Statements:

A. Borrower, State of Delaware
B. Pledgors, States of Organization




