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MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING

THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
(“MORTGAGE”) is made this _{4*Y day of September 2006, by and between TR 120 S.
LASALLE CORP., a Delaware corporation, having offices at c/o Lincoln Property Company,
120 North LaSalle Street, Suite 1750, Chicagoe I 60602 (“MORTGAGOR”), TO AXA
EQUITABLE LIFE INSURANCE COMPANY, a New York corporation, having offices at
1290 Avenue of the Americas, New York, New York 10104 (“MORTGAGEE”).

1. GRANTING CLAUSES.

1.0 Mortgage. For valuable consideration, the receipt and sufficiency of which are
hereby acknswledged and confirmed, Mortgagor has executed and delivered the Note and the
other Loan Decuinents (as such terms and all other terms used in this Mortgage are hereafter
defined in this Merijage or in Rider 1 attached hereto and made a part hereof) and hereby
irrevocably and absolatsly grants, transfers, assigns, mortgages, bargains, sells and conveys to
Mortgagee, its successor:-aind assigns, all the following (collectively, the “Premises™):

(a)  all that zertain lot, piece or parcel of land or lots, pieces or parcels of land,
as the case may be (the “Land’), more particularly described in Exhibit A attached to this
Mortgage and made a part hereof;

(b) the Improvements;
(¢)  the Equipment;

(d)  all and singular the tenements hereditaments, easements, rights of way
and appurtenances thereunto belonging or in anywise~ appertaining, and the reversion or
reversions, remainder and remainders, rents, issues and profits thereof; and also all the estate,
right, title, interest, property, claim and demand whatsoever of iMartgagor, of, in and to the same
and of, in and to every part and parcel thereof;

(¢)  all right, title and interest of Mortgagor, if any, injand to the land lying in
the bed of any street, road or avenue, opened or proposed, in front of o- acjoining the above
described real estate to the center line thereof;

) all Leases and all Rents;

(g)  all nght, title and interest of Mortgagor in, to and under any and all
Contracts;

(h)  all insurance policies maintained by or for the benefit of Mortgagor with
respect to the Premises and/or the business of Mortgagor conducted in connection therewith, all
premiums paid or due and payable thereunder and all proceeds paid or due and payable
thereunder;

(i) all sums held in escrow by Mortgagee pursuant to this Mortgage and/or
any other Loan Document;

CHION_50371342_4_227263_00146 9/14/2006 12:01 PM
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() all proceeds, compensation, awards, damages and other payments
(collectively, “proceeds”) paid or due and payable by any governmental or quasi governmental
authority or corporation on account of any Taking of all or any portion of the Premises, including
interest thereon, and the right to receive the same;

(k)  all contracts of sale for or assignment of the Premises or any part thereof
or interest therein and all sums paid or due and payable thereunder, including, without limitation,
any and all earnest moneys and/or other deposits made or due and payable thereunder;

(1) all claims and/or choses in action of any kind whatsoever arising in tort,
by contract or otherwise which Mortgagor now has or may at any time hereafter acquire with
respect to'the Premises or any part thereof or interest therein or the business of the Mortgagor
conducted ir’connection therewith together with the right to take any action or file any papers or
process with anv’governmental or quasi-governmental authority or in any court of competent
Jurisdiction whicii «c'ion or filing may, in the opinion of Mortgagee, be necessary to preserve,
protect or enforce suen rights, claims and choses in action, including the right to file any proof of
claim in any bankruptcy/2i insolvency proceeding under any Federal, state or other laws; and any
rights, claims or awards accruing to or to be paid to Mortgagor in its capacity as lessor or lessee
under any Lease; and

(m)  all proceeds ‘of the conversion, voluntary or involuntary, permitted or
otherwise, of any of the foregoing into cusih or liquidated claims.

TO HAVE AND TO HOLD for the purpose of securing the due, prompt and complete (1)
payment when due, whether at stated maturity, oy acceleration or otherwise, of all principal,
interest and other sums due and payable under triz Mote; (2) payment of all other sums which
may now or hereafter be due and owing to Mortgagee under the terms of this Mortgage or any
other Loan Document, including, without limitaiion, interest thereon; (3) observance,
performance, fulfillment and discharge of each and every ebligation, covenant, condition,
warranty, representation, agreement and liability of Mortgiger under or pursuant to the
provisions of the Note, this Mortgage and/or any other Loan Deinment, regardless of how
characterized herein; (4) costs of enforcement and collection heieuwader or under the Loan
Documents; and (5) interest on all of the foregoing in accordance with e Loan Documents
(collectively, the “Indebtedness™).

At no time shall the principal amount of the Indebtedness, not including sums advanced
in accordance herewith to protect the security of this Mortgage, exceed two hundied percent
(200%) of the original amount of the Note.

1.02  Security Agreement. To further secure all Indebtedness and other obligations
secured by this Mortgage, Mortgagor hereby grants to Mortgagee a security intcrest under the
Uniform Commercial Code in and to any and all personal property constituting the Premises or
any part thereof or interest therein, now owned or hereafter acquired, including, without
limitation, the Equipment, the Contracts and any escrow or other deposits held by Mortgagee,
and in and to any and all proceeds of the foregoing. This Mortgage shall constitute a “security
agreement” under the Uniform Commercial Code, and Mortgagor and Mortgagee shall constitute
the “debtor” and “secured party”, respectively thereunder. To the extent any part or interest in
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the Premises may at any time be real property, personal property or other, Mortgagee shall have
a lien thereon to the extent the same shall constitute real property and Mortgagee shall have a
security interest therein to the extent the same shall constitute personal property. Mortgagee
shall have any and all rights with respect to the personal property constituting the Premises or
any part thereof or interest therein afforded a secured party under the Uniform Commercial
Code. Such rights shall be in addition to, but not in limitation of, the rights afforded Mortgagee
with respect to real property under this Mortgage, all of which may be exercised concurrently or
alternatively at the option of Mortgagee without election or waiver of remedies. For purposes of
this Section 1.02, the addresses of the “debtor” and the “secured party” shall be as set forth in the
first paragraph of this Mortgage for Mortgagor and Mortgagee, respectively.

1.52. Fixture Filing. This Mortgage constitutes a fixture filing with respect to any
equipment o1 gsods which are or are to become fixtures.

2. PERFORNM A 1ICE COVENANTS.

2.01 Payment of-Indebtedness. Mortgagor shall pay all principal, interest and other
sums payable under the Note ‘o Mortgagee as and when due thereunder in accordance with the
terms and conditions thereof withont notice or grace.

2.02  Operation of Premiscs.’ Mortgagor will maintain the Premises in good condition
and repair. Mortgagor will not comini* or suffer any waste of the Premises and will comply
with, or cause to be complied with, all sta:utes, ordinances and requirements of all governmental
authorities having jurisdiction over the Fremises or any part thereof or interest therein.
Mortgagor will promptly repair, restore, replace orrebuild any part of the Premises damaged or
destroyed by any casualty whatsoever or which may Le affected by any Taking. Mortgagor will
complete and pay for, within a reasonable time, any linyrovement or any alteration or renovation
of any Improvement now or at any time hereafier in the-process of construction on the Premises.
Mortgagor will not initiate, join in or consent to any change in zny private restrictive covenant,
zoning ordinance, or other public or private restrictions, limiting o defining the uses which may
be made of the Premises or any part thereof.

2.03 Property Management. The Premises shall be managed ac all-times by a property
manager acceptable to Mortgagee under the terms of a management agreement expressly
subordinate to this Mortgage, and otherwise acceptable to Mortgagee. Mortgagar shall not retain
any person as property manager or asset manager of the Premises without such suhoidination and
Mortgagee’s prior written approval of the manager and the management agreernent in each
instance. At anytime following an Event of Default under this instrument, even if such default is
cured, Mortgagee shall have the right to require that within thirty (30) days from the date of
written notice from Morigagee to Mortgagor, Mortgagor shall replace the property manager with
a new manager and management agreement satisfactory to Mortgagee. Among other things, the
Management Agreement shall provide that (a) the Manager shall not, directly or indirectly, be
granted or otherwise obtain any lien or equity rights or interests in or to any part of the Premises,
or any interest therein (including, without limitation, any purchase options, rights of first refusal,
rights of first offer, or similar or related rights), (b) the rnghts of Manager under the Management
Agreement are subject, subordinate and inferior in all respects to the rights of Mortgagee under
this Mortgage and the other Loan Documents, (c) no fees or other compensation will be paid to
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or received by Manager until such time each month as all sums currently due and payable
pursuant to this Mortgage or any other Loan Document shall have been paid in full (or funded in
full, as applicable), including without limitation, all principal, interest, escrows, reserves, and
other sums payable under the Note and this Mortgage; (d) any sums paid to Manager in
contravention of the foregoing Subsection 2.03(c) will be deemed to be paid to and received by
Manager in trust, for the benefit of Mortgagee, (e) upon a default by Mortgagor under the terms
of this Mortgage, the Manager shall, upon the written request of Mortgagee (which can be made
or not made by Mortgagee in its sole and absolute discretion), continue performance of its duties
and obligations under the Management Agreement, on the same terms and conditions as
originally approved by Mortgagee, provided only that Mortgagee agrees to pay the monthly fees
and other sharges payable under the Management Agreement from and after the date that
Manager condnues performance at Mortgagee’s request (and advises Mortgagee in writing that it
1s doing so), aud (f) following the occurrence of an Event of Default under this Mortgage or any
of the other Loan Documents, Mortgagee or its advisors will have the unilateral right to
terminate the Manager. for any reason without liability for the payment of any “termination” or
simtlar “buy-out” fees or arrangements set forth in the Management Agreement.

2.04 Alterations. ‘Morigagor shall not remove, demolish or materially alter or enlarge
any Improvements or construct aziy additional Improvements, without the prior written consent
of Mortgagee 1n each instance, other-than tenant improvements pursuant to Leases approved by
Mortgagee or otherwise entered into-1zi accordance with the terms of the Loan Documents and
facade work reasonably approved by Lencer.

2.05 Payment of Property Taxes and Prior Liens. Mortgagor will pay all Property
Taxes and other prior charges and liens now or lisieafter assessed or liened on or levied against
the Premises or any part thereof or interest thercii when and as the same become due and
payable. In case Mortgagor shall default in the payment thereof when the same shall be due and
payable, Mortgagee may, but shall not be obligated to, pay-iic same in whole or part, without
notice or demand to Mortgagor. All sums so paid by Mortgagée in discharge of such Property
Taxes and other charges and liens shall be due and payable ‘hy Mbortgagor to Mortgagee on
demand and shall eamn interest from and after the date the same are paid by Morigagee, whether
or not demand for repayment is then made, at the interest rate applicabie under the Note from
and after maturity. All sums so advanced and all interest thereon shall be/a lizn on and security
interest in the Premises and shall be secured by this Mortgage in addition to-al! other obligations
of Mortgagor to Mortgagee secured hereby. Upon request of Mortgagee, Mortgagar will exhibit
to Mortgagee receipts for the payment of Property Taxes and all other prior chargay and liens
before the date when the same shall become delinquent.

2.06 Deposits for Property Taxes.

(a)  Without limiting the obligations of Mortgagor to pay Property Taxes as
and when the same are due and payable, Mortgagor shall pay to Mortgagee on the first day of
each and every month hereafter ensuing an amount equal to one-twelfth (1/12) of all Property
Taxes on or against the Premises to become payable during the ensuing twelve (12) months, as
estimated from time to time by Mortgagee (but with the first such payment to be in such amount
as shall, with the succeeding payments, be sufficient to pay the first installment of Property
Taxes due and payable following the date hereof at least thirty (30) days before they become due
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and payable). All sums to be deposited with the Mortgagee pursuant to this Section shall be paid
to Mortgagee in addition to principal, interest and any other payments required by the Note or
this Mortgage. Mortgagee shall have no obligation to pay interest on any sums deposited in
escrow with Mortgagee and may commingle them with other funds of Mortgagee.

(b)  Mortgagor shall cause all bills, statements or other documents relating to
Property Taxes to be sent, mailed or otherwise delivered directly to Mortgagee. Provided that
Mortgagee receives such bills, statements and other documents in a timely manner and provided
further that Mortgagor has deposited sufficient funds with Mortgagee pursuant to this Section at
least thirty (30) days prior to the date the same are due and payable, Mortgagee shall pay
Property Taxes out of the funds deposited with Mortgagee pursuant to this Section in accordance
with sucli bils, statements and other documents prior to such time as the same shall become
delinquent. < Mortgagor shall be solely responsible for causing all bills, statements and other
documents relaviig to Property Taxes to be delivered to Mortgagee and for depositing sufficient
sums with Mortgager to pay for the same. Mortgagee shall have no obligation to obtain any
such bills, statements or other documents or advise Mortgagor whether or not Mortgagee has
received the same or wiicther or not sufficient funds are available in escrow pursuant to this
Section to pay Property Taxes ¢ make demand for such funds.

(c) I funds deposited with Mortgagee pursuant to this Section are at any time
insufficient to pay any installment o Property Taxes as the same becomes due and payable, then
Mortgagor shall pay to Mortgagee protir:fy upon demand any amount necessary to make up the
deficiency at least thirty (30) days before susi installment shall be due. If at any time the funds
deposited with Mortgagee exceed the amount-deemed necessary by Mortgagee to pay such
Property Taxes as may then or subsequently be rie. such excess shall be credited to Mortgagor
against the next monthly installment or installmmenis. of such funds to be deposited with
Mortgagee on account of Property Taxes. Upon paymen! of all Indebtedness and performance of
all obligations secured by this Mortgage, Mortgagee shall promptly refund to Mortgagor the
unexpended balance of any funds then held by Mortgagee in <scrow pursuant to this Section.
Nothing herein shall cause Mortgagee to be deemed a trustee of snch funds or be obligated to
pay any amounts in excess of the amount of funds deposited with Mortgagee pursuant to this
Section.

(d)  All sums deposited with Mortgagee from time to tipc shall constitute
additional collateral security for all Indebtedness and other obligations secured oy this Mortgage.
Following the occurrence of any Event of Default under this Mortgage, Mortgagee s'iall have the
right, at its option, to apply all or any part of the funds then held by Mortgagee to any sums then
due and payable to Mortgagee by acceleration or otherwise in such order as Mortgagee may elect
instead of applying the same to the payment of Property Taxes as otherwise provided herein.

(e)  Mortgagee may, in its sole discretion, designate a third party to receive,
hold and apply the deposits for Property Taxes in accordance with Subsection 2.06(a} of this
Mortgage. Mortgagor shall on demand pay the fees of such third party, which may be an affiliate
or subsidiary of Mortgagee. At Mortgagee’s option, the amount of such third party fees may be
added to the amount estimated by Mortgagee or such third party to be paid into the account held
pursuant to this Section and may be paid out of such deposits to such third party as and when
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such fees are due and payable before the application of such funds to the payment of Property
Taxes.

H The provisions of this Section 2.06 shall be waived so long as (i) an Event
of Default has not occurred hereunder (even if subsequently cured), (ii) Mortgagor provides
proof that such taxes and assessments have been paid no later than their due date, without the
necessity of Mortgagee having to demand such proof, and (iii) there has been no transfer or
change in control of the Mortgagor except as expressly permitted under Sections 2.16(g) or
2.16(h) hereof. If Mortgagor shall fail to meet any of the above conditions, Mortgagor shail
commence making such deposits in accordance with the requirements of Subsection 2.06(a)
above on the next debt service due date under the terms of the Note, following written demand
from Moitgapee.

2.07 Contesting Property Taxes. Mortgagor shall have the right to contest or object to
the amount or valility of any Property Taxes imposed against the Premises by appropriate legal
proceedings, but no susci contest shall be deemed or construed in any way to relieve, modify or
extend Mortgagor’s coviilant to pay such Property Taxes unless (a) Mortgagor has given written
notice to Mortgagee of Mnrtgagor’s intent to so contest or object to the imposition of such
Property Taxes not less than thirty (30) days prior to the date on which such Property Taxes are
due and payable and (b) Mortgagor has demonstrated to Mortgagee’s satisfaction in its sole and
absolute discretion that (i) payment i tlic Property Taxes Mortgagor intends to contest or object
to would by operation of law constitute 2 vaiver of Mortgagor’s right to contest the same and (i1)
the conduct of legal proceedings to contest or nbject to such Property Taxes will conclusively
operate to prevent the sale of the Premises oi zu7 part thereof or interest therein in payment of
such Property Taxes prior to final determinauon. of such proceedings. In no event shall
Mortgagor’s decision to contest the imposition of ‘any Property Taxes affect Mortgagor’s
obligation to continue to make payments on accoun! of Property Taxes into escrow with
Mortgagee or its designee as elsewhere provided herein. /INeither Mortgagee nor its designee
shall pay any Property Taxes being contested out of sucli-escrow as long as (w) Mortgagor
promptly commences and thereafter continues to conduct such contest with due diligence and in
good faith, (x) Mortgagor provides evidence of the same satisfactory to Mortgagee, in its sole
and absolute discretion, from time to time within ten (10) days after writien request therefor, (y)
Mortgagor deposits into escrow with Mortgagee or its designee, in additior toall Property Taxes
which would, absent such contest, be due and payable, such additional sums 2s Mortgagee or its
designee shall determine from time to time in its sole and absolute discretion as-sufficient to pay
all interest, late payment fees, penalties and other charges which may be imposed for
nonpayment of such Property Taxes as if the same were not being contested, and (z) Mortgagee
is satisfied in its sole and absolute discretion that neither the Premises nor any part thereof is in
danger of sale, foreclosure or forfeiture by reason of the nonpayment of such Property Taxes or
any interest, late payment fees, penalties and other charges imposed in connection therewith.

2.08 Insurance Coverage. Mortgagor shall at all times provide, maintain and keep in
force the following policies of insurance:

(a) Property insurance against loss or damage to the Improvements by fire and
all other risks of physical loss or damage with coverage known as “all risk” in an amount not less
than the full replacement cost of the Improvements (without deduction for depreciation),
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including, without limitation, sprinkler leakage, water/flood damage, demolition cost, cost of
debris removal, increased cost of construction arising from operation or enforcement of building
laws and ordinances, and such additional endorsements as Mortgagee may reasonably require,
with not more than Twenty-Five Thousand Dollars ($25,000.00) deductible from the loss payable
for any casualty, and containing an “agreed amount endorsement” or other endorsement to
eliminate application of the coinsurance clause. Mortgagor shall provide terrorist coverage either
as a non-exclusion from the all risk policy or as a stand alone policy with coverage otherwise
conforming to the above except where inconsistent;

{(b)  If Mortgagee determines that the Premises is in an earthquake zone,
insurance azainst loss or damage to the Improvements from earthquake and/or earth movement,
in such ameunts and with such deductibles as are required by Mortgagee; provided, however, if
Mortgagee Getcrmines that the probable maximum loss (“PML”) for the Premises in the event of
an earthquake fLased upon a 475 year return-period loss level with a ten percent (10%)
probability of exceedance in a fifty (50) year period) is less than fifteen percent (15%),
Mortgagee will not reouire that Mortgagor carry earthquake insurance for the Premises, but if at
any time Mortgagee thercafter determines that the PML is equal to or greater than fifteen percent
(15%), Mortgagee may requirc hat Mortgagor carry earthquake insurance for the Premises;

{c)  To the extent that any Rents realized from the Premises constitute rental
income (as such term is commonly wiiderstood in the insurance industry), insurance against loss
of rental income caused by the perils ieiuired to be insured against in (a), (b) and (e) of this
Section, on an Actual Loss Sustained basis, 11 an amount not less than two (2) years’ gross rental
income, excluding only non-continuing expenses;

(d)  To the extent that any Rents ieaiized from the Premises constitute business
income (as such term is commonly understood in the ‘asarance industry), insurance against loss
of business income caused by the perils required to be insur<d against in (a), (b), and (e) of this
Section, on an Actual Loss Sustained basis, in an amoun:.no! less than two (2) years’ gross
business income, excluding only non-continuing expenses;

(e)  Boiler and machinery insurance covering damagg to pressure vessels, air
tanks, boilers, machinery, pressure piping, electrical, heating, ventilation-aid air conditioning
equipment, and elevator and escalator equipment, provided the Improvements contain equipment
of such nature, in such amounts as are required by Mortgagee;

(f) Commercial public liability insurance (including coverage for clevators
and escalators, if any, on the Premises and, if any construction of new or major renovation of
existing Improvements occurs, completed operations coverage for two (2) years after
construction or renovation of such Improvements has been completed), on an “occurrence” basis,
against claims for bodily injury including death, property damage and “Personal Injury”
occurring in, on or about the Premises and the adjoining streets, sidewalks and passageways,
such insurance to name Mortgagee as an additional insured and to be in such amounts as are
required by Mortgagee,
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(g0  Workers’ Compensation insurance (including Employers’ Liability) in
accordance with the laws of the state in which the Land is situated for all employees of
Mortgagor engaged on or with respect to the Premises;

(h)  During the course of any construction, repair or renovation of the
Improvements or any portion thereof,

(1)  Workers Compensation msurance (including Employers’ Liability)
in accordance with the laws of the state in which the Land is situated on all
employees of contractors, sub-contractors, consultants and vendors engaged on or
with respect to the Premises;

(2)  Commercial general liability insurance naming Morigagee as
additional insured covering operations of all contractors and sub-contractors,
invinding completed operations coverage for two (2) years after construction or
renovauci of such Improvements, with such other endorsements and in such
amounts < Mortgagee may require; and

(3)  DBuilders’ risk completed value insurance against “all risks of
physical loss,” including collapse, transit and, if required by Mortgagee, “soft
costs” coverage, witn <eductibles not to exceed Twenty-Five Thousand Dollars
($25,000.00), in nonrepeiting form, covering the total value of work performed
and equipment, supplies aid meterials furnished, and containing the “permission
to occupy before completion of work” endorsement;

(1) Such other insurance and cuv-replacements or substitutions therefor or
additions thereto as may at any time and from time‘tw 'ime be required by Mortgagee against
other insurable hazards or casualties, including, but-rnot limited to, war, nuclear reaction or
radioactive contamination (if it is available at commercially reasonable rates), each in such
amount as Mortgagee shall determine.

2.09 Policies and Premiums.

(@)  All policies of insurance shall be issued by companics satisfactory to
Mortgagee which are authorized to do business in the state in which the Lap< is situated and
shall have a Best’s rating of not less than A/XII. All policies of insurance shall'shiow Mortgagee
as mortgagee and shall have attached thereto a lender’s loss payable endorsement for the benefit
of Mortgagee in form satisfactory to Mortgagee. Upon request by Mortgagee, Mortgagor shall
furnish Mortgagee with originals of all policies of insurance. If Mortgagee consents to
Mortgagor providing any of the required insurance through blanket policies carried by
Mortgagor and covering more than one (1) location, then Mortgagor shall furnish Mortgagee
with a certified copy of each such policy and a certificate of insurance for each such policy
setting forth the coverage as to the Premises including the exclusive allocation of the insured
amount to the Premises, the limits of hability as to the Premises, the name of the carrier, the
policy number, the expiration date and such additional information as Mortgagee may require.

(b)  Every policy of insurance required by this Mortgage shall contain the
endorsement or agreement of the insurer thereunder to waive all rights of setoff, counterclaims



0625710110 Page: 12 of 65

UNOFFICIAL COPY

or deductions against Mortgagor and to pay all losses payable in accordance with the terms of
such policy notwithstanding any act, omission or negligence of Mortgagor which might
otherwise result in forfeiture of such insurance.

(¢c)  Within five (5) business days after the expiration date of each insurance
policy, Mortgagor shall furnish Mortgagee with evidence satisfactory to Mortgagee of the
payment of the premium and arrangements for the reissuance of a policy continuing insurance in
force without interruption as required by this Mortgage. The expiration or lapse of any insurance
policy required hereunder shall constitute an Event of Default, as provided in Subsection 3.01(c)
hereof.

(d)  All policies required hereunder shall contain a provision that such policies
will not be canzeled or materially amended, which term shall include any reduction in the scope
or limits of covcrage, without at least thirty (30) days prior written notice to Mortgagee.

(& if*Mortgagor fails to provide, maintain, keep in force or deliver and
furnish to Mortgagee the:-policies of insurance required by this Mortgage, Mortgagee may, but
shall not be obligated to, procure such insurance or single interest insurance for such risks
covering Mortgagee’s interest-and.nay the premiums for any such insurance. All sums advanced
by Mortgagee to pay premiums on nsurance policies which Mortgagor is required to maintain
hereunder shall be due and payable hv Mortgagor to Mortgagee on demand and shall earn
interest from and after the date the sazoz are paid by Mortgagee, whether or not demand for
repayment is then made, at the interest rate spplicable under the Note from and after maturity.
All sums so advanced and all interest thercon shall be a lien on and security interest in the
Premises and shall be secured by this Mortgage i -addition to all other obligations of Mortgagor
to Mortgagee secured hereby.

® In the event of foreclosure of tiis Mertgage or other transfer of title or
assignment of the Premises in lieu of foreclosure, subject t¢ the terms of the applicable policies
of insurance, all right, title and interest of Mortgagor in and to ailipolicies of insurance required
by this Mortgage shall inure to the benefit of and pass to Mortgagee or any other purchaser or
purchasers of the Premises at the foreclosure sale.

2.10 Deposits for Insurance Premiums.

(a)  Without limiting the obligations of Mortgagor to pay premiums on
insurance policies which Mortgagor is required to maintain under this Mortgage as and when the
same are due and payable, Mortgagor shall deposit with Mortgagee on the first day of each and
every month an amount on account of each policy of insurance Mortgagor 1s required to maintain
under this Mortgage equal to one-twelfth (1/12) of the premiums to become payable during the
ensuing twelve (12) months in order to continue such insurance coverage in full force and effect,
as estimated from time to time by Mortgagee (but with the first such payment to be in such
amount as shall, with the succeeding payments, be sufficient to pay the next premium on account
of such insurance policy due and payable thereafter at least thirty (30} days before they become
due and payable). All sums to be deposited with the Mortgagee pursuant to this Section shall be
paid to Mortgagee in addition to principal, interest and any other payments required by the Note

o psam s s o e
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or this Mortgage. Mortgagee shall have no obligation to pay interest on any sums deposited in
escrow with Mortgagee and may commingle them with other funds of Mortgagee.

(b)  Mortgagor shall cause all bills, statements or other documents relating to
the foregoing insurance premiums to be sent or mailed directly to Mortgagee. Provided
Mortgagee receives such bills, statements or other documents in a timely manner and provided
further that Mortgagor has deposited sufficient funds on account of premiums due and payable
on any existing or replacement policy required by this Mortgage with Mortgagee pursuant to this
Section at least thirty (30) days prior to the date the same shall be due and payable, Mortgagee
shall pay the premiums for such policy out of the funds deposited with Mortgagee pursuant to
this Section.in accordance with such bills, statements and other documents prior to such time as
the same-sh2.] become delinquent. Mortgagor shall be solely responsible for causing ail bills,
statements aild-wther documents relating to insurance premiums to be delivered to Mortgagee and
for depositing sufiicient sums with Mortgagee to pay the same. Mortgagee shall have no
obligation to obtam 2ay such bills, statements or other documents or advise Mortgagor whether
or not Mortgagee has_ ieceived the same or whether or not sufficient funds are available to
deposit pursuant to this S¢ction to pay insurance premiums or make demand for such funds.

(¢)  If funds deresited with Mortgagee pursuant to this Section on account of
any insurance policy are at any time insufficient to pay any premium thereon as the same
becomes due and payable, then Mortgagor shall pay to Mortgagee promptly upon demand any
amount necessary to make up the deficiency at least thirty (30) days before the date such
premium shall be due and payable. If at any time the funds deposited with Mortgagee on
account of any insurance policy exceed the ammount deemed necessary by Mortgagee to pay such
premiums on such policy as may then or subsegecntly be due, such excess shall be credited to
Mortgagor against the next monthly installment or installments of funds to be deposited with
Mortgagee on account of such premiums. Upon pavment and performance in full of all
Indebtedness and obligations secured by this Mortgage, Moitgagee shall promptly refund to
Mortgagor the unexpended balance of any funds then held ty Mortgagee in escrow pursuant to
this Section. Nothing herein shall cause Mortgagee to be deemed 4 trustee of such funds or to be
obligated to pay any amounts in excess of the amount of funds deposited with Mortgagee
pursuant to this Section.

(d)  All sums deposited with Mortgagee from time to tiip< <hall constitute
additional collateral security for all Indebtedness and obligations secured by this Mortgage.
Following the occurrence of any Event of Default under this Mortgage Mortgagec-sliall have the
right to apply all or any part of the funds then held by Mortgagee to any sums tnen due and
payable to Mortgagee, by acceleration or otherwise, in such order as Mortgagee may elect
instead of applying the same to the payment of insurance premiums as otherwise provided
herein.

(¢)  Mortgagee may, in its sole discretion, designate a third party to maintain
the escrow for insurance premiums provided for herein on such terms and conditions as may be
satisfactory to Mortgagee. Mortgagor shall on demand pay the fees of such third party, which
may be an affiliate or subsidiary of Mortgagee. At Mortgagee’s option, the amount of such third
party fees shall be added to the amount estimated by Mortgagee or such third party to be paid
into escrow pursuant to this Section and may be paid out of such escrow to such third party as

10
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and when such fees are due and payable before the application of such funds to the payment of
insurance premiums.

() The provisions of this Section 2.10 shall be waived so long as (i) an Event
of Default has not occurred hereunder (even if subsequently cured), (ii) Mortgagor provides
proof that such insurance premiums have been paid as required by Subsection 2.09(c), without
the necessity of Mortgagee having to demand such proof, and (iii) there has been no transfer or
change in control of the Mortgagor under Section 2.16 hercof except as expressly permitted
under Sections 2.16(g) or 2.16(h) hereof. If Mortgagor shall fail to meet any of the above
conditions, Mortgagor shall commence making such deposits in accordance with the
requirements of Subsection 2.10(a) above on the next debt service due date under the terms of
the Note, 1ellowing written demand from Mortgagee.

2.11 “Leuses.

(a) ~ “wiortgagor shall not enter into any Major Leases without Mortgagee’s
prior written consent 1 22ch instance. Furthermore, Mortgagor shall not have the right to enter
into Leases other than Majou Leases without Mortgagee’s prior written consent, unless such
Lease complies with the follewing conditions: (i) the tenant thereunder is an independent third
party unaffiliated with Mortgagor; (ii) the Rents due and payable thereunder are equal to or
greater than the fair market rental ‘of the space demised; (iii) the terms and conditions of the
Lease were agreed to as result of bonz fide arms-length negotiations, and are reasonable and
usual in the area where the Premises are loczted, given the nature of the Premises and the size,
proposed use and location of the space being demised; (iv) the space demised does not include
any public or common areas of the Premises; (v)thie Lease is expressly by its terms subject and
subordinate to this Mortgage and provides for the attornment of the tenant to Mortgagee or any
other purchaser or purchasers upon foreclosure as provided below; (vi) the tenant under such
Lease intends to use and occupy the space demised theicoy in-the conduct of its business and not
for the purpose of releasing or subleasing; (vii) such space iz to be used solely for legal purposes
consistent with the present and presently contemplated use of the Fremises and such space; (viii)
the Lease does not grant any option or right to acquire the Premises o~ apy part thereof or interest
therein; and (ix) no Event of Default has occurred and is continuing herévnder. Notwithstanding
the foregoing, any such Lease shall be on a standard lease form approved by Mortgagee, with no
matertal changes.

(b)  Mortgagor shall pay, perform and discharge, as and when payment,
performance and discharge are due, all obligations of Mortgagor as landlord under all Leases.
Mortgagor shall give Mortgagee prompt notice of any default by Mortgagor claimed by any
tenant under any Lease, together with a copy of any notice of default given by any such tenant to
Mortgagor.

(¢)  Mortgagor shall enforce all covenants and agreements on the tenant’s part
to be performed or complied with under each of the Leases and on the guarantor’s part to be
performed or complied with under any guaranty given in connection with any Lease. Mortgagor
shall not, without the prior written consent of Mortgagee in each instance, cancel, terminate or
accept the surrender of any Major Lease or waive or release any obligation or liability of any
tenant under any Major Lease or of any guarantor under any guaranty thereof.

11
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(d)  Mortgagor shall not, without Mortgagee’s prior written consent in each
instance, accept prepayment of rent under any Lease for more than thirty (30) days in advance or
permit any tenant to offset or credit sums due and payable by Mortgagor to such tenant against
Rents. Mortgagor shall not create any lien or security interest which would be superior to the
Leases or would, upon foreclosure, extinguish any of the Leases.

()  Mortgagor shall, at Mortgagor’s expense, appear in and defend any action
or proceeding arising from or connected with any of the Leases or any obligation or Liability of
Mortgagor as landlord thereunder. Mortgagor shall diligently pursue all remedies, including,
without limitation, claims for damages available at law or in equity against any tenant under a
Lease or guarantor thereof and shall not settle or compromise any such claims without
Mortgagee’s prior written consent in each instance.

W Mortgagor shall, at any time and from time to time upon request by
Mortgagee, execuir, ccknowledge and deliver to Mortgagee an assignment of the Leases, in form
and substance satistactery to Mortgagee, transferring and assigning Mortgagor’s interest in the
Leases to Mortgagee. . Mortgagor shall furnish to Mortgagee copies of all Leases requested by
Mortgagee within ten (10) cavs following Mortgagee’s demand therefor.

(g)  Mortgagor shall not, without Mortgagee’s prior written consent in each
instance, enter into any Lease unless such Lease shall expressly provide that, in the event of any
foreclosure sale or sales hereunder, (iy-suzn Lease shall continue in full force and effect and the
tenant thereunder will, upon request, attorn-to and acknowledge Mortgagee or any other
foreclosure purchaser or purchasers, as the case may be, as the landlord(s) thereunder, unless
Mortgagee or such foreclosure purchaser or purciiasers shall, at or prior to the time of such sale
or within sixty (60) days thereafter, give written ncaze to such tenant to vacate and surrender the
premises demised by such Lease within ninety (90) days from the date of the foreclosure sale,
(i1) in the event such notice is given, such tenant’s Lease shzil fully terminate and expire on the
ninetieth (90th) day from and after the date of the foreclosure sdle, and (iii) if such Lease shall
continue in full force and effect after the foreclosure sale, th: tsnant thereunder shall not be
credited as against the purchaser or purchasers at such sale with-any prepaid rent or offsets
against or credits due to Mortgagor on account of any period after such {oreclosure sale.

(h)  Mortgagor shall not, without Mortgagee’s prior wuitien consent, (1)
terminate any Major Lease, or (ii) terminate any other Lease unless the tenart thereunder is in
default or Mortgagor enters into 2 new Lease with a substitute tenant for space equaal to or greater
in size than the space demised under the canceled Lease, for a term equal to or in excess of the
canceled term and at a rent equal to or greater than the rent under the canceled Lease.

(i) No Lease shall afford any tenant the right or option to purchase any
portion of the Premises, but if any Lease approved by Mortgagee contains a purchase right or
purchase option in favor of the tenant, then any sums paid in connection with the exercise of
such right or option shall be paid to Mortgagee, with prepayment charge, and applied in
reduction of the sums hereby secured in such order as Mortgagee shall determine.

12
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2.12  Environmental Compliance.

(@)  In addition to and without limiting any other obligations of Mortgagor
under this Mortgage and the other Loan Documents, Mortgagor shall comply with all
Environmental Laws relating to the Premises and the conduct of Mortgagor’s business in
connection therewith. Mortgagor shall immediately remove and dispose of any Hazardous
Substance found on, in, under or affecting the Premises (except for such amounts commonly and
lawfully stored for use in the normal maintenance and operation of the Premises for its intended
purpose and in compliance with Environmental Laws) . All such removals and disposals shall be
undertaken and performed in compliance with Environmental Laws. Mortgagor shall not release,
or permit, allow or suffer any release or threat of release, of any Hazardous Substance on, in,
under or sife.ting the Premises or from the Premises onto any properties adjacent to the Premises
except for such-de minimis releases typically associated with the use of portions of the Premises
for driving and-purking motor vehicles, and which, in Mortgagee’s sole and absolute opinion, ar¢
not likely to resuit/inany liability under any Environmental Laws, and except for such amounts
commonly and lawfuily stored for use in the normal maintenance and operation of the Land and
Improvements for thei*~intended purpose and in compliance with Environmental Laws.
Mortgagor shall not generat: or permit, allow or suffer any Hazardous Substances to be
generated on, in or under the Prcimises. Mortgagor shall not store or permit, allow or suffer
Hazardous Substances to be stcred-on, in or under the Premises (except for such amounts
commonly and lawfully stored for us< iy the normal maintenance and operation of the Premises
for its intended purpose and in compiiince with Environmental Laws). Mortgagor shall not
permit, allow or suffer any lien under any Environmental Laws to attach to or encumber the
Premises or any part thereof or interest thereii:

(b)  Mortgagor shall indemnify Mortzagee, defend Mortgagee (with attorneys
acceptable to Mortgagee) and hold Mortgagee hamiless from and against any and all
Environmental Losses, except to the extent caused by the grrss negligence or willful misconduct
of Mortgagee.

(c)  If Mortgagor shall fail to comply with any of t:= provisions of this Section
or any provision of any other Loan Document relating to Hazardous Substances andfor
Environmental Laws, Mortgagee shall have the right, but not the obligation;, to enter upon the
Premises and to expend funds to cure such failure by performing such remedizl work as may be
necessary to make the Premises conform to all Environmental Laws. Any amcuris expended by
Mortgagee as a result thereof shall be due and payable by Mortgagor to Mortgages on demand
and shall earn interest from and after the date the same are expended by Mortgagee, whether or
not demand for repayment is then made, at the interest rate applicable under the Note from and
after maturity. All such amounts and all interest thereon shall be a lien on and security interest in
the Premises and shall be secured by this Mortgage in addition to all other obligations of
Mortgagor to Mortgagee secured hereby. Any partial exercise by Mortgagee of Mortgagee’s
remedies herein, including any partial undertaking by Mortgagee of remedial work, shall not
obligate Mortgagee to continue to exercise such remedies or complete any remedial work
commenced or take any further or additional actions or require Mortgagee to expend or incur any
further sums in connection therewith. The exercise by Mortgagee of Mortgagee’s remedies
herein shall not operate to place upon Mortgagee any responsibility for the operation, control,

13



0625710110 Page: 17 of 65

UNOFFICIAL COPY

care, management or repair of the Premises, or make Mortgagee the “owner” or “operator” of the
Premises or a “responsible party” within the meaning of Environmental Laws.

(d  Mortgagor shall provide Mortgagee with prompt written notice: (i) upon
Mortgagor becoming aware of the presence of any Hazardous Substance on the Premises or any
property adjacent thereto or of any release or threat of release of any Hazardous Substance on, in,
under or affecting the Premises or emanating from the Premises, (ii) upon Mortgagor’s receipt of
any notice from any federal, state, municipal or other governmental agency or authority in
connection with any Hazardous Substance on, in, under or affecting the Premises or emanating
from the Premises, (1ii) upon Mortgagor obtaining knowledge of any incurrence of any expense
by any governmental or quasi governmental authority in connection with the assessment,
containmsnt or removal of any Hazardous Substances located on, in, under or affecting the
Premises or <manating from the Premises and (iv) upon receipt by Mortgagor from any adjoining
property owner i other third-party claiming that Mortgagor or the Premises is in violation of
Environmental Laws or that Hazardous Substances exist at or are being released from the
Premises.

2.13  Casnalty.

(a)  If the Premises or any part thereof or interest therein is damaged or
destroyed by any casualty, Mortgagor shall give prompt notice thereof to Mortgagee.

(b)  Mortgagee shall have the right to receive all proceeds of insurance payable
on account of any loss, damage or destruction affecting the Premises or any part thereof or
interest therein, and Mortgagor hereby authorizes and directs each insurance company to pay all
such insurance proceeds directly to Mortgagee. Moitgagor hereby absolutely, unconditionally
and irrevocably assigns to Mortgagee all Mortgager’s rights to such insurance proceeds,
including, without limitation, the right to receive the same, and Mortgagor agrees to execute such
further assignments confirming the foregoing as Mortgagec may from time to time require. So
long as no Event of Default has occurred and is continuing, (1) Mortgagee shall have the right,
but not the obligation, to participate in any action or proceeding i connection with any loss,
damage or destruction and/or any settlement of the amount of insurarce proceeds payable on
account thereof, and (i1) there shall be no settlement, adjustment or compresiise of any claim in
excess of $3,000,000 for loss, damage or destruction affecting the Premises ora+y part thereof or
interest therein under any policy of insurance without Mortgagee’s prior written consent, which
shall not be unreasonably withheld. After the occurrence and during the contnuznce of any
Event of Default Mortgagee shall have the right, but not the obligation, to commence, appear in
and prosecute in its own name any action or proceeding in connection with any loss, damage or
destruction and/or any insurance proceeds payable on account thereof and is hereby authorized
and empowered by Mortgagor to settle, adjust or compromise all claims for loss, damage or
destruction affecting the Premises or any part thereof or interest therein under all policies of
insurance. Mortgagee shall not be responsible for any failure to collect any insurance proceeds,
regardless of the cause of such failure.

(c)  Inthe event the Premises or any part thereof or interest therein is damaged
or destroyed by fire or other casualty, Mortgagee shall have the right, regardless of any
impairment of security or lack thereof, to apply all or any part of the net insurance proceeds paid

14



0625710110 Page: 18 of 65

UNOFFICIAL COPY

on account of such damage or destruction (i) to any Indebtedness secured hereby in such order as
Mortgagee may determine or (ii) to the repair and restoration of the Premises. As used herein,
“net insurance proceeds” shall mean the amount by which (iii) all insurance proceeds paid on
account of any damage or destruction to the Premises or any part thereof or interest therein,
exceed (iv) all costs and expenses, including, without limitation, the reasonable fees of attorneys,
appraisers, engineers and other consultants and advisers, incurred by Mortgagee in connection
with the collection of such proceeds, Mortgagee’s decision to apply such proceeds to either the
reduction of the Indebtedness and/or the repair and restoration of the Premises, and/or
administering and monitoring the application of such proceeds to the repair and restoration of the
Premises if Mortgagee elects to apply such proceeds or any part thereof to such purpose.

(d}  Anything to the contrary in Subsection 2.13(c) notwithstanding, if forty
percent (40%).cr more of the net rentable area of the Improvements is damaged or destroyed by
fire or other casuaity (as determined by an architect or engineer selected by Mortgagee, whose
services shall be p:ud for by Mortgagor), Mortgagee’s decision to apply all or any portion of the
net insurance proceeds i repair and restoration instead of in reduction of the Indebtedness shall
be made in Mortgagee’s sole and absolute discretion and if less than forty percent (40%) of the
net rentable area of the Imbrovements is damaged or destroyed by fire or other casualty, then
Mortgagee shall, upon Mortgagor’s written request, permit Mortgagor to apply the net insurance
proceeds paid on account of any casualty to the repair and restoration of the Premises subject to
the terms and conditions set forth in-ubsection 2.13(e), provided that the following conditions
are met:

(1) No Event of Defpult exists hereunder and no event has occurred
which, with the giving of notice ur/the passage of time or both, would constitute
an Event of Default hereunder;

(i)  The premises can, in Mortgeges’s sole judgment, with diligent
restoration or repair, be returned to a conditiop at least equal to the condition
thereof that existed prior to the casualty causing the loss or damage within the
earlier to occur of (A) twelve (12) months after the riceipt of insurance proceeds
or (B) six (6) months prior to the stated maturity date of tae Note;

(iii)  All necessary governmental approvals can beobrined to allow the
rebuilding and reoccupancy of the Premises;

(iv)  There are sufficient funds available (through insurance proceeds
and contributions by Mortgagor, the full amount of which shall at Mortgagee’s
option have been deposited with Mortgagee, provided that contributions by
Mortgagor for payment of principal and interest to become due and payable under
the Note shall not be required to be deposited with Mortgagee) for such
restoration or repair, including without limitation, for any “upgrades” required by
applicable law, for any costs and expenses of Mortgagee to be incurred in
administering said restoration or repair and for payment of principal and interest
to become due and payable under the Note during such restoration or repair;

15
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(v}  In Mortgagee’s sole judgment, net operating income of the
Premises for the calendar quarter immediately prior to the casualty annualized and
adjusted for any Leases which have been entered into or terminated since the end
of such quarter or which contain still exercisable termination rights by reason of
the casualty and divided by the annual amount of debt service (interest and
principal) then payable under the Note (with such calculation to be made after
reducing the outstanding principal balance of the Note by the current balance of
Reserve A at the time of calculation and recalculating the debt service coverage
ratio based on such adjusted outstanding principal balance) shall result in a
quotient equal to or greater than 2.00:1;

(vi)  In Mortgagee’s sole judgment, the outstanding principal balance of
‘he Indebtedness secured hereby divided by the appraised value of the Premises
/ctormined on the assumption that restoration has been completed and all
exercisable termination rights determined by Mortgagee as likely to be exercised
by reason of the casualty have been exercised by the tenants, such appraisal to be
prepared.Uy an appraiser selected by Mortgagee and paid for by Mortgagor) shall
be equal to o Jesethan fifty percent (50%);

(vi) No Tenants under Major Leases aggregate shall have exercised or
still have exercisable teimination rights by reason of such casualty;

(e)  If at Mortgagee’s election or otherwise pursuant to the provisions hereof,
the net insurance proceeds paid on account of any casualty are to be applied to the repair and
restoration of the Premises, Mortgagor shall repaii all damage and destruction and restore the
Premises to a condition equal to or better than the ¢eqdition of the Premises before the casualty.
Mortgagee shall have the right, at Mortgagee’s option, *0 hold all insurance proceeds in excess of
$250,000 pending completion of repairs and restoration and-o disburse the same from time to
time as work progresses subject to such disbursement procedures, terms and conditions as
Mortgagee may establish. Such procedures, terms and ccnditions may include, without
limitation, the following:

1) Mortgagee’s reasonable prior approval of all contractors, architects
and engineers retained by Mortgagor for such work;

(i)  Mortgagee’s prior approval of plans and specificaticns prepared by
a licensed architect, of hard and soft cost budgets for such work and of all changes
to the foregoing;

()  Delivery to Mortgagee of evidence reasonably satisfactory to
Morigagee that all permits, licenses and approvals required for the work have
been obtained and are in full force and effect;

(iv)  Delivery to Mortgagee prior to each disbursement of insurance
proceeds of such affidavits and certificates as to such matters as Mortgagee may
request, including, without limitation, certificates of the approved architect or
engineer that (i) all of the work completed has been done in compliance with the
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approved plans and specifications, if any, (ii) such disbursement is justly required
to reimburse such Mortgagor for payments by Mortgagor to, or are justly due to,
contractors, subcontractors, materiatmen, laborers, engineers, architects or other
persons rendering services or materials for the work, (iii) the amount of such
disbursement, when added to all sums previously disbursed by Mortgagee and all
holdbacks, if any, does not exceed the cost of the work done to the date of such
certificate, (iv) the amount of insurance proceeds held by Mortgagee after such
disbursement (without taking into account any holdbacks) will be sufficient on
completion of the work to pay for the same in full;

(v)  Delivery to Mortgagee prior to each disbursement of insurance
proceeds of waivers or releases of lien for work completed and title searches
confirming that there has not been filed with respect to the Premises any
ipchanics’ or other lien or instrument for the retention of title in respect of any
part/cf'the work not discharged of record;

{vi)~ Retention of such holdbacks out of each disbursement for work
performed as' Mortgagee may deem advisable pending completion of the work;

(vii)  Deposiiing with Mortgagee such sums in excess of undisbursed net
insurance proceeds {¢xzJusive of holdbacks) as Mortgagee may from time to time
determine are required te-complete the work;

(viii) Delivery of performance bonds and labor and material payment
bonds issued by sureties accepiakiz to Mortgagee on such terms and in such
amounts as Mortgagee shall determize;

(ix) Delivery of evidence satisfactory to Mortgagee that all Leases
other than those excluded for calculation purposes under Subsection (d)(v) and
which are not covered by Subsection (d)(vii) will continue in force for the
remainder of the terms thereof as if no loss, damage or destruction of the Premises
had occurred; and

(x)  Delivery when the work has been completed of-a copy of any
certificate or certificates required by law to render ocounancy of the
Improvements legal.

(f) Mortgagor acknowledges and agrees that the rights granted Mortgagee in

this Section in the event of any loss, damage or destruction of the Premises or any part thereof or
interest therein constitute reasonable protections of Mortgagee’s security therein and that
Mortgagor’s agreement to comply with such terms, conditions and procedures as Mortgagee may
impose in return for its agreement to apply net insurance proceeds for repair and restoration
constitutes consideration to Mortgagee for waiving its right hereunder to apply such proceeds to
reduction of the Indebtedness secured hereby. Mortgagee shall have the right, but not the
obligation, to apply any proceeds held by it to cure any default by Mortgagor under the Loan
Documents. Mortgagee shall have no obligation to release any insurance proceeds, even after
agreeing to apply the same to the repair and restoration of the Premises or after work thereon has
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commenced, following the occurrence of any Event of Default under this Mortgage, in which
event Mortgagee shall have the right to apply the same to any Indebtedness secured hereby in
such order as Mortgagee may determine. Excess insurance proceeds, if any, remaining after the
completion of any repair and restoration being paid for out of net insurance proceeds (and after
the payment by Mortgagor of the portion of the costs and expenses thereof equal to the amount
of any deductible under Mortgagor’s insurance policy) shall be applied to any Indebtedness
secured hereby in such order as Mortgagee may determine.

(g)  Nothing herein shall excuse Mortgagor from operating and maintaining
the Premises following such casualty in accordance with the Section of this Mortgage entitled
“Operation of Premises” or from promptly repairing all damage and restoring the Premises to a
conditior'cqual to or better than the condition of the Premises before the casualty, regardless of
whether or rot-ihere are insurance proceeds available for such purposes or whether the amount of
such insurance rioceeds are sufficient therefor. Neither the application by Mortgagee of any
such insurance proceeds to the Indebtedness secured hereby or the release of the same to
Mortgagor for the repaic and restoration of the Premises or otherwise shall cure or waive any
default or Event of Def2uit under this Mortgage or invalidate any act done pursuant to any notice
of default given pursuant therece:

(h)  Notwithstanding any loss, damage or destruction of the Premises or any
part thereof or interest therein or the 2pplication of any insurance proceeds realized thereby to
the Indebtedness secured hereby, Morig2gor shall continue to pay the Note in accordance with
the terms thereof and perform all the other ohligations under this Mortgage until the entire
Indebtedness secured hereby has been paid in-fall. No loss, damage or destruction shall be
deemed to reduce any Indebtedness secured by tnis Mortgage or stay the accrual of interest
thereon except to the extent insurance proceeds ar¢ actually received by Mortgagee and applied
to the reduction of the Indebtedness, written notice ¢t which shall be given by Mortgagee to

Mortgagor.

(1) If, following the occurrence of any loss, amage or destruction to the
Premuses or any part thereof or interest therein but prior to the receipt by Mortgagee of any of the
proceeds thereof, the Premises shall be sold on foreclosure of this M¢rigage, Mortgagee shall
have the right to receive all insurance proceeds payable on account of such loss, damage or
destruction and apply such proceeds to any deficiency found to be due upon-sash cale, with legal
interest thereon, whether or not a deficiency judgment on this Mortgage shall hzve been sought
or recovered or denied, and to all costs and expenses, including reasonable attsineys® fees,
mcurred by Mortgagee in connection with the collection of such proceeds.

()] Proceeds of insurance against loss of rental and/or business income shall
be paid to Mortgagee to be applied each month first to accrued but unpaid interest as it becomes
due, then to the outstanding principal sum in accordance with the provisions of the Note and then
to fund any required Property Tax or insurance deposit and the payment of any other amounts
required by the Loan Documents. Thercafter, Mortgagee shall establish a reserve for any future
payments Mortgagee reasonably determines should be paid from such proceeds and, provided no
Event of Default hereunder or under any of the other Loan Documents shall have occurred and
be continuing, Mortgagee shall remit the balance of such proceeds each month to Mortgagor.
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2.14  Condemnation.

(a)  Mortgagor shall give prompt written notice to Mortgagee of the
occurrence of any Taking or of the receipt by Mortgagor of any notice or other information
regarding any Taking or contemplated Taking.

(b)  Mortgagee shall have the right to receive all proceeds payable on account
of any Taking, and Mortgagor hereby authorizes and directs the government or quasi
governmental authority doing such Taking to pay all proceeds payable on account thereof
directly to Mortgagee. So long as no Event of Default has occurred and is continuing, (i)
Mortgagee shali have the right, but not the obligation to participate in any action or proceeding
in conneciion with any Taking and/or any settlement of the amount of proceeds payable on
account thercef, and (i1) there shall be no settlement, adjustment or compromise in connection
with any Taxing affecting the Premises or any part thereof or interest therein without
Mortgagee’s prior wT tten consent. After the occurrence and during the continuance of any Event
of Default Mortgage¢ siiall have the right, but not the obligation, to commence, appear in and
prosecute in its own npinie any action or proceeding in connection with any Taking and to
compromise or settle the sarne. without Mortgagor’s consent. Mortgagor hereby absolutely,
unconditionally and irrevocably sssigns to Mortgagee all Mortgagor’s rights in respect of any
Taking, including, without limitation, the right to receive all proceeds thereof, and Mortgagor
agrees to execute such further assignments confirming the foregoing as Mortgagee may from
time to time require. Mortgagee shali 7ot be responsible for any failure to collect any such
proceeds, regardless of the cause of such iailuic.

(c)  Mortgagee shall have ihe right, in its sole and absolute discretion,
regardless of any impairment of secunty or lack tiereof, to apply all or any part of the net
condemnation proceeds of any Taking (i) to any Indebt2dness secured hereby in such order as
Mortgagee may determine or (ii) to the repair and resioraticn of the remaining portions of the
Premises. As used herein, “net condemnation proceeds” shall méan the amount by which (iii) all
proceeds paid on account of any Taking exceed (iv) all costs and expenses, including, without
limitation, the reasonable fees of attorneys, appraisers, engineers 2nd other consultants and
advisers, incurred by Mortgagee in connection with the collection of such proceeds, Mortgagee’s
decision to apply such proceeds to either the reduction of the Indebtedness and/or the repair and
restoration of the remaining portions of the Premises, and/or administering-an4.monitoring the
application of such proceeds to the repair and restoration of the remaining portions of the
Premises 1f Mortgagee elects to apply such proceeds or any part thereof to such purpaze.

(d)  Mortgagee’s decision to apply all or any portion of the net condemnation
proceeds to repair and restoration instead of in reduction of the Indebtedness shall be made in
Mortgagee’s sole and absolute discretion and shall be based on consideration of such factors as
Mortgagee deems relevant including, without limitation, the criteria set forth in the Section of
this Mortgage entitled “Casualty” with respect to the application of net insurance proceeds.

(e) If Mortgagee elects to apply the net condemnation proceeds paid on
account of any Taking to the repair and restoration of the remaining portions of the Premises,
Mortgagor shall, to the maximum extent possible, repair all damage and restore the remaining
portion of the Premises to a condition equal to or better than the condition of the entire Premises
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before the Taking. Mortgagee shall have the right, at Mortgagee’s option, to hold all net
condemnation proceeds of any Taking pending completion of repairs and restoration and to
disburse the same from time to time as work progresses subject to such disbursement procedures,
terms and conditions as Morigagee may establish. Such procedures, terms and conditions may
include, without limitation, the requirements set forth in the Section of this Mortgage entitled
“Casualty” with respect to the disbursement of net insurance proceeds for repair and restoration.

6] Mortgagor acknowledges and agrees that the rights granted Mortgagee in
this Section in the event of any Taking constitute reasonable protections of Mortgagee’s security
in the Premises and that Mortgagor’s agreement to comply with such terms, conditions and
procedures as Mortgagee may impose in return for its agreement to apply the net condemnation
proceeds of.any Taking for repair and restoration constitutes consideration to Mortgagee for
waiving its‘rignt hereunder to apply such proceeds to reduction of the Indebtedness secured
hereby. Mortgazee shall have the right, but not the obligation, to apply any net condemnation
proceeds held by 11t> cure any default by Mortgagor under the Loan Documents. Mortgagee
shall have no obligatior. to release any net condemnation proceeds, even after agreeing to apply
the same to the repair. <iid restoration of the Premises or after work thereon has commenced,
following the occurrence o a7 Event of Default under this Mortgage, in which event Mortgagee
shall have the right to apply thszame to any Indebtedness secured hereby in such order as
Mortgagee may determine. Excess-net condemnation proceeds, if any, remaining after the
completion of any repair and restoration being paid for out of net condemnation proceeds shall
be applied to any Indebtedness secured n<reby in such order as Mortgagee may determine.

(g)  Nothing herein shail- excuse the Mortgagor from operating and
maintaining the Premises or any portion thereoi<einaining after such Taking in accordance with
the Section of this Mortgage entitled “Operation vf Premises” or from promptly repairing and
restoring the Premises or the remaining portion thereof, to the maximum extent possible, to a
condition equal to or better than the condition of the eniire Premises before such Taking,
regardless of whether or not there are proceeds available-for such purposes or whether the
amount of such proceeds are sufficient therefor. Neither the inplication by Mortgagee of any
such proceeds to the Indebtedness secured hereby nor the release oi-the same to Mortgagor for
the repair and restoration of the Premises or otherwise shall cure or watve any default or Event of
Default under this Mortgage or invalidate any act done pursuant to any rotice of default given
pursuant thereto.

(h)  Notwithstanding the occurrence of any Taking or the application of any
proceeds realized thereby to the Indebtedness secured hereby, Mortgagor shall cordinue to pay
the Note in accordance with the terms thereof and perform all the other obligations under this
Mortgage until the entire Indebtedness secured hereby has been paid in full. No Taking shall be
deemed to reduce any Indebtedness secured by this Mortgage or stay the accrual of interest
thereon except to the extent any proceeds thereof are actually received by Mortgagee and applied
to the reduction of the Indebtedness, written notice of which shall be given by Mortgagee to
Mortgagor.

(1) If, following the occurrence of any Taking but prior to the receipt by
Mortgagee of any of the proceeds thereof, the Premises shall be sold on foreclosure of this
Mortgage, Mortgagee shall have the right to receive all proceeds payable on account of such
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Taking and apply such proceeds to any deficiency found to be due upon such sale, with legal
interest thereon, whether or not a deficiency judgment on this Mortgage shall have been sought
or recovered or denied, and to all costs and expenses, including reasonable attorneys’ fees,
incurred by Mortgagee in connection with the collection of such proceeds.

2.15 Records and Accounts. Mortgagor shall keep or cause to be kept full, true and
complete records and books of account in accordance with generally accepted accounting
principles. Mortgagor’s fiscal year shall be either a calendar year or July 1 to June 30, and its
accounts shall be kept on such basis. Mortgagor’s accounts shall be kept current at all times, and
all transactions of Mortgagor shall be promptly and accurately entered therein. All Mortgagor’s
records and books of account, originals of all documents with respect to its organization, all
minute bocks and other records relating to its continued existence, complete and accurate records
of all persors. directly or indirectly through one or more intermediary persons, owning a legal or
beneficial inteiest in Mortgagor as shareholders, partners or otherwise, originals of all Leases,
Contracts, insurance policies and any and all other agreements relating to or affecting the
Premises, all corresponsence and other files relating thereto, originals of all licenses and permits,
all plans and specifications with respect to the Premises, all environmental reports, financial
analyses, engineering repo1is. espraisals and other studies undertaken by, for or at the direction
of Mortgagor with respect to the-Premises and all other documents and materials of any kind
whatsoever relating to Mortgagor, the Premises and/or the business of Mortgagor conducted
thereat normally and usually maimtaiied by owners of similar properties shall be kept and
maintained by Mortgagor at the Premiscs2r at the principal office of Mortgagor.

2,16  Restrictions on Alienation ana Further Encumbrances.

(@)  Mortgagor warrants that Mcifzagor has good title to the Premises and all
parts thereof and interests therein and has full power aud authority to encumber the same by this
Mortgage. Mortgagor shall and will make, execute, acknoy-ledge and deliver in due form all
such further or other deeds or assurances as may at any tin:e heceafter be reasonably desired or
required to more fully and effectively convey the Premises as hereby granted or intended so to
be, unto Mortgagee for the purposes set forth herein, and will warrsnt and defend the Premises
and all parts thereof and interests therein unto all and every person ©r persons deriving any
estate, right, title or interest therein under this Mortgage, against Mortgagor and all persons
claiming through Mortgagor.

(b)  Mortgagor shall not, without Mortgagee’s prior written ¢onsent in each
instance, voluntarily sell, assign, convey, transfer, grant, or otherwise dispose of the-Fremises or
any part thereof or interest therein or permit, allow or suffer any involuntary sale, assignment,
conveyance, transfer or other disposition of the Premises or any part thercof or interest therein to
take place.

(c) Mortgagor shall not, without Mortgagee’s prior written consent in each
instance, permit, allow or suffer any person to voluntarily or involuntarily sell, assign, convey,
transfer or otherwise dispose of or permit, allow or suffer any person to voluntarily or
involuntarily purchase or otherwise acquire any legal or beneficial interest in Mortgagor, or any
legal or beneficial interest in any other person, having directly or indirectly through one or more
intermediate persons or otherwise, any legal or beneficial interest in Mortgagor, if as a result of
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such sale, assignment, conveyance, transfer or other disposition or as a result of such purchase or
other acquisition: (x) prior to the occurrence of a Sale pursuant to Section 2.16(g) or 2.16(h),
Teachers Retirement System of the State of Illinois would cease to own directly or indirectly at
least a 100% ownership interest in Mortgagor and to control, directly or indirectly, the day-to-
day decision making of the Mortgagor, and (y) following a Sale pursuant to either Section
2.16((g) or Section 2.16(h) (i) any person and/or any affiliates thereof having a Controlling
Interest in Mortgagor immediately prior thereto would cease to have a Controlling Interest in
Mortgagor immediately thereafter or (i) any person and/or any affiliates thereof not having a
- Controlling Interest in Mortgagor immediately prior thereto would have a Controlling Interest in
Mortgagor immediately thereafter.

(d) Mortgagor shall not, without Mortgagee’s prior written consent in each
instance, volurtarily or involuntarily (1) sell, assign, convey, transfer, grant, mortgage, pledge or
otherwise dispuss of the Premises or any part thereof or interest therein as security for any
Indebtedness or othier obligations, (ii) grant any security interest in the Premises, (iii) assign the
whole or any part of thc Leases or the rents, issues, profits, royalties, bonuses, income or other
benefits derived from or produced by the Premises, (iv) otherwise lien, mortgage, collateralize,
pledge or in any way hypotaezate the Premises or any part thereof or interest therein, (v) permit
or allow any mezzanine financing to occur, which includes financing pursuant to which
ownership interests in Mortgagor, or in any constituent entity (directly or indirectly) of
Mortgagor, is pledged as security, er {+1) permit, allow or suffer any of the foregoing to take
place.

(e}  Notwithstanding the feregoing, Mortgagor shall have the right, without
first obtaining Mortgagee’s consent, to remove-aud dispose of, free and clear of the lien and
security interest of this Mortgage, such Equipment a5 mav from time to time become worn out or
obsolete, provided that Mortgagor shall either (i) simvitzneously with or prior to removing any
such Equipment, replace such Equipment with other equipmeiii of a value at least equal to that of
the replaced Equipment, free and clear of any title reteniion or security agreement or other
encumbrance, and by such removal and replacement Mortgagor shall be deemed to have
subjected such Equipment to the lien and security interest of this Mcrtgage, or (ii) promptly pay
over to Mortgagee all net cash proceeds received from such disposition, which sums shall be
applied by Mortgagee to any Indebtedness secured hereby in such order as Mortgagee may
determine.

(f) Notwithstanding the foregoing, the filing of one or more niechanics’ liens
against the Premises shall not be an Event of Default hereunder if, within thiriy (30) days
following any such filing, Mortgagor shall have either (i) filed a bond with respect to such lien(s)
in such amounts and in such form and content so as to cause the said lien(s) to be removed as
lien(s) against the Premises and delivered to Mortgagee such proof of the removal of such liens
as shall be satisfactory to Mortgagee in its sole and absolute discretion or (i1) deposited an
amount equal to one and one-half (1-1/2) times the claimed amount of lien with Mortgagee or its
designee on such terms and conditions as shall be satisfactory to Mortgagee in its sole and
absolute discretion, including, without limitation, the right to require that additional sums be
deposited from time to time so that the amount deposited shall in Mortgagee’s sole and absolute
discretion be at all times not less than one and one half (1-1/2) times the aggregate of all sums
claimed by the mechanics’ ienors thereunder to be due and payable and the right to apply such
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deposited amounts to the payment and discharge of such lien if Mortgagee determines in its sole
judgment that such lien is about to be foreclosed.

(g)  Notwithstanding the foregoing, Mortgagee shall consent to a one time
sale, conveyance or transfer of the Premises in its entirety (hereinafter, “Sale™) provided that
each of the following terms and conditions 1s satisfied:

(1) No Event of Default exists hereunder;

(i)  Mortgagor gives Mortgagee written notice of the terms of such
prospective Sale not less than thirty (30) days before the date on which such Sale
is scheduled to close and, concurrently therewith, gives Mortgagee all such
information concerming the proposed transferee of the Premises (hereinafter,
“Bayer”) as 1s required to demonstrate the Buyer’s compliance with the
reguitements enumerated below;

Jaif).-  Mortgagor pays Mortgagee, concurrently with the closing of such
Sale, a non-refundable assumption fee in an amount equal to all out-of-pocket
costs and expeuses of Mortgagee, including, without limitation, attorneys’ fees,
incurred by Mortgagee in connection with the Sale plus an amount equal to three-
quarters of one percinf (0.75%) of the then outstanding principal balance of the
Note; all out-of-pocke. sxpenses of Mortgagee in connection with granting or
considering the assumption sh2il be the responsibility of Mortgagor whether or
not such assumption is consuinmated;

(iv)  The Buyer assumes spd agrees to pay the Indebtedness secured
hereby subject to the provisions of ‘section 3.09 hereof and, prior to or
concurrently with the closing of such Salc, the Buyer executes, without any cost
or expense to Mortgagee, such documents ‘and agreements as Mortgagee shall
require to evidence and effectuate said assupiotion and delivers such legal
opinions as Mortgagee may require;

(v)  Mortgagor and the Buyer execute, without anv cost or expense to
Mortgagee, new financing statements or financing statemen: an.endments and any
additional documents requested by Mortgagee;

(vi)  Mortgagor delivers to Mortgagee, without any cost Or 2xpense to
Mortgagee, such endorsements to Mortgagee’s title insurance policy, hazard
insurance endorsements or certificates and other similar materials as Mortgagee
may deem necessary at the time of the Sale, all in form and substance satisfactory
to Mortgagee, including, without limitation, an endorsement or endorsements to
Mortgagee’s title insurance policy insuring the lien of this Mortgage, extending
the effective date of such policy to the date of execution and delivery (or, if later,
of recording) of the assumption agreement referenced above in Subsection
2.16(g)(iv) with no additional exceptions added to such policy and insuring that
fee simple title to the Premises is vested in the Buyer, other than such exceptions
to which Mortgagee shall have theretofore consented;
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(vi)) Mortgagor executes and delivers to Mortgagee, without any cost or
expense to Mortgagee, a release of Mortgagee, its officers, directors, employees
and agents, from all claims and liability relating to the transactions evidenced by
the Loan Documents through and including the date of the closing of the Sale,
which agreement shall be in form and substance satisfactory to Mortgagee and
shall be binding upon the Buyer.

(viii) Subject to the provisions of Section 3.09 hereof, such Sale is not
construed so as to relieve Mortgagor of any personal liability under the Note or
any of the other Loan Documents for any acts or events occurring or obligations
arising prior to or simultaneously with the closing of such Sale and Mortgagor
executes, without any cost or expense to Mortgagee, such documents and
agreements as Mortgagee shall require to evidence and effectuate the ratification
ut'seid personal liability;

(ix)  The Buyer, or those holding a Controlling Interest in Buyer, is a
professioraily managed public retirement system, private pension fund or pooled
investment fund life insurance company, publicly traded real estate investment
trust, or simila: institutional investor, which has a minimum net worth based on
assets other than tire Premises of not less than $500,000,000;

(x)  The Buyer. 0r those holding a Controlling Interest in Buyer, has
sufficient experience reasonzbly acceptable to Mortgagee, in owning and
operating properties similar 1o _the Premises and at the time of the Sale, owns
and/or manages at least 2,000,000.square feet of office space;

(xi) The Buyer assumes the obligations of Mortgagor under the
guaranty or indemnity agreements and such Buyer executes, without any cost or
expense to Mortgagee, a new guaranty or inaemnity agreement in form and
substance satisfactory to Mortgagee, and upon rsieipt thereof Mortgagee shall
release Mortgagor from all obligations arising unde: its guaranty or indemnity
agreement from and after the closing of such Sale' (provided, Mortgagee will
accept a secured creditor’s environmental insurance peiicy satisfactory to
Mortgagee 1n lieu of a new environmental indemnity);

(xi))  All costs and expenses of Mortgagee in connection with such Sale,
including without limitation, reasonable attorneys’ fees, title insurance expenses
and appraisal fees shall be paid or caused to be paid by Mortgagor;

(xiil)) The debt service coverage ratio (as determined in accordance with
Rider 4 attached hereto, with such calculation to be made after reducing the
outstanding principal balance of the Note by the current balance of Reserve A at
the time of calculation and recalculating the debt service coverage ratio based on
such adjusted outstanding principal balance) following the Sale shall equal or
exceed 2.00:1;
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(xiv) The outstanding principal balance of the indebtedness secured
hereby divided by the appraised value of the Premises shall be equal to or less
than 51% as determined by a MAI appraisal secured by Mortgagee at Mortgagor’s
cost and expense;

(xv)  Buyer nor any of its affiliates shall, within the ten (10) year period
prior to the proposed Sale, have been involved in litigation against Mortgagee or
its affiliate, nor shall Buyer or its affiliate have failed to repay in full any loan
from Mortgagee or its affiliate upon the acceleration or maturity thereof;

(xvi) Subsection 2.16(c) hereof shall be amended to require the retention
of ownership and control by the controlling principals of Buyer deemed by
Mortgagee in its discretion to be indispensable parties.

h) <, Notwithstanding the foregoing, in the event that Mortgagor fails to qualify
for the one time rigit-oy <ransfer set forth in Section 2.16(g) above, Mortgagee shall consent to a
one time Sale subject to Mortgagee’s prior written approval, not to be unreasonably withheld
provided that each of the foliowing terms and conditions is satisfied:

(1) Nc Event of Default exists hereunder;

(i)  Mortgagor gives Mortgagee written notice of the terms of such
prospective Sale not less than thirty (30) days before the date on which such Sale
is scheduled to close and, concurrently therewith, gives Mortgagee all such
information concerning the Buyer as is required to demonstrate the Buyer’s
compliance with the requirements crumerated below;

(i)  Mortgagor pays Mortgage>, concurrently with the closing of such
Sale, a non-refundable assumption fee in a1 amount equal to all out-of-pocket
costs and expenses of Mortgagee, including, v*uiout limitation, attorneys’ fees,
incurred by Mortgagee in connection with the Saie piirs an amount equal to three-
quarters of one percent (0.75%) of the then outstanding principal balance of the
Note; all out-of-pocket expenses of Mortgagee in conrection with granting or
considering the assumption shall be the responsibility of Mortgagor whether or
not such assumption is consummated;

(iv)  The Buyer assumes and agrees to pay the Indebtecniess secured
hereby subject to the provisions of Section 3.09 hereof and, prior to or
concurrently with the closing of such Sale, the Buyer executes, without any cost
or expense to Mortgagee, such documents and agreements as Mortgagee shalil
require to evidence and effectuate said assumption and delivers such legal
opinions as Mortgagee may require;

(v)  Mortgagor and the Buyer execute, without any cost or expense to
Mortgagee, new financing statements or financing statement amendments and any
additional documents requested by Mortgagee;
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(vi)  Mortgagor dehivers to Mortgagee, without any cost or expense to
Mortgagee, such endorsements to Mortgagee’s title insurance policy, hazard
insurance endorsements or certificates and other similar materials as Mortgagee
may deem necessary at the time of the Sale, all in form and substance satisfactory
to Mortgagee, including, without limitation, an endorsement or endorsements to
Mortgagee’s title insurance policy insuring the lien of this Mortgage, extending
the effective date of such policy to the date of execution and delivery (or, if later,
of recording) of the assumption agreement referenced above in Subsection
2.16(h)(iv) with no additional exceptions added to such policy and insuring that
fee simple title to the Premises is vested in the Buyer, other than such exceptions
to which Mortgagee shall have theretofore consented,

(vii) Mortgagor executes and delivers to Mortgagee, without any cost or
cvpense to Mortgagee, a release of Mortgagee, its officers, directors, employees
and agents, from all claims and liability relating to the transactions evidenced by
the Loar Documents through and including the date of the closing of the Sale,
which agrcement shall be in form and substance satisfactory to Mortgagee and
shall be binding u:pon the Buyer.

(viii) Suniect to the provisions of Section 3.09 hereof, such Sale is not
construed so as to relicve Mortgagor of any personal liability under the Note or
any of the other Loan 2driiments for any acts or events occurring or obligations
arising prior to or simultanecusly with the closing of such Sale and Mortgagor
executes, without any cost or. expense to Mortgagee, such documents and
agreements as Mortgagee shall 1cguire to evidence and effectuate the ratification
of said personal liability;

(ix)  The Buyer, or those holding 2-Controlling Interest in Buyer, is a
professionally managed public retirement sy:-tem; private pension fund or pooled
investment fund, life insurance company, pubiiciy traded real estate investment
trust, or similar institutional investor, which has a minimum net worth based on
assets other than the Premises of not less than $250,000,000, or is an entity or
individual otherwise satisfactory to Mortgagee;

(x}  The Buyer, or those holding a Controlling Intercst in Buyer, has
sufficient experience reasonably acceptable to Mortgagee, i1 owning and
operating propertics similar to the Premises and at the time of the sale, owns
and/or manages at least 2,000,000 square feet of office space;

(xt}  The principal or principals of Buyer meeting the financial criteria
set forth in Subsection 2.16(h)(ix) above assumes the obligations of Mortgagor
under the guaranty or indemnity agreements and executes, without any cost or
expense to Mortgagee, a new guaranty or indemnity agreement in form and
substance satisfactory to Mortgagee, and upon receipt thereof Mortgagee shall
release Mortgagor from all obligations arising under its guaranty or indemnity
agreement from and after the closing of such Sale (provided, Mortgagee will

26



0625710110 Page: 30 of 65

UNOFFICIAL COPY

accept a secured creditor’s environmental insurance policy satisfactory to
Mortgagee in lieu of a new environmental indemnity);

(xi1)  All costs and expenses of Mortgagee in connection with such Sale,
including without limitation, reasonable attorneys’ fees, title insurance expenses
and appraisal fees shall be paid or caused to be paid by Mortgagor;

(xiii) The debt service coverage ratio (as determined in accordance with
Rider 4 attached hereto, with such calculation to be made after reducing the
outstanding principal balance of the Note by the current balance of Reserve A at
the time of calculation and recalculating the debt service coverage ratio based on
such adjusted outstanding principal balance) following the Sale shall equal or
exceed 2.00:1;

(xiv) The outstanding principal balance of the indebtedness secured
hereby aivided by the appraised value of the Premises shall be equal to or less
than 51% asdetermined by a MAI appraisal secured by Mortgagee at Mortgagor’s
cost and exprnse:

(xv)  Buyer aor any of its affiliates shall, within the ten (10) year period
prior to the proposed Sile, have been involved in litigation against Mortgagee or
its affiliate, nor shall Euyes or its affiliate have failed to repay in full any loan
from Mortgagee or 1ts affil’ate nnon the acceleration or maturity thereof;

(xvi) Subsection 2.16(c) Fereof shall be amended to require the retention
of ownership and control by the controlling principals of Buyer deemed by
Mortgagee in its discretion to be indispérsable parties.

2.17 Reports to Mortgagee. In addition to all othcr-deliveries which Mortgagor is
required to make to Mortgagee elsewhere in this Mortgage and without limiting Mortgagor’s
obligations with respect thereto, Mortgagor shall deliver the folicwing to Mortgagee, all of
which shall be prepared at Mortgagor’s sole cost and expense and shall he in such form and
contain such detail as Mortgagee may at any time and from time to time require in its sole and
absolute discretion:

(a)  No later than February 1st of each calendar year, a current reat roll for the
Premises, copies of all Leases entered into during the immediately preceding calendar year
(including, without limitation, all amendments, modifications, terminations, extensions and/or
renewals of preexisting Leases), financial statements for Tenants and guarantors under Major
Leases (if available) and a copy of Mortgagor’s leasing plan for the then calendar year, all
certified as true, complete and correct by an Approved Signatory. The rent roll shall inciude,
without limitation, the name of each tenant, the space demised by such tenant’s lease, the
expiration date of such tenant’s Lease (taking into account all periods, if any, covered by
extension or renewal options granted to such tenant which have been theretofore exercised), any
extension and/or renewal periods covered by options granted such tenant which have not yet
been exercised, the amounts of all current Rents and arrearages, and such other information as
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Mortgagee may request at any time and from time to time. The leasing plan shall include,
without limitation, (i) schedules of all currently vacant space, all subleased space, all space
covered by Leases whose terms (taking into account all periods, if any, covered by extension or
renewal options granted to tenants which have been theretofore exercised) have expired or will
be expiring during either the calendar year in question or the next calendar year thereafter
succeeding and all other space which Mortgagor has reason to believe might, as a result of tenant
default or otherwise, become available for releasing during such two calendar years, (i1) the
terms on which Mortgagor proposes to reclease such space, (i) the status of any lease
negotiations then in progress and (iv) such other information as Mortgagee may request at any
time and from time to time.

(b)  No later than April 1st of each calendar year (or September 1% of each
calendar year »{a July 1 to June 30 fiscal year ts used), an annual report on the operations of
Mortgagor, the Premises and, in the case of a Sale pursuant to Section 2.16(h) hereof, any
indemnitor or guaramor under the Loan Documents for the immediately preceding calendar year
(the “Subject Year™;. - Such report shall include, without limitation, Mortgagor’s and, if
applicable, any indemnitsis or guarantor’s balance sheet dated as of December 31st (or June 30,
if applicable) of the Subject Year, a statement of income and expense with respect to the
Premises for the Subject Year daied as of December 31st (or June 30, if applicable) of the
Subject Year, a statement of changes.in financial position dated December 31st (or June 30, if
applicable) of such year showing chauzes in financial position from December 31st (or June 30,
if applicable) of the immediately preccding calendar year (or fiscal year, if applicable), a
may require. Each annual report shall be preparcd by an independent certified public accountant
acceptable to Mortgagee and certified as true, complete and correct by an Approved Signatory of
Mortgagor.

(¢)  No later than ten (10) days following Mortgagee’s request therefor, a
report on the operations of Mortgagor, the Premises and, in the case of a Sale pursuant to Section
2.16(h) hereof, any indemnitor or guarantor under the Loan I'ocrments for the most recently
completed calendar quarter and the year to date. Such report shal! include, without limitation,
Mortgagor’s balance sheet dated as of the last day of such quarter, a -tatement of income and
expense with respect to the Premises for such quarter and the year to date and such other
information as Mortgagee may require. Such report shall be certified as-tie, complete and
correct by an Approved Signatory. If Mortgagee’s demand shall be given withip thirty (30) days
following the end of a calendar guarter, the most recently completed calendar quartsc shall mean
the calendar quarter immediately preceding such recently completed calendar quarter.

(d)  No later than ten (10) days following Mortgagee’s request therefor, a
current rent roll for the Premises; Mortgagor’s operating and capital budgets for the current fiscal
year and, if such request is made after December 1st (or April 1, if a July 1 to June 30 fiscal year
1s used) of any year, Mortgagor’s operating and capital budgets for the next succeeding calendar
year (or fiscal year, if applicable); and a status report on the leasing program, in each case
certified as true, complete and correct by an Approved Signatory.

(e) No later than ten (10) days following Mortgagee’s request therefor, a
certificate of an Approved Signatory stating whether the Premises or any part thereof or interest

28



0625710110 Page: 32 of 65

UNOFFICIAL COPY

therein, legal or beneficial, has been voluntarily or involuntarily, directly or indirectly, sold,
assigned, conveyed, transferred, or otherwise disposed of at any time during such calendar year,
and, if so, describing with specificity all details and parties to such transaction and whether or
not, as a result thereof, there was any change in the persons having Controlling Interests in
Mortgagor.

) No later than ten (10) days following Mortgagee’s request therefor, copies
of all Leases, Contracts and other agreements relating to or affecting Mortgagor or the Premises,
certified as true and complete by an Approved Signatory.

(g)  No later than ten (10) days following Mortgagee’s request therefor, a
certificate of Mortgagor in form satisfactory to Mortgagee stating the amount of the then unpaid
principal balance of the Note, the amount of any unpaid interest accrued thereon, the interest rate
then being eaimes-on the outstanding principal balance of the Note, the date to which the last
installment of ‘nier=st or principal and interest has been paid, whether or not, to the best of
Mortgagor’s knowledge; any Event of Default then exists or any event has occurred which, with
the giving of notice or psssage of time or both, would constitute an Event of Default and that no
offsets, counterclaims or delerses exist with respect to Mortgagor’s obligations thereunder.

(n)  No later than five (5) days after Mortgagor’s receipt thereof, true and
complete copies of (1) all notices of deiault given to Mortgagor by any tenant under a Lease or by
any party to a Contract or other agroeinent with respect to or affecting Mortgagor or the
Premises, (i) all notices issued by any gsvernmental or quasi governmental authority or
corporation having jurisdiction over Mortgwgor or the Premises of any violation of law at the
Premises and (iii) all notices, correspondence, lcgal papers or other documents relating to any
suits, proceedings or other actions threatened, being commenced or pending against Mortgagor
or the Premises before any court of law, administrat:-ve agency, arbitration panel or other
adjudicating body.

2.18 Mortgagee’s Due Diligence.

(a) Mortgagee shall have the right, but not the obligation, until all
Indebtedness secured hereby has been paid in full and all other oblizatiens of Mortgagor to
Mortgagee under the Loan Documents have been fully performed, to conduct sich on-going due
diligence with respect to Mortgagor, the Premises and the business of Morigagor with respect
thereto as Mortgagee may in its sole and absolute discretion determine is necessary or advisable
to fully and properly monitor and ascertain the ability of Mortgagor to pay such Itdebtedness
and perform such other obligations, the condition of the Premises and Mortgagor’s compliance
with the terms and conditions of the Loan Documents.

(b)  Without limiting the foregoing, Mortgagee and its officers, employees,
representatives, consultants, accountants, advisers, contractors and other agents shall have the
right, but not the obligation, at any time and from time to time, whether or not an Event of
Default shall then exist, on reasonable advance notice during ordinary business hours (i) to enter
upon the Premises and all portions thereof in order to conduct any and all inspections, tests,
appraisals and other investigations, including, without limitation, physical inspections and
environmental audits and tests, as Mortgagee may in its sole and absolute discretion deem
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necessary or advisable, (ii) inspect, copy (at Mortgagor’s expense) and audit all Mortgagor’s
files, accounts, books and records, including, without limitation, the documents and materials
described in the Section of this Mortgage entitled “Records and Accounts,” at the Premises or
Mortgagor’s principal office, provided, however, that if no default exists under the Loan
Documents, Mortgagee shall not require any of the items described in this subsection (ii) more
than twice in any calendar year, and (111} conduct discussions with the property manager for the
Premises and its employees, tenants under Leases, beneficiaries under other deeds of trust,
mortgagees under other mortgages, parties under Contracts and other agreements pertaining to or
affecting Mortgagor, the Premises or the business of Mortgagor conducted with respect thereto
and/or any governmental or quasi governmental authorities and corporations having jurisdiction
over Mortgagor or the Premises or any part thercof or interest therein.

0 Mortgagor shall cooperate with and assist Mortgagee in its efforts to
acquire such iuformation with respect to Mortgagor, the Premises and/or the business of
Mortgagor conducie¢ thereon as Mortgagee may require and shall promptly answer such
inquiries with respect fiereto as Mortgagee may at any time or from time to time make to
Mortgagor.

(d)  All cosis and expenses, including, without limitation, attomeys’ fees,
incurred or expended by Mortgagee in conducting due diligence with respect to Mortgagor, the
Premises and/or the business of Mortzagor with respect thereto following, or in contemplation
of, the occurrence of an Event of Defarit, including, without limitation, physical inspections,
appraisals and environmental audits and tests; shall be deemed to be incurred and/or expended in
connection with the collection of the Indehtedness and Mortgagee shall be reimbursed by
Mortgagor therefor as provided in the Sectioni-of this Mortgage entitled “Reimbursement of
Expenses.”

2.19 Mortgagee’s Rights of Cure. In the cvent of any default in the observance,
performance, fulfillment or discharge of any of Mortgagor's oriigations, covenants conditions,
warranties, representations or agreements herein, Mortgagee sniall have the right, but not the
obligation, to cure such default. Any sums advanced by Mortgagee *0.nay the cost of curing any
such default shall be due and payable by Mortgagor to Mortgagee o1 demand and shall eamn
interest from and after the date the same are paid by Mortgagee, whethai ar not demand for
repayment is then made, at the interest rate applicable under the Note from-and after maturity.
All sums so advanced and all interest thereon shall be a lien on and securiiv interest in the
Premises and shall be secured by this Mortgage in addition to all other obligations of Mortgagor
to Mortgagee secured hereby. If, at the time Mortgagee elects to cure such defauli; Mortgagee
shall hold any insurance or condemnation proceeds, Property Tax or insurance escrows or other
sums pursuant to this Mortgage or any other Loan Document, Mortgagee may, at its option and
without notice to Mortgagor, apply such funds, in such order as it deems appropriate, to the
payment of all costs of such cure, notwithstanding anything to the contrary elsewhere contained
in the Loan Documents, in lieu of advancing its own funds for such purpose. If Mortgagee has
advanced its own funds to cure such default, Mortgagee shall have the right, at any time that any
such advances remain unpaid, without notice to Mortgagor, to apply any proceeds, escrows or
other sums then held by Mortgagee pursuant to this Mortgage or any other Loan Document,
notwithstanding anything to the contrary elsewhere contained in the Loan Documents, to the
payment of such advances and all outstanding and unpaid interest, if any, thereon. Upon demand
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by Mortgagee, Mortgagor shall immediately replenish the amount of any proceeds, escrows or
other sums so applied by Mortgagee so that Mortgagee shall thereafter hold the same amount of
proceeds, escrows and other sums which Mortgagee would have held but for the exercise of the
rights granted Mortgagee in this Section.

2.20  Further Advances. Until this Mortgage is released of record, Mortgagee may, but
shall not be obligated to, make such additional advances and readvances to the Morigagor from
time to time and said advances and readvances shall become part of the Indebtedness secured
hereby to the fullest extent permitted by law.

221 Reimbursement of Expenses. Any and all reasonable costs and expenses incurred
or expended by Mortgagee, including, without limitation, attorneys’ fees, whether in connection
with any action or proceeding or not, to sustain the lien of this Mortgage or its priority, or to
protect or enreice any of its rights and remedies hereunder, or to recover any Indebtedness
hereby secured, ur €or any title examination or title insurance policy relating to the title to the
Premises, or in connzction with any bankruptcy proceeding involving Mortgagor, the Premises,
Mortgagee’s interest theréin or any indemnitor or guarantor, shall be due and payable by
Mortgagor to Mortgagee on dzmand and shall earn interest from and after the date the same are
paid by Mortgagee, whether or nat demand for repayment is then made, at the interest rate
applicable under the Note from and after maturity. All sums so advanced and all interest thereon
shall be a lien on and security inter=si in the Premises and shall be secured by this Mortgage in
addition to all other obligations of Mortgzwor to Mortgagee secured hereby.

222 ERISA.
()  Mortgagor covenants and weirants:

(1) That it will not use the assets of an employee benefit plan as
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974,
as now or hereafter amended, in the exercise 0f any of its obligations or rights
specified herein or in the note or in any other insturient which may be held by
the Mortgagee as additional security for the Note or in any of the Loan
Documents or in the performance of any transaction ceatemnlated hereunder or
under the Note or under any of the other Loan Documents and

(11)  That the Premises do not, and without the wiitien consent of
Mortgagee will not, constitute an asset of such an employee benefit plan; and

(it1)  That it will not sell, convey or transfer the Premises to a person or
entity which could not satisfy the undertakings set forth in Subsections 2.22(a) (1)
and (2) above, regardless of whether any of the above described conditions arises
by operation of law or otherwise.

(b)  If Mortgagor fails to comply with the provisions of Subsection 2.22(a)
above, Mortgagee shall be entitled at its election,

(1) To accelerate the maturity of the Indebtedness and all other
amounts secured hereby and/or
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(1)  To seek any other remedies it may have at law or in equity.

(¢)  Notwithstanding any other provision of this Mortgage, in the event that
Mortgagor shall at any time sell, convey or transfer or attempt to sell, convey or transfer the
Premises in violation of the provisions of this Mortgage, then Mortgagee shall, in addition to all
rights and remedies it may have at law or in equity or under this Mortgage, be entitled to a
decree or order restraining and enjoining such sale, conveyance or transfer and Mortgagor shall
not plead in defense thereof that there would be an adequate remedy at law, it being hereby
expressly acknowledged and agreed that damages at law would be an inadequate remedy for
breach or threatened breach of the provisions of Subsection 2.22(a)(iii) above.

(d) The term “Mortgagor” as used in this Article shall include such
Mortgagor, s successors or assigns, and any person or entity to whom the Premises are sold,
conveyed or trensierred whether by operation of law or otherwise.

223 Certain QFAC Warrants and Covenants. To Mortgagor’s knowledge, after having
made reasonable inquiry, none of Mortgagor, its general and limited partners, each indemnitor or
guarantor under the Loan Documents, the property manager of the Premises or each commercial
tenant at the Premises is (or -will he) a person with whom Mortgagee is restricted from doing
business under regulations of th¢ Otfice of Foreign Asset Control (“OFAC”) of the Department
of the Treasury of the United Stat¢s of America (including, those Persons named on QFAC’s
Specially Designated and Blocked Petscos list) or under any statute, executive order (including,
the September 24, 2001 Executive Order Blecking Property and Prohibiting Transactions With
Persons Who Commit, Threaten to Commit, or Support Terrorism), or other governmental action
and is not and shall not engage in any dealing: v transactions or otherwise be associated with
such persons. In addition, Mortgagor hereby agrecs in provide Mortgagee with any additional
information that the Mortgagee deems necessary fromi timvie to time in order to ensure compliance
with all applicable laws concerning money laundering aud sirsilar activities.

224 Single Purpose Entity. Mortgagor shall remaiit an entity which (a) exists solely
for the purpose of owning and operating the Premises, (b) concucts business only in its own
name, (c) does not engage in any business other than the ownership, management and operation
of the Premises, (d) does not hold, directly or indirectly, any ownership. interest (legal or
equitable) in any entity or any real or personal property other than the interestwhich it owns in
the Premises, (¢) does not have any assets other than those related to its interest in the Premises
and does not have any debt other than as permitted by this Mortgage and does r.ot ouarantee or
otherwise obligate itself with respect to the debts of any other person or entity, (f)-tias its own
separate books, records, accounts, financial statements and tax returns (with no commingling of
funds or assets), (g) holds itself out as being an entity separate and apart from any other entity,
and (h) observes limited liability company formalities independent of any other entity.

2.25 JPMorgan Reserve.

{(a) Mortgagor shall cause the tenant under the JPMorgan Lease to pay directly to
Mortgagee all lease termination payments (both for partial and full lease terminations) payable
pursuant to the JPMorgan Lease (“Lease Termination Payments”) and Mortgagor shall
immediately remit to Mortgagee any Lease Termination Payments received by Mortgagor. All
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Lease Termination Payments received by Mortgagee (and interest thereon) shall be referred to
herein as the “JPMorgan Reserve” and shall be placed in an interest bearing account in the name
and under the dominion and control of Mortgagee, with all interest thereon to be for the benefit
of Mortgagor (with interest to be payable at Mortgagee’s standard overnight reinvestment rate or
subject to such other arrangements as are otherwise agreed to by Mortgagor and Mortgagee),
subject to Mortgagee’s rights hereunder, and added to and treated as part of the JPMorgan
Reserve. Mortgagee or a designated representative of Mortgagee shall have the sole right to
make withdrawals from such account. Mortgagee shall not be responsible for any losses
resulting from the investment of the JPMorgan Reserve or for obtaining any specific level or
percentage of interest earnings on such investment. It is the express intent of the parties hereto
that Mortgagor shall have no ownership interest in the JPMorgan Reserve and the JPMorgan
Reserve snali not be deemed to be an asset of Mortgagor, provided however that, to the extent
such express Ziient of the parties is not given effect, Mortgagor hereby assigns, pledges, and
grants to Mortgrge= a security interest in the JPMorgan Reserve as additional security for all of
Mortgagor’s obligetions under the Loan Documents.

(b)  Ifany uncured default of Event of Default exists under this Mortgage or the other
Loan Documents, then, upon 2ny-such defanlt or Event of Default, Mortgagor shall immediately
lose all of its rights to receive dishursements from the JPMorgan Reserve unless and until (i) all
amounts payable pursuant to the {.nan Documents have been paid in full and the lien of this
Mortgage has been released by Morigagee, or {ii) the Mortgagor thereafter fully cures the default
or Event of Default and the cure is accepted by Mortgagee (notwithstanding that applicable cure
periods have expired). Upon any Event or D<iault Mortgagee may in its sole and absolute
discretion, use the JPMorgan Reserve (or any geriion thereof) for any purpose, including, but not
limited to, (1) repayment of any amounts owed pursuant to the Loan Documents , including, but
not limited to, principal prepayments and the prepayzneat premium applicable to such full or
partial prepayments (as applicable); provided, however, that such application of funds shall not
cure or be deemed to cure any default or Event of Defanlt; (i7} teimbursement of Mortgagee for
all losses and expenses (including, without limitation, reasonablz legal fees) suffered or incurred
by Mortgagee as a result of such default or Event of Default; or \i1i)- payment of any amount
expended in exercising (and exercise) all rights and remedies availabic to Mortgagee at law or in
equity or under this Agreement or under any of the other Loan Documents. In addition to the
foregoing, Mortgagee shall have all rights and remedies set forth in any of tae T.oan Documents
or otherwise as permitted by applicable law pertaining to the JPMorgan Rescive., Without
limiting the foregoing, Mortgagee is expressly authorized to hold the JPMorgan Reserve and not
apply the same to the debt or to any other secured obligation, to apply all or any puition of the
JPMorgan Reserve against the debt or the other secured obligations in any order that Mortgagee
determines, to apply all or any portion of the JPMorgan Reserve otherwise as provided herein, or
to dispose of any or all of the same in accordance with applicable law.

(c) Itis anticipated that a $5,466,006 Lease Termination Payment installment shall be
received in June, 2008 and that a $24,143,242 Lease Termination Payment installment shall be
received in June, 2010. Upon the receipt by Lender of the final installment of the Lease
Termination Payment, the JPMorgan Reserve shall be segregated into two portions: “Reserve A”
shall be in the amount of $50 per square foot of space demised under the JPMorgan Lease which
is the subject of a Lease Termination Payment (anticipated to be $18,640,000 upon full payment
of the Lease Termination Payment) and “Reserve B” shall be in the amount in excess of $50 per
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square of space demised under the JPMorgan Lease which is the subject of a Lease Termination
Payment (anticipated to be $10,969,248 upon the full payment of the Lease Termination
Payment). Each installment of the Lease Termination Payment shall be allocated as follows:
The amount of $50 per square foot of the space demised under the JPMorgan Lease which is the
subject of a Lease Termination Payment shall be allocated to Reserve A and the amount in
excess of $50 per square of space demised under the JPMorgan Lease which is the subject of a
Lease Termination Payment shall be allocated to Reserve B. For the purposes hereof, (x) a
“Replacement Lease” shall mean a Lease approved by Mortgagee or otherwise entered into in
accordance with the terms of the Loan Documents demising all or part of the space previously
demised pursuant to the JPMorgan Lease, and (y) the “Re-Tenanting Requirements” shall mean,
with respect to each Lease , each of the following: (1) delivery to Mortgagee of a fully executed
Lease satisfactory to Mortgagee, (ii) no default or event of default shall exist under the Lease,
(ii1) Mortgagor shall have completed all tenant finish and other construction required pursuant to
the Lease and ib< tenant under such Lease shall have accepted and occupied its space; (iv) the
tenant under the Leas2 shall have commenced paying rent and other amounts due pursuant to the
terms of the Lease (exczpt to the extent abated pursuant to the terms of the Lease), and (v) the
tenant under the Lease-cliall have delivered to Mortgagee a tenant estoppel certificate satisfactory
to Mortgagee.

(d) Provided no default or Event of Default exists, funds remaining on deposit in Reserve
A shall be released to Mortgagor fron)time to time in the amount of $50 per square foot
demised pursuant to a Replacement Lease upon the satisfaction of the Re-Tenanting
Requirements with respect to such Replacemzni Lease, regardless of the actual costs of re-
tenanting such space. In addition to the foregoing, and notwithstanding anything to the contrary
set forth in this Mortgage, provided no default oi ‘Event of Default exists, all funds remaining on
deposit in Reserve A shall be released to Mortgagor upan the satisfaction of the following
conditions: (i) following the satisfaction of the Re-Tenin!ing Requirements with respect to
Replacement Leases demising all of the space previously deniised pursuant to the JPMorgan
Lease, not less than 88% of the rentable square feet of the Imprevements are in possession by
tenants under Leases which are free from defaults or events of defurlt, (i1) the debt service
coverage ratio (as determined in accordance with Rider 4 attached h<-cie, with such calculation
to be made without reducing the outstanding principal balance of the Note by the current
balance of Reserve A) is not less than 2.00:1, (iii) the outstanding principal ba'ance of the
indebtedness secured hereby divided by the appraised value of the Premises shzi! be equal to or
less than 50% as determined by a MAI appraisal secured by Mortgagee at Morigzger’s cost and
expense, and (iv) Mortgagor has provided satisfactory evidence to Mortgagee that ns Lease
demising 20% or more of the rentable square feet of the Premises expires or is terminable prior
to the date which is one year following the maturity date of the Note.

(e) Provided no default or Event of Default exists, funds remaining on deposit in Reserve
B shall be released to Mortgagor from time to time to pay the following costs, to the extent
approved by Mortgagee, upon satisfaction of the applicable conditions set forth below and upon
receipt by Mortgagee of satisfactory supporting documentation establishing the costs for which
payment or reimbursement is sought : (i} costs of capital improvements to the Improvements
approved by Mortgagee and not otherwise reimbursed or reimbursable by tenants under Leases,
(11) costs of re-tenanting the space previously demised pursuant to the JPMorgan Lease incurred
in connection with a Replacement Lease, which are in excess of the amounts received by
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Mortgagor from Reserve A with respect to the applicable Replacement Lease, upon the
satisfaction of the Re-Tenanting Requirements with respect to such Replacement Lease; (iii)
costs of re-tenanting the space in the Improvements (other than the space previously demised
pursuant to the JPMorgan Lease) pursuant to a Lease approved by Mortgagee or otherwise
entered into in accordance with the terms of the Loan Documents upon the satisfaction of the Re-
Tenanting Requirements with respect to such Lease. With respect to each requested
disbursement of Reserve B, at least fifteen (15) business days prior to the requested date of any
such disbursement, Mortgagor shall provide Mortgagee with a written request for payment
executed by Mortgagor together with copies of invoices, lien waivers, applications for payments,
canceled checks, or other evidence of payment of amounts for which disbursement is requested.

2.26- Additional Borrowing. Mortgagor may apply to Mortgagee for additional
advances securcd by the Property to reimburse Mortgagor for one-half (50%) of the following
costs actually incuried by Mortgagor (“Eligible Costs™):

(x) in the event the-JPMorgan Reserve is insufficient to pay the costs of re-tenanting the
space previously demised pursuant to the JPMorgan Lease, the amount of third party costs
actually incurred by Mortgager in connection with Replacement Leases for which the Re-
Tenanting Requirements have been satisfied which are in excess of the JPMorgan Reserve
(including for purposes hereof both R<serve A and Reserve B),

(y) the amount of third party costs actually incurred by Mortgagor in connection with
Leases approved by Mortgagee or otherwise entered into in accordance with the terms of the
Loan Documents, for which the Re-Tenanting Reuuirements have been satisfied, demising space
in the Improvements other than that previously demised pursuant to the JPMorgan Lease; and

(z) the amount of third party costs actually incurred by Mortgagor for capital
improvements to the Improvements approved by Mortgagee and.iiot otherwise reimbursed or
reimbursable by tenants under Leases,

Mortgagee’s obligation to make any additional advances for Eligible Coats shall be subject to the
following conditions: (i) no Event of Default shall have occurred, (i1) Mortgagor may not make
such application more than two times per during any calendar year and no additional advance
shall be made following the date which is six months prior to the maturity date of the Note, (iii)
each such additional advance shall be for no less than $1 million, (iv) when combined with the
initial advance and any previous subsequent advances (collectively the “Previous Advances™),
the aggregate debt service coverage ratio (as determined i accordance with Rider 4 attached
hereto, with such calculation to be made without reducing the outstanding principal balance of
the Note by the current balance of Reserve A) of the Previous Advances and the then current
advance shall be no less than 2.00:1.; (v) the aggregate loan to value ratio (as determined by an
updated appraisal satisfactory to Mortgagee) of the Previous Advances and the then current
advance shall be no more than 50%, (vi) the loan term and amortization schedule for such
advance shall have the same maturity date as the Note, (vii) the terms and pricing of such
additional advance shall be at Mortgagee’s then current market rates and terms with payments
based on a fixed rate loan structure, (viil) Mortgagor shall otherwise comply with all of
Mortgagee’s customary lending requirements, and (ix) Mortgagor shall pay all of Mortgagee’s
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costs in underwriting and documenting such advance (including reasonable attorney’s fees and
an underwriting fee of no less than $7,500 per advance).

2.27 Parking Agreement. Without first obtaining the written consent of Mortgagee,
Mortgagor shall not amend, modify or terminate the Parking Agreement entered into by
Mortgagor and TR 183 W. Monroe Garage LLC, a Delaware limited liability company, on or
about the date hereof and shall perform in a timely manner all of its covenants and obligations
thereunder.

2.28 Maintenance and Repair. Within eighteen (18) months following the date hereof,
Mortgagor shall provide evidence reasonably satisfactory to Mortgagee of the completion in a
good and verkmanlike manner of all recommended repairs set forth in Section K. of the 120
South LaSaile-Street Building 2006 Critical Examination Program Report, Terra Cotta and
Limestone Facades, Final Report dated July 17, 2006, WJE No. 2004.1244, prepared by Wiss,
Janney, Elstner Assoclates, Inc.

3. EVENTS OF DEFAU)L.T AND REMEDIES.

3.01 Events of Defauli, Each of the following events shall constitute an “Event of
Default” hereunder:

(a)  the failure of Mortgagor-to pay any installment of principal and/or interest
due and payable under the Note or any other sum due and payable by Mortgagor to Mortgagee or
to any other person under any of the Loan Dosuments, including, without limitation, escrow
deposits provided for herein, within ten (10) days f5!lowing the date when the same shall be due
and payable thereunder; or

(b)  the waste, removal, demolition or alieraion of the Premises or any part
thereof without the prior written consent in each instance of Morigagee; or

(c) the failure of Mortgagor to keep in force any irsurance policy required
hereunder or within ten (10) days of notice from Mortgagee, to deliver'such policy or evidence
of its renewal to Mortgagee; or

(d)  the failure of Mortgagor to deliver any notice, report,) assignment,
certificate, instrument or other document (including a substitute guaranty, indemnify or other
recourse agreement) which Mortgagor 1s required to deliver to Mortgagee within ten (10) days
(or such longer period as is provided for in the specific paragraph or section) following written
demand by Mortgagee therefor; or

(e) the taking of any action by Mortgagor contrary to the provisions of the
Section of this Mortgage entitled “Restrictions on Alienation and Further Encumbrances” above
or the taking of any action by another person which Mortgagor is not to permit, allow or suffer to
occur thereunder; or

(H the failure of any warranty or representation made in this Mortgage or in
any other Loan Document or in any notice, report, assignment, certificate or other document

36



0625710110 Page: 40 of 65

UNOFFICIAL COPY

given by Mortgagor or any Approved Signatory to Mortgagee on the date hereof or at any time
hereafter to be true and correct in any material respect as of the date made; or

(g) the failure of Mortgagor to perform and observe any covenant, obligation,
agreement or undertaking under the Note or this Mortgage not otherwise referred to above (1)
within thirty (30) days following written notice thereof from Mortgagee or (2) if such failure
cannot with due diligence be cured within thirty (30) days, such longer period, not to exceed
sixty (60} days in all from and after the giving of such written notice, as may be necessary to
cure the same with due diligence, provided Mortgagor commences within such thirty (30) days
and proceeds diligently to cure the same; or

(h)  the failure of Mortgagor or any guarantor or indemnitor to perform and
observe any-covenant, obligation, agreement or undertaking under any Loan Document other
than the Note 204 this Mortgage following such notice and/or grace period, if any, as may be
provided therein fo: curing such failure; or

(1) Y Mortgagor or any other Party in Interest becomes insolvent, makes a
transfer in fraud of, or an assignment for the benefit of, creditors, or admits in writing its
inability, or is unable, to pay ccbts as they become due; or (ii} a receiver, custodian, liquidator or
trustee is appointed for all or stibstantially all of the assets of any Party in Interest or for the
Premises in any proceeding brought v any Party in Interest, or any such receiver or trustee is
appointed in any proceeding brought 2gzuinst any Party in Interest or the Premises and such
appointment is not promptly contested or'is rot dismissed or discharged within ninety (90) days
after such appointment or (1i1) any Party in_Interest files a petition under the United States
Bankruptcy Code, as amended, or under any zizoilar Federal or state law or statute; or (iv) a
petition against any Party in Interest is filed comzencing an involuntary case under any present
or future Federal or state bankruptcy or similar lav 4and such petition is not dismissed or
discharged within ninety (90) days after the filiug thereof; or (v) any composition,
rearrangement, liquidation, extension, reorganization or other relief of debtors now or hereafter
existing is requested by any Party in Interest; or

() if the Premises shall be taken, attached or sequestered on execution or
other process of law in any action against Mortgagor; or

(k) if any claim of priority (except a claim based aron a Permitted
Encumbrance) to this Mortgage or any other document or instrument securing the obligations
secured hereby by title, lien or otherwise shall be upheld by any court of competert jurisdiction
or shall be consented to by Mortgagor; or

] if Mortgagor fails to cure any default under any Major Lease within the
shorter of thirty (30) days following the giving of notice of default by the lessee thereunder or
the applicable grace period set forth therein or fails to cure any default under any non-Major
Lease within ten (10) business days following written demand by Mortgagee.

3.02 Right to Accelerate. Upon the occurrence of an Event of Default, the entire
unpaid balance of the principal of the Note, all accrued and unpaid interest thereon and all other
sums of any kind whatsoever secured by this Mortgage and/or any other Loan Documents shall,
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at the option of Mortgagee, become immediately due and payable in its entirety without notice,
presentment, protest or demand (each and all of which are hereby waived).

3.03 Appointment of Receiver or Mortgagee in Possession. Mortgagee shall, as a
matter of right, without notice and without giving bond to Mortgagor or anyone claiming by,
under or through it, and without regard to the solvency or insolvency of Mortgagor or the then
value of the Premises, be entitled to have a receiver appointed pursuant to Section 5/15-1702 of
the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-1501, et seq. (the “Act”) for all or any
part of the Premises and the rents, issues and profits thereof, with such power as the court
making such appointment shall confer, and Mortgagor hereby consents to the appointment of
such receiver and shall not oppose any such appointment. Any such receiver may, to the extent
permitted under applicable law, without notice, enter upon and take possession of the Premises
or any partihereof by force, summary proceedings, ejectment or otherwise, and may remove
Mortgagor or otlicr persons and any and all property therefrom, and may hold, operate and
manage the same ani receive all eamings, income, rents, issues and proceeds accruing with
respect thereto or any part thereof, whether during the pendency of any foreclosure or until any
right of redemption shall cxpire or otherwise.

3.04 Right of Entry.” Mertgagee may enter upon the Premises, and exclude Mortgagor
and its agents and servants wholiy therefrom, without liability for trespass, damages or
otherwise, and take possession of all-sooks, records and accounts relating thereto and all other
items constituting the Premises, and Morigagor agrees to surrender possession of the Premises
including such books, records and accounts to Mortgagee on demand after the happening of any
Event of Default; and having and holding the s»me may use, operate, manage, preserve, control
and otherwise deal therewith and conduct the %usiness thereof, either personally or by its
superintendents, managers, agents, servants, attorocys or receivers, without interference from
Mortgagor; and upon each such entry and from time 4o time thereafter may, at the expense of
Mortgagor and the Premises, without interference by Mortzagor and as Mortgagee may deem
advisable, (i) insure or reinsure the Premises, (i) make all necessary or proper repairs, renewals,
replacements, alterations, additions, betterments and improvem=n's thereto and thereon and (ii1)
in every such case in connection with the foregoing have the ngi*t-to exercise all rights and
powers of Mortgagor with respect to the Premises, either in Mortgagor’t name or otherwise. For
the purpose of carrying out the provisions of this Section 3.04, Mortgagor 'ereby constitutes and
appoints Mortgagee the true and lawful attorney-in-fact of Mortgagor, which appointment is
irrevocable and shall be deemed to be coupled with an interest, in Mortgagor’s zi2me and stead,
to do and perform, from time to time, any and all actions necessary and incideatal to such
purpose and does by these presents ratify and confirm any and all actions of said attorney-in-fact
in and with respect to the Premises.

3.05 UCC. Upon the occurrence of any Event of Default hereunder, Mortgagee shall
have the right to take all actions permitted under the Uniform Commercial Code.

3.06 All Legal and Equitable Remedies. Mortgagee shall have the right from time to
time to enforce any legal or equitable remedy against Mortgagor including specific performance
of any of the provisions contained in any of the Loan Documents and to sue for any sums
whether interest, damages for failure to pay principal or any installment thereof, taxes,
installments of principal, or any other sums required to be paid under the terms of this Mortgage,
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as the same become due, without regard to whether or not the principal sum secured or any other
sums secured by the Note and Mortgage shall be due and without prejudice to the nght of
Mortgagee thereafter to enforce any appropriate remedy against Mortgagor including an action
of foreclosure, or any other action, for a default or defaults by Mortgagor existing at the time
such earlier action was commenced.

3.07 Foreclosure and Sale. Mortgagee may proceed to protect and enforce the rights of
Mortgagee hereunder (i) by any action at law, suit in equity or other appropriate proceedings,
whether for the specific performance of any agreement contained herein, or for an injunction
against the violation of any of the terms hereof, or in aid of the exercise of any power granted
hereby or by law, or (ii) by the foreclosure of this Mortgage. In any suit to foreclose the lien
hereof, there shall be allowed and included as additional indebtedness hereby secured in the
decree of szie -all expenditures and expenses authorized by the Act and all other expenditures
and expenses which may be paid or incurred by or on behalf of mortgagee for attorney’s fees,
appraiser’s fees,” Gutlays for documentary and expert evidence, stenographer’s charges,
publication costs, and cssts, which may be estimated as to items to be expended after entry of the
decree, of procuring all’such abstracts of title, title searches and examinations, title insurance
policies, and similar data and aszurances with respect to title as Mortgagee may deem necessary
either to prosecute such suit of to cvidence to bidders at sales which may be had pursuant to such
decree the true conditions of the title to or the value of the Premises. All expenditures and
expenses of the nature mentioned 1»-fhis Section and such other expenses and fees as may be
incurred in the protection of the Premise: and rents and income therefrom and the maintenance
of the lien of this Mortgage, including the fzes of any attomey employed by Mortgagee in any
litigation or proceedings affecting this Mortgage; the Note or the Premises, including bankruptcy
proceedings, or in preparation of the commenceinisat or defense of any proceedings or threatened
suit or proceeding, or otherwise in dealing specitically therewith, shall be so much additional
indebtedness hereby secured and shall be immediatcly due and payable by Mortgagor, with
interest thereon at the Default Interest Rate until paid. If.-{ollowing any sale pursuant to this
Section, any indebtedness secured hereby, whether or not thex due and payable, shall remain
unpaid or unsatisfied in any respect, the Loan Documents and 21l obligations of Mortgagor
thereunder shall continue in full force and effect, subject to the previsions of the Section of this
Mortgage entitled “Limited Right of Recourse,” until such unpaid anq unsatisfied Indebtedness
is fully paid and satisfied as therein provided.

3.08 Taking Possession, Collecting Rents, Etc. Upon demand oy Mortgagee,
Mortgagor shall surrender to Mortgagee and Mortgagee may enter and take pussession of the
Premises or any part thereof personally, by its agent or attorneys, or be placed 11 possession
pursuant to court order as Mortgagee in possession or recetver as provided in Sections 5/15-1701
and 5/15-1702 of the Act, and Mortgagee, in its discretion, personally, by its agents or attorneys,
or pursuant to court order as Mortgagee in possession or receiver as provided in Section s15/15-
1701 and 5/15-1702 of the Act may enter upon and take and maintain possession of all or any
part of the Premises, together with all documents, books, records, papers, and accounts of
Mortgagor relating thereto, and may exclude Mortgagor and any agents and servants thereof
wholly therefrom and may, on behalf of Mortgagor, or in its own name as Mortgagee and under
the powers herein granted, hold, operate, manage and control all or any part of the Premises and
conduct the business, if any, thereof, either personally or by its agents, with full power to use
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such measures, legal or equitable, as in its discretion may be deemed proper or necessary to
enforce the payment or security of the rents, issues, deposits, profits, and avails of the Premises.

3.09 Compliance with the Act; Benefits of the Act.

(a)  Inthe event that any provision in this Mortgage shall be inconsistent with
any provision of the Act, the provisions of the Act shall take precedence over the provisions of
this Mortgage, but shall not invalidate or render unenforceable any other provision of this
Mortgage that can be construed in a manner consistent with the Act. Mortgagor and Mortgagee
shall have the benefit of all of the provisions of the Act, including all amendments thereto which
may become effective from time to time after the date hereof. If any provision of the Act which
is specificutly referred to herein is repealed, Mortgagee shall have the benefit of such provision
as most receutiy existing prior to such repeal, as though the same were incorporated herein by
express reference

(b) ~ _Aif.any provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon default of Mortgagor which are more limited than the rights that would otherwise
be vested in Mortgagee und=r the Act in the absence of said provision, Mortgagee shall be vested
with the rights granted in the A<t to the full extent permitted by law.

(¢)  Without limuting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursable urd<r Sections 15-1510 and 15-1512 of the Act, whether
incurred before or after any decree or judgment of foreclosure, and whether enumerated in this
Mortgage, shall be added to the indebtednets secured by this Mortgage or by the judgment of
foreclosure.

3.10 Protective Advances. All advances; expenses, disbursements and other
expenditures made by Mortgagee before and during a forzclosure, and before and after judgment
of foreclosure, and at any time prior to sale, and, where applicable, after sale, and during the
pendency of any related proceedings in addition to those othe:v/ise authorized by the Mortgage
or by the Act (collectively “Protective Advances”), shall have thz benefit of all applicable
provisions of the Act and shall be added to the indebtedness secured by this Mortgage or by the
judgment of foreclosure.

3.11  Waiver of Statutory Rights. Mortgagor acknowledges that the Pzoperty does not
constitute agricultural real estate, as said term is defined in Section 5/15-12G2 of the Act or
residential real estate as defined in Section 5/15-1219 of the Act. Pursuant to Section 5/15-
1601(b) of the Act, Mortgagor hereby waives any and all right to redemption. Additionally, to
the fullest extent permitted by law, Mortgagor waives its rights to reinstatement and to the
benefits of all present and future valuation, appraisement, homestead, exemption, stay,
redemption and moratorium laws under any state or federal law.

3.12  Rights Distinct and Cumulative. The rights of Mortgagee arising under the
clauses and covenants contained in this Mortgage shall be separate, distinct and cumulative and
none of them shall be in exclusion of the others; and that no act of Mortgagee shall be construed
as an clection to proceed under any one provision herein to the exclusion of any other provision,
anything herein or otherwise to the contrary notwithstanding.
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3.13 Limited Right of Recourse. Notwithstanding anything contained herein or in the
other Loan Documents, in any action or proceeding brought on the Note, this Mortgage or the
other Loan Documents, no personal liability shall be claimed or asserted against Mortgagor or
against any of its general partners, limited partners, shareholders or officers; provided, however,
that nothing in the provisions of this Section shall be deemed to limit or impair the enforcement
against the Premises or any other property which may from time to time be given as security for
the performance of Mortgagor’s obligations hereunder or under the other Loan Documents of the
rights, remedies and recourse of Mortgagee under any of such provisions of the Loan Documents
with respect to the Premises or such other property, nor the enforcement of or liability of
Mortgagor or any other party under any guaranty, indemnity, certification, undertaking or other
Loan Document unless and except as recourse against Mortgagor and any other party is limited
therein by the express provisions thereof or by reference hereto; and provided further that
nothing contaizied herein shall limit or impair in any manner the rights, remedies or recourse of
Mortgagee agairstMortgagor in respect of, and Mortgagor shall be personally liable for, any
damage, loss, clairi, 2xpense or liability (including, without limitation, attorneys’ fees) arising
from, under or out of ary of the following:

(a)  the cOmmission of fraud or any material misrepresentation (including a
materially incorrect certification)-made by Mortgagor or its affiliates in connection with the
application for or closing of the lean evidenced by the Note;

(b)  misappropriation-or misapplication of funds associated with the Premises
by Mortgagor or its affiliates, or failure to arply funds in accordance with the provisions of the
Loan Documents, including, but not limited to, £3) lease security deposits and prepaid rents, (ii)
casualty insurance proceeds and condemnation awards, (i) judgments, settlements or
bankruptcy claims for unpaid rent or lease termination and (iv) gross revenues from the
Premises or any part thereof or interest therein not app'ied to payment of the expenses of the
Premises, Property Taxes, debt service and other expenditurss required by the Loan Documents,
which for this purpose shall be allocable to such revenues on au accrual basis (but without any
obligation to reinvest in the Premises funds distributed to Mortgagor or its partners, members or

shareholders in compliance with the terms of the Loan Documents);

(c)  loss in connection with the Premises not reimbursed by insurance resulting
from (i) failure to have in effect insurance policies required by Mortgagee rurzuant to the Loan
Documents, (ii) the deductible provisions of any required policy or (ii1) the suceessful assertion
of any defense or offset by an insurer under any required policy to the extent cauzed by any
willful act or omission of Mortgagor or its affiliates other than a failure of the policy by its terms
to cover the loss;

(d) intentional physical waste in connection with the Premises;

(¢)  removal from the Premises without equivalent replacement of any
Equipment owned or leased by Mortgagor or its affiliates in violation of the Loan Documents;

(H forfeiture of the Premises or any part thereof or interest therein under any
applicable law; and
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(g) payment by Mortgagee of any recording, transfer, gains or any other
transaction specific taxes, fees or charges assessed in connection with foreclosing the loan,
bankruptcy proceedings affecting the Indebtedness secured hereby or the delivery of a deed in
lieu of foreclosure or equivalent, and the attorneys’ fees of Mortgagee incurred in connection
with the enforcement of any and all of the rights, remedies and/or recourse of Mortgagee under
the Loan Documents, including, but not limited to, foreclosure, bankruptcy or deed in lieu of
foreclosure or equivalent.

3.14 Reservation of Rights. No failure by Mortgagee to insist upon the strict
performance by Mortgagor of any of the terms and provisions hereof shall be deemed to be a
waiver of any of the terms and provisions hereof, and Mortgagee, notwithstanding any such
failure, shall have the right thereafter to insist upon the strict performance by Mortgagor of any
and all of the terms and provisions of this Mortgage to be performed by Mortgagor. Neither
Mortgagor not-ary other person now or hereafter obligated for the payment of the whole or any
part of the sums new or hereafter secured by this Mortgage shall be relieved of such obligation
by reason of the failure of Mortgagee to comply with any request of Mortgagor or of any other
person so obligated to tzke action to foreclose this Mortgage or otherwise enforce any of the
provisions of this Mortgage or of any obligations secured by this Mortgage, or by reason of the
release, regardless of consideration, of the whole or any part of the security held for the
Indebtedness secured by this Mcrtgage, or by reason of any agreement or stipulation between
any subsequent owner or owners of the-Premises and Mortgagee extending the time of payment
or modifying the terms of the Note or Mertgage without first having obtained the consent of
Mortgagor or such other person, and in the iaiter event, Mortgagor and all such other persons
shall continue liable to make such payments-according to the terms of any such agreement of
extension or modification unless expressly released and discharged in writing by Mortgagee.
Regardless of consideration, and without the necessity Zor any notice to or consent by the holder
of any subordinate lien on the Premises, Mortgagee miy release the obligation of anyone at any
time liable for any of the Indebtedness secured by this Mortzage or any part of the security held
for the Indebtedness and may extend the time of payment or-otlierwise modify the terms of the
Note and/or Mortgage without, as to the security or the remaincer thereof, in anywise impairing
or affecting the lien or the security title of this Mortgage or the prio ity of such lien or security
title, as security for the payment of the Indebtedness as it may be so exieaded or modified, over
any subordinate lien; that the holder of any subordinate lien or security title shzll have no right to
terminate any lease affecting the Premises whether or not such lease be suusrdinate to this
Mortgage; and that Mortgagee may resort for the payment of the Indebtedness secured hereby to
any other security therefor held by Mortgagee in such order and manner as the Moitpyagee may
elect.

4, GENERAL PROVISIONS.

4.01 Notices.

(a) All Notices shall be in writing, shall be addressed to the intended recipient
at the address of such party set forth on Rider 2 attached hereto and hereby made a part hereof
and shall be either delivered to such party by express air courier service, delivery charges prepaid
and receipt acknowledged in writing, or mailed to such party by certified mail, return receipt
requested, postage prepaid. Either party hereto may at any time and from time to time by Notice
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given as herein provided change the address to which future Notices to such party are to be
given.

(b)  Any party hereto giving a Notice to the other pursuant to this Section shall
simultaneously give a true and complete copy of such Notice to each of the persons designated
by the intended recipient thereof on Rider 2 attached hereto to receive such copies. Each such
copy shall be addressed to the intended recipient at the address of such person set forth on Rider
3 and shall be given by express air courier service or certified mail in the same manner provided
above for the giving of Notices. Either party hereto may at any time and from time to time by
Notice given as herein provided change the identity or address of the persons designated to
receive such copies or designate additional persons to receive such copies. In no event, however,
shall Mortgasee be obligated to give copies of any Notice to Mortgagor to more than two
persons at any fime.

(¢)~ < No Notice given by any party hereto shall be of any force or effect unless
such Notice s given in ancordance with all of the provisions of this Section.

(d)  All Notices shall be deemed to have been given and received (1) if
delivered to an express air couzler service, one day after delivery of such Notice to such service
or (2) if deposited in the Unite States mail by certified mail, three (3) days after mailing;
provided, however, that, when any Motice must be given under any provision of a Loan
Document on or before a certain date cr-within a certain period or number of days, such Notice
shall be deemed to have been given, solely for-cuch purpose, on the date the same was delivered
to such air courier or deposited in the United ltates mails.

(¢)  If any provision of this Mortgage pertaining to the required consent or
approval of Mortgagee provides that such approval or consent shall be deemed given unless
Mortgagee responds within a certain period (or words-«o that effect), such provision shall be
incffective unless the following legend is set forth prominen:ly at-the top of the first page of the
notice or request sent pursuant thereto:

PLEASE BE ADVISED THAT PURSUANT TO (CITE APPROPRIATE
SECTION] OF THE MORTGAGE, YOUR CONSENT OR-APPROVAL SHALL
BE DEEMED GIVEN UNLESS YOU RESPOND TO THIS RECU'SST WITHIN
[ADD REQUIRED NUMBER OF DAYS - SPECIFY WHETPrX OR NOT
BUSINESS DAYS|] AND THAT THEREFORE THIS MATTER SHOULD BE
GIVEN YOUR IMMEDIATE ATTENTION.

4.02  Governing Law.  This Mortgage shall be governed by, and construed and
interpreted in accordance with the laws of the State of Illinois, without regard to conflict of law
principals.

4.03 Brundage Clause. In the cvent of the passage after the date of this Mortgage of
any law of, or applicable to, the state or municipality in which the Land is situated, deducting
from the value of real and/or personal property for the purposes of taxation any lien thereon or
security interest therein or changing in any way the laws for the taxation of mortgages, deeds of
trust or security interests or debts secured by mortgage, Mortgage or security interest for state or
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local purposes or the manner of the collection of any such taxes, and imposing a tax, either
directly or indirectly, on the Note, this Mortgage or any other Loan Document or on any
Indebtedness or other obligation evidenced or secured thereby, Mortgagee shall have the right,
by giving written notice to Mortgagor, to declare the entire unpaid principal balance of the Note
and all accrued and unpaid interest thereon to be due and payable in full on a date specified in
such notice which shall in no event be less than thirty (30) days following the giving of such
notice; provided, however, that such election shall be ineffective if Mortgagor is permitted by
law to pay the whole of such tax in addition to all other payments required hereunder and if
Mortgagor, prior to such specified date, does pay such tax and agrees to pay any such tax when
thereafter levied or assessed against the Premises, and such agreement shall constitute a
modification of this Mortgage.

4.04/ Crediting Payments. Any payment made in accordance with the terms of this
Mortgage by anv person at any time liable for the payment of the whole or any part of the sums
now or hereafter sucured by this Mortgage, or by any subsequent owner of the Premises, or by
any other person whose interest in the Premises might be prejudiced in the event of a failure to
make such payment, or'by any stockholder, officer or director of a corporation, partner of a
partnership or member of z liinited liability company which at any time may be liable for such
payment or may own or have such an interest in the Premises, shall be deemed as between
Mortgagee and all persons who at any time may be liable as aforesaid or may own the Premises,
to have been made on behalf of all sucppersons.

4,05 Mortgagee’s Discretion.

(a)  Mortgagor expressly agrees and confirms that, unless expressly provided
to the contrary in any particular instance, any and &l14ights of Mortgagee to give or withhold any
consent, approval or other authorization requested by iviortgagor with respect to the Note, this
Mortgage or any other Loan Document, to make any-election or exercise any option granted
therein, to make any decision or determination with respect thereto, to modify or amend any of
the Loan Documents or waive any obligation of Mortgagor thercunder or grant any extension of
time for performance of the same or to take or omit to take arv other action of any kind
whatsoever, Mortgagee shall, to the maximum extent permitted by 'aw, have the right, and
Mortgagor expressly acknowledges Mortgagee’s right, in each instance, to taite such action or to
omit to take such action in its sole and absolute discretion, whether or.gt the applicable
provision of the Loan Document in question expressly so provides.

(b)  Whenever Mortgagor shall, by Notice or otherwise, request that
Mortgagee give any consent, approval or other authorization with respect to the Note, this
Mortgage or any other Loan Document, make any election or exercise any option granted
therein, make any decision or determination with respect thereto, modify or amend any of the
Loan Documents or waive any obligation of Mortgagor thereunder or grant any extension of time
for performance of the same or take or omit to take any other action of any kind whatsoever,
Mortgagor shall pay such reasonable servicing fees as Mortgagee shall establish at any time and
from time to time for performing such services for its borrowers and all costs and expenses
including, without limitation, attorneys’ fees, incurred by Mortgagee in reviewing and/or
processing Mortgagor’s request, whether or not Mortgagee shall grant such request. All such
servicing fees and costs and expenses shall be due and payable by Mortgagor to Mortgagee on
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demand and shall earn interest from and after the date the same are paid by Mortgagee, whether
or not demand for repayment is then made, at the interest rate applicable under the Note from
and after maturity. All sums so advanced and all interest thereon shall be a lien on and security
interest in the Premises and shall be secured by this Mortgage in addition to all other obligations
of Mortgagor to Mortgagee secured hereby.

(¢)  Whenever pursuant to the terms of this Mortgage or any other Loan
Document, or as required by applicable law, (i) Mortgagee’s consent or approval or satisfaction
as to a matter 1s not to be unreasonably withheld (which shall be deemed to include not to be
unreasonably conditioned and/or delayed, as the case may be) or (i) Mortgagee is obligated to
exercise its reasonable discretion with respect to a matter, and such consent or approval or
satisfacticiiis dented, or Mortgagor objects to the reasonableness of Mortgagee’s withholding of
its consent o1 evercise of Mortgagee’s discretion, then such denial or such exercise of discretion
by Mortgagee,-as‘the case may be, shall be deemed reasonable except to the extent Mortgagor
establishes othérwiss by clear and convincing evidence and, if Mortgagor contests such denial or
such exercise of discrctioh by Mortgagee and a court of competent jurisdiction finally determines
that under such standare-ine approval, consent or satisfaction should have been granted with
respect to such matter, or thie exercise of discretion by Mortgagee was unreasonable under the
applicable circumstances, thei the-consent, approval or satisfaction shall be deemed granted or
the matter as to which Mortgagec’s discretion is found to have been exercised unreasonably shall
be resolved by such court, and the granting of such consent, approval or satisfaction, or the
resolution of such court, as the case may he, shall be Mortgagor’s sole and exclusive remedy.
Without limitation of the foregoing, in such ras= Mortgagor shall not have any right to or make
any claim for damages of any nature and Mortgagor hereby expressly waives such right and
claim.

4.06 Interpretive Provisions. Wherever used in this Mortgage, unless the context
clearly indicates a contrary intent or unless otherwise sperifically provided herein, the word
“Mortgage” shall mean this Mortgage, Security Agreetnent” and Fixture Filing and any
supplement or supplements hereto; the word “Mortgagor” shail ' mean Mortgagor and/or any
subsequent owner or owners of the Premises; the word “Mortgages shall mean Mortgagee or
any subsequent holder or holders of this Mortgage; the word “person” st:all mean “an individual,
corporation, joint venture, trust, partnership, limited liability company er unincorporated
association”; and pronouns of any gender shall include the other genders; and sither the singular
or plural shall include the other. Whether or not specifically stated in anyprovision of this
Mortgage, reference therein to (a) any law, statute, ordinance, code, rule, regulaiiow or the like
shall mean and include any and all modifications, amendments and replacements thereof, (b) the
phrase “including” shall mean “including, without limitation” and (c) any right of Mortgagee
shall mean, unless expressly provided therein to the contrary, such right without any
corresponding obligation.

4.07 Amendments. This Mortgage cannot be changed except by an agreement in
writing, signed by the party against whom enforcement of the change is sought.

4.08 Sales and Participations. Mortgagee shall have the right in connection with any
actual or proposed sale of the Note or any participation therein to deliver to such actual or
prospective purchaser or participant any and all information which Mortgagee may have with
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respect to the Loan Documents, the Mortgagor, the Premises and/or the business of Mortgagor
with respect thereto, including, without limitation, the Loan Documents, all information obtained
by Mortgagee pursuant to the Section of this Mortgage entitled “Mortgagee’s Due Diligence” or
otherwise and all reports, statements, notices and other material delivered to Mortgagee pursuant
to the Section of this Mortgage entitled “Reports to Mortgagee” or otherwise. Whenever under
any provision of this Mortgage Mortgagor is required to deliver any report, statement, notice or
other material to Mortgagee following demand, including, without limitation, quarterly reports
on operations, copies of Leases, Contracts and other agreements and estoppel certificates,
Mortgagor shall, if Mortgagee so requests, deliver the same, certified as herein provided, to such
actual or prospective purchaser or participant as Mortgagee shall designate. If requested by
Mortgagee, Mortgagor will ecxecute such documentation as Mortgagee reasonably requests
(including, w.thout limitation, separate notes for each lender) so long as such documentation
does not increase the financial obligations of Mortgagor under the Loan Documents or increase
in any material iespsct the non-financial obligations of Mortgagor under the Loan Documents.

4.09  Partiai Reduction of Indebtedness. If at any time or from time to time Mortgagee
shall receive net proceed: {iom the sale of Equipment, net insurance proceeds, net condemnation
proceeds or any other sums Mortgagee intended to be applied to reduction of the Indebtedness
secured hereby (other than installments of principal and/or interest paid in accordance with the
terms and conditions of the Nois which shall be applied as provided therein) such shall be
applied in partial reduction of the Indsiptedness secured hereby in such order as Mortgagee shall
determine. Any sums applied by Mortgag= to the reduction of the principal of the Note shall be
deemed to be applied to the last installments due on such principal and shall not reduce the
amount of any scheduled installments of princinal and/or interest on the Note which shall
continue to be due and payable in the amounts-piovided for in the Note on the dates therein
provided until the entire Indebtedness secured hereby is fully paid and satisfied.

4.10  Separability. If all or any portion of any provision of this Mortgage or any other
Loan Document shall be held to be invalid, illegal or unenforreable in any respect or in any
jurisdiction, then such invalidity, illegality or unenforceabil'ty shall not affect any other
provision hereof or thereof, and such provision shall be limited and ¢c<nstrued in such jurisdiction
as if such invalid, illegal or unenforceable provision or portion thereof ware not contained herein
or therein.

4.11  Successors and Assigns. The provisions hereof shall be binding/uzon Mortgagor
and ifs representatives, successors and permitted assigns, including successors.in-interest of
Mortgagor in and to all or any part of the Premises, and shall inure to the benefit of Mortgagee,
its participants and their respective successors, legal representatives, substitutes and assigns.

4.12  Counterparts. This Mortgage may be executed in counterparts, each of which
shall be deemed to be an original, but all of which shall constitute one and the same agreement.

413 Indemnification. Mortgagor will, to the fullest extent permitted by law, protect,
indemnify and save harmless Mortgagee, its participants and/or their respective officers,
directors, shareholders, agents and employees from and against any and all liabilities,
obligations, claims, damages, penalties, causes of action, costs and expenses (including, without
limitation, reasonable attorneys’ fees and expenses) imposed upon or incurred by or asserted
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against Mortgagee or any such other persons or entities or against the Premises or against any of
Mortgagee’s or any such other person’s or entity’s interest therein by reason of the occurrence or
existence of any of the following: (a) ownership by Mortgagor of any interest in the Premises or
receipt of any rent or other sum therefrom, (b) any accident, injury to or death of persons or loss
of or damage to property occurring on or about the Premises or any part thereof or the adjoining
sidewalks, curbs, vaults, and vault space, if any, and streets and ways, (c) any design,
construction, operation, use, nonuse or condition of the Premises or any part thereof or the
adjoining sidewalks, curbs, vaults and vault space, if any, and streets and ways, including,
without limitation, claims or penalties arising from violation of any governmental law or
regulation, as well as any claim based on any patent or latent defect, whether or not discoverable
by Mortgagee, any such claim as to which insurance is inadequate, and any claim in respect of
any adverse.cnvironmental impact or effect, (d) any performance of or failure to perform any
labor or servics or the furnishing of or failure to furnish any materials or other property in
respect of the Fieinises or any part thereof and (e) any negligence or tortious act or omission on
the part of Mortgago:, any managing agent for Mortgagor or any of their respective agents,
contractors, servants,” exnployees, lessees, sublessees, licensees, guests or invitees. Nothing
contained in this Secticn 4.13 shall be construed as obligating Mortgagor to indemnify
Mortgagee in respect of aav act of Mortgagee, its participants or their respective officers,
directors, shareholders, agents c: employees which constitutes gross negligence or willful
misconduct,

4.14  Brokerage. Mortgagor, and-by its acceptance hereof, Mortgagee each represents
and warrant for itself that it has not dealt witli any broker or finder in connection with the loan
evidenced by the Note, except that Mortgager has dealt with and shall pay all fees, costs and
commissions of Draper and Kramer. Mortgagor. hereby indemnifies and holds harmless
Mortgagee, its successors and assigns, against any-apd all Lability, loss, cost and expense in
connection with any and all claims asserted by any brcker or finder alleging to have dealt with
Mortgagor in bringing about the loan evidenced by th¢ Note or any other transaction
contemplated hereby, including, without limitation, all aerrieys’ fees and other expenses
incurred by Mortgagee in ascertaining the existence or nature of ‘or rasisting any claims made by
such brokers or finders. The provisions of this Section 4.14 shall no* s construed for the benefit
of any third party.

4.15  After-Acquired Property. All property of every kind which is'réreafter acquired
by Mortgagor which, by the terms hereof, is required or intended to be subjecied o the lien of
this Mortgage shall, immediately upon the acquisition thereof by Mortgagor, and -without any
further mortgage, conveyance, assignment or transfer, become subject to the lien of this
Mortgage. The foregoing is not intended to and does not include any real or personal property
now owned or hereafter acquired by Mortgagor which is located at locations other than as
described in Exhibit A hereto, other than any such property which is intended for incorporation
into or use at or in connection with the Premises but has not yet been delivered to the Premises or
Mortgagor.

4.16  Relationship of Mortgagor and Mortgagee. Mortgagor and Mortgagee shall in no
event be construed to have any relationship whatsoever (including the relationship of partner and

joint venturer) other than, and solely, the relationship of a mortgagor and a mortgagee.
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4.17 Bankruptcy Related Provisions.

(a)  Waiver of Automatic Stay. Mortgagee is making the loan evidenced by
the Note and secured by this Mortgage in reliance on Mortgagor’s express assurances that it will
not attempt to delay or frustrate the exercise of any rights or remedies granted Mortgagee
hereunder upon the occurrence of an Event of Default hereunder. In the event Mortgagor or any
Party in Interest directly or indirectly files a petition under the United States Bankruptcy Code or
under any similar Federal or state law or statute, Mortgagor admits and agrees that such petition
shall have been filed, in bad faith and in abrogation of Mortgagor’s express assurances to
Mortgagee hereunder to the contrary, to frustrate or delay the foreclosure and/or sale of the
Premises or any part thereof or interest therein and the exercise of the other rights and remedies
available 4« Mortgagee under this Mortgage, the other Loan Documents and/or at law or in
equity, and sieuld be deemed to have been so filed in the United States Bankruptcy Court or
other court in wnich such filing was made and that Mortgagee shall have, in addition to any and
all other rights and remedies available to Mortgagee under this Mortgage, the other Loan
Documents and/or at’ law or in equity, the right (and Mortgagor will interpose no objection
thereto and hereby waives its rights with respect thereto) to request and receive from the
Bankruptcy Court or by such other court immediate relief from the automatic stay imposed under
Section 362 of the United States Bankruptcy Code or by similar provision of any other Federal or
state law or statute, any stay or cther restriction on the rights and remedies of Mortgagee under
any of the court’s equitable powers, 4 termination of the exclusive period provided by Section
1121 of the United States Bankruptcy Codte or by any similar provision of any other Federal or
state law or statute, and a dismissal of the bankruptcy case or proceeding. Nothing in this
Mortgage shall be deemed in any way to limt er restrict any rights of Mortgagee to seek in the
United States Bankruptcy Court or any othei <ourt of competent jurisdiction, any relief
Mortgagee may deem appropriate in the event that 2'v¢luntary or involuntary petition under any
title of the United States Bankruptcy Code or any other’ Federal or state law or statute is filed by
or against Mortgagor.

(b)  Without limiting the generality of any provision of this Mortgage, if a
proceeding under the United States Bankruptcy Code, as amended., ie-commenced by or against
Mortgagor, then, pursuant to Section 552(b)(2) of said Bankruptcy Cade, the security interest
granted by this Mortgagee shall automatically extend to all Rents, acquired by Mortgagor after
the commencement of the case and such Rents shall constitute cash coil2teral. under Section
363(a) of said Bankruptcy Code.

(c)  During the continuance of any default or Event of Defauli; Mortgagee
shall have the right to file, in its own name or on behalf of Mortgagor, any proof of claim any
bankruptcy or insolvency proceeding in which the debtor is a lessee under a Lease or a guarantor
thereof.

5. GOVERNING LAW, WAIVER OF JURY TRIAL AND CERTAIN DAMAGES.

5.01 GOVERNING LAW, WAIVER OF JURY TRIAL AND CERTAIN DAMAGES.
MORTGAGOR, AND MORTGAGEE BY ITS ACCEPTANCE HEREOF, EACH
ACKNOWLEDGE AND AGREE THAT IN CONNECTION WITH ANY LITIGATION,
ACTION, CLAIM, SUIT OR PROCEEDING, AT LAW OR IN EQUITY, ARISING OUT OF,
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PERTAINING TO OR IN ANY WAY ASSOCIATED WITH THE NOTE, THE MORTGAGE,
THE OTHER LOAN DOCUMENTS, THE RELATIONSHIP OF THE PARTIES HERETO AS
MORTGAGEE AND MORTGAGOR, THE PREMISES OR THE ACTIONS OF THE
PARTIES HERETO IN CONNECTION WITH ANY OF THE FOREGOING, THE PARTIES
(i) WAIVE ABSOLUTELY, IRREVOCABLY AND UNCONDITIONALLY TRIAL BY JURY
AND THE RIGHT TO CLAIM OR RECEIVE CONSEQUENTIAL (THAT IS, SPECIAL OR
INDIRECT) OR PUNITIVE DAMAGES, (ii) AGREE THE SUBSTANTIVE LAW OF THE
STATE OF ILLINOIS SHALL GOVERN, AND (iii) AGREE SUCH WILL BE LITIGATED
IN THE STATE OR FEDERAL COURTS LOCATED IN THE STATE OF ILLINOIS AND
CONSENT AND SUBMIT TO THE JURISDICTION OF SUCH COURTS, AGREE TO
INSTITUTE-ANY SUCH LITIGATION IN SUCH COURTS, CONSENT TO SERVICE OF
PROCESS B MAIL AND WAIVE ANY RIGHT EACH MAY HAVE TO TRANSFER OR
CHANGE THE VENUE OF ANY LITIGATION BROUGHT IN SUCH COURTS ARISING
OUT OF THE MATTERS DESCRIBED ABOVE.

6. FIXTURE FILING:.

6.01 Fixture Filing. )A.portion of the Premises is or is to become fixtures upon the
Improvements. To the extent permitted by applicable law, Mortgagor covenants and agrees that
the filing of this Mortgage in tlie real estate records of the county in which the Premises is
located shall also operate from the tizpe of filing as a fixture filing with respect to all goods
constituting part of the Premises which #e or are to become fixtures related to the real estate
described herein. For such purpose, the folloviirg information is set forth:

{(a) Name and Address of Debtor:

TR 120 S. LaSaile Corp.
c¢/o Lincoln Property Company
120 North LaSalle Street, Suite 1750
Chicago IL 60602
Attention: Jenifer Ratcliffe
(b)  Name and Address of Secured Party:

AXA Equitable Life Insurance Company
1290 Avenue of the Americas, 12th Floor
New York, NY 10104

Attention: Real Estate Legal Department

(c) This document covers goods which are or are to become fixtures.

(d)  The name of the record owner is TR 120 S. LaSalle Corp.
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IN WITNESS WHEREQF, the undersigned Mortgagor does hereby set forth its hand
and seal as of the date first above written.

MORTGAGOR:

TR 120 S. LASALLE CORP., a Delaware
corporati

By:
Name: Jenifer Ratcliffe
Title: President
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ACKNOWLEDGEMENT

STATE OF M __. )

) SS

COUNTY OF (50l )

1, A
/s

, a Notary Public in and for said County, in the State
aforesaiq, I BY CERTIFY, that Jenifer Ratcliffe, the President of TR 120 S. LaSalle
Corp., a Delewaré corporation, who is personally known to me to be the same person whose
name is subscibed to the foregoing instrument as an authorized sigpatory appeared before me
this day in pérsorand acknowledged that she signed and delivered the said instrument as her
own free and voluntarv-act and as the free and voluntary act of said corporation, for the uses and
purposes therein set forta.

GIVEN under my hapd and Notarial Seal thjsf# day ol;%t, 2006.
W

Notary Public
My Commission Expires:
EYisYin ,,
L ¢/ "OFFICIAL SEAL"

MARYBETH PEHANICH
NOTARYMJBLIC, STATE OF ILLINOIS
MY C(C h.il\ﬂaFTON EXPIRES 5/20/2010
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RIDER 1

DEFINITION OF CERTAIN TERMS

Each of the following terms when appearing in the Mortgage to which the Rider 1 is
attached shall have the meaning given such term below.

“Affiliate” shall mean any person controlled by, controlling or under common control
with any other person.

“Approved Signatory” shall mean any individual who is (1) Mortgagor, (2) a member,
partner or ~enturer of Mortgagor if Mortgagor is a limited liability company, general partnership
or joint ventu:e, as the case may be, {3) a general partner of Mortgagor if Mortgagor is a limited
partnership, (4) 2 trustee if Mortgagor is a trust, (5) the president, chief executive officer or chief
financial officer’ of4i} Mortgagor if Mortgagor is a corporation, (i1) a corporate partner, venturer
or member of Mortgagor if Mortgagor is a general partnership, joint venture or a limited liability
company, (iii) a corporate general partner if Mortgagor is a limited partnership or (iv) a corporate
trustee if Mortgagor is a trust, or (6) specifically authorized by Mortgagee in writing as an
Approved Signatory.

“Business Day” shail mean Monday through Friday, except recognized federal holidays
and other holidays on which the majority of banks in the recipient’s location are closed.

“Contracts” shall mean any and all Contracts, agreements and other undertakings of any
kind whatsoever, written or oral, for the delivery of services and/or the acquisition of supplies or
materials in connection with the ownership, mardgement, operation, maintenance, leasing,
construction and/or improvement of the Premises

“Controlling Interest” shall mean the legal or bencticial ownership, use, enjoyment or
benefit of, directly or indirectly through one or more intermediate persons and acquired through
one or more transactions:

(1) in the case of a corporation which is the sole owner of the Premises or a tenant in
commeon with a fifty (50%) percent or greater interest in the Premises: (i) (fty (50%) percent or
more of the issued and outstanding shares of any class of stock of such corperation, (i1) fifty
(50%) percent or more of the aggregate of all issued and outstanding shares sf2ll classes of
stock of such corporation or (iii) the right to receive fifty (50%) percent or more of ziy dividends
or other distributions made by such corporation at any time or from time to time;

(2)  in the case of a limited partnership which is the sole owner of the Premises or a
tenant in common with a fifty (50%) percent or greater interest in the Premises: (i) any general
partner interest therein, (ii) fifty (50%) percent or more of any interest in a general partner
therein, (iii) fifty (50%) percent or more of the partner interests of all the partners therein or (iv)
the right to receive fifty (50%) percent or more of any profits, gains, losses, cash flow or
distributions of such partnership at any time or from time to time;

(3)  in the case of a general partnership, joint venture or limited liability company
which is the sole owner of the Premises or a tenant in common with a fifty (50%) percent or
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RIDER 1

DEFINITION OF CERTAIN TERMS

Each of the following terms when appearing in the Mortgage to which the Rider 1 is
attached shall have the meaning given such term below.

“Affiliate” shall mean any person controlled by, controlling or under common control
with any other person.

“Aporoved Signatory” shall mean any individual who is (1) Mortgagor, (2) a member,
partner orverturer of Mortgagor if Mortgagor is a limited liability company, general partnership
or joint venture, as the case may be, (3) a general partner of Mortgagor if Mortgagor is a limited
partnership, (4)-arustee if Mortgagor is a trust, (5) the president, chief executive officer or chief
financial officer v1{1) Mortgagor if Mortgagor is a corporation, (i1) a corporate partner, venturer
or member of Mortgagor if Mortgagor is a general partnership, joint venture or a limited liability
company, (iii) a corporat>general partner if Mortgagor is a limited partnership or (iv) a corporate
trustee if Mortgagor is a tiust_or (6) specifically authorized by Mortgagee in writing as an
Approved Signatory.

“Business Day” shall mean'Monday through Friday, except recognized federal holidays
and other holidays on which the majority’ o1 banks in the recipient’s location are closed.

“Contracts” shall mean any and all contracts, agreements and other undertakings of any
kind whatsoever, written or oral, for the deliverv «f services and/or the acquisition of supplies or
matenials in connection with the ownership, medzgement, operation, maintenance, leasing,
construction and/or improvement of the Premises

“Controlling Interest” shall mean the legal or ben:ficial ownership, use, enjoyment or
benefit of, directly or indirectly through one or more intermediz(€ persons and acquired through
one or more transactions:

(1)  in the case of a corporation which is the sole owner of thz Premises or a tenant in
common with a fifty (50%) percent or greater interest in the Premises: (1) fiftr (50%) percent or
more of the issued and outstanding shares of any class of stock of such ceiporation, (ii) fifty
(50%) percent or more of the aggregate of all issued and outstanding shares ‘af all classes of
stock of such corporation or (iii) the right to receive fifty (50%) percent or more of ¢ny dividends
or other distributions made by such corporation at any time or from time to time;

(2)  in the case of a limited partnership which is the sole owner of the Premises or a
tenant in common with a fifty (50%) percent or greater interest in the Premises: (i) any general
partner interest therein, (it) fifty (50%) percent or more of any interest in a general partner
therein, (iii) fifty (50%) percent or more of the partner interests of all the partners therein or (iv)
the right to receive fifty (50%) percent or more of any profits, gains, losses, cash flow or
distributions of such partnership at any time or from time to time;

(3)  in the case of a general partnership, joint venture or limited liability company
which is the sole owner of the Premises or a tenant in common with a fifty (50%) percent or
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greater interest in the Premises: (i) fifty (50%) percent or more of any interests of all the partners,
venturers or members therein or (ii) the right to receive fifty (50%) percent or more of any
profits, gains, losses, cash flow or distributions of such partnership, joint venture or limited
liability company at any time or from time to time; or

(4)  in the case of a trust or other entity which is the sole owner of the Premises or a
tenant in common with a fifty (50%) percent or greater interest in the Premises: (i) fifty (50%)
percent or more of the intercsts of all persons owning, using, enjoying or benefiting from such
entity or (ii) the right to receive fifty (50%) percent or more of the profits, gains, losses, cash
flow or distributions of such entity at any time or from time to time.

(5) - in the case of an individual who is the sole owner of the Premises or a tenant in
common with x-$ifty (50%) or greater interest in the Premises: (i) fifty percent (50%) or more of
the interests of"a'l persons having a beneficial or other interest in the Premises or (ii) the right to
reccive fifty perceii (50%) or more of the profits, gains, losses, cash flow or distributions
resulting from such iriter<st in the Premises at any time or from time to time.

“Environmental Laws” collectively shall mean and include all present and future laws
and any amendments (whether common law, statute, rule, order, regulation or otherwise),
permits, and other requirements. or guidelines of governmental authorities applicable to the
Premises and relating to the envir¢rzpent and environmental conditions or to any Hazardous
Substance or Hazardous Substance Activity (including, without limitation, the Comprehensive
Environmental Response Compensation, and-Liability Act of 1980, 42 U.S.C. 9601, et seq., the
Federal Resource Conservation and Recovery Act of 1976, 42 U.S.C. § 6901, et seq., the
Hazardous Materials Transportation Act, 49 U.S<* § 5101, et seq., the Federal Water Pollution
Control Act, 33 U.S.C. § 1251, et seq., the Clean Air Act, 42 U.S.C. § 7401, et seq., the Toxic
Substances Control Act, 15 U.S.C. § 2601-2692, the Szte Drinking Water Act, 42 U.S.C. § 300f-
300j, the Emergency Planning and Community Right-To-Krow Act, 42 U.S.C. § 11001, et seq,,
and any so-called “Super Fund” or “Super Lien” law, environniental laws administered by the
Environmental Protection Agency, any similar state and locul laws and regulations, all
amendments to each of the foregoing and all regulations, orders, deicions, and decrees now or
hereafter promulgated thereunder).

“FEnvironmental Losses” means Losses suffered or incurred by Morgagee, arising out
of or as a result of (1) the occurrence, prior to a Foreclosure Transfer, ¢f any Hazardous
Substance Activity; (2) any violation, prior to a Foreclosure Transfer, of ‘any- applicable
Environmental Laws, Federal, state or local, relating to the Premises or to the owiership, use,
occupancy, or operation thereof; (3) any investigation, inquiry, order, hearing, action, or other
proceeding by or before any governmental agency in connection with any Hazardous Substance
Activity occurring or allegedly occurring prior to a Foreclosure Transfer; or (4) any claim,
demand or cause of action, or any action or other proceeding, whether meritorious or not,
brought or asserted against Mortgagee or both regardless of when such claim, demand, or cause
of action or other proceeding is brought or asserted which directly or indirectly relates to, arises
from or is based on any of the foregoing or any allegation of the foregoing.

“Equipment” shall mean all machinery, apparatus, equipment, fittings, fixtures, and
articles of personal property of every kind and nature whatsoever, other than consumable goods,
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now or hereafter located in or upon the Land or any part thereof and used or usable in connection
with any present or future operation thereof including, without limitation, all heating, lighting,
laundry, incinerating and power equipment, engines, pipes, pumps, tanks, motors, conduits,

switchboards, plumbing, lifting, cleaning, fire prevent1on fire extinguishing, refrigerating,
ventilating, and communications apparatus, air cooling and air conditioning apparatus, elevators,

escalators, shades, awnings, screens, storm doors and windows, stoves, wall beds, refrigerators,
attached cabinets, partitions, ducts, and compressors; but not including any personal property of
tenants under the Leases.

“Foreclosure Transfer” means the transfer of title to all or any part of the Premises (1)
at a foreclosure sale under this Mortgage pursuant to judicial decree or the power of sale
contained iri-nis Mortgage, (2) by deed in lieu of such foreclosure, or (3) under the jurisdiction
of a bankrupicy court.

“Hazardous Substance” means, at any time, (1) asbestos and any asbestos containing
material, (2) any substazice that is then defined or listed in, or otherwise classified pursuant to,
any Environmental Laws or any apphcable laws or regulations as a “hazardous substance”,
“hazardous material”, “heza.dsus waste”, “infectious waste”, “toxic substance”, tox1c
pollutant” or any other formuiatio mtended to define, list, or cla551fy substances by reason of
deleterious properties such as ienitability, corrosivity, reactivity, carcinogenicity, toxicity,
reproductive toxicity, or “EP toxiciiy’;«(3) any petroleum and drilling fluids, produced waters,
and other wastes associated with the expizration, development or production of crude oil, naturai
gas, or geothermal resources or (4) petrsieum products, polychlorinated biphenyls, urea
formaldehyde, radon gas, radioactive matter and medical waste..

“Hazardous Substance Activity” means aiy actual use, packaging, labeling, treatment,
leaching, spill, cleanup, storage, holding, existence, (elease, emission, discharge, generation,
processing, abatement, removal, disposition, handling or-iransportation of any Hazardous
Substance from, under, into or on the Premises or surrounding property (but only concerning
surrounding property to the extent of seepage, release, discharge, migration, disposal or other
actions from the Premises to the surrounding property or from thesurrounding property to the
Premises).

“Improvements” shall mean all buildings, structures and other 1mze=vements now or
hereafier existing, erected or placed on or under the Land, or in any way used iu connection with
the use, enjoyment, occupancy or operation of the Land or any portion thereof, ail-fixtures of
every kind and nature whatsoever now or hereafter owned by Mortgagor and used-or procured
for use in connection with Premises.

“JPMorgan Lease” shall mean the Lease dated June 26, 1997 entered into by The Lurie
Company, as landlord, and American National Bank and Trust Company of Chicago, as tenant,
as amended and assigned from time to time.

“Leases” shall mean all leases, license agreements, and other occupancy or use
agreements (whether oral or written), now or hereafter existing, under which the Mortgagor is
the landlord or equivalent which cover or relate to all or any part of the Premises, together with
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all options therefor and guarantees thereof, if any, and any and all amendments, modifications,
extensions and/or renewals of the foregoing.

“Loan Documents” shall mean the Note, this Mortgage, the Assignment of Leases and
Rents and any and all other documents or instruments now or hereafter given by or on behalf of
Mortgagor to or for the benefit of Mortgagee evidencing, securing or in any way relating to the
Indebtedness evidenced by the Note or the security given therefor.

“Losses” means any and all losses, liabilities, damages, demands, claims, actions,
Judgments, causes of action, assessments, penalties, costs and expenses incurred by Mortgagee,
including, without limitation, all amounts contributed for investigation, monitoring, remediation,
response scticn, removal, restoration and permit acquisition and the fees and disbursements of
outside legal'counsel, environmental experts, and accountants and the charges of in-house legal
counsel and accorariants.

“Major Lease™ siiall have the meaning given such term in the Assignment of Leases and
Rents being executed ard-delivered by Mortgagor to Mortgagee simultaneously herewith and
being recorded immediately (o'lowing this Mortgage.

“Note” shall mean that ccrtain Note of even date herewith made by Mortgagor in favor
of Mortgagee in the amount set fortn on the cover page of this Mortgage and all replacements,
substitutions, modifications, renewals and <xtensions thereof.

“Notice” shall mean any notice, request. demand, consent, or other communication by
any party to this Mortgage or other Loan Documen to any other party thereto.

“Party in Interest” shall mean Mortgagor, any l¢pal or beneficial owner of the Premises
or any part thercof or interest therein or any individual-<i entity personally liable for all or any
portion of the Indebtedness secured by this Mortgage ot foi -any of the other obligations,
covenants, conditions, warranties, representations and agreemeity to be observed, performed,
fulfilled and/or discharged thereunder or under any other Loan Drocument, including, without
limitation, any guarantor or indemnitor of all or any portion of such Indebtedness or obligations,
covenants and agreements any partner of a Party in Interest if such Pariy in Interest is a general
partnership, any venturer of a Party in Interest if such Party in Interest is a joint venture and any
general partner of a Party in Interest if such Party in Interest is a limited partneishis.

“Property Taxes” shall mean all real estate taxes, personal property taxes, heiterments,
assessments (general and special), imposts, levies, water, utility and sewage charges, all other
taxes and public charges, imposed upon or assessed against Mortgagor or the Premises or upon
the revenues, rents, issues, income and profits of use or possession thereof, any stamp or other
taxes which may be required to be paid with respect to any of the Loan Documents, any of which
might, if unpaid, result in a lien on the Premises, regardless to whom paid or assessed, any
assessment, license fee, license tax, business license fee or tax, commercial rental tax, levy,
charge, penalty, tax or similar imposition, imposed by any authority having the direct power to
tax, including any city, county, state or Federal government, or any school, architectural,
lighting, drainage or other improvement or special assessment district thereof, against any legal
or equitable interest in the Premises.
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“Rents” shall mean rents, royalties, issues, profits, revenues, income and other benefits
of the Premises arising at any time (including, without limitation, after the filing of any petition
under any present or future Federal or state bankruptcy or similar law) from the use or enjoyment
thereof, including, without limitation, cash, letters of credit or securities deposited thereunder to
secure performance by the tenants of their obligations thereunder, whether said cash, letters of
credit or securities are to be held until the expiration of the terms of the Leases or applied to one
or more of the installments of rent coming due, additional, percentage, participation and other
rentals, fees and deposits, and any and all sums paid or due and payable in connection with the
modification or termination of any of the Leases.

“Taking” shall mean the taking of the Premises or any part thereof or interest therein by
reason of any public improvement or condemnation proceeding or by the exercise of the power
of eminent doria’n or any other activity by the governmental or quasi governmental authority or
corporation of ary kind on or off the Premises, including, without limitation, change of the grade
of any street, result'ng in damage or injury to the Premises or any part thereof or interest therein,
including, without limitation, reduction in the value thereof,

“Uniform Commercizl Code” shall mean the Uniform Commercial Code as enacted
into law in the state in which tne J.and is situated.
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RIDER 2

FORECLOSURE AND SALE

[Intentionally Omitted]
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RIDER 3

SPECIAL NOTICE PROVISIONS

Notices to Mortgagor are to be addressed as follows:

TR 120 S. LaSalle Corp.

c¢/o Lincoln Property Company

120 North LaSalle Street, Suite 1750
Chicago IL 60602

Atteation: Jenifer Ratcliffe

Copies of Nriices to Mortgagor are to be given to the following persons:

Holland & Knight i X

131 South Dearborn St./ 30™ Floor
Chicago IL 60603

Attn: James Mayer

Notices to Mortgagee are to be addressec as follows:

AXA Equitable Life Insurance Company
1290 Avenue of the Americas, 12th Floor
New York, New York 10104

Attention: Real Estate Legal Department
(Loan No. 16-712)

Copies of Notices to Mortgagee are to be given to the following pzrsons:

Quadrant Real Estate Advisors LL.C
12735 Morris Road, Suite 100
Alpharetta, GA 30004

Attention: Quadrant-Asset Management
(Loan No. 16-712)

and

CapMark Finance, Inc.
3 Ravinia Drive, Suite 200
Atlanta, GA 30346
Attention: Shared Services Group
(Loan #16-712)

and
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Katten Muchin Rosenman LLP
525 West Monroe

Chicago IL 60661

Attention: Ira Swidler

J
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RIDER 4

DEBT COVERAGE SERVICE RATIO

The debt service coverage ratio is to be determined as follows:

(1)  Determine the “Gross Potential Rental Revenue”, which is the sum of (x} current
annualized contract rent (based on the most current rent roll) for Leases with term commenced
and free from default and with remaining lease term of at least 12 months (excluding any
unexercised renewal options), with tenants in occupancy, conducting business, paying rent
(except for any rent abatement periods permitted under the lease), and unaffected by any material
adverse cliange in their financial condition, and market rents (which shall be determined by
Mortgagee i1 its ole discretion) for all vacant space (including any space currently leased with
less than 12 montis remaining (excluding any unexercised renewal options), plus (y) “Expense
Recoveries” (income raceived from tenants for operating expenses) for the immediately
preceding twelve (12) months.

(2)  Determine the “Minimur+Vacancy/Credit Loss” which is equal to the greater of (1) the
product of twelve percent (12%) muitiplied by the Gross Potential Rental Revenue (with such
calculation excluding the space demmisad pursuant to the JPMorgan Lease (as long as such lease
remains in affect) and any space leased 1 tenants with investment grade credit pursuant to
Standard & Poor’s) or (ii) the actual vaca=isy/credit loss during the immediately preceding
twelve (12) month period.

(3)  Determine the “Other Income” which is eqiial to any actual other income received during
the immediately preceding twelve (12) months excludirg percentage rent, any lease termination
fees or other extraordinary receipts.

(4)  Determine the “Gross Operating Income” by subtracting.{rom the Gross Potential Rental
Revenue the Minimum Vacancy/Credit Loss and adding Other Income

(5)  Determine the “Net Cash Flow” by subtracting from the Gross Operating Income the sum
of (x) an amount equal to the greater of (i) $7,986,000 (or $12.12 per rentat ie square foot) or (i1)
Actual Operating Expenses for the immediately preceding twelve (12) montiss 2uc (y)
replacement reserve and tenant improvement/leasing commission allowance of %1 435,000 or
$2.18 per rentable square foot. Notwithstanding the previous sentence, anytime therd is at least
$1,435,000 in the JPMorgan Reserve, the amount in (y) shall be deemed to be $0 for purposes of
this calculation. Actual Operating Expenses shall mean all operating expenses actually incurred
in connection with the operation of the Property and shall include, but shatl not be limited to (A)
real estate taxes in an amount equal to the current real estate taxes, (B) the cost of insurance in
the actual amount necessary to satisfy the insurance coverage requirements of the Loan
Documents and (C) management fees in an amount equal to 2% of the Gross Operating Income.

(6)  Determine the “Debt Service Coverage Ratio” by dividing the Net Cash Flow by the

monthly payments of principal and interest required pursuant to the Note based upon the
outstanding principal balance of the Note at the time of calculation.

[RE—
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EXHIBIT A

LEGAL DESCRIPTION

THE LAND REFERRED TO IN THIS POLICY IS DESCRIBED AS FOLLOWS:

THE EAST ¥ OF LOT 2, ALL OF LOT 3 AND THAT PART OF LOT 4 LYING WEST OF
THE WEST LINE OF LASALLE STREET (EXCEPT THE SOUTH 10 FEET OF SAID LOTS
TAKEN FOR ALLEY) IN BLOCK 96 IN SCHOOL SECTION ADDITION TO CHICAGO IN
SECTION 16, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPLE
MERIDIAN, N COOK COUNTY, ILLINOIS. CHICAGO IN SECTION 9, TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

PIN # 17-16-210-007-0£¢0

Commonly known as: “120 3. L=Salle Street, Chicago, Illinois”

10



