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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FINANCING STATEMENT (this “Security Instrument”) is made as of the
12th day of September, 2006 by SCHILLER HOTEL HOLDINGS, LLC, a Delaware limited
liability company having its principal place of business at ¢/o Investcorp International, 280 Park
Avenue, 37th floor, New York, New York 10017, as mortgagee (“Borrower”} to MORGAN
STANLEY MORTGAGE CAPITAL INC., a New York corporation, as payee, having an address
at 1221 Avenue of the Americas, New York, New York 10020, as mortgagee (“Lender”).

RECITALS:

Borrower by one or more promissory notes of even date herewith given to Lender
is indebted to lender in the principal sum of TWENTY-TWO MILLION FIVE HUNDRED
THOUSAND AMD.00/100 DOLLARS ($22,500,000.00) in lawful money of the United States
of America (the protricsory notes, together with all extensions, restatements, renewals,
modifications, substitutions and amendments thereof shall collectively be referred to as the
“Note™), with interest from ths date thereof at the rates set forth in the Note, principal and
interest to be payabie in accordzocc with the terms and conditions provided in the Note.

Borrower desires to sacnee the payment of the Debt (as defined in Article 2) and
the performance of all of its obligations-vuider the Note and the Other Obligations (as defined in
Article 2).

ARTICI£ 1
GRANTS OF SECCRITY

Section 1.1  Property Mortgaged, Borrower dos hereby irrevocably mortgage,
grant, bargain, sell, pledge, assign, warrant, transfer and convey-fo Lender, and grant a security
interest to Lender in, the following property, rights, interests and estaies now owned, or hereafter
acquired by Borrower {collectively, the “Property”):

(@) Land. The real property described in Exhibit A attaciied hereto and made
a part hereof (the “Land”);

(b)  Additional Land. All additional lands, estates and developmert rights
hereafter acquired by Borrower for use in connection with the Land and the developmeat of the
Land and all additional lands and estates therein which may, from time to time, by supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instrument;

(¢) Improvements, The buildings, structures, fixtures, additions,
enlargements, extensions, meodifications, repairs, replacements and improvements now or
hereafter erected or iocated on the Land (the “Improvements™);

(d) Easements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers,
air rights and development rights, and all estates, rights, titles, interests, privileges, liberties,

USActive 3859531.8
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servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in any way
now or hereafter belonging, relating or pertaining to the Land and the Improvements and the
reversion and reversions, remainder and remainders, and all land lying in the bed of any street,
road or avenue, opened or proposed, in front of or adjoining the Land, to the center line thereof
and all the estates, rights, titles, interests, dower and rights of dower, curtesy and rights of
curtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Borrower of, in and to the Land and the Improvements and every part and parcel thereof, with
the appurtenances thereto;

(¢)  Fixtures and Personal Property. All machinery, equipment, fixtures
(including, tut'not limited to, all heating, air conditioning, plumbing, lighting, communications,
and elevator fixt:res, beds, bureaus, chiffoniers, chests, chairs, desks, lamps, mirrors, bookcases,
tables, rugs, caipeting, drapes, draperies, curtains, shades, venetian blinds, screens, paintings,
hangings, pictures, aivans, couches, luggage carts, luggage racks, stools, sofas, chinaware,
linens, pillows, blanke*s, zlassware, foodcarts, cookware, dry cleaning facilities, dining room
wagons, keys or other ertry systems, bars, bar fixtures, liquor and other drink dispensers,
icemakers, radios, television scty, intercom and paging equipment, potted plants, stoves, ranges,
refrigerators, laundry machines, dishwashers, garbage disposals, washers and dryers and other
customary hotel equipment) and otner property of every kind and nature whatsoever owned by
Borrower, or in which Borrower has cr shall have an interest, now or hereafter located upon the
Land and the Improvements, or appurtenint thereto, and usable in connection with the present or
future operation and occupancy of the Land and the Improvements and all building equipment,
materials and supplies of any nature whatsoever owned by Borrower, or in which Borrower has
or shall have an interest, now or hereafter locatcd uvon the Land and the improvements, or
appurtenant thereto, or usable in connection with the present or future operation and occupancy
of the Land and the Improvements (collectively, the “Persoral Property”), and the right, title and
interest of Borrower in and to any of the Personal Property vshich may be subject to any security
interests, as defined in the Uniform Commercial Code, as adopted and enacted by the state or
states where any of the Property is located (the “Uniform Commierdial Code™), and atl proceeds
and products of the above;

\

(f)  Leases and Rents. All leases, subleases and other agre=inents affecting the
use, enjoyment or occupancy of the Land and/or the Improvements heretofore or hereafter
entered into and all extensions, amendments and modifications thereto, whether-beiore or after
the filing by or against Borrower of any petition for relief under the Bankruptcy Réform Act of
1978, 11 U.S.C. §101 et seq., as the same may be amended from time to time (the “E2p'zuptcy
Code™) (the “Leases™) and all right, title and interest of Borrower, its successors and assigns
therein and thereunder, including, without Jimitation, any guaranties of the lessees’ obligations
thereunder, cash or securities deposited thereunder to secure the performance by the lessees of
their obligations thereunder and all rents, additional rents, early termination fees and payments
and other termination fees and payments (any such early termination fees, payments and other
termination fees and payments, the “Lease Termination Fees”), revenues, issues and profits
(including all oil and gas or other mineral royalties and bonuses) from the Land and the
Improvements, including, without limitation, all Hotel Revenues (as defined below) and all other
revenues and credit card receipts collected from guest rooms, restaurants, bars, meeting rooms,
banquet rooms and recreational facilities, all receivables, customer obligations, installment
payment obligations and other obligations now existing or hereafter arising or created out of the

USActive 3859531 .8 -2-
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sale, lease, sublease, license, concession or other grant of the right of the use and occupancy of
property or rendering of services by Borrower or any operator or manager of the hotel or the
commercial space located in the Improvements or acquired from others (including, without
limitation, from the rental of any office space, retail space, guest rooms or other space, halls,
stores, and offices, and deposits securing reservations of such space), license, lease, sublease and
concession fees and rentals, health club membership fees, food and beverage wholesale and retail
sales, service charges and vending machine sales, whether paid or accruing before or after the
filing by or against Borrower of any petition for relief under the Bankruptcy Code (collectively,
the “Rents”) and all proceeds from the sale or other disposition of the Leases and the right to
receive and anoly the Rents to the payment of the Debt;

(%> Condemnation Awards. All awards or payments, including interest
thereon, which 124y heretofore and hereafter be made with respect to the Property, whether from
the exercise of the rigiof eminent domain (including but not limited to any transfer made in lieu
of or in anticipation of the sxercise of the right), or for a change of grade, or for any other injury
to or decrease in the vatue ofihe Property;

(h)  Insurance Proceeds. All proceeds of and any unearned premiums on any
insurance policies covering the Pr¢peny, including, without limitation, the right to receive and
apply the proceeds of any insurance, judj;ments, or settlements made in lieu thereof, for damage
to the Property;

(i) Tax Certiorari. All refands, rebates or credits in connection with a
reduction in real estate taxes and assessments vhaiged against the Property as a result of tax
certiorari or any applications or proceedings for reduciion;

()  Conversion. All proceeds of the ccayersion, voluntary or involuntary, of
any of the foregoing including, without limitation, procceds of insurance and condemnation
awards, into cash or liquidation claims;

(k)  Rights. The right, in the name and on behalf o1 Isorrower, to appear in and
defend any action or proceeding brought with respect to the Property and to commence any
action or proceeding to protect the interest of Lender in the Property;

1)) Agreements.  All agreements, contracts, certificates. ‘uatruments,
franchises, permits, licenses, plans, specifications and other documents now or heresfcs entered
into, and all rights therein and thereto, respecting or pertaining to the use, ocouration,
construction, management or operation of the Land and any part thereof and any Improvements
or respecting any business or activity conducted on the Land and any part thereof and all right,
title and interest of Borrower therein and thereunder, including, without limitation, the right,
upon the happening of any default hereunder, to receive and collect any sums payable to
Borrower thereunder;

(m) Franchise Agreement. To the extent assignable, that certain Four Points
by Sheraton Hotel Change of Ownership License Agreement dated the date hereof between The
Sheraton LLC (“Franchisor”), as franchisor, and Borrower, as franchisee (hereinafter the
“Franchise Agreement”);

USAclive 3859531.8 -3-




0625734036 Page: 11 of 83

UNOFFICIAL COPY

(n)  Hotel Revenues. All revenues, credit card receipts, income, accounts,
accounts receivable and other receivables including, without limitation, revenues, credit card
receipts, income, receivables and accounts relating to or arising from rentals, rent equivalent
income, income and profits from guest rooms, meeting rooms, banquet rooms and recreational
facilities, restaurants, bars, other food and beverage facilities, vending machines, telephone and
television systems, guest laundry, the provision or sale of other goods and services, concession
fees and rentals, health club membership fees, food and beverage wholesale and retail sales, and
any other items of revenue, receipts or other income as identified in the Uniform System of
Accounts for Hotels, 9th Edition as published by the Hotel Association of New York City, Inc.
(1996), as from time to time amended (collectively “Hotel Revenues™);

(@ Intangibles. All trade names, trademarks, servicemarks, logos, copyrights,
goodwill, book:-and records and all other general intangibles relating to or used in connection
with the operation or ‘iz Property;

(p)  Accounts. All reserves, escrows and deposit accounts maintained by
Borrower with respect to the Property including, without limitation, any lockbox account and
cash management account, and gli complete securities, investments, property and financial assets
held therein from time to time ‘and all proceeds, products, distributions or dividends or
substitutions thereon and thereof; anu

(@  Causes of Action. it causes of action and claims (including, without
limitation, all causes of action or claims arising; 1ntort, by contract, by fraud or by concealment
of material fact) against any Person {defined beloy) for damages or injury to the Property or in
connection with any transactions financed in whui or in part by the proceeds of the Loan
(hereinafier defined) (“Cause of Action”); and

()  Other Rights. Any and all other rigiis of Barrower in and to the items set
forth in Subsections (a) through (q) above.

Section 1.2 Assignment of Leases and Rents. Borrewe: hereby absolutely and
unconditionally assigns to Lender Borrower’s right, title and interest in and to all current and
future Leases and Rents; it being intended by Borrower that this assignment constitutes a present,
absolute assignment and not an assignment for additional security only. Neveithelsss, subject to
the terms of this Section 1.2 and Section 11,1(h), Lender grants to Borrower a revorable license
to operate and manage the Property in order to enable Borrower to take any anc’ uil actions,
including the collection of Rents and all other payments required under the Leases and uncer the
Lease Guaranties subject, however, to the provisions of the Cash Management Agreement
(hereinafter defined), necessary for the proper management and operation of the Property, it
being agreed that any funds disbutsed to Borrower pursuant to Section 3.3(a)(viii) of the Cash
Management Agreement shall no longer be deemed to constitute Property subject to the terms of
this Agreement.

Section 1.3 Security Agreement. This Security Instrument is both a mortgage
and a “security agreement” within the meaning of the Uniform Commercial Code. The Property
includes both real and personal property and all other rights and interests, whether tangible or
intangible in nature, of Borrower in the Property. By executing and delivering this Security
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Instrument, Borrower, as debtor, hereby grants to Lender, as secured party, as security for the
Obligations (defined in Section 2.3), a security interest in the Personal Property to the full extent
that the Personal Property may be subject to the Uniform Commercial Code. This Security
Instrument also constitutes a financing statement filed as a fixture filing pursuant to Article 9 of
the Uniform Commercial Code.

Section 1.4  Pledge of Monies Held, Borrower hereby pledges to Lender any
and all monies now or hereafter held by Lender, including, without limitation, any sums
deposited in the Escrow Fund (as defined in Section3.5), Net Proceeds (as defined in
Section 4.3) and condemnation awards or payments described in Section 3.6, and any accounts
established {ursuant to that certain Cash Management Agreement dated as of the date hereof
made by Borrower and Lender (the “Cash Management Agreement”) as additional security for
the Obligations woti! expended or applied as provided in this Security Instrument and/or the
Other Security Docurents (hereinafter defined).

CONDITIONS TO GRANT

TO HAVE AND-1 HOLD the above granted and described Property unto and to
the use and benefit of Lender, and fer it: successors and assigns, forever;

PROVIDED, HOWEVER -ihese presents are upon the express condition that, if
Borrower shall well and truly pay to Lenderthe Debt at the time and in the manner provided in
the Note and this Security Instrument, then these oresents and the estate hereby granted shall
cease, terminate and be void.

ARTICLE 2

DEBT AND OBLIGATIONS SECURED

Section 2.1  Debt. This Security Instrument and (¢ grants, assignments and
transfers made in Article 1 are given for the purpose of securing the follawing, in such order of
priority as Lender may determine in its sole discretion (the “Debt”).

(a)  the payment of the indebtedness evidenced by the Note ir. lav/fil money of
the United States of America;

(b)  the payment of interest, defauit interest, late charges and other fums, as
provided in the Note, this Security Instrument or the Other Security Documents;

(c) intentionally omitted;

(d)  the payment of all other moneys agreed or provided to be paid by
Borrower in the Note, this Security Instrument or the Other Security Documents;

(e)  the payment of all sums advanced pursuant to this Security Instrument to
protect and preserve the Property and the lien and the security interest created hereby; and
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()  the payment of all sums advanced and costs and expenses incurred by
Lender in connection with the Debt or any part thereof, any modification, amendment, renewal,
extension, or change of or substitution for the Debt or any part thereof, or the acquisition or
perfection of the security therefor, whether made or incurred at the request of Borrower or
Lender. '

Section 2.2  Other Obligations. This Security Instrument and the grants,
assignments and transfers made in Article 1 are also given for the purpose of securing the
following (the “Other Obligations”):

@)  the performance of all other obligations of Borrower contained herein;

.

(0 . the performance of each obligation of Borrower contained in any other
agreement given hy Rorrower to Lender which is for the purpose of further securing the
obligations secured -bzreby, and any renewals, extensions, substitutions, replacements,
amendments, modificaticns and changes thereto; and ‘

(c)  the periczrance of each obligation of Borrower contained in any renewal,
extension, amendment, modificatica, consolidation, change of, or substitution or replacement

for, all or any part of the Note, this Sccuiity Instrument or the Other Security Documents.

Section2.3  Debt and Orter Obligations. Borrower’s obligations for the
payment of the Debt and the performance £i the Other Obligations shall be referred to
collectively below as the “Obligations.”

Section 2.4  Payments. Remittances-ip payment of all or any part of the Debt
shall not, regardless of any receipt or credit issued therefor, constitute payment until the required
amount is actually received by Lender in funds immediatciy available at the place where the
Note is payable (or any other place as Lender, in Lender’s sole discration, may have established
by delivery of written notice thereof to Borrower) and shall be madz and accepted subject to the
condition that any check or draft may be handled for collection in accordazice with the practice of
the collecting bank or banks. Acceptance by Lender of any payment in an amount less than the
amount then due shall be deemed an acceptance on account only, and the failure to pay the entire
amount then due after any applicable notice and cure periods shall be and cont'nue to be an
Event of Default (defined below).

Section2.5 Component Notes. Lender shall have the right at any wine to
establish “component” notes evidencing the Loan (including senior and junior notes) provided
that (i) the aggregate principal amount of such “component” notes shall equal the outstanding
principal balance of the Loan immediately prior to the creation of such “component” notes, (ii)
the weighted average interest rate of all such “component” notes on the date created shall equal
the interest rate which was applicable to the Loan immediately prior to the creation of such
“component” notes, and (iii) the other terms and provisions of each “component” note shall be
substantially in the same form and substance as the Note. Provided an Event of Default does not
exist and is continuing, any prepayments of principal made after the creation of such
“component” notes pursuant to this Agreement shall be allocated on a pro-rata, pari passu basis
such that the overall interest rate and debt service payments on the Loan do not increase after
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such prepayments. Borrower shall cooperate with all reasonable requests of Lender in order to
establish the “component” notes and shall execute and deliver such documents as shall
reasonably be required by Lender and any Rating Agency in connection therewith; provided,
however, that all reasonable costs actually incurred by Borrower in connection with the creation
of such “component” notes shall be paid by Lender.

ARTICLE 3

BORROWER COVENANTS
Borrower covenants and agrees that:

Seétion 3.1 Payment of Debt. Borrower will pay the Debt at the time and in
the manner provided in the Note and in this Security Instrument.

Section 3.2 /_-Incorporation by Reference. All the covenants, conditions and
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or
this Security Instrument now or kereafier executed by Borrower and/or others and by or in favor
of Lender, which wholly or partially stcure or guaranty payment of the Note, or are otherwise
executed and delivered in connection with the Loan; such other documents, together with any of
the extensions, renewals, substitution, replacements, amendments, modifications, and/or
restatements the “Other Security Docunients™), are hereby made a part of this Security
Instrument to the same extent and with the same force as if fully set forth herein.

Section 3.3  Insurance. (a) Borrowsr chall obtain and maintain, or cause to be
maintained, insurance for Borrower and the Property providing at least the following coverages:

()  comprehensive all risk insurance on the Zprovements and the personal
property at the Property, including contingent liability fiom Gperation of Building Laws,
Demolition Costs and Increased Cost of Construction Endo:senents, in each case (A) in
an amount equal to one hundred percent (100%) of the “Full Ke;slacement Cost,” which
for purposes of this Security Instrument shall mean actual replacement value (exclusive
of costs of excavations, foundations, underground utilities and footirgs) +with a waiver of
depreciation; (B) containing an agreed amount endorsement with. resnect to the
Improvements and Personal Property at the Property waiving all co-insuraiicz rrovisions;
(C) providing for no deductible in excess of Fifty Thousand and No/160 Dollars
(850,000) for all such insurance coverage; and (D) containing an “Ordinance oi Law
Coverage” or “Enforcement” endorsement if any of the Improvements or the use of the
Property shall at any time constitute legal non-conforming structures or uses. In addition,
Borrower shall obtain: (x) if any portion of the Improvements is currently or at any time
in the future located in a federally designated “special flood hazard area,” flood hazard
insurance in an amount equal to the lesser of (1) the outstanding principal balance of the
Note or (2) the maximum amount of such insurance available under the National Flood
Insurance Act of 1968, the Flood Disaster Protection Act of 1973 or the National Flood
Insurance Reform Act of 1994, as each may be amended or such greater amount as
Lender shall require; (y) sinkhole and mine subsidence insurance, if such insurance is
then regularly required by prudent institutional mortgage lenders for property similar in
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size, location and quality as the Property, in amounts, form and substance reasonably
satisfactory to Lender; and (z) earthquake insurance in amounts and in form and
substance satisfactory to Lender in the event the Property is located in an area with a high
degree of seismic activity, provided that the insurance pursuant to clauses (x), (y) and
(z) hereof shall be on terms consistent with the comprehensive all risk insurance policy
required under this subsection (i);

(i)  commercial general liability insurance against claims for personal injury,
bodily injury, death or property damage occurring upon, in or about the Property, such
insurance (A) to be on the so-called “occurrence” form with a limit, excluding umbrella
coveiags, of not less than One Million and No/100 Dollars ($1,000,000) per occurrence
and witli » combined limit of not less than Ten Million and No/100 Dollars ($10,000,000)
in the aggrezate; (B) to continue at not less than the aforesaid limit untii required to be
changed by Leader in its reasonable discretion in writing by reason of changed economic
conditions makizg such protection inadequate; and (C)to cover at least the following
hazards; (1) premises and operations; (2) products and completed operations on an “if
any” basis; (3) indepexdsnt contractors; (4) blanket contractual liability for all legal
contracts; and (5) contraciual liability covering the indemnities contained in Article 13

hereof to the extent the same is available;

(i)  business income irswanrce (A) with loss payable to Lender; (B) covering
all risks required to be covered by thé insurance provided for in subsection (i) above for a
period commencing at the time of loss for such length of time as it takes to repair or
replace with the exercise of due diligencs and dispatch; (C) containing an extended
period of indemnity endorsement which provides that after the physical loss to the
Improvements and Personal Property has been repaired, the continued loss of income will
be insured unti} such income either returns to the same level it was at prior to the loss, or
the expiration of twenty-four (24) months from the date-inat the Property is repaired or
replaced and operations are resumed, whichever first occurs, and notwithstanding that the
policy may expire prior to the end of such period; and (D} ir. an amount equal to one
hundred percent (100%) of the projected gross income from ‘thé Property for a period
from the date of loss to a date (assuming total destruction) which(iz twenty-four (24)
months from the date that the Property is repaired or replaced ans operations are
resumed. The amount of such business income insurance shall be deterrained prior to the
date hereof and at least once each year thercafter based on Borrower’s rcasonable
estimate of the gross income from the Property for the succeeding sixteen (46} month
period. All proceeds payable to Lender pursuant to this subsection shall be heid by
Lender and shall be applied to the obligations secured by the Loan Documents from time
to time due and payable hereunder and under the Note; provided, however, that nothing
herein contained shall be deemed to relieve Borrower of its obligations to pay the
obligations secured by the Loan Documents on the respective dates of payment provided
for in the Note and the other Loan Documents except to the extent such amounts are
actually paid out of the proceeds of such business income insurance;

(iv)  atall times during which structural construction, repairs or alterations are
being made with respect to the Improvements (A)owner’s contingent or protective
liability insurance covering claims not covered by or under the terms or provisions of the
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above mentioned commercial general liability insurance policy; and (B) the insurance
provided for in Section 3.3(a)(i) written in a so-called builder’s risk completed value
form (1) on a non-reporting basis, (2) against all risks insured against pursuant to Section
3.3(a)(i), (3) including permission to occupy the Property, and (4) with an agreed amount
endorsement waiving co-insurance provisions;

(v)  to the extent Borrower has any employees, workers’ compensation,
subject to the statutory limits of the state in which the Property is located, and employer’s
liability insurance with a limit of at least $1,000,000 per accident and per disease per
employee, and $1,000,000 for discase aggregate in respect of any work or operations on
or zoovt the Property, or in connection with the Property or its operation (if applicable);

(v1¥ - comprehensive boiler and machinery insurance, if applicable, in amounts
as shall bessasonably required by Lender on terms consistent with the commercial
property insurar<e nolicy required under subsection (i) above;

(vi))  umiorella-liability insurance in addition to primary coverage in an amount
not less than Fifteen M:ificn and No/100 Dollars (815,000,000) per occurrence on terms
consistent with the comrerial general liability insurance policy required under
subsection (ii) above and (viii);

(viii)  motor vehicle liabiii*; coverage for all owned and non-owned vehicles,
including rented and leased vehicles containing minimum limits per occurrence,
including umbrella coverage, of One Miitior-and No/100 Dollars ($1,000,000);

(ix)  to the extent applicable, so-calicd“dramshop” insurance or other liability
insurance required in connection with the sale of ajcoholic beverages; and

(x)  insurance against employee dishonesty in ‘an amount no greater than
$100,000 and with a deductible not greater than Twenty-Tive Thousand and No/100
Dollars ($25,000);

(xi)  if “acts of terrorism” or other similar acts or events or * fire following” are
hereafter excluded from Borrower’s comprehensive all risk insurance policy or policies
required under subsections (i} and (3ii) above, Borrower shall obtain an erqaorsement to
such policy or policies, or a separate policy from an insurance provider whicl) mnaintains
at least an investment grade rating from S&P (that is, “BBB-") and, if they are rucing the
Securities and if they rate the insurer from Fitch (that is, “BBB-"") and from Moody’s
(that is, “Baa3™), insuring against all such excluded acts or events and “fire following”, to
the extent such policy or endorsement is available, in an amount determined by Lender in
its sole discretion (but in no event more than an amount equal to the sum of 100% of the
“Full Replacement Cost” and twelve (12) months business interruption insurance),
provided, however, Borrower shall not be required to pay annual premiums in excess of
$125,000 for the coverage required under this subsection (xi) for the Property, it being
agreed that the endorsement or policy shall be in form and substance reasonably
satisfactory to Lender. Notwithstanding the foregoing, for so long as the Terrorism Risk
Insurance Act of 2002 (“TRIA”) is in effect (including any extensions or if another
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federal governmental program is in effect which provides substantially similar
protections as TRIA), Lender shall accept terrorism insurance which covers against
“covered acts” as defined by TRIA (or such other program) as full compliance with this
subsection (xi) as it relates to the risks that are required to be covered; and

(xii)  any other insurance as may be reasonably required by Lender, and in such
amounts as Lender from time to time may reasonably request against such other insurable
hazards which at the time are commonly insured against and commercially available for
property similar to the Property located in or around the region in which the Property is
located.

5y All insurance provided for in Section 3.3(a) hereof shall be obtained under
valid and enforceable policies (the “Policies” or in the singular, the “Policy™), in such forms and,
from time to time afiec the date hereof, in such amounts as may be reasonably satisfactory to
Lender, issued by finandially sound and responsible insurance companies authorized to do
business in the state in whic’s the Property is located and approved by Lender. The Policies shall
be issued by financially sound uid responsible insurance companies authorized to do business in
the state in which the Property-islocated and having a claims paying ability rating of “A™ or
better by Standard & Poor’s Rating; Services, a division of The McGraw-Hill Companies, Inc.
(“S&P”) and Fitch, Inc. (“Fitch”) and wr insurance financial strength rating of “A2” by Moody’s
Investors Service, Inc. (“Moody’s”; S&F, Fitch and Moody’s are collectively referred to as the
“Rating Agencies” and individually as a “Reiing Agency”). If a Securitization occurs, (i) the
foregoing required insurance company rating by a Kating Agency not rating any Securities shall
be disregarded and (ii) if the insurance company cur.iplies with the aforesaid S&P required rating
(and S&P is rating the Securities) and the other Rating Agencies rating the Securities do not rate
the insurance company, such insurance company shall be’deemed acceptable with respect to such
Rating Agency not rating such insurance company. Notwifistanding the foregoing, Borrower
shall be permitted to maintain the Policies with insurance companies which do not meet the
foregoing requirements (an “Otherwise Rated Insurer”), provided Borrower obtains a
“cut-through” endorsement (that is, an endorsement which permits recevery against the provider
of such endorsement) with respect to any Otherwise Rated Insurer from an insurance company
which meets the claims paying ability ratings required above. Moreover, if Borrower desires to
maintain insurance required hereunder from an insurance company which dozs not meet the
claims paying ability ratings set forth herein but the parent of such insurance conizany, which
owns at least fifty-one percent (51%) of such insurance company, maintains such ratings,
Borrower may use such insurance companies if approved by the Rating Agencies (sucl apnroval
may be conditioned on items required by the Rating Agencies including a requirement thut the
parent guarantee the obligations of such insurance company). Not less than thirty (30) days prior
to the expiration dates of the Policies theretofore furnished to Lender pursuant to Section 3.3(a),
Borrower shall deliver certified copies of the Policies marked “premium paid” or accompanied
by evidence satisfactory to Lender of payment of the premiums due thereunder (the “Insurance
Premiums”), provided, however, that in the case of renewal Policies, Borrower may furnish
Lender with binders therefor to be followed by the original Policies when issued.

(¢}  Except to the extent required pursuant to Section 3.3(a) hereof, Borrower
shall not obtain separate insurance concurrent in form or contributing in the event of loss with
that required in Section 3.3(a) to be furnished by, or which may be reasonably required to be
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furnished by, Borrower. In the Event Borrower obtains separate insurance or an umbrella or
blanket policy, Borrower shall notify Lender of the same and shall cause certified copies of each
Policy to be delivered as required in Section 3.3(a). Any blanket insurance Policy (which may
include coverage required under Section 3.3(a)(xi)) shall specifically allocate to the Property the
amount of coverage from time to time required hereunder and shall otherwise provide the same
protection as would a separate policy insuring only the Property in compliance with the
provisions of Section 3.3(a).

(d)  All Policies of insurance provided for or contemplated by Section 3.3(a)
shall be primary coverage and, except for the Policy referenced in Section 3.3(a)(v), shall name
Borrower 25 th2 insured and Lender and its successors and/or assigns as the additional insured, as
their interests inay appear, Borrower shall not procure or permit any of its constituent entities to
procure any othc:insurance coverage which would be on the same level of payment as the
Policies or would aowersely impact in any way the ability of Lender or Borrower to collect any
proceeds under any of tlie Policies.

()  All Policies of insurance provided for in Section 3.3(a), except for the
Policies referenced in Section 53.7(a)(v) and (a)(viii) shall contain clauses or endorsements to the
effect that:

(i)  no act or negliger<e) of Borrower, or anyone acting for Borrower, or of
any tenant under any Lease or other ¢ocupant, or failure to comply with the provisions of
any Policy which might otherwise resuit in a forfeiture of the insurance or any part
thereof, shall in any way affect the validity or enforceability of the insurance insofar as
Lender is concerned;

(i)  the Policy shall not be materially changed (other than to increase the
coverage provided thereby) or cancelled withoui at lezct 30 days’ written notice to
Lender and any other party named therein as an insured; and

(iii)  each Policy shall provide that the issuers thereot shall give written notice
to Lender if the Policy has not been renewed thirty (30) days priot to its expiration; and

(iv)  Lender shall not be liable for any Insurance Premiums ‘hervon or subject
to any assessments thereunder,

3] Upon the written request of Lender, Borrower shall furnish to Lexder, on
or before thirty (30) days after the close of each of Borrower’s fiscal years, a statement certified
by Borrower or a duly authorized cofficer of Borrower of the amounts of insurance maintained in
compliance herewith, of the risks covered by such insurance and of the insurance company or
companies which carry such insurance.

(g) If at any time Lender is not in receipt of written evidence that all insurance
required hereunder is in full force and effect, then Lender shall have the right, without notice to
Borrower, to take such action as Lender deems necessary to protect its interest in the Property,
including, without limitation, the obtaining of such insurance coverage as Lender in its sole
discretion deems appropriate, but no greater than the limits required under this Security
Instrument and/or the Other Security Documents and all expenses incurred by Lender in
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connection with such action or in obtaining such insurance and keeping it in effect shall be paid
by Borrower to Lender upon demand and until paid shall be secured by this Security Instrument
and shall bear interest in accordance with Article 4 of the Note; provided, however, Lender shall
endeavor to send Borrower notice prior to obtaining any such insurance, but the failure to give
such notice shall in no way limit Lender’s right to obtain such insurance.

(h) - If the Property shall be damaged or destroyed, in whole or in part, by fire
or other casualty, Borrower shall give prompt notice of such damage to Lender and, provided
that Net Proceeds are made available to Borrower in accordance with Section 4.3 hereof, shall
promptly commence and diligently prosecute the completion of the repair and restoration of the
Property asiie:ly as possible to the condition the Property was in immediately prior to such fire
or other casual(y_with such alterations as may be approved by Lender in its reasonable discretion
(the “Casualty Résioration”) and otherwise in accordance with Section4.3 of this Security
Instrument. Borfowsz shall pay all costs of such Restoration whether or not such costs are
covered by insurance.

) In the event of foreclosure of this Security Instrument, or other transfer of
title to the Property in extinguisiirient in whole or in part of the Debt all right, title and interest of
Borrower in and to such policies thén in force concerning the Property and all proceeds payable
thereunder shall thereupon vest in the patshaser at such foreclosure or Lender or other transferee
in the event of such other transfer of title.

Section3.4  Payment of Taxes_etc. (a) Borrower shall promptly pay, or cause
to be paid, all taxes, assessments, water rates, sewei Tents, governmental impositions, and other
charges, including without limitation vault charges and license fees for the use of vaults, chutes
and similar areas adjoining the Land, now or hereafter lovizd or assessed or imposed against the
Property or any part thereof (the “Taxes”), all ground reats, maintenance charges and similar -
charges, now or hereafter levied or assessed or imposed against tisc Property or any part thereof
(the “Other Charges”), and all charges for utility services provided-io the Property prior to the
delinquency date thereof. Borrower will deliver to Lender, promoily upon Lender’s request,
evidence satisfactory to Lender that the Taxes, Other Charges and uitli*y service charges have
been so paid or are not then delinquent. Borrower shall not suffer and shall jromptly cause to be
paid and discharged any Tax, Other Charge or other lien or charge whatsoever rixich may be or
become a lien or charge against the Property. Except to the extent sums suificiint to pay all
Taxes and Other Charges have been deposited with Lender in accordance with the #érms of this
Security Instrument, Borrower shall furnish to Lender paid receipts for the payment of the Taxes
and Other Charges prior to the date the same shall become delinquent.

(b)  After prior written notice to Lender, Borrower, at its own expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good faith and with
due diligence, the amount or validity or application in whole or in part of any of the Taxes or
Other Charges, provided that (i} no Event of Default has occurred and is continuing under the
Note, this Security Instrument or any of the Other Security Documents, (i) Borrower is
permitted to do so under the provisions of any other mortgage, deed of trust or deed to secure
debt affecting the Property, (iii) such proceeding shall suspend the collection of the Taxes or
Other Charges from Borrower and from the Property or Borrower shall have paid all of the Taxes
or Other Charges under protest, (iv) such proceeding shall be permitted under and be conducted
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in accordance with the provisions of any other instrument to which Borrower is subject and shall
not constitute a default thereunder, (v) neither the Property nor any part thereof or interest therein
will be in danger of being sold, forfeited, terminated, cancelled or lost, (vi) Borrower shall have
deposited with Lender adequate reserves for the payment of the Taxes or Other Charges, together
with all interest and penalties thereon, unless Borrower has paid all of the Taxes or Other
Charges under protest, and (vii) Borrower shall have furnished the security as may be required in
the proceeding, or as may be requested by Lender to insure the payment of any contested Taxes
or Other Charges, together with all interest and penalties thereon,

Section3.5 Escrow Fund. Borrower shall pay to Lender on each Payment
Date (as defned in the Note) (a) one-twelfth of an amount which would be sufficient to pay the
Taxes payable, nr estimated by Lender to be payable, during the next ensuing twelve (12)
months and (b)op2-twelfth of an amount which would be sufficient to pay the Insurance
Premiums due for-ire renewal of the coverage afforded by the Policies upon the expiration
thereof (the amounts in 1> and (b) above shall be called the “Escrow Fund™). Borrower agrees
to notify Lender immediaiely of any changes to the amounts, schedules and instructions for
payment of any Taxes and JVicurance Premiums of which it has or obtains knowledge and
authorizes Lender or its agent i obtain the bills for Taxes directly from the appropriate taxing
authority. The Escrow Fund and the payments of interest or principal or both, payable pursuant
to the Note shall be added together anc shall be paid as an aggregate sum by Borrower to Lender.
Lender will apply the Escrow Fund to paymerts of Taxes and Insurance Premiums required to be
made by Borrower pursuant to Section 3.3-aad Section 3.4 hereof. If the amount of the Escrow
Fund shall exceed the amounts due for Taxes and'Insurance Premiums pursuant to Section 3.3
and Section 3.4 hereof, then Lender shall, in its discretion, return any excess to Borrower or
credit such excess against the next payment to be made to the Escrow Fund. In allocating such
excess, Lender may deal with the person shown on the‘rezcrds of Lender to be the owner of the
Property. If the Escrow Fund is not sufficient to pay the icems set forth in (a) and (b) above,
Borrower shall promptly pay to Lender, upon demand, an amourt vthich Lender shall reasonably
estimate as sufficient to make up the deficiency. The Escrow Fund shall not constitute a trust
fund and may be commingled with other monies held by Lender. The fscrow Fund shall be held
and maintained in an escrow account pursuant to the terms of the Cash Mazegement Agreement.

Notwithstanding the provisions of this Section 3.5 to the contruiy and provided
(x) Borrower is in compliance with Section 3.4 hereof and (y) no Event of Defant; has occwred
and is continuing, Borrower shall not be required to escrow for Taxes. Additionally, so long as
(i) no Event of Default has occurred and is continuing, (ii) Borrower delivers to Lendcr evidence
reasonably satisfactory to Lender that all Insurance Premiums have been paid prior the ¢aw such
Insurance Premiums are due and (iii) the insurance that Borrower is required to maintain
hereunder continues to be maintained pursuant to blanket Policies in accordance with Section 3.3
hereof, then Borrower shall not be required to make monthly payments of the Insurance
Premiums into the Escrow Fund.

Section 3.6  Condemnation. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served in connection with such proceedings.
Lender may participate in any such proceedings, and Borrower shall from time to time deliver to
Lender all instruments requested by it to permit such participation. Borrower shall, at its
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expense, diligently prosecute any such proceedings, and shall consult with Lender, its attorneys
and experts, and cooperate with them in the carrying on or defense of any such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or
otherwise (including but not limited to any transfer made in lieu of or in anticipation of the
exercise of such taking), and whether or not any Award (defined below) is made available to
Borrower for Restoration in accordance with Section 4.3, Borrower shall continue to pay the
Debt at the time and in the manner provided for its payment in the Note and in this Security
Instrument and the Debt shall not be reduced unti! any award or payment therefor (an “Award”)
shall have been actually received and applied by Lender, after the deduction of expenses of
collection, to_the reduction or discharge of the Debt. Lender shall not be limited to the interest
paid on the’awurd by the condemning authority but shall be entitled to receive out of the award
interest at the<atz.or rates provided herein or in the Note. Lender may apply any Award to the
reduction or dischiige of the Debt whether or not then due and payable. Borrower shall cause
any Award in any coudsmnation or eminent domain proceeding, which is payable to Borrower,
to be paid directly to Lendar. In the event that the Property or any portion thereof is taken by
any condemning authority, Borrower shall, provided that the Net Proceeds are made available to
Borrower by Lender pursuant 1o the terms of Section 4.3 hereof, promptly proceed to restore,
repair, replace or rebuild the Progerty in a workmanlike manner to the extent practicable to be of
at least equal value and substantially the same character as prior to such condemnation or
eminent domain proceeding (the “Coidemnation Restoration™; the Condemnation Restoration
and the Casualty Restoration collectively %.ezeinafter referred to as the “Restoration”). If the
Property is sold, through foreclosure or othewise. prior to the receipt by Lender of the Award,
Lender shall have the right, whether or not a dzfic.ency judgment on the Note shall have been
sought, recovered or denied, to receive the award Or payment, or a portion thereof sufficient to
pay the Debt.

Section 3.7  Leases and Rents. (a) Borrower may enter into a proposed Lease
(including the renewal or extension of an existing Lease (a “Renewal Lease™)) without the prior
written consent of Lender, provided such proposed Lease or Rencwal Lease (i) provides for
rental rates and terms comparable to existing local market rates and ierms (taking into account
the type and quality of the tenant and the type of property) as of the dat< such Lease is executed
by Borrower (or, in the case of a Renewal Lease, the rent payable during cuch renewal, or a
formula or other method to compute such rent, is as may be provided for in thr original Lease),
(ii) is an arms-length transaction with a bona fide, independent third party tenant; (i) does not,
in Borrower’s commercially reasonable judgment, have a materially adverse effect-o% the value
or quality of the Property, (iv}is subject and subordinate to the Security Instrumeit <ad the
lessce thereunder agrees to attorn to Lender, (v) is written on the standard form of lease approved
by Lender (other than factual information with respect to the tenant and other commercially
reasonable modifications, provided that in no event shall such modifications alter in any material
adverse respect the standard lease provisions relating to subordination and attornment), and
(vi)is not a Major Lease (defined below). All proposed Leases which do not satisfy the
requirements set forth in this Subsection 3.7(a) shall be subject to the prior approval of Lender
and its counsel, at Borrower’s reasonable expense, which approval shall not be unreasonably
withheld, conditioned or delayed. Upon Lender’s reasonable request, Borrower shall deliver to
Lender copies of any Leases which are entered into pursuant to this Subsection together with
Borrower’s certification that it has satisfied all of the conditions of this Subsection.
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(b)  Borrower shall (i) observe and perform all the material obligations
imposed upon the lessor under the Leases and shall not do or permit to be done anything to
impair the value of any of the Leases as security for the Debt; (ii) promptly send copies to
Lender of all notices of default which Borrower shall send or receive thereunder; (iii) enforce all
of the material terms, covenants and conditions contained in the Leases upon the part of the
Tenant thereunder to be observed or performed; (iv) shall not collect any of the Rents more than
one (1) month in advance (except security deposits shall not be deemed Rents collected in
advance) without Lender’s prior written consent; (v) shall not execute any other assignment of
the lessor’s interest in any of the Leases or the Rents; and (vi) not consent to any assignment of
or subletting under any Leases not in accordance with their terms, without the prior written
consent of Lender, which consent shall not be unreasonably withheld or delayed.

(¢~ Borrower may, without the consent of Lender, amend, modify or waive
the provisions of aiiy L.zase or terminate, reduce rents under, accept a surrender of space under,
or shorten the term of, sov-Lease (including any guaranty, letter of credit or other credit support
with respect thereto) proviged that such Lease is not a Major Lease, and that such action (taking
into account, in the case of a ‘¢tmination, reduction in rent, surrender of space or shortening of
term, the planned alternative usz of the affected space) does not, in Borrower’s commercially
reasonable judgment, have a matenially adverse effect on the value of the Property taken as a
whole, and provided that such Lease. as amended, modified or waived, is otherwise in
compliance with the requirements of this Security Instrument and any lease subordination
agreement binding upon Lender with respect to such Lease. A termination of a Lease (other than
a Major Lease) with a tenant who is in default seycnd applicable notice and grace periods shall
not be considered an action which has a materially #dverse effect on the value of the Property
taken as a whole. Any amendment, modification, ‘w=iver, termination, rent reduction, space
surrender or term shortening which does not satisfy the reguirements set forth in this Subsection
shall be subject to the prior approval of Lender and i1s/counsel, at Borrower’s reasonable
expense, which approval shall not be unreasonably withheld, ccndiiioned or delayed. Borrower
shall promptly deliver to Lender copies of all Leases, amendmeiits, modifications and waivers
which are entered into pursuant to this Subsection, together with Benower’s certification that it
has satisfied all of the conditions of this Subsection..

(d)  Notwithstanding anything contained herein to the contrary, Dorrower shall
not, without the prior written consent of Lender (which consent shall not e rareasonably
withheld), enter into, renew, extend, materially amend, materially modify, waive ary material
provisions of, terminate, reduce rents under, accept a surrender of space under, or shorten the
term of, any Major Lease or any instrument guaranteeing or providing credit support for any
Major Lease. The term “Major Lease” shall mean any Lease for the demised space at the
Property described in that certain Indenture of Lease, dated as of August 8, 1990, by and
between Borrower, as successor-in-interest to Inn of O’Hare International Limited Partnership,
and Mirage Restaurant, Inc.

(e)  Upon the occurrence and during the continuance of an Event of Default, to
the extent permitted by law, Borrower shall promptly deposit with Lender any and all monies
representing security deposits under the Leases, whether or not Borrower actually received such
monies (the “Security Deposits”). Lender shall hold the Security Deposits in accordance with
the terms of the respective Lease, and shall promptly release the Security Deposits in order to
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return a tenant’s Security Deposit to such tenant if and when such tenant is entitled to the return
of the Security Deposit under the terms of the Lease and is not otherwise in default under the
Lease. To the extent required by the Lease or Applicable Laws (defined below), Lender shall
hold the Security Deposits in an interest bearing account selected by Lender in its sole discretion,
provided it complies with the terms of the Lease. In the event Lender is not permitted by law to
hold the Security Deposits, Borrower shall deposit the Security Deposits into an account with a
federally insured institution as approved by Lender. Upon Borrower’s cure of such Event of
Default and Lender’s acceptance of such cure, Lender shall return to Borrower the Security
Deposits in Lender’s possession at the time of such cure.

£)  Lender shall, within ten (10) Business Days following written request
from Borrowsr, execute and deliver a non-disturbance agreement (an “NDA”), in a form
reasonably acceptable to Lender, with the tenant under any Lease, provided that such Lease that
is actually approved i writing by Lender (as opposed to deemed approved). As a clarification of
the preceding sentence snd-without limiting the foregoing, in the event Borrower requests Lender
to deliver an NDA for auy I.case that would not otherwise require Lender’s consent pursuant to
Section 3.7(a) hereof, Lender shall not be obligated to deliver such NDA until such time as
Lender actually approves such Lzase in writing (as opposed to deemed approval).

(8  Notwithstanding the provisions above, to the extent that Lender’s prior
written approval is required pursuant to ttas Section 3.7, Lender shall, with respect to new Leases
and renewals, modifications, amendments ot terminations of existing Leases, use good faith
efforts to respond within ten (10) Business Drys after Lender’s receipt of Borrower’s written
request for such approval. If Lender fails to respond to such request within ten (10) Business
Days, and Borrower sends & second request conteining a legend in bold lettering with the
following language: “LENDER’S RESPONSE IS REGUIRED WITHIN FIVE (5) BUSINESS
DAYS OF RECEIPT OF THIS NOTICE PURSUANT TO THE TERMS OF A MORTGAGE
BETWEEN THE UNDERSIGNED AND LENDER” in an envziope marked “PRIORITY”, and
if Lender fails to respond to such second written request before-th< expiration of such five (5)
Business Day period, then Lender shall be deemed to have appruved the matter for which
Lender’s approval was sought. Borrower shall be required to provide Lender with such
information and documentation as may be reasonably required by Lender, including, without
limitation, lease comparables and other market information as reasonably requirzd by Lender.

Section 3.8  Maintenance and Use of Property. Borrower shieli cause the
Property to be maintained in a good and safe condition and repair. Borrower shall (or shall cause
to be done), provided that the Net Proceeds are made available to Borrower by Lender pussuant
to the terms of Section 4.3 hereof, promptly repair, replace or rebuild any part of the Property
which may be destroyed by any casualty, or become damaged, womn or dilapidated or which may
be affected by any proceeding of the character referred to in Section 3.6 hereof and shall
complete and pay for any structure at any time in the process of construction or repair on the
Land. Borrower shall not initiate, join in, acquiesce in, or consent to any change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the
uses which may be made of the Property or any part thereof. If under applicable zoning
provisions the use of all or any portion of the Property is or shall become a nonconforming use,
Borrower will not cause or knowingly permit the nonconforming use to be discontinued or the
nonconforming Improvement to be abandoned without the express written consent of Lender.
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Lender’s prior approval shail be required in connection with any alterations to any .
Improvements, exclusive of both alterations to tenant spaces required under any Lease and
alterations required under the PIP (hereinafter defined), (a) that is reasonably likely to have a
material adverse effect on the Property or (b) that, together with any other alterations undertaken
at the same time (including any related alterations, improvements or replacements), are
reasonably anticipated to have a cost in excess of $750,000.00 (the “Alteration Threshold”). If
the total unpaid amounts incurred with respect to such alterations to the Improvements shall at
any time exceed the Alteration Threshold, Borrower shall promptly deliver to Lender as security
for the payment of such amounts and as additional security for Borrower's obligations under this
Security Instrument, the Note and the Other Security Documents any of the following: (i) cash,
(i) direct non-2allable obligations of the United States of America or other obligations which are
“government securities” within the meaning of Section 2(2)(16) of the. Investment Company Act
of 1940, to the ¢t acceptable to the applicable Rating Agencies, (iii) Letter of Credit (defined
below), (iv) other se.tuities acceptable to Lender and the Rating Agencies, or (v) a completion
bond, provided that such sompletion bond is acceptable to the Lender and the Rating Agencies.
Such security shall be in a»-amount equal to the excess of the total unpaid amounts incurred and
to be incurred with respect to _such alterations to the Improvements over the Alteration
Threshold. The term “Letter of Credit” shall mean a transferable, clean, irrevocable,
unconditional, standby letter of credit in form, substance and amount reasonably satisfactory to
Lender in its reasonable discretion, iscued or confirmed by a commercial bank with a long term
debt obligation rating of AA or better (07 = comparable long term debt obligation rating) as
assigned by the Rating Agencies and otherwise satisfactory to Lender in its reasonable discretion
(the “Issuing Bank™). The Letter of Credit shall be payable upon presentation of a sight draft
only to the order of Lender at a New York City bimb.. The Letter of Credit shall have an initial
expiration date of not less than one (1) year and sha!l b2 automatically renewed for successive
twelve (12) month periods for the term of the Loan (unless such Letter of Credit provides that the
issuing bank may elect not to renew the Letter of Credit upo=-written notice to the beneficiary at
least thirty (30) days prior to its expiration date) and shall provice fcr multiple draws. The Letter
of Credit shall be transferable by Lender and its successors and assigns at a New York City bank.

Provided Borrower otherwise complies with the Loai Documents regarding
replacement of FF&E (as defined below), Borrower shall have the right to 'seli existing hotel
furniture, furnishings, fixtures and equipment in the guest rooms, hallways, lotoies, restaurants,
lounges, meeting and banquet rooms, parking facilities and other public areas i (orlacements
thereof (collectively “FF&E”) and to keep the proceeds of such sale until the Borrower shall
have received $50,000 (the “FF&E Sale Threshold”) in the aggregate for all such sales-of TF&E
during the term of the Loan. Once the FF&E Sale Threshold has been satisfied, the Borrower
shall deposit all subsequent proceeds from the sale of FF&E Replacements into the FF&E
Reserve Escrow Account {as defined in the Reserve and Security Agreement).

Section 3.9  Waste. Borrower shall not commit or suffer or permit to be
committed or suffered any waste of the Property or make any change in the use of the Property
which will in any way materially increase the risk of fire or other hazard arising out of the
operation of the Property, or take any action that might invalidate or give cause for cancellation
of any Policy, or do or permit to be done thereon anything that may in any way impair the value
of the Property or the security of this Security Instrument. Borrower will not, without the prior
written consent of Lender, permit any drilling or exploration for or extraction, removal, or
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production of any minerals from the surface or the subsurface of the Land, regardless of the
depth thereof or the method of mining or extraction thereof, except as permitted by Permitted
Exceptions,

Section 3.10 Compliance with Laws. (a} Borrower shall promptly comply with
all existing and future federal, state and local laws, orders, ordinances, governmental rules and
regulations or court orders affecting the Property, or the use thereof (“Applicable Laws”).

(b)  Borrower shall from time to time, upon Lender’s request, provide Lender
with evidence reasonably satisfactory to Lender that the Property complies with all Applicable
Laws or is exempt from compliance with Applicable Laws,

(c) - . Notwithstanding any provisions set forth herein or in any document
regarding Lender’s arproval of alterations of the Property, Borrower shall not alter the Property
in any manner which woeuld materially increase Borrower’s responsibility for compliance with
Applicable Laws without sh prior written approval of Lender. Lender’s approval of the plans,
specifications, or working drawings for alterations of the Property shall create no responsibility
or liability on behalf of Lender-io: their completeness, design, sufficiency or their compliance
with Applicable Laws. The foregoing shall apply to tenant improvements constructed by
Borrower or by any of its tenants. Lcrder may condition any such approval upon receipt of a
certificate of compliance with Applicable Caws from an independent architect, engineer, or other
person reasonably acceptable to Lender.

(d)  Borrower shall give prompt nstice or cause prompt notice to be given to
Lender of the receipt by Borrower of any notice relaic to a material violation of any Applicable
Laws and of the commencement of any proceedings or investigations which relate to compliance
with Applicable Laws,

(e)  After prior written notice to Lender, Bortower; at its own expense, may
contest by appropriate legal proceeding, prompily initiated and condvited in good faith and with
due diligence, the Applicable Laws affecting the Property, provided thac (1) no Event of Default
has occurred and is continuing under the Note, this Security Instrumen: or any of the Other
Security Documents; (ii) Borrower is permitted to do so under the provisions.of any other
mortgage, deed of trust or deed to secure debt affecting the Property; (iii) such prorerding shall
be permitted under and be conducted in accordance with the provisions of any oth<r insitrument
to which Borrower or the Property is subject and shall not constitute a default thireunder;
(iv) neither the Property, any part thereof or interest therein, any of the tenants or occuyants
thereof, nor Borrower shall be affected in any material adverse way as a result of such
proceeding; (v) non-compliance with the Applicable Laws shall not impose material civil or
criminal liability on Borrower or Lender; (vi) Borrower shall have furnished the security as may
be required in the proceeding or reasonably required by Lender to ensure compliance by
Borrower with the Applicable Laws; and (vii) Borrower shall have furnished to Lender all other
items reasonably requested by Lender.

43} Borrower will not engage or knowingly permit others to engage in any
illegal activities at the Property,
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Section 3.1} Books and Records. (a) Borrower and any Guarantors (defined in
Subsection 10.1(¢)) and Indemnitor(s) (defined in Section 13.4), if any, shall keep adequate
books and records of account in accordance with generally accepted accounting principles
(“GAAP™), or the Uniform System of Accounts for the Lodging Industry, as applicable, and
furnish to Lender:

(i) an annual occupancy summary for the Property setting forth the
occupancy rates, average daily room rates and room revenues for each month of the
preceding calendar year, as well as annual averages of the same, and such other
information as may customarily be reflected thereon or reasonably requested by Lender
witun sixty (60) days after the close of each fiscal year of Borrower,

(1Y - (A) quarterly operating statements of the Property, prepared and certified
by Borrcwe: in the form required by Lender (to the extent Borrower is reasonably
capable of prepriing such form), detailing the revenues received, the expenses incurred
and the net operating income before and after debt service (principal and interest) and
major capital improveraents for that quarter and containing appropriate year to date
information and (B) quercerly balance sheets of Borrower prepared and certified by
Borrower in the form required by Lender, each within thirty (30) days after the end of
each calendar quarter, excep: with respect to the fourth calendar quarter, which
(x) operating statement for the Tcurh calendar quarter may be delivered simultaneously
with the annual operating statemer( as required pursuant to subsection (iv) below and
(v) balance sheet for the fourth calender quarter may be delivered simultaneously with
the annual balance sheet as required pursuart io subsection (v) below;

(i)  the most current Smith Travel Nesearch Reports then available to
Borrower reflecting market penetration and relevait notel properties competing with the
Property within thirty (30) days after the end of each caleudar quarter;

(iv)  an annual operating statement of the Propeity 9dstailing the total revenues
received, total expenses incurred, total cost of all capital impreverients, total debt service
and total cash flow, to be prepared and certified by Borrower in thie form required by
Lender (to the extent Borrower is reasonably capabie of preparing suck form), and an
annual operating statement certified by an authorized officer of the Borrower, within
ninety (90) days after the close of each fiscal year;

(v)  an annual balance sheet, profit and loss statement and financial stiteinents
of Borrower, any Guarantors and any Indemnitor(s) in the form required by Lender (to
the extent Borrower is reasonably capable of preparing such form), prepared and certified
by the respective Borrower, Guarantors and/or Indemnitor(s), within one hundred twenty
(120) days after the close of each fiscal year of Borrower, Guarantors and Indemnitor(s),
as the case may be; and

(vi)  an annual operating budget (the “Approved Annual Budget™) presented on
a monthly basis consistent with the annual operating statement described above for the
Property, including cash flow projections for the upcoming year, and all proposed capital
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replacements and improvements at least fifteen (15) days prior to the start of each
calendar year.

(b)  Borrower, any Guarantor and any Indemnitor shall furnish Lender with
such other additional financial or management information (including State and Federal tax
returns) as may, from time to time, be reasonably required by Lender or requested by any Rating
Agency in form and substance satisfactory to Lender.

(c)  Borrower, any Guarantor and any Indemnitor shall furnish to Lender and
its agents convenient facilities for the examination and audit of any such books and records.

@ Notwithstanding the foregoing, until- such time as the Loan has been
Securitized, each of the items required to be delivered pursuant to subsections (a)(i) and (ii)
shall, upon reascaakis request by Lender, be delivered on a monthly rather than quarterly basis,
in each case not later tian 20 days following the end of the calendar month to which such
information relates, ‘

{e)  Notwithstarding the foregoing, if required by Lender in connection with a
Securitization (hereinafter defined). aii financial statements and reports required to be delivered
under this Section 3.11 will be in th2 {orm and substance required for Lender to comply with
Regulation AB under the Securities Aci¢< 1933 and the Securities and Exchange Act of 1934, as
the same may be amended from time to i<, and Regulation S-X under the Securities Act of
1933, as the same may be amended from time to tinze.

H All information, reports, ccetificates, financial statements and other
materials required to be delivered pursuant to this Section 3.11 shall be delivered in hardcopy
and, to the extent readily available, in electronic format.

Notwithstanding anything to the contrary’ coptained herein, Borrower
acknowledges and agrees that the obligations of Borrower pursuani %o this Section 3.11 are in no
way conditioned upon receipt by Borrower of any information or documeatation from any other
person and/or entity, including, without limitation, the failure of Borrovrer to receive any such
information in a timely manner shall not excuse Borrower from complying w.th this Section 3.11
or extend the time frame for such compliance.

Section 3.12  Payment for Labor and Materials. (a) Subject to the pievisions of
Section 3.12(b) below, Borrower will promptly pay when due all bills and costs Tci Jabor,
materials, and specifically fabricated materials incurred in connection with the Property
(collectively, the “Labor and Material Costs™) and never permit or cause to be permitted to exist
in respect of the Property or any part thereof any lien or security interest, even though inferior to
the liens and the security interests hereof, and in any event never permit to be created or exist in
respect of the Property or any part thercof any other or additional lien or security interest other
than the liens or security interests hereof, except for the Permitted Exceptions (defined below),

(b)  After prior written notice to Lender, Borrower, at its own expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good faith and with
due diligence, the Labor and Material Costs, provided that (i) no Event of Default has occurred
and is continuing; (ii) such proceeding shall be permitted under and conducted in accordance
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with the provisions of any other instrument to which Borrower is subject and shall not constitute
a default thereunder; (lii) neither the Property, any part thereof or interest therein, any of the
tenants or occupants thereof, nor Borrower shall be affected in any material adverse way as a
result of such proceeding; and (iv) the lien of the Labor and Material Costs has been discharged
of record (by payment, bonding or otherwise).

Section 3.13  Performance of Other Agreements. Borrower shall observe and
perform each and every term to be observed or performed by Borrower pursuant to the terms of
any agreement or recorded instrument affecting or pertaining to the Property (the “Recorded
Matters”), or given by Borrower to Lender for the purpose of further securing an Obligation and
any amend:aents, modifications or changes thereto, provided, however, Borrower shall be
entitled to coxiest the applicability of any of the Recorded Matters in compliance with the
requirements of Scetion 3.10(e) hereof.

Section 314 Change of Name, Identity or Structure. Except as may be
permitted under Article & hireof, Borrower will not change Borrower’s name, identity (including
its trade name or names) or corporate, partnership or other structure without notifying Lender of
such change in writing at least(pirty (30) days prior to the effective date of such change and, in
the case of a change in Borrower’s structure, without first obtaining the prior written consent of
Lender, which consent shall not be uirzasonably withheld or delayed.

Section 3.15 Existence. Burower will continuously maintain (a) its existence
and shall not dissolve or permit its dissolution, /) its rights to do business in the state where the
Property is located and (c) its franchises and traae-rames, if any, subject to Section 3.19.

Section 3.16 Management Agreement,~ (@) The Improvements are operated
under the terms and conditions of that certain Property Munugement Agreement dated as of the
date hereof by and between Borrower and Kinseth fiotel Corporation (the “Manager”),
(hereinafter, together with any renewals or replacements thareof; being referred to as the
“Management Agreement”), which Management Agreement has o¢en approved by Lender,
Borrower shall (i) diligently perform and observe all of the material terms, covenants and
conditions of the Management Agreement on the part of Borrower to be performed and observed
to the end that all things shall be done which are necessary to keep unitnpair=d the rights of
Borrower under the Management Agreement and (ii) promptly notify Lender of the giving of any
notice to Borrower of any default by Borrower in the performance or observance ol any of the
terms, covenants or conditions of the Management Agreement on the part of Borcower to be
performed and observed and deliver to Lender a true copy of cach such notice. Borrover shall
not surrender the Management Agreement, consent to the assignment by the Manager of its
interest under the Management Agreement, or terminate or cance! the Management Agreement
or materially modify, change, supplement, alter or amend the Management Agreement, in any
respect, either orally or in writing withow Lender’s prior written consent, which consent shall
not be unreasonably withheld, delayed or conditioned; provided, however, that Borrower shall
have the right to terminate the Management Agreement without Lender’s prior written consent
upon satisfaction of the following conditions: (i) Borrower delivers to Lender written notice of
its intention to terminate the Management Agreement at least thirty (30) days prior to such
termination; (ii) Borrower replaces the Manager with a Qualified Manager pursuant to a
management agreement reasonably acceptable to Lender; and (iii) such Qualified Manager
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delivers to Lender a Conditional Assignment of Management Agreement substantially in the
form of the Conditional Assignment of Management Agreement delivered to Lender by Manager
on the date hereof. Borrower hereby assigns to Lender as further security for the payment of the
Debt and for the performance and observance of the terms, covenants and conditions of this
Security Instrument, all the rights, privileges and prerogatives of Borrower to surrender the
Management Agreement or, subject to Section 3.16(b), to terminate, cancel, or materially
modify, change, supplement, alter or amend the Management Agreement in any respect, and any
such surrender of the Management Agreement or termination, cancellation, modification, or
material change, supplement, alteration or amendment of the Management Agreement without
the prior consent of Lender shall be void and of no force and effect, except as provided in the
preceding sentunce. If Borrower shall default beyond any applicable notice and cure periods in
the performandce or observance of any material term, covenant or condition of the Management
- Agreement on ke part of Borrower to be performed or observed, then, without limiting the
generality of the oiiinz provisions of this Security Instrument, and without waiving or releasing
Borrower from any of s cbligations hereunder, Lender shall have the right, but shall be under
no obligation, to pay any somis and to perform any act or take any action as may be appropriate
to cause all the terms, covenzat: and conditions of the Management Agreement on the part of
Borrower to be performed or coserved to be promptly performed or observed on behalf of
Borrower, to the end that the rights of Borrower in, to and under the Management Agreement
shall be kept unimpaired and free from’ default. Subject fo the terms of the Leases and the
Franchise Agreement, Lender and any person designated by Lender shall have, and are hereby
granted, the right to enter upon the Property at anv time and from time to time upon reasonable
prior written notice to Borrower and at reasoiiable hours for the purpose of taking any such
action, provided, however, that Lender shall not take such action unless an Event of Default has
occurred and is continuing, If the Manager under tlie [/anagement Agreement shall deliver to
Lender a ¢opy of any notice sent to Borrower of default uridcr the Management Agreement, such
notice shall constitute full protection to Lender for any act'cx taken or omitted to be taken by
Lender in good faith, in reliance thereon if Lender does not ieccive a notice from Borrower
disputing the default within five (5) days of Lender’s receipt oi Manager’s notice. Borrower
shall notify Lender if the Manager sub-contracts to a third party any <r all of its management
responsibilities under the Management Agreement. Borrower shall, from {ime to time, use its
commercially reasonable efforts to obtain from the Manager under the Management Agreement
such certificates of estoppel with respect to compliance by Borrower with the terms of the
Management Agreement as may be reasonably requested by Lender, Subject to Gorowver’s right
to replace the Manager as set forth herein, Borrower shall exercise each individual optien, if any,
to extend or renew the term of the Management Agreement upon demand by Lender mad< et any
time no earlier than ninety (90) days prior to the last day upon which any such option may be
exercised, and Borrower hereby expressly authorizes and appoints Lender its attorney-in-fact to
exercise any such option in the name of and upon behalf of Borrower unless Borrower has given
Lender written notice that it intends to replace the Manager, which power of attorney shall be
irrevocable and shall be deemed to be coupled with an interest. Such power of attorney shall not
be exerciseble by Lender unless an Event of Default has occurred and is continuing. Any sums
reasonably expended by Lender pursuant to this paragraph shall bear interest at the Default Rate
(as defined in the Note) from the date such cost is incurred to the date of payment to Lender,
shall be deemed to constitute a portion of the Debt, shall be secured by the lien of this Security
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Instrument and the other Security Documents and shall be immediately due and payable upon
demand by Lender therefor.

(b)  Without limitation of the foregoing, Borrower, upon the request of Lender,
shall terminate the Management Agreement and replace the Manager, without penalty or fee, if
at any time during the Loan: (a)the Manager shall become insolvent or a debtor in any
bankruptcy or insolvency proceeding, (b) there exists an Event of Default, or (c) there exists a
default by Manager under the Management Agreement beyond any applicable notice and cure
periods. At such time as the Manager may be removed, a Qualified Manager shall assume
management of the Property and shall receive a property management fee acceptable to Lender,
provided thar siach Qualified Manager shall be reasonably acceptable to Lender and Lender shall
receive writter confirmation from the Rating Agencies that such Qualified Manager will not
result in a downgrate, withdrawal or qualification of the initial, or, if higher, then current ratings
issued in conneciivs "with a Securitization, or if a Securitization has not occurred, any ratings to
be assigned in conneciion with a Securitization (a “Rating Confirmation™). The term “Qualified
Manager” as used herein shall mean a reputable and experienced professional management
organization (a) which manages, together with its affiliates, at least 10 full-service hotels having
no fewer than 1500 hotel rooms of similar or better quality, exclusive of the Property and
(b) (i) prior to the occurrence of a ecuritization, reasonably approved by Lender, and (ii) after
the occurrence of a Securitization, Londer shall have received written confirmation from the
Rating Apgencies that the employment o such manager will not result in a downgrade,
withdrawal or qualification of the initial, o¢ i1 higher, then current ratings issued in connection
with the Securitization.

Section 3.17 Non-Consolidation Opiaicn. Borrower has complied and will
comply with each of the assumptions made with rcspeet to it in that certain substantive
non-consolidation opinion leiter, dated the date hereof, ‘d:livered by Borrower’s counsel in
connection with the Loan and any subsequent non-consolidation upinion delivered in accordance
with the terms and conditions of this Security Instrument o= tie Cooperation Letter (the
“Non-Consolidation Opinion”), including, but not limited to, any exaitits attached thereto. Each
entity other than the Borrower with respect to which an assumjton is made in the
Non-Consolidation Opinion, including, but not limited to, any exhibits aached thereto, has
complied and will comply with each of the assumptions made with respici to it in the
Non-Consolidation Opinion, including, but not limited to, any exhibits attached theweto.

Section 3.18 Principal Place of Business. Borrower shall not chauce the
principal place of business, chief executive office or State of formation as-set forth in Scction
5.25 below without at least thirty (30) days prior written notice to Lender. In connection with
any change of its principal place of business, chief executive office or State of formation,
Borrower agrees to execute and deliver such additional financing statements, security agreements
and other instruments as determined by Lender to be necessary to effectively evidence or perfect
Lender’s security interest in the Property as a result of such change of principal place of
business, chief executive office or State of formation.

Section 3.19  Certain Hotel Covenants. Borrower further covenants and agrees
with Lender as follows:
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(8)  Borrower shall cause the hotel located on the Property to be operated
pursuant to the Franchise Agreement.

(b)  Borrower shall: (i) promptly perform and/or observe all of the covenants
and agreements required to be performed and observed by it under the Franchise
Agreement and do all things necessary to preserve and to keep unimpaired its material
rights thereunder; (ii) promptly notify Lender of any default under the Franchise
Agreement of which it is aware; (iii) promptly deliver to Lender a copy of each financial
statement, business plan, capital expenditures plan, notice, report and estimate received
by it under the Franchise Agreement; (iv) promptly give notice to Lender of any notice or
information that Botrower receives which indicates that Franchisor is terminating the
Franchise Agreement or that Franchisor is otherwise discontinuing its franchise or license
to Borrewer. with respect to the Property; and (v) promptly enforce the performance and
observanse cf-2all of the covenants required to be performed and observed by Franchisor
under the Francrice Agreement, including, without limitation, causing the Property to be
operated, maintainrd and managed at all times and in a manner consistent with the
standards for the operation, management and maintenance set forth in the Franchise
Agreement.

(¢}  Borrower shail rot, without Lender’s prior written consent; (i) surrender,
terminate or cancel the Franchisc Agresment or otherwise replace Franchisor or enter into
any other Franchise Agreement with -¢spect to the Property; (i) reduce or consent to the
reduction of the term of the Franchise A gresment; (iii) increase or consent to the increase
of the amount of any charges under the Tiruchise Agreement; or (iv) otherwise modify,
change, supplement, alter or amend, or waivs or release any of its rights and remedies
under, the Franchise Agreement in any material reipect. In the event that the Franchise
Agreement expires or is terminated (without linating any obligation of Borrower to
obtain Lender’s consent to any termination or modificatiun of the Franchise Agreement
in accordance with the terms and provisions of this Security instrument), Borrower shall
enter into a Replacement Franchise Agreement with Francixsor or another Qualified
Franchisor, as applicable, within six (6) months from the date of tsrmination or expiration
of the Franchise Agreement (provided, however, if Borrower shali\use commercially
reasonable efforts to enter into a Replacement Franchise Agreement, Borivwer shall have
an additional ninety (90) days to enter into a Replacement Franchise Agr:erent with
Franchisor or another Qualified Franchisor, as applicable). A “Replaceme:it Franchise
Agreement” shall mean either (x) a franchise, trademark and license agreement with a
Qualified Franchisor substantially in the same form and substance as the Franchise
Agreement, or (y) a franchise, trademark and license agreement with a Qualified
Franchisor, which franchise, trademark and license agreement shall be reasonably
acceptable to Lender in form and substance, provided, with respect to this subclause ),
Lender, at its option, may require that Borrower shall have obtained prior written
confirmation from the applicable Rating Agencies that such franchise, trademark and
license agreement will not cause a downgrade, withdrawal or qualification of the then
current rating of the Securities or any class thereof. *Qualified Franchisor” shall mean
either (1) Franchisor; or (2)in the reasonable judgment of Lender, a reputable and
experienced franchisor possessing experience in flagging hotel properties similar in size,
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scope, use and value as the Property, provided, that Borrower shall have obtained, if such
Person is an Affiliate of Borrower, an additional non-consolidation opinion.

(d)  Borrower shall not pledge, transfer, assign, mortgage, encumber or allow
to be encumbered its interest in the Franchise Agreement or any interest therein except as
provided in the Loan Documents to Lender. Without limiting the foregoing, except to the
extent required thereunder, Borrower shall not consent to any assignment by the
Franchisor of the Franchisor’s interest in the Franchise Agreement or its right and
interests thereunder.

®) Borrower shall not, without Lender’s prior written consent, enter into
transacticis with any affiliate, including, without limitation, any arrangement providing
for the mimrging of the hotel on the Property, the rendering or receipt of services or the
purchase o7 sz of inventory, except any such transaction in the ordinary course of
business of Boirovier if the monetary or business consideration arising therefrom would
be substantially as<advantageous to Borrower as the monetary or business consideration
that would obtain in a comparable transaction with a person not an affiliate of Borrower;
notwithstanding the foregoiniz, Lender hereby approves the Manager (which is an affiliate
of Borrower),

Section 3.20 QFAC. At-eli times throughout the term of the Loan, Borrower
and all of its respective Affiliates shall (i) not22 a Prohibited Person (defined below) and (ii) be
in full compliance with all applicable orders, rvies, regulations and recommendations of The
Office of Foreign Assets Control (“OFAC™) of the 1J.€. Department of the Treasury.

The term “Prohibited Person” shall mean-ary person or entity:

(8) listed in the Annex to, or otherwis= subject to the provisions of, the
Executive Order No. 13224 on Terrorist Financing, effective Septzmbter 24, 2001, and relating to
Blocking Property and Prohibiting Transactions With Persons 'io Commit, Threaten to
Commit, or Support Terrorism (the “Executive Order™),

(b}  that is owned or controlled by, or acting for or on behulf of, any person or
entity that is listed to the Annex to, or is otherwise subject to the provisions of, thz Executive
Order;

(¢)  with whom Lender is prohibited from dealing or otherwise engegiug in
any transaction by any terrorism or money laundering law, including the Executive Order;

(d)  who commits, threatens or conspires to commit or supports “terrorism” as
defined in the Executive Order; . '

()  that is named as a “specially designated national and blocked person” on
the most current list published by the U.S. Treasury Department Office of Foreign Assets
Control at its official’ website, htip://www.treas.gov.ofac/tl1sdn.pdf or at any replacement
website or other replacement official publication of such list; or

() who is an Affiliate of a person or entity listed above.
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Section 3.21 Property Improvement Plan. Borrower covenants and agrees that it
will complete the property improvement plan set forth in the Franchise Agreement (the “PIP”™) at
the Property in the manner, and within the time periods required under the Franchise Agreement.

ARTICLE 4

SPECIAL COVENANTS
Borrower covenants and agrees that:

Section4.]  Property Use. The Property shall be used only as a hotel and any
ancillary retail, rarking, restaurant, fitness center, conference or other uses relating thereto, and
for no other uses-without the prior written consent of Lender, which consent may be withheld in
Lender’s sole and ausobite discretion.

Section 4.2/ _Single Purpose Entity. Borrower covenants and agrees that it has
not and shall not, and agrees thai its managing member (“Principal”) has not and shall not:

(8)  with respect to borrower, engage in any business or activity other than the
acquisition, development, ownership, oneration, leasing, managing and maintenance of the
Property and entering into the Loan, and activities incidental thereto, with respect to Principal,
engage in any business or activity other *uau the ownership of its interest in Borrower, and
activities incidental thereto;

(b)  with respect to Borrower, acqrire or own any material assets other than
(i) the Property, and (ii) such incidental Personal Property as may be necessary for the operation
of the Property, with respect to Principal, acquire or own aiy material asset other than its interest
in Borrower,;

(c)  merge into or consolidate with any person or “mity or, to the fullest extent
permitted by law, dissolve, terminate or liquidate in whole or in part. transfer or otherwise
dispose of all or substantially all of its assets or change its legal structure;

(d) (i) fail to observe its organizational formalities or preserve it; existence as
an entity duly organized, validly existing and in good standing (if applicable) undér the laws of
the jurisdiction of its organization or formation, and qualification to do business in the state
where the Property is located, if applicable, or (ii) without the prior written consent of (LL=nder,
materially amend, materially modify, terminate or fail to comply with the material provisions of
Borrower’s Operating Agreement, Certificate of Formation or similar organizational documents,
as the case may be, or of Principal’s Certificate of Formation or similar organizational
documents, as the case may be, whichever is applicable;

(e}  form, acquire, hold or own an interest in any subsidiary or make any
investment in, or buy or hold evidence of indebtedness (other than cash or investment-grade
securities) issued by any person or entity without the consent of Lender other than, with respect
to Principal, its interest in Borrower;
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(f)  commingle its assets with the assets of any of its members, general
partners, affiliates, principals or of any other person or entity, participate in a cash management
system with any other entity or person or fail to use its own separate stationery, invoices and
checks bearing its own name;

(g)  (x) with respect to Borrower, incur any debt, secured or unsecured, direct
or contingent (including guaranteeing any obligation), other than the Debt, except for (i)
unsecured trade payables and operational debt not evidence by a note and in an aggregate
amount not exceeding at any one time one million ($1,000,000) and (ii) indebtedness incurred in
the financing or leasing of FF&E or vehicles used at the Property with annual payments not
exceeding ‘tree percent (3%) of the outstanding amount of the Loan, provided, that any
indebtedness izicurred by Borrower pursuant to subclauses (i) and (ii) shall be (A) paid within
sixty (60) days of the date due, (B) payable to trade creditors and in amounts as are normal and
reasonable unde: the-circumstances, and (C) incurred in the ordinary course of business of
owning and operating thc Property, and (y) with respect 1o Principal, incur any debt secured or
unsecured, direct or contingent (including guaranteeing any obligations);

(h)  become insulvent and fail to pay its debts and liabilities (including, as
applicable, shared personnel and rvethead expenses) only from its assets as the same shall
become due;

® (i) fail to maintain 175 records (including financial statements), books of
account and bank accounts separate and apart 1rom those of the members, general partners,
principals and affiliates of Borrower or Principai;-8s the case may be, the affiliates of a member,
general partner or principal of Borrower or Principai, s the case may be, and any other person or
entity, (ii) permit its assets or liabilities to be listed .as assets or liabilities on the financial
statement of any other entity or person, provided, howevee, Jhat the Borrower’s and Principal’s
assets may be included in a consolidated financial statement of such entities provided that
appropriate notations shall be made on such consolidated financizi statement to indicate the
separateness of the Borrower and Principal and tc indicate that ncre of any such assets are
available to satisfy the debts and obligations of such entity and that such #ssets are also listed on
the Borrower’s and the Principal’'s own separate balance sheet or (iii) irclude the assets or
liabilities of any other person or entity on its financial statements;

()  except for capital contributions or distributions pursuani. ‘to their
organizational documents, enter into any contract or agreement with any member, ‘general
partner, principal or affiliate of Borrower or Principal, as the case may be, Guarintor or
Indemnitor, or any member, general partner, principal or affiliate thereof (other than a business
management services agreement, provided that (i) such agreement is acceptable to Lender,
(i1) the manager, or equivalent thereof, under such agreement holds itself out as an agent of the
Borrower and (iii) the agreement meets the standards set forth in this subsection (j) following
this parenthetical), except upon terms and conditions that are commercially reasonable,
intrinsically fair and substantially similar to those that would be available on an arms-length
basis with third parties other than any member, general partner, principal or affiliate of Borrower
or Principal, as the case may be, Guarantor or Indemnitor, or any member, general partner,
principal or affiliate thereof
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(k)  to the fullest extent permitted by law, seek the dissolution or winding up in
whole, or in part, of Borrower or Principal, as the case may be;

(1)  fail to correct any known misunderstandings regarding the separate
identity of Borrower or Principal, as the case may be, from any member, general partner,
principal or affiliate thereof or any other person,

(m) guarantee or become obligated for the debts of any other entity or person
or hold itself out to be responsible for the debts of another entity or person;

(1)  make any loans or advances to any third party, including any member,
general partner, grincipal or affiliate of Borrower or Principal, as the case may be, or any
member, general purtner, principal or affiliate thereof, and shall not acquire obligations or
securities of any member, general partner, principal or affiliate of Borrower or Principal, as the
case may be, or any memirer. general partner, or affiliate thereof; ‘

(o)  fail io nle its own tax returns or be included on the tax returns of any other
person or entity except as required by applicable law and fail to pay any taxes so required to be
paid under applicable law;

(p) fail either to hold iiss!f out to the public as a legal entity separate and
distinct from any other entity or person or-ie conduct its business solely in its own name or a
name franchised or licensed to it by an entity other-than an affiliate of Borrower or Principal, as
the case may be, and not as a division or part of any other entity in order not (i) to mislead others
as to the identity with which such other party is ‘rarsacting business, or (ii) to suggest that
Borrower or Principal, as the case may be, is respousible for the debts of any third party
(including any member, general partner, principal or affilizie of Borrower or Principal, as the
case may be, or any member, general partner, principal or affiliate thereof);

(@  fail to maintain adequate capital for the norima! obligations reasonably
foreseeable in a business of its size and character and in light of itv"crntemplated business
operations;

(f)  share any common logo with or hold itself out as or be considered as a
department or division of (i) any general partner, principal, member or affiliate oi Bcrmower or
Principal, as the case may be, (ii) any affiliate of a general partner, principal or ‘member of
Borrower or Principal, as the case may be, or (iii) any other person or entity;

(s) fail to allocate fairly and reasonably any overhead expenses that are shared
with an affiliate, including paying for office space and services performed by any employee of an
affiliate;

{t) pledge its assets for the benefit of any other person or entity, and with
respect to the Borrower, other than with respect to the Loan;

(w)  fail to maintain a sufficient number of employees in light of its
contemplated business operations and pay the salaries of its own employees from its own funds;
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(v)  fail to provide in its (i) articles of organization, certificate of formation
and/or operating agreement, as applicable, if it is a limited liability company, (ii) limited
partnership agreement, if it is a limited partnership or (iii) certificate of incorporation, if it is a
corporation, that for so long as the Loan is outstanding pursuant to the Note and this Security
Instrument, it shali not file or consent to the filing of any petition, either voluntary or
involuntary, to take advantage of any applicable insolvency, bankruptcy, liquidation or
reorganization statute, seek or consent to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator, custodian or similar official or make an assignment for the benefit of
creditors without the affirmative vote of Principal, which shall in turn require the affirmative
vote of the Independent Director (defined below), it being understood and agreed that, éxcept in
connection with the foregoing action listed in this Section 4.2(v), the approval/consent of the
Independent Tryactor shall not be required in connection with any other actions taken by
Botrower.

(w) -teiito hold its assets in its own name;

(x)  if Borrower is a corporation, fail to consider the interests of its creditors in
connection with all corporate acuzas to the extent permitted by applicable law;

(y)  have any of its chligations guaranteed by an affiliate except for (i) that
certain Guaranty of Recourse Obligativss of Borrower dated the date hereof given by Investcorp
Properties Limited to Lender, and (ii) the Er"ironmental Indemnity (hereinafter defined);

(z)  violate or cause to be vinlated the assumptions made with respect to
Borrower and its principals in the Non-Consolidaticr Cpinion;

(aa)  with respect to Principal, fail at any tuime to have at least one independent
director (the “Independent Director”) that is not and has ot been for at least five (5) years
preceding such initial appointment:

(i)  a stockholder, director (with the exception of sziving as an Independent
Director of the Manager), officer, trustee, employee, partner, mea bei (with the exception
of serving as a Special Member), attorney or counsel of the Manager, the Company, or
any Affiliate of either of them;

(iy  a creditor, customer, supplier, or other person who derivés aay of its
purchases or revenues from its activities with the Manager, the Company or any / {filiate
of either of them;

(iii)  a Person Controlling or under common Control with any Person excluded
from serving as Independent Director under (a) or (b); or

(iv)  a member of the immediate family by blood or marriage of any Person
excluded from serving as Independent Director under (a) or (b).

A natural person who satisfies the foregoing definition other than subparagraph
(b) shall not be disqualified from serving as an Independent Director of the Manager if such
individua! is an Independent Director provided by a nationally-recognized company that

USActive 3859531.8 -29-




0625734036 Page: 37 of 83

UNOFFICIAL COPY

provides professional independent directors (a “Professional Independent Director”) and other
corporate services in the ordinary course of its business.

A natural person who otherwise satisfies the foregoing definition other than
subparagraph (a) by reason of being the independent director of a “special purpose entity”
affiliated with the Manager or the Company shall not be disqualified from serving as an
Independent Director of the Manager if such individual is (i} a Professional Independent Director
or (ii) the fees that such individual earns from serving as independent director of Affiliates of the
Manager or the Company in any given year constitute in aggregate less than five percent (5%) of
such individual’s annual income for that year. Notwithstanding the immediately preceding
sentence, an Zndipendent Director may not simultaneously serve as Independent Director of the
Manager and incenendent director of a special purpose entity (other than the Manager) that owns
a direct or indirect-ezuity interest in the Company or a direct or indirect equity interest in any
co-borrower with tae{'smpany. For purposes of this paragraph, a “special purpose entity” is an
entity, whose organizatioual documents contain restrictions on its activities substantially similar
to those set forth in the Mangger's organizational documents.

(bb)  with respeciwo Principal, permit its board of directors to take any action
which, under the terms of any certificate of incorporation, by-laws or any voting trust agreement
with respect to any common stock, reguises the unanimous vote of one hundred percent (100%)
of the members of the board unless at the timz of such action there shall be at least one member
who is an Independent Director.

Notwithstanding anything to the- contrary contained herein, no provision
contained in this Section 4.2 shall be deemed to creaic 71 obligation on the part of Borrower, any
member of Borrower, or any member, officer, director, employee or affiliate of any of the
foregoing to make loans, equity infusions or capital contributicas to Borrower.

Section4.3  Restoration. The following provisions shall apply in connection
with the Restoration of the Property: :

(@)  If the Net Proceeds (defined below) shall be less than $500,000 and the
costs of completing the Restoration shall be less than $500,000, the Nt Proceeds will be
disbursed by Lender to Borrower upon receipt, provided that all of the conditions set forth in
Section 4.3(b)(i) are met and Borrower delivers to Lender a written undertaking to expéditiously
commence and to satisfactorily complete with due diligence the Restoration in accorcauce with
the terms of this Security Instrument.

(b)  If the Net Proceeds are equal to or greater than $500,000 or the costs of
completing the Restoration is equal to or greater than $500,000, Lender shall make the Net
Proceeds available for the Restoration in accordance with the provisions of this Section 4.3(b).
The term “Net Proceeds” for the purposes of this Section shall mean: (i) the net amount of all
insurance proceeds received by Lender pursuant to Section 3.3(a)(i), (iv), (vi), (vii), (viii) and, as
applicable, (x) of this Security Instrument as a result of such damage or destruction, after
deduction of its reasonable costs and expenses (including, but not limited to, reasonable counsel
fees), if any, in collecting same (“Insurance Proceeds™), or (ii) the net amount of the Award, after
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deduction of its reasonable costs and expenses (including, but not limited to, reasonable counsel
fees), if any, in collecting same (“Condemnation Proceeds™), whichever the case may be.

(i)  The Net Proceeds shall be made available to Borrower for the Restoration
provided that each of the following conditions are met:

(A) no Event of Default shall have occurred and be continuing under
the Note, this Security Instrument or any of the Other Security Documents;

(B) (1) in the event the Net Proceeds are Insurance Proceeds, less than
thirty percent (30%) of the total floor area of the Improvements has been
<amaged, destroyed or rendered unusable as a result of such fire or other casualty
¢r £2) in the event the Net Proceeds are Condemnation Proceeds, less than ten
peicent (10%) of the land constituting the Property has been taken, such land is
located ulung the perimeter or periphery of the applicable parcel of the Property,
no portior o the Improvements is located on such land and such taking does not
materially impair access to the Property;

(C)  Borroyver shall commence the Restoration as soon as reasonably
practicable (but in 1o event later than sixty (60) days after such damage or
destruction occurs) ang shall diligently pursue the same to satisfactory
completion;

(D)  Lender shall be sutisfied that any operating deficits which will be

_ incurred with respect to the Property-2s-a result of the occurrence of any such fire

or other casualty will be covered out ¢i (1) the Net Proceeds, (2) the insurance
coverage referred to in Section 3,3(a)(iii), ur{7) by other funds of Borrower;

(E) Lender shall be satisfied that, upon the completion of the
Restoration, the gross cash flow of the Property foc ihe succeeding twelve (12)
month period following the completion of the Restoiation will be restored to a
level sufficient to cover all carrying costs and operating expenses of the Property
for such twelve (12) month period, including, without limitat'on, debt service on
the Note at a coverage ratio (after deducting all required reserves as required by
Lender from net operating income) of at least 1.25 to 1.0, which sovirage ratio
shall be determined by Lender in its sole discretion on the basis of the ' Apnlicable
Interest Rate (as defined in the Note);

(F)  Lender shall be satisfied that the Restoration will be substantially
completed on or before the earliest to occur of (1) six (6) months prior to the
Maturity Date (as defined in the Note and as the same may be extended pursuant
to the terms of the Note), (2) twelve (12) months after the occurrence of such fire
or other casualty, or (3) such time as may be required under applicable zoning
law, ordinance, rule or regulation in order to repair and restore the Property to the
condition it was in immediately prior to such fire or other casualty;
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(G)  the Property and the use thereof after the Restoration will be in
compliance with and permitted under all applicable zoning laws, ordinances, rules
and regulations;

(H)  the Restoration shall be done and completed by Borrower in an
expeditious and diligent fashion and in compliance with all applicable
governmental laws, rules and regulations (including, without limitation, all
applicable Environmental Laws (defined below);

(D  the Management Agreement in effect as of the date of the
oicurrence of such fire or other casualty or taking, whichever the case may be,
shatl (1) remain in full force and effect during the Restoration and shall not
otie:vise terminate as a result of the fire, other casualty or the Restoration or
(2) it'*érminated, shall have been replaced with a Management Agreement with a
Qualified Ivirnager prior to the opening or reopening of the Property or any
portion therscf for business with the public; and

(1)  theFiunchise Agreement in effect as of the date of the occurrence
of such fire or othe’ cusualty or taking, whichever the case may be, shall
(1) remain in full force-aud effect during the Restoration and shall not otherwise
terminate as a result of thie) fire, other casualty or the Restoration or (2)if
terminated, shall have been repiaced with a Franchise Agreement with a Qualified
Franchisor or & franchisor reasona’ly acceptable to Lender prior to the opening or
reopening of the Property or any pouiiui thereof for business with the public.

(i)  The Net Proceeds shall be held by Lender in Eligible Investments (defined
below) and, until disbursed in accordance with the pioyisions of this Section 4.3(b), shall
constitute additional security for the Obligations. The Net Proceeds shall be disbursed by
Lender to, or as directed by, Borrower from time to .ime-during the course of the
Restoration, upon receipt of evidence satisfactory to Lerde: that (A)all materials
installed and work and labor performed (except to the extent that they are to be paid for
out of the requested disbursement) in connection with the Restorat.onhave been paid for
in full, and (B)there exist no notices of pendency, stop orde:s, mechanic’s or
materialman’s liens or notices of intention to file same, or any otker liens or
encumbrances of any nature whatsoever on the Property arising out of thc Restoration
which have not either been fully bonded to the satisfaction of Lender and discharzed of
record or in the alternative fully insured to the satisfaction of Lender by the title company
insuring the lien of this Security Instrument.

(iii)  Inthe event the total cost of Restoration is $500,000 or more, all plans and
specifications required in connection with the Restoration shall be subject to prior review
and acceptance in all respects by Lender and by an independent consulting engineer
selected by Lender (the “Casualty Consultant”). Lender shall have the use of the plans
and specifications and all permits, licenses and approvals required or obtained in
connection with the Restoration. The identity of the contractors, subcontractors and
materialmen engaged in the Restoration, as well as the contracts under which they have
been engaged, shall be subject to prior review and acceptance by Lender and the Casualty
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Consultant, which approval shall not be unreasonably withheld or delayed. All
reasonable costs and expenses incurred by Lender in connection with making the Net
Proceeds available for the Restoration including, without limitation, reasonable counsel
fees and disbursements and the Casualty Consultant’s fees, shall be paid by Borrower.

(iv)  In no event shall Lender be obligated to make disbursements of the Net
Proceeds in excess of an amount equal to the costs actually incurred from time to time for
work in place as part of the Restoration, as certified by the Casualty Consultant, minus
the Casualty Retainage. The term “Casualty Retainage” as used in this Section 4.3(b)
shall mean an amount equal to 10% of the costs actually incurred for work in place as
part o< the Restoration, as certified by the Casualty Consultant, until such time as the
Casualty” Consultant certifies to Lender that Net Proceeds representing 50% of the
required Restoration have been disbursed. There shall be no Casualty Retainage with
respect to vosie-actually incurred by Borrower for work in place in completing the last
50% of the reguired Restoration, The Casualty Retainage shall in no event, and
notwithstanding axy'ning to the contrary set forth above in this Section 4.3(b), be less
than the amount actual'; held back by Borrower from contractors, subcontractors and
materialmen engaged in ¢ Restoration. The Casualty Retainage shall not be released
until the Casualty Consultant cer'ifies to Lender that the Restoration has been completed
in accordance with the provisiors of this Section 4.3(b) and that all approvals necessary
for the re-occupancy and use of tae Property have been obtained from all appropriate
governmental and quasi-governmeinal authorities, and Lender receives evidence
satisfactory to Lender that the costs of the Kestoration have been paid in full or will be
paid in full out of the Casualty Retainage, pruvided, however, that Lender will release the
portion of the Casualty Retainage being held wiih zespect to any contractor, subcontractor
or materialman engaged in the Restoration as of the date upon which the Casualty
Consultant certifies to Lender that the contractoi, svbcontractor or materialman has
satisfactorily completed all work and has supplied all muresials in accordance with the
provisions of the contractor’s, subcontractor’s or maisrisiman’s contract, and the
contractor, subcontractor or materialman delivers the lien waivers and evidence of
payment in full of all sums due to the contractor, subcontractor or.aaterialman as may be
reasonably requested by Lender or by the title company insuring the Ien of this Security
Instrument. If required by Lender, the release of any such portion o1 the Casualty
Retainage shall be approved by the surety company, if any, which has iscuoc @ payment
or performance bond with respect to the contractor, subcontractor or materialrioz,

(v)  Lender shall not be obligated to make disbursements of the Net Pioceeds
more frequently than once every calendar month.

(vi)  If at any time the Net Proceeds or the undisbursed balance thereof shall
not, in the reasonable opinion of Lender, be sufficient to pay in full the balance of the
costs which are estimated by the Casualty Consuitant to be incurred in connection with
the completion of the Restoration, Borrower shall deposit the deficiency (the “Net
Proceeds Deficiency”) with Lender before any further disbursement of the Net Proceeds
shall be made. The Net Proceeds Deficiency deposited with Lender shall be held by
Lender and shall be disbursed for costs actually incurred in connection with the
Restoration on the same conditions applicable to the disbursement of the Net Proceeds,
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and until so disbursed pursuant to this Section 4.3(b) shall constitute additional security
for the Obligations.

(vii)  The excess, if any, of the Net Proceeds and the remaining balance, if any,
of the Net Proceeds Deficiency deposited with Lender after the Casualty Consultant
certifies to Lender that the Restoration has been substantially completed in accordance
with the provisions of this Section 4.3(b), and the receipt by Lender of evidence
satisfactory to Lender that all costs incurred in connection with the Restoration have been
paid in full, shall be remitted by Lender to Borrower, provided no Event of Default shall
have occurred and shall be continuing under the Note, this Security Instrument or any of
the Zther Security Documents,

(¢} . All Net Proceeds not required (i) to be made available for the Restoration
or {ii) to be returzied to. Borrower as excess Net Proceeds pursuant to Section 4.3(b)(vii) may be
retained and applied by Lender toward the payment of the Debt whether or not then due and
payable in such order, prioritv and proportions as Lender in its discretion shall deem proper or, at
the discretion of Lender, the seme may be paid, either in whole or in part, to Borrower for such
purposes as Lender shall desigpuaie, in its discretion. If Lender shall receive and retain Net
Proceeds, then the lien of this Secvrity Instrument shall be reduced only by the amount thercof
received and retained by Lender and actually applied by Lender in reduction of the Debt.

(d)  “Eligible Investments— shall mean any one or more of the following
obligations or securities acquired at a purchasy price of not greater than par, including those
issued by any Servicer, the trustee under any Securiiization or any of their respective Affiliates,
payable on demand or having a maturity date not laie: than the Business Day immediately prior
to the first Payment Date following the date of acquiring si.ch investment and meeting one of the
appropriate standards set forth below:

(i  obligations of, or obligations fully guaraiteed as to payment of principal
and interest by, the United States or any agency or instrumentuity thereof, provided such
obligations are backed by the full faith and credit of the United Steies of America including,
without limitation, obligations of: the U.S. Treasury (all direct or fully guaranteed obligations),
the Farmers Home Administration (certificates of beneficial ownership), ilie Ceneral Services
Administration (participation certificates), the U.S. Maritime Administration (gusrenteed Title
XI financing), the Small Business Administration (guaranteed participation ccrtigicates and
guaranteed pool certificates), the U.S. Department of Housing and Urban Developneent (local
authority bonds) and the Washington Metropolitan Area Transit Authority (guaranteed iansit
bonds); provided, however, that the investments described in this clause (i) must (A) have a
predetermined fixed dollar amount of principal due at maturity that cannot vary or change, (B) if
rated by S&P, not have an “r” highlighter affixed to their rating, (C) if such investments have a
variable rate of interest, have an interest rate tied to a single interest rate index plus a fixed
spread (if any) and must move proportionately with that index, and (D)not be subject to
liquidation prior to their maturity;

(ii) Federal Housing Administration debentures;
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(iii)  obligations of the following United States government sponsored
agencies: Federal Home Loan Mortgage Corp. (debt obligations), the Farm Credit System
(consolidated systemwide bonds and notes), the Federal Home Loan Banks (consolidated debt
obligations), the Federal National Mortgage Association (debt obligations), the Student Loan
Marketing Association (debt obligations), the Financing Corp. (debt obligations), and the
Resolution Funding Corp. (debt obligations); provided, however, that the investments described
in this clause (iii) must (A) have a predetermined fixed dollar amount of principal due at maturity
that cannot vary or change, (B) if rated by S&P, not have an “r” highlighter affixed to their
rating, (C) if such investments have a variable rate of interest, have an interest rate tied to a
single interest rate index plus & fixed spread (if any) and must move proportionately with that
index, and (T7).rat be subject to liquidation prior to their maturity;

(iv}~ - federal funds, unsecured certificates of deposit, time deposits, bankers’
acceptances and répuisuase agreements with maturities of not more than 365 days of any bank,
the short term obligations of which at all times are rated in the highest short term rating category
by each Rating Agency (or, if not rated by all Rating Agencies, rated by at least one Rating
Agency in the highest short terii rating category and otherwise acceptable to each other Rating
Agency, as confirmed in writing hat such investment would not, in and of itself, result in a
downgrade, qualification or withdrav/al ¢f the initial or, if higher, then current ratings assigned to
the certificates); provided, however, tiat the investments described in this clause (iv) must
(A) have a predetermined fixed dollar amouvit-of principal due at maturity that cannot vary or
change, (B)if rated by S&P, not have an " highlighter affixed to their rating, (C) if such
investments have a variable rate of interest, have an interest rate tied to a single interest rate
index plus a fixed spread (if any) and must move proportionately with that index, and (D) not be
subject to liquidation prior to their maturity;

(v)  fully Federal Deposit Insurance Corporation-insured demand and time
deposits in, or certificates of deposit of, or bankers’ acceptances iasued by, any bank or trust
company, savings and loan association or savings bank, the short ierr obligations of which at al
times are rated in the highest short term rating category by each Rating Agency (or, if not rated
by all Rating Agencies, rated by at least one Rating Agency in the nighest short term rating
category and otherwise acceptable to each other Rating Agency, as confirtaed in writing that
such investment would not, in and of itself, result in a downgrade, qualification c: withdrawal of
the initial or, if higher, then current ratings assigned to the certificates); provided, iowever, that
the investments described in this clause (v) must (A) have a predetermined fixed dollar of
principal due at maturity that cannot vary or change, (B)if rated by S&P, not huve a “r”
highlighter affixed to their rating, (C) if such investments have a variable rate of interest, Leve an
interest rate tied to a single interest rate index plus a fixed spread (if any) and must move
proportionately with that index, and (D) not be subject to liquidation prior to their maturity;

(vi)  debt obligations with maturities of not more than 365 days and at all times
rated by each Rating Agency (or, if not rated by all Rating Agencies, rated by at least one Rating
Agency and otherwise acceptable to each other Rating Agency, as confirmed in writing that such
investments would not, in and of itself, result in a downgrade, qualification or withdrawal of the
initial or, if higher, then current ratings assigned to the certificates) in its highest long-term
unsecured debt rating category; provided, however, that the investments described in this clause
(vi) must (A) have a predetermined fixed dollar amount of principal due at maturity that cannot
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vary or change, (B) if rated by S&P, not have an “r” highlighter affixed to their rating, ©if
such investments have a variable rate of interest, haye an interest rate tied to a single interest rate
index plus a fixed spread (if any) and must move proportionately with that index, and (D) not be
subject to liquidation prior to their maturity;

(vii)  commercial paper (including both non-interest-bearing discount
obligations and interest-bearing obligations payable on demand or on a specified date not more
than one year after the date of issuance thereof) with maturities of not more than 365 days and
that at all times is rated by each Rating Agency (or, if not rated by all Rating Agencies, rated by
at least one Rating Agency and otherwise acceptable to each other Rating Agency, as confirmed
in writing that such investment would not, in and of itself, result in a downgrade, qualification or
withdrawal of ibe initial or, if higher, then current ratings assigned to the certificates) in its
highest short-tevm nnsecured debt rating; provided, however, that the investments described in
this clause (vii) s 7A) have a predetermined fixed dollar amount of principal due at maturity
that cannot vary or charge (B) if rated by S&P, not have a “r” highlighter affixed to their rating,
(C) if such investments nave a variable rate of interest, have an interest rate tied to a single
interest rate index plus a fixes spread (if any) and must move proportionately with that index,
and (D) not be subject to liquidation prior to their maturity;

(vili)  units of taxabic anupney market funds or mutual funds, which funds are
regulated investment companies, seek to ingintain a constant net asset value per share and have
the highest rating from each Rating Agency” {or, if not rated by all Rating Agencies, rated by at
least one Rating Agency and otherwise acceptakic 1o each other Rating Agency, as confirmed in
writing that such investment would not, in and uf {iself, result in a downgrade, qualification or
withdrawal of the initial or, if higher, then current ratiags assigned to the certificates) for money
market funds or mutual funds; and

(ix)  any other security, obligation or investmert-which has been approved as a
Permitted Investment in writing by (a) Lender and (b) each Ruting Agency, as evidenced by a
written confirmation that the designation of such security, obligetion or investment as a
Permitted Investment will not, in and of itself, result in a downgrade, quelification or withdrawal
of the initial or, if higher, then current ratings assigned to the certificates by such Rating Agency;
provided, however, that such instrument continues to qualify as a “casa flow investment”
pursuant to Code Section 860G(a)(6) earning a passive return in the nature ¢f irterest and no
obligation or security shall be a Permitted Investment if (A) such obligation or security evidences
a right to receive only interest payments or (B)the right to receive principal and ' interest
payments on such obligation or security are derived from an underlying investment that movides
a yield to maturity in excess of 120% of the yield to maturity at par of such underlying
investment.

(6)  “Eligible Account” shall mean a separate and identifiable account from all
other funds held by the holding institution that is either (i) an account or accounts maintained
with a federal or state-chartered depository institution or trust company which complies with the
definition of Eligible Institution or (ii) a segregated trust account or accounts maintained with a
federal or state chartered depository institution or trust company acting in its fiduciary capacity
which, in the case of a state chartered depository institution or trust company is subject to
regulations substantially similar to 12 C.F.R. § 9.10(b), having in either casc a combined capital
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and surplus of at least $50,000,000 and subject to supervision or examination by federal and state
authority. An Eligible Account will not be evidenced by a certificate of deposit, passbook or
other instrument.

()  “Eligible Institution” shall mean a depository institution or trust company
the short term unsecured debt obligations or commercial paper of which are rated at least A-1 by
S&P in the case of accounts in which funds are held for thirty (30) days or less (or, in the case of
accounts in which funds are held for more than thirty (30) days, the long term unsecured debt
obligations of which are rated at least “AA” by S&P and “Aaa” by Moody’s).

Section4.4 ERISA. Borrower covenants and agrees that:

(3). . It shail not engage in any transaction which would cause any obligation, or
action faken or to be taken, hereunder (or the exercise by Lender of any of its rights under the
Note, this Security Iisunment and the Other Security Documents) to be a non-exempt (under a
statutory or administrativ: class exemption) prohibited transaction under the Employee
Retirement Income Secutiiy Act of 1974, as amended (“ERISA”).

(b)  Borrower furiiier covenants and agrees to deliver to Lender such
certifications or other evidence from tim= to time throughout the term of the Security Instrument,
as requested by Lender in its sole disctelisn, that (i) Borrower is not an “employee benefit plan”
as defined in Section 3(3) of ERISA, whicr 1= subject to Title I of ERISA, or a “governmental
plan” within the meaning of Section 3(3) of 2R'54; (ii) Borrower is not subject to state statutes
regulating investments and fiduciary obligations it respect to governmental plans; and (iii) one
or more of the following circumstances is true:

(i)  Equity interests in Borrower are puolicly offered securities, within the
meaning of 29 C.F.R. § 2510.3-101(b)}2); :

(i)  Less than twenty-five percent (25%) of eacli cutstanding class of equity
interests in Borrower are held by “benefit plan investors™ wiibin the meaning of 29
C.F.R. § 2510.3-101(f)(2); or

(iii)  Borrower qualifies as an “operating company” or a “real esiate operating

company” within the meaning of 29 C.F.R. § 2510.3-101(c) or () or &u ‘avestment
company registered under The Investment Company Act of 1940,

ARTICLE 5

REPRESENTATIONS AND WARRANTIES
Borrower represents and warrants to Lender that:

Section 5.1  Warranty of Title. Borrower has good title to the Property and has
the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the same
and that Borrower possesses an unencumbered fee simple absolute estate in the Land and the
Improvements and that it owns the Property free and clear of all liens, encumbrances and charges
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whatsoever except for those exceptions shown in the title insurance policy (the “Title Policy™)
insuring the lien of this Security Instrument (the “Permitted Exceptions”). The Permitted
Exceptions do not and will not materially adversely affect or interfere with the value, or
materially adversely affect or interfere with the current use or operation, of the Property, or the
security intended to be provided by this Security Instrument or the ability of Borrower to repay
the Note or any other amount owing under the Note, this Security Instrument or the Other
Security Documents or to perform its obligations thereunder in accordance with the terms of the
Note, this Security Instrument or the Other Security Instrument. This Security Instrument, when
properly recorded in the appropriate records, together with the Assignment of Leases (the
“Assignment nf Leases”) and any Uniform Commercial Code financing statements required to be
filed in cordeetion therewith, will create (i) a valid, perfected first priority lien on the Property,
subject only t¢ Permitted Exceptions and the liens created by this Security Instrument and the
Other Security Ducuments and (ii) perfected security interests in and to, and perfected collateral
assignments of; all peis¢nalty (including the Leases), all in accordance with the terms thereof, in
each case subject only <0 uny applicable Permitted Exceptions and such other liens created by
this Security Instrument ard-the Other Security Documents. The Assignment of Leases, when
properly recorded in the appropiste records, creates a valid first priority assignment of, or a
valid first priority security interest in, certain rights under the related Leases, subject only to a
license granted to Borrower to exeicise certain rights and to perform certain obligations of the
lessor under such Leases, including t'ie right to operate the Property. No Person other than
Borrower owns any interest in any payments dae under such Leases that is superior to or of equal
priority with Lender’s interest therein. Borrower shall forever warrant, defend and preserve the
title and the validity and priority of the lien of this Uecurity Instrument and shall forever warrant
and defend the same to Lender against the claims o{ a'l persons whomsoever.

Section 5.2  Legal Status and Authorjty. - Borrower (A)is duly organized,
validly existing and in good standing under the laws of its state of organization or incorporation;
(B) is duly qualified to transact business and is in good standing i \he state where the Property is
located; and (C) has all necessary approvals, govemmental and ottierwise, and full power and
authority to own, operate and lease the Property. Borrower (and the urdersigned representative
of Borrower, if any) has full power, authority and legal right to execute. i Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and' convey and grant a
security interest in the Property pursuant to the terms hereof and to keep and roserve all of the
terms of this Security Instrument on Borrower’s part to be performed.

Section 5.3 Validity of Documents. (a) The execution, delvery and
performance of the Note, this Security Instrument and the Other Security Documents aud the
borrowing evidenced by the Note (i) are within the power and authority of Borrower; (ii) have
been authorized by all requisite organizational action; (iif) have received all necessary approvals
and consents, corporate, governmental or otherwise; (iv) will not violate, conflict with, result in a
breach of or constitute (with notice or lapse of time, or both) a material default under any
provision of law, any order or judgment of any court or governmental authority, the articles of
incorporation, by-laws, partnership or trust agreement, articles of organization, operating
agreement, ot other governing instrument of Borrower, or any indenture, agreement or other
instrument to which Borrower is a party or by which it or any of its assets or the Property is or
may be bound or affected; (v) will not result in the creation or imposition of any lien, charge or
encumbrance whatsoever upon any of its assets, except the lien and security interest created
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hereby; and (vi) will not require any authorization or license from, or any filing with, any
governmental or other body (except for the recordation of this Security Instrument in appropriate
land records in the State where the Property is located and except for Uniform Commercial Code
filings relating to the security interest created hereby); and (b) the Note, this Security Instrument
and the Other Security Documents constitute the legal, valid and binding obligations of
Borrower.

Section 5.4  Litigation. There is no action, suit or proceeding, judicial,
administrative or otherwise (including any condemnation or similar proceeding), pending or, to
the best of Borrower’s knowledge, threatened or contemplated against, or affecting, Borrower, a
Guarantor, i any, an Indemnitor, if any, or, to the best of Borrower’s knowledge, the Property.

Saction 5.5 Status of Property. (a) No portion of the Improvements is located
in an area identified kv the Secretary of Housing and Urban Development or any successor
thereto as an area having necial flood hazards pursuant to the Flood Insurance Acts or, if any
portion of the Improverients is located within such area, Borrower has obtained and will
maintain the insurance prescribsd in Section 3.3 hereof,

(b)  To the best of borrower’s knowledge, all necessary certificates, licenses
and other approvals, governmental aid siherwise, necessary for the operation of the Property and
the conduct of its business and all requirsd zoning, building code, land use, environmental and
other similar permits or approvals have beesi-cbtained and are in full force and effect as of the
date hereof and not subject to revocation, suspension, forfeiture or modification.

(¢)  Except as previously discloscd o Lender in writing or otherwise shown on
the survey delivered to Lender in connection with the <lvsing of the Loan or as disclosed in the
Environmental Report (as defined in the Environmental lidéranity) or in that certain Zoning and
Site Requirements Summary prepared by the Planning and-Zoning Resource Corporation for the
Property and dated September 5, 2006, to Borrower’s knowledgze, 1he Property and the present
and contemplated use and occupancy thereof are in full compliancs with all applicable zoning
ordinances, building codes, land use and Environmental Laws (heresaafier defined) and other
gimilar laws.

(d)  The Property is served by all utilities required for the current use thereof.
All utility service is provided by public utilities and the Property has accepted or i equipped to
accept such utility service. To the best of Borrower’s knowledge, except as disclosed in the
survey of the Property delivered to Lender in connection with the closing of the Loan ard in the
Title Policy, all public utilities necessary to the continued use and enjoyment of the Property as
presently used and enjoyed are located in the public right-of-way abutting the Property, and all
such utilities are connected so as to serve the Property without passing over other property, or are
subject to valid easements.

(e)  All public roads and streets necessary for service of and access to the
Property for the current or contemplated use thereof have been completed, are serviceable and
all-weather and are physically and legally open for use by the public.

(f)  The Property is served by public water and sewer systems,
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(8)  The Property is free from damage caused by fire or other casualty.

()  To the best of Borrower’s knowledge, all costs and expenses of any and all
labor, materials, supplies and equipment used in the construction of the Improvements have been
(i) paid in full, (i) are not yet due or (iii) have been fully bonded and insured.

() Borrower has paid in full for, and is the owner of, all furnishings, fixtures
and equipment (other than tenants’ and Manager’s property) used in connection with the
operation of the Property, free and clear of any and all security interests, liens or encumbrances,
except the lien and security interest created hereby.

0 All liquid and solid waste disposal, septic and sewer systems located on
the Property arc ir a good and safe condition and repair and in compliance with all Applicable
Laws.

(k)  Exsert as disclosed on the survey delivered to Lender in connection with
the closing of the Loan, al!'ine Improvements lie within the boundaries of the Land.

Section 5.6  No Forsien Person. Borrower is not a “foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended and the related
Treasury Department regulations, includizg temporary regulations,

Section 5.7  Separate Tax Lot. - The Property is assessed for real estate tax
purposes as one or more wholly independent ta< loi or lots, separate from any adjoining land or
improvements not constituting a part of such lot ¢r 'ots, and no other land or improvements is
assessed and taxed together with the Property or any L.oraon thereof.

Section 5.8  Leases. (a) Borrower is the landlord under the Leases; (b) to the
best of Borrower’s knowledge, the Leases are valid and enforceable and in full force and effect;
(c) to the best of Borrower’s knowledge, all of the Leases are arnis-iength agreements with bona
fide, independent third parties; (d) except as may be set forth in an esioprel certificate received
by Lender in connection with the closing of the Loan (a “Closing Esioppel Certificate”), to
Borrower’s knowledge no party under any Lease is in material default; (e) =i:cept as disclosed to
Lender in writing, all Rents due have been paid in full; (f) intentionally omitteX; (y) none of the
Rents reserved in the Leases. have been assigned or otherwise pledged or hypotiiccried; (h) none
of the Rents have been collected for more than one (1) month in advance (except 2 security
deposit shall not be deemed rent collected in advance); (i) except as previously dizclased to
Lender in writing, to Borrower’s knowledge, the premises demised under the Leases have been
completed and the tenants under the Leases have accepted the same and have taken possession of
the same on a rent-paying basis; (j) to the best of Borrower’s knowledge and except as may be
set forth in a Closing Estoppel Certificate, there exist no offsets or defenses to the payment of
any portion of the Rents; (k) except as may be set forth in a Closing Estoppel Certificate,
Botrower has received no notice from any tenant challenging the validity or enforceability of any
Lease; (1) there are no agreements with the tenants under the Leases other than expressly set forth
in each Lease; (m) to the best of Borrower’s knowledge, the Leases are valid and enforceable
against Borrower and the tenants set forth therein; (n) except as previously disclosed to Lender in
writing, no Lease contains an option to purchase, right or first refusal to purchase, or any other
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similar provision; (0) no person or entity has any possessory interest in, or right to occupy, the
Property except under and pursuant to a Lease; (p) each lease is subordinate to this Security
Instrument, either pursuant to its terms or a recordable subordination agreement; (q) all security
deposits relating to the Leases reflected on the certified rent roll delivered to Lender have been
collected by Borrower; and (r)to the best of Borrower’s knowledge, except as previously
disclosed to Lender in writing, no brokerage commissions or finders fees are due and payable
regarding any Lease, other than commissions or fees, if any, due in connection with renewals,
extensions or expansions pursuant to existing Leases.

Section 5.9  ERISA Compliance. (a) As of the date hereof and throughout the
term of this‘Sesurity Instrument, (i) Borrower is not and will not be an “employee benefit plan”
as defined in Section 3(3) of ERISA, which is subject to Title I of ERISA, and (i) the assets of
Borrower do not zod will not constitute “plan assets” of one or more such plans for purposes of
Title 1 of ERISA; any

(b)  As'of the date hereof and throughout the term of this Security Instrument,
(i) Borrower is not and wiil not-be a “governmental plan” within the meaning of Section 3(32) of
ERISA and (ii) transactions by-or with Borrower are not and will not be subject to state statutes
applicable to Borrower regulating investments of and fiduciary obligations with respect to
governmental plans.

Section 5.10 Solvency. borrcwer (a) has not entered into the transaction or
executed the Note, this Security Instrument or‘any Other Security Document with the actual
intent to hinder, delay or defraud any creditor and (b} has received reasonably equivalent value in
exchange for its obligations under such documents.~ Giving effect to the Loan, the fair saleable
value of Borrower’s assets exceeds and will, immediatly following the making of the Loan,
exceed Borrower’s total liabilities, including, without liin‘tation, subordinated, unliquidated,
disputed and contingent liabilities. The fair saleable vaiue of Dorrower’s assets is and will,
immediately following the making of the Loan, be greater than Boriower’s probable liabilities,
including the maximum amount of its contingent liabilities on its Gebts as such debts become
absolute and matured. Borrower’s assets do not and, immediately foilowing the making of the
Loan will not, constitute unreasonably small capital to carry out its busiiiess as conducted or as
proposed to be conducted. Borrower does not intend to, and does not belicve that it will, incur
debt and liabilities (including contingent liabilities and other commitments) beyonu its ability to
pay such debt and liabilities as they mature (taking into account the timing and anicupts of cash
to be received by Borrower and the amounts to be payable on or in respect of obligaiions of
Borrower). Except as expressly disclosed to Lender in writing, no petition in bankruptcy has
been filed against Borrower, any Indemnitor, any Guarantor, any Principal or any related entity
thereof, or any principal, general partner or member thereof, in the last seven (7) years, and
neither Borrower, any Indemnitor, any Guarantor, or Principal nor any related entity thereof, nor
any principal, general partner or member thereof, in the last seven (7) years has ever made an
assignment for the benefit of creditors or taken advantage of any insolvency act for the benefit of
debtors,

Section 5.11 Business Purposes. The loan evidenced by the Note secured by the
Security Instrument and the Other Security Documents (the “Loan”) is solely for the business
purpose of Borrower, and is not for personal, family, household, or agricultural purposes.

USActive 3859531.8 -4]1-




0625734036 Page: 49 of 83

UNOFFICIAL COPY

Section 5.12 Taxes. Borrower, any Guarantor and any Indemnitor have filed all
federal, state, county, municipal, and city income and other tax returns required to have been
filed by them and have paid all taxes and related liabilities which have become due pursuant to
such returns or pursuant to any assessments received by them. Neither Borrower, any Guarantor
nor any Indemnitor knows of any basis for any additional assessment in respect of any such taxes
and related liabilities for prior years.

Section 5.13 Mailing Address. Borrower’s mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and
correct.

Section 5,14 No_Change in Facts or Circumstances; Misstaternent of Facts.
(a) To the best ol Borrower's knowledge, all information in the application for the Loan

submitted to Lencer {the “Loan Application”) and in all rent rolls, ali reports, certificates,
financial statements ang other documents submitted in connection with the Loan Application or
in satisfaction of the tern:s :hereof, are accurate, complete and correct in all respects. There has
been no material adverse change in any condition, fact, circumstance or event that would make
any such information materially inaccurate, incomplete or otherwise misleading.

(b)  To the best o' Bairower’s knowledge after due inquiry and investigation,
the Note, this Security Instrument and iz Otber Security Documents do not contain any untrue
statement of a material fact or omit to st7.>-any material fact necessary to make statements
contained herein or therein not materially misicading. There is no fact presently known to
Borrower which has not been disclosed which agversely affects, or would reasonably likely have
a materially adversely effect on the business, operaiious or condition (financial or otherwise), of
Borrower.

Section 5.15 Disclosure. Borrower has disclosed to Lender all material facis
and has not failed to disclose any material fact known to Rorrowwer after due inquiry and
investigation that could cause any representation or warranty mrde herein to be materially
misleading.

Section 5.16  Third Party Representations. To the best of Boirower’s knowledge
after due inquiry and investigation, each of the representations and the warrant es raade by each
Guarantor and Indemnitor herein or in any Other Security Document(s) is true and cuersct in all
material respects.

Section 5.17 Illegal Activity. No portion of the Property has been or will be
purchased, improved, equipped or furnished with proceeds of any illegal activity and to the best
of Borrower’s knowledge, there are no illegal activities or activities relating to any controlled
substance at the Property.

Section 5.18 Contracts.  All contracts, agreements, consents, waivers,
documents and writings of every kind or character, including, without limitation, the
Management Agreement, at any time to which Borrower is a party to be delivered to Lender
pursuant to any of the provisions of this Security Instrument are valid and enforceable against
Borrower and, to the best knowledge of Borrower, are enforceable against all other parties
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thereto, and, to Borrower’s actual knowledge, in all respects are what they purport to be and, to
the best knowledge of Borrower, to the extent that any such writing shall impose any obligation
or duty on the party thereto or constitute a waiver of any rights which any such party might
otherwise have, said writing shall be valid and enforceable against said party in accordance with
its terms, except as such enforcement may be limited by applicable bankruptey, insolvency,
reorganization or similar laws affecting the rights of creditors generally. ‘

Section 5.19 Non-Consolidation Opinion. All of the facts and assumptions set
forth in the Non-Consolidation Opinion are true and correct,

Section 5.20 Federal Reserve Regulations. No part of the proceeds of the Loan
will be used for the purpose of purchasing or acquiring any *“margin stock” within the meaning
of Regulation U cf the Board of Governors of the Federal Reserve System or for any other
purpose which wsl4 be inconsistent with such Regulation U or any other Regulations of such
Board of Governors, ot for any purposes prohibited by Legal Requirements or by the terms and
conditions of this Security Iistrument, the Note or the Other Security Documents.

Section 5.21 ie:fiiure. There has not been and shall never be committed by
Borrower or any other person 1n ¢ccepancy of or involved with the operation or use of the
Property any act or omission affording the federal government or any state or local government
the right of forfeiture as against the-Z:iuverty or any part thereof or any monies paid in
performance of Borrower’s obligations wider-the Note, this Security Instrument or the Other
Security Documents. Borrower hereby covenaris and agrees not to commit, permit or suffer to
exist any act or omission affording such right of forfiture.

Section 5.22 Investment Company At Borrower is not (a)an “investment
company” or a company “controlled” by an “investment corapany,” within the meaning of the
Investment Company Act of 1940, as amended; (b)a “holding company” or a “subsidiary
company” of a “holding company” or an “affiliate” of either a- “holding company” or a
“subsidiary company” within the meaning of the Public Utility HolZing Company Act of 1935,
as amended; or (c) subject to any other federal or state law or reguiation which purports to
restrict or regulate its ability to borrow money.

Section 5.23 Contingent Liabilities.  There are no material residual or
contingent liabilities with respect to (i) the Property (to Borrower’s knowledge) or (Zi) Gorrower.

Section 5.24 Special Assessments. Except as disclosed in the Title Folicy and
to the knowledge of Borrower, there are no pending or proposed special or other assessments for
public improvements or otherwise affecting the Property, nor, to the knowledge of Borrower, are
there any contemplated improvements to the Property that may result in such special or other
assessments.

Section 5.25 Principal Place of Business; State of Formation. Borrower’s
principal place of business and its chief executive office as of the date hercof is ¢/o Investcorp

International, Inc., 280 Park Avenue, New York, New York 10017. Borrower is organized under
the laws of the State of Delaware.
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Section 5.26 OFAC, Borrower represents and warrants that neither Borrower or
any of its respective Affiliates is a Prohibited Person and Borrower and all of its respective
Affiliates are in full compliance with all applicable orders, rules, regulations and
recommendations of The Office of Foreign Assets Control of the U.S. Department of the
Treasury.

Section 5.27 Franchise Agreement. The Franchise Agreement, pursuant to
which Borrower has the right to operate the hotel located on the Property under a name and/or
hotel system controlled by such Franchisor, is in full force and effect and there is no default,
breach or violation existing thereunder by any party thereto and no event has occurred that, with
the passage o1 time or the giving of notice, or both, would constitute a default, breach or
violation by auy party thereunder. No fees under the Franchise Agreement are accrued and
unpaid.

ARTICLE 6

CBLIGATIONS AND RELIANCES

Section 6.1  Relatinship of Borrower and Lender. The relationship between
Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary or other
special relationship with Borrower, and (10 tevm or condition of any of the Note, this Security
Instrument and the Other Security Documen's shall be construed so as to deem the relationship
between Borrower and Lender to be other than that ¢f debtor and creditor,

Section 6.2  No Reliance on Lender.. The members, general partners, principals
and (if Borrower is a trust) beneficial owners of Borrower ave experienced in the ownership and
operation of properties similar to the Property, and Borrowser and Lender are relying solely upon
such expertise and business plan in connection with the ownership and operation of the Property.
Borrower is not relying on Lender’s expertise, business acumen cr 2dvice in connection with the

Property.

Section 6.3 No Lender Obligations. (a) Notwithstanding \the provisions of
Section 1.1(f) and (I) or Section 1.2, Lender is not undertaking the perforriance of (i) any
obligations under the Leases; or (ii) any obligations with respect to such agreem=iiis, contracts,
certificates, instruments, franchises, permits, trademarks, licenses and other documer.s.

(b) By accepting or approving anything required to be observed, performied or
fulfilled or to be giver to Lender pursuant to this Security Instrument, the Note or the Other
Security Documents, including without limitation, any officer’s certificate, balance sheet,
statement of profit and loss or other financial statement, survey, appraisal, or insurance policy,
Lender shall not be deemed to have warranted, consented to, or affirmed the sufficiency, the
legality or effectiveness of same, and such acceptance or approval thereof shall not constitute
any warranty or affirmation with respect thereto by Lender.

Section 6.4  Reliance.  Borrower recognizes and acknowledges that in
accepting the Note, this Security Instrument and the Other Security Documents, Lender is
expressly and primarily relying on the truth and accuracy of the warranties and representations

USActive 3858531.8 -44-




0625734036 Page: 52 of 83

UNOFFICIAL COPY

set forth in Article 5 and Article 12 without any obligation to investigate the Property and
notwithstanding any investigation of the Property by Lender; that such reliance existed on the
part of Lender prior to the date hereof; that the warranties and representations are a material
inducement to Lender in accepting the Note, this Security Instrument and the Other Security
Documents; and that Lender would not be willing to make the Loan and accept this Security
Instrument in the absence of the warranties and representations as set forth in Article 5 and
Article 12,

ARTICLE 7

FURTHER ASSURANCES

Seciion7.]  Recording of Security Instrument, etc. Borrower forthwith upon
the execution and delivery of this Security Instrument and thereafter, from time to time, will
cause this Security Instiurient and any of the Other Security Documents creating a lien or
security interest or evidenci®g the lien hereof upon the Property and each instrument of further
assurance to be filed, register:d jor. recorded in such manner and in such places as may be
required by any present or future law in.order to publish notice of and fully to protect and perfect
the lien or security interest hereof upon, and the interest of Lender in, the Property. Borrower
hereby authorizes the filing of any UCC-) Financing Statement in the appropriate filing offices
necessary to perfect Lender’s security interestin the Personal Property. Borrower will pay all
taxes, filing, registration or recording fees, and all expenses incident to the preparation,
execution, acknowledgment, filing and/or recorlling of the Note, this Security Instrument, the
Other Security Documents, any note or deed of (rust. or mortgage supplemental hereto, any
security instrument with respect to the Property, ary\'CC-1 Financing Statement and any
instrument of further assurance, and any modification or amendment of the foregoing documents,
and all federal, state, county and municipal taxes, duties. ‘niposts, assessments and charges
arising out of or in connection with the execution and delivery of this Security Instrument, any
deed of trust or mortgage supplemental hereto, any security inst:nment with respect to the
Property or any instrument of further assurance, and any modification er amendment of the
foregoing documents, except where prohibited by law so to do.

Section 7.2 Further Acts, etc. Borrower will, at the cost of Bcrrower, and
without expense to Lender, do, execute, acknowledge and deliver all and every such Zurther acts,
deeds, conveyances, deeds of trust, mortgages, assignments, notices of assignmen:s; transfers
and assurances as Lender shall, from time to time, reasonably require, for the better ascuring,
conveying, assigning, transferring, and confirming unto Lender the Property and rights rereby
deeded, mortgaged, granted, bargained, sold, conveyed, confirmed, pledged, assigned, warranted
and transferred or intended now or hereafier so to be, or which Borrower may be or may
hereafter become bound to convey or assign to Lender, or for carrying out the intention or
facilitating the performance of the terms of this Security Instrument or for filing, registering or
recording this Security Instrument, or for complying with all Applicable Laws. Borrower, on
demand, will execute and deliver and hereby authorizes Lender, following ten (10) days’ notice
to Borrower, to execute in the name of Borrower or without the signature of Borrower to the
extent Lender may lawfully do so, one or more financing statements, chattel mortgages or other
instruments, to evidence more effectively the security interest of Lender in the Property.
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Borrower grants to Lender an irrevocable power of attorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to Lender at law
and in equity, inciuding without limitation such rights and remedies available to Lender pursuant
to this Section 7.2.

Section 7.3 Changes in Tax, Debt Credit and Documentary Stamp Laws. (a) If
any law is enacted or adopted or amended after the date of this Security Instrument which
deducts the Debt from the value of the Property for the purpose of taxation or which imposes a
tax, either directly or indirectly, on the Debt or Lender’s interest in the Property, Borrower will
pay the tax, with interest and penalties thereon, if any. If Lender is advised by counsel chosen by
it that the psyment of tax by Borrower would be unlawful or taxable to Lender or unenforceable
or provide the Dasis for a defense of usury, then Lender shall have the option, exercisable by
written notice 0 rut-less than ninety (90) days to declare the Debt immediately due and payable.

(b) “Brzower will not claim or demand or be entitled to any credit or credits
on account of the Debt for zny part of the Taxes or Other Charges assessed against the Property,
or any part thereof, and no dednction shall otherwise be made or claimed from the assessed value
of the Property, or any part the:cof, for real estate tax purposes by reason of this Security
Instrument or the Debt. If such claiin, credit or deduction shall be required by law, Lender shall
have the option, exercisable by writicr: notice of not less than ninety (90) days, to declare the
Debt immediately due and payable.

(¢)  If at any time the United States of America, any State thereof or any
subdivision of any such State shall require revenue <z other stamps to be affixed to the Note, this
Security Instrument, or any of the Other Security Joraments or impose.any other tax or charge
on the same, Borrower will pay for the same, with intetes( ¢nd penalties thereon, if any,

Section 7.4  Estoppel Certificates. (a) Afcr renvest by Lender (which request,
provided no Event of Default has occurred and is continuing, shall not be made more than two
(2) times in any calendar year unless requested by an Investor, jospective Investor or any
Rating Agency), Borrower, within ten (10) days, shall furnish Lender-or any proposed assignee
with a statement, duly acknowledged and certified, setting forth (i) the ‘amount of the original
principal amount of the Note, (ii) the unpaid principal amount of the Note, fiii) the rate of
interest of the Note, (iv) the terms of payment and maturity date of the Note, (v) the date
installments of interest and/or principal were last paid, (vi)that, except as previned in such
statement, there are no defaults or events which with the passage of time or the giviiy, of notice
or both, would constitute an event of default under the Note or the Security Instrument, (vi¥) that
the Note and this Security Instrument are valid, legal and binding obligations and have not been
modified or if modified, giving particulars of such modification, (viii) whether any offsets or
defenses exist against the obligations secured hereby and, if any are alleged to exist, a detailed
description thereof, (ix) that all Leases are in full force and effect and (provided the Property is
not a residential multifamily property) have not been modified (or if modified, setting forth all
modifications), (x) the date to which the Rents thereunder have been paid pursuant to the Leases,
(xi) whether or not, to the best knowledge of Borrower, any of the lessees under the Leases are in
default under the Leases, and, if any of the lessees are in default, setting forth the specific nature
of all such defaults, (xii) the amount of security deposits held by Borrower under each Lease and
that such amounts are consistent with the amounts required under each Lease, and (xiii) as to any

USActive 3658531.8 ~46-




0625734036 Page: 54 of 83

UNOFFICIAL COPY

other matters reasonably requested by Lender and reasonably related to the Leases, the
obligations secured hereby, the Property or this Security Instrument.

(b)  Borrower shall use commercially reasonable efforts to deliver to Lender,
promptly upon request, duly executed estoppel certificates from any tenant under a Major Lease
and as required by Lender attesting to such facts regarding the Major Lease as Lender may
require or in such form as may be required pursuant to the terms of such Major Lease, including
but not limited to attestations that such Major Lease covered thereby is in full force and effect
with no defanlts thereunder on the part of any party, that none of the Rents have been paid more
than one month in advance, and that the lessee claims no defense or offset against the full and
timely performiince of its obligations under the Major Lease.

(&) - Upon any transfer or proposed transfer contemplated by Section 19.1
hereof, at Lender's-ceguest, Borrower, any Guarantors and any Indemnitor(s) shall provide an
estoppel certificate to-th< Investor (defined in Section 19.1) or any prospective Investor in such
form, substance and detail as Lender, such Investor or prospective Investor may reasonably
require.

(d)  Borrower shali use commercially reasonable efforts to deliver to Lender,
promptly upon request, an estoppel cortificate from Manager or any successor Qualified
Manager appointed pursuant to the tertiis Dereof, as applicable, stating that (i) the Management
Agreement is in full force and effect ana lis not been modified, amended or assigned (or if
modified, setting forth the modification(s)), (i) veither Manager or Qualified Manager, as
applicable, nor, to Manager’s or Qualified Manage:"s knowledge, as applicable, Borrower is in
default under any of the terms, covenants or provisiors of the Management Agreement, and
Manager or Qualified Manager, as applicable, knows of n» event which, but for the passage of
time or the giving of notice or both, would constitute an evert of default under the Management
Agreement, (iii) neither Manager or Qualified Manager, as appiicable, nor, to Manager's or
Qualified Manager’s, knowledge, as applicable, Borrower has comm~znced any action or given or
received any notice for the purpose of terminating the Management /A’ eement, and (iv) all sums
due and payable to Manager or Qualified Manager, as applicable, »nder the Management
Agreement, have been paid in full. :

(e)  Intentionally deleted.

Section 7.5  Flood Insurance. After Lender’s request, Borrower sauil deliver
evidence satisfactory to Lender that no portion of the Improvements is situated in a faderally
designated “special flood hazard area” or if it is, that Borrower has obtained insurance meeting
the requirements of Section 3.3(a)(i).

Section 7.6  Intentionally Omitted.

Section 7.7  Replacement Documents. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other Security
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and cancellation of such Note or Other Security Document, Borrower will issue, in lieu thereof, a
replacement Note or Other Security Document, dated the date of such lost, stolen, destroyed or

USActive 38568531.8 -47-




0625734036 Page: 55 of 83

UNOFFICIAL COPY

mutilated Note or Other Security Document in the same principal amount thereof and otherwise
of like tenor.

ARTICLE 8

DUE ON SALE/ENCUMBRANCE

Section 8.1  Transfer Definitions. For purposes of this Article 8, an “Affiliated
Manager” shall mean any managing agent in which Borrower, any Guarantor or Indemnitor has,
directly or indizectly, any legal, beneficial or economic interest; a “Restricted Party” shall mean
Borrower, or aiy Affiliated Manager or any shareholder, partner, member or non-member
manager, or any divect legal or beneficial owner of Borrower, any Affiliated Manager or any
non-member manacer: and a “Sale or Pledge” shall mean a voluntary or involuntary sale,
- conveyance, transfer o pledge of a legal or beneficial interest.

Section 8.2/ No_Sale/Encumbrance. (a) Borrower shall not sell, convey,
mortgage, grant, bargain, encuraber. pledge, assign, grant options with respect 1o, or otherwise
transfer or dispose of (directly orindirectly, voluntarily or involuntarily, by operation of law or
otherwise, and whether or not for consideration or of record) the Property or any part thereof or
any legal or beneficial interest therein o- permit a Sale or Pledge of an interest in any Restricted
Party (collectively a “Transfer”), other than pnisuant to Leases of space in the Improvements to
tenants in accordance with the provisions of Sectien 3.7, without (i) the prior written consent of
Lender and (ii) if a Securitization has occurred or is pending, delivery to Lender of written
confirmation from the Rating Agency that the Trausfer will not result in the downgrade,
withdrawal or qualification of the then current ratings assizned to any Securities or the proposed
rating of any Securities.

() A Transfer shall include, but not be limiied to, (i) an installment sales
agreement wherein Borrower agrees to sell the Property or any pari thiereof for a price to be paid
in installments; (ii) an agreement by Borrower leasing all or a substantial part of the Property for
other than actual occupancy by a space tenant thereunder or a sale, assiganent or other transfer
of, or the grant of a security interest in, Borrower’s right, title and interest in ana to any Leases or
any Rents; (iii) if a Restricted Party is a corporation, any merger, consolidation 0. Sae or Pledge
of such corporation’s stock or the creation or issuance of new stock; (iv) if a Resuicied Party is a
limited or general partnership or joint venture, any merger or consolidation or ip~ change,
removal, resignation or addition of a general partner or the Sale or Pledge of the paripziship
interest of any general partner or any profits or proceeds relating to such partnership intercst, or
the Sale or Pledge of limited partnership interests or any profits or proceeds relating to such
limited partnership interests or the creation or issuance of new limited partnership interests; (v) if
a Restricted Party is a limited liability company, any merger or consolidation or the change,
removal, resignation or addition of a managing member or non-member manager (or if no
managing member, any member) or the Sale or Pledge of the membership interest of a managing
member (or if no managing member, any member) or any profits or proceeds relating to such
membership interest, or the Sale or Pledge of non-managing membership interests or the creation
or issuance of new non-managing membership interests; (vi) if a Restricted Party is a trust or
nominee trust, any merger, consolidation or the Sale or Pledge of the legal or beneficial interest
in a Restricted Party or the creation or issuance of new legal or beneficial interests; or (vii) the
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removal or the resignation of the managing agent or leasing agent (including, without limitation,
an Affiliated Manager) other than in accordance with Section 3.16.

Section 8.3  Permitted Transfers. Notwithstanding the provisions of Section
8.1 and Section 8.2, the following transfers shall not be deemed to be a Transfer (and shall not
require the consent or confirmation of Lender or any Rating Agency): (i) a transfer by devise or
descent or by operation of law upon the death of a member, partner or shareholder of a Restricted
Party; and (ii) the Sale or Pledge, in one or a series of transactions, of the direct or indirect stock,
partnership interests or membership interests, as applicable, in a Restricted Party.
Notwithstanding the foregoing, at all times during the term of the Loan, Investcorp International,
Inc. (“Invesicorp™) or any Affiliate (hereinafter defined) thereof must (A) own, directly or
indirectly, at }éast seven and one half percent (7.5%) of the voting and beneficial ownership
interests in Borrowez and (B) control the day-to-day operations of Borrower.

The tern “Affiliate”, as used herein, shall mean, as to any person or entity, any
other person or entity that directly or indirectly, is in control of, is controlled by or is under
common control with such person or entity or is a director or officer of such person or entity or
of an Affiliate of such person oi euiity. As used herein, the term “control” means the possession,
directly or indirectly, of the power to \lirect or cause the direction of management, policies or
activities of a person or entity, whetisr through ownership of voting securities, by contract or
otherwise.

Section 8.4  Lender’s Rights, Tender reserves the right to condition the consent
required hereunder upon a modification of the teis hereof and on assumption of the Note, this
Security Instrument and the Other Security Docuniezts as so modified in connection with the
proposed Transfer, payment of a transfer fee equal to.onz half of one percent (0.50%) of the
principal balance of the Note, a $4,000 processing fee, ani 4l of Lender’s reasonable expenses
incurred in connection with such Transfer, the approval by & Rating Agency of the proposed
transferee, the proposed transferee’s continued compliance wita ths covenants set forth in this
Security Instrument, including, without limitation, the covenants ir| Seetion 4.2 hereof, or such
other conditions and/or legal opinions as Lender shall determine in its so’~ djscretion to be in the
interest of Lender. All expenses incurred by Lender shall be payable by Forrower whether or
not Lender consents to the Transfer. Lender shall not be required to demonsitate any actual
impairment of its security or any increased risk of default hereunder in order to de.lzze the Debt
immediately due and payable upon a Transfer without Lender’s consent. This provision shall
apply to every Transfer regardless of whether voluntary or not, or whether or not lender has
consented to any previous Transfer. Notwithstanding anything to the contrary contained ia this
Article 8, (a) no transfer (whether or not such transfer shall constitute a Transfer) shall be made
to any person and/or entity or to any person and/or entity which has an required Affiliate or
direct or indirect owner which is not in full compliance with all applicable orders, rules,
regulations and recommendations of The Office of Foreign Assets Control of the U.S.
Department of the Treasury and (b) in the event any transfer (whether or not such transfer shall
constitute & Transfer) results in any entity or party owning in excess of forty-nine percent (49%)
of the direct or indirect ownership interest in Borrower or Borrower’s managing member or
general partner, Borrower shall, prior to such transfer, deliver a substantive non-consolidation
opinion to Lender, which opinion shall be in form, scope and substance acceptable in all respects
to Lender and, after a Securitization, the Rating Agencies.
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Section 8.5  Qualified Transferee. (i) Notwithstanding anything to the contrary
contained in this Article 8, Lender shall not withhold its consent, which consent (x) prior to a
Securitization, may be withheld by Lender in its sole discretion and (y) afier a Securitization,
shall not be unreasonably withheld, to a two-time sale, assignment, or other transfer of the
Property provided that (a) Lender receives sixty (60) days prior written notice of such transfer,
(b) no Event of Default has occurred and is continuing under this Security Instrument, the Note
or the Other Security Documents and (¢) upon the satisfaction (in the reasonable determination
of Lender) or waiver of such conditions as may be imposed by Lender, which may include, but
shall not be limited to, the following matters:

USActive 3858531.8

(1)  Borrower or Transferee (defined below) shall pay a transfer
fee equal to one half of one percent (0.50%) of the principal balance of the
Note and any and all costs incurred in connection with the transfer
ancluding, without limitation, Lender’s counsel fees and disbursements
ard oll recording fees, title insurance premiums and mortgage and
intanvitle taxes);

()~ The proposed transferee (the “Transferee”) shall comply
with all of the requirements of Section 4.2;

(3)  Transteres shall assume all of the obligations of Borrower
under the Note, this Security Instrument and the Other Security
Documents in a manner satisactory to Lender in all respects, including,
without limitation, by entering into an assumption agreement in form and
substance satisfactory to Lendsr and delivering such legal opinions as
Lender may reasonably require;

(4)  The Property shall be mansgad by a Qualified Manager
following such transfer,

(5) If a Securitization has occurred, and unless Transferee is
wholly owned and controlled by a Qualified Trarcferee (hereinafter
defined), Transferee shall deliver to Lender written cuifirmation from the
Rating Agency that the transfer and the assumption by Treunsfuree shall not
result in a downgrade, withdrawal or qualification of the rainugs then
assigned to the Securities;

(6)  Transferee shall deliver an endorsement to the existing title
policy insuring this Security Instrument as modified by the assumption
agreement, as a valid first lien on the Property and naming the Transferee
as owner of the fee estate of the Property, which endorsement shall insure
that as of the recording of the assumption agreement, the Property shall
not be subject to any additional exceptions or liens other than those
contained in the title policy issued in connection with this Security
Instrument;
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(7)  Transferee shall deliver to Lender an opinion of counsel
from an independent law firm with respect to  the substantive
non-consolidation of Transferee and its constituent entities (partners,
members or shareholders), which law firm and which opinion shall be
satisfactory in all respects to (i} Lender, if a Securitization has not
occurred, or (ii) Lender and the Rating Agencies, if a Securitization has
occurred; and

(i)  The term “Qualified Transferee” shall mean any entity (or any entity
wholly owned by and controlled by) any one of the following entities, subject to the
reasonatle approval of Lender:

(A) a pension fund, pension trust or pension account that has total
asseic’ ~f at least $250 Million that are managed by an entity that controls or
manages 7. j2ast $500 Million of real estate equity assets;

(B)  a-pension fund advisor that controls or manages at least $500
Million of real estate equity assets immediately prior to such transfer;

(C) an insurgnce company that is subject to supervision by the
insurance commission, or 2 similar official or agency, of a state or territory of the
United States (including the 1>+strict of Columbia), which has a net worth, as of a
date no more than six (6) months prior to the date of the transfer, of at least $500
Million and controls real estate equity-assets of at least $500 Million immediately
prior to such transfer; or

(D)  a corporation organized under the banking laws of the United
States or any state or territory of the Unitcd Stetes (including the District of
Columbia) that has a combined capital and surplu. of 2% least $250 Million,

Provided the Transferee has assumed all of Borrower’s obligations snd liabilities (including,
without limitation, those pursuant to the Environmental Indemnity) in 2 manner acceptable to
Lender, Borrower shall be released from its obligation under the Loan from 2nd after the date of
sale or transfer. In addition, provided a replacement Guarantor and Indemnitor (whi>h Guarantor
and Indemnitor shall be approved in writing by Lender) have assumed all of the applicable
obligations and liabilities of Guarantor and Indemnitor (including, without limitziion, those
pursuant to the Environmental Indemnity) in a manner reasonably acceptable to Leader,
Guarantor and Indemnitor shall be released from their respective obligation under the Loan from
and after the date of sale or transfer

The provisions of this Section 8.5 shall in no way alter the rights of Borrower to
prepay the Loan in accordance with the provisions of Article 5 of the Note.
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ARTICLE %

PREPAYMENT

Section 9.1  Prepayment. The Debt may not be prepaid in whole or in part
except in strict accordance with the express terms and conditions of the Note and this Security
Instrument.

ARTICLE 10

DEFAULT

Secrion 10.1  Events of Default. The occurrence of any one or more of the
following events shai! constitute an “Event of Default”:

(@)  if any rortion of the Debt is not paid on the date the same is due or if the
entire Debt is not paid in full oxor before the Maturity Date;

(b)  if any of the Taves or Other Charges are not paid prior to delinquency
except to the extent sums sufficient w pey such Taxes and Other Charges have been deposited
with Lender in accordance with the terms 0t this Security Instrument;

(c)  ifthe Policies are not kept in full force and effect, or if the Policies are not
delivered to Lender within five (5) Business Days-of Lender’s request;

(d)  if Borrower or Principal violaiss'ur does not comply with any of the
provisions of Section 4.2 or Article 8, including, but not Liraitzd to, if Borrower or Principal shall
fail to comply with any material provision of its operating agresment, articles or certificate of
incorporation, partnership agreement or any other governing documer:s;

(¢)  if any representation or warranty of Borrower, miy Indemnitor or any
person guaranteeing payment of the Debt or any portion thereof or performonce by Borrower of
any of the terms of this Security Instrument (a “Guarantor”), or any member, general partner,
principal or beneficial owner of any of the foregoing, made herein or in the Environmental
Indemnity or in any guaranty, or in any certificate, report, financial statement or othicr instrument
or document furnished to Lender shall have been false or misleading in any matesiai,respect
when made; provided, however, that to the extent that the person or eéntity makiug such
representation or warranty can establish that it had no actual or constructive knowledge of the
falsehood or misleading nature of such representation or warranty when made, and that such
falsehood or misleading nature was undiscoverable through commercially reasonable diligence,
then such false or misleading representation or warranty shall constitute an Event of Default only
if Borrower or such person or entity fails to make true and accurate such representation or
warranty (by modifying or correcting the condition underlying such representation or warranty)
within ten (10) days after Borrower’s or such person’s or entity’s discovery of such underlying
condition;
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()  if (i) Borrower or any managing member or general partner of Borrower,
or any Guarantor or Indemnitor shall commence any case, proceeding or other action (A) under
any existing or future law of any jurisdiction, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, conservatorship or relief of debtors, secking to have an order for
relief entered with respect to it, or seeking to adjudicate it a bankrupt or insolvent, or secking
reorganization, arrangement, adjustment, winding-up, liquidation, dissolution, composition or
other relief with respect to it or its debts, or (B) secking appointment of a receiver, trustee,
custodian, conservator or other similar official for it or for all or any substantial part of its assets,
or Borrower or any managing member or general partner of Borrower, or any Guarantor or
Indemnitor shall make a general assignment for the benefit of its creditors; or (ii) there shall be
commencec ags.inst Borrower or any managing member or general partner of Borrower, or any
Guarantor or Idemnitor any case, proceeding or other action of a nature referred to in clause (i)
above which (A)7ccults in the entry of an order for relief or any such adjudication or
appointment or (B)ie.a3ins undismissed, undischarged or unbonded for a period of sixty (60)
days; or (iii) there shail‘oe .commenced against Borrower or any managing member or general
partner of Borrower, or aiy- Guarantor or Indemnitor any case, proceeding or other action
seeking issuance of a warrant »{ attachment, execution, distraint or similar process against all or
any substantial part of its assets v/nich results in the entry of any order for any such relief which
shall not have been vacated, dischergec, or stayed or bonded pending appeal within sixty (60)
days from the entry thereof; or (iv) Borrower or any managing member or general partner of
Borrower, or any Guarantor or Indemnitcr <hsll take any action in furtherance of, or indicating
its consent to, approval of, or acquiescence 1, anv of the acts set forth in clause (i), (ii), or (iii)
above; or (v) Borrower or any managing menber or general partner of Borrower, or any
Guarantor or Indemnitor shall generally not, or shall' be unable to, or shall admit in writing its
inability to, pay its debts as they become due;

(g)  if Borrower shall be in default beyord applicable notice and grace periods
under any other mortgage, deed of trust, deed to secure debt or oflier security agreement covering
any part of the Property whether it be superior or junior in lien to this Security Instrument;

(h)  subject to the provisions of Section 3.4(b) hereor, i the Property becomes
subject to any mechanic’s, materialman’s or other lien other than a lien for lceal real estate taxes
and assessments not then delinquent and the lien shall remain undischarges of record (by
payment, bonding or otherwise) for a period of thirty (30) days;

(i)  if any federal tax lien is filed against Borrower, any member Or general
pariner of Borrower, any Guarantor, any Indemnitor or Borrower’s interest in the Propery and
same is not discharged of record within thirty (30) days after same is filed;

) (i) Borrower fails to timely provide Lender with the written certification
and evidence referred to in Section 4.4 hereof, or (ii) Borrower consummates a transaction which
would cause the Security Instrument or Lender’s exercise of its rights under this Security
Instrument, the Note or the Other Security Documents to constitute a nonexempt prohibited
transaction under ERISA or result in a violation of a state statute regulating governmental plans,
subjecting Lender to liability for a violation of ERISA or a state statute;
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(k)  if Borrower shall fail to deliver to Lender, within ten (10) days after
request by Lender (which request by Lender shall be sent after the expiration of any applicable
notice and grace periods contained in Section 7.4(a) and (c)), the estoppel certificates required
pursuant to the terms of Section 7.4(a) and (c);

()] if any of the assumptions contained in the Non-Consolidation Opinion,
including, but not limited to, any exhibits attached thereto, were not true and correct as of the
date of such Non-Consolidation Opinion or thereafter became untrue or incorrect in any respect.
For purposes of this subsection (1), in the event the Property is transferred pursuant to the terms
of Article 8 hereof, the term “Non-Consolidation Opinion” from and after the date of such
transfer shell oaly refer to the substantive non-consolidation opinion delivered to Lender as a
condition to sven transfer;

(m) . if any default occurs under any guaranty or indemnity executed in
connection herewith Gp<iuding, without limitation, the Environmental Indemnity (defined in
Section 13.4)) and such défrult continues after the expiration of applicable grace periods, if any;

(n)  if Borrower is in material default under the Management Agreement
beyond the expiration of applicab'c votice and grace periods, if any, thereunder or if the
Management Agreement is cancelicd ~isrminated (except with respect to the temporary or
permanent termination of the Managemen? 2 greement with respect to the leasing function of the
Property in accordance with Section 3.16 pe=cof) or surrendered, unless in such case Borrower
shall enter into a new management agreement i1 market terms and conditions with a Qualified
Manager in accordance with Section 3.16 hereof;

(o)  if for more than ten (10) days arter notice from Lender, Borrower shall
continue to be in default under any term, covenant or coudition of the Note, this Security
Instrument or the Other Security Documents (including,-withext limitation, the Cooperation
Letter) not set forth in Section 10.1(a) through (n) above, then, in the case of any default which
can be cured by the payment of a sum of money or for thirty (30) dnjs after notice from Lender
in the case of any other default, provided that if such default cannot rcasunably be cured within
such thirty (30) day period and Borrower shall have commenced to cure sach-default within such
thirty (30) day period and thereafter diligently and expeditiously proceeds to-cure the same, such
thirty (30) day period shall be extended for so long as it shall require Borrower in the exercise of
due diligence to cure such default, it being agreed that no such extension shall be for u period in
excess of sixty (60) days; or

(p)  if a default occurs under the Franchise Agreement which remains uncured
after the giving of any required notice and the expiration of any applicable cure period, or if the
Franchise Agreement expires or terminates unless in such case Borrower shall enter into a new
franchise agreement on market terms and conditions in accordance with Section 3.19 hereof.
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ARTICLE 11

RIGHTS AND REMEDIES

Section 11.1 Remedies. Upon the occurrence of any Event of Default,
Borrower agrees that Lender may take such action, without notice or demand, as it deems
advisable to protect and enforce its rights against Borrower and in and to the Property, including,
but not limited to, the following actions, each of which may be pursued concurrently or
otherwise, at such time and in such order as Lender may determine, in its sole discretion, without
impairing or otherwise affecting the other rights and remedies of Lender:

(z)  declare the entire unpaid Debt to be immediately due and payable;

(b)  institute proceedings, judicial or otherwise, for the complete foreclosure of
this Security Instrument vnder any applicable provision of law in which case the Property or any
interest therein may be scid for cash or upon credit in one or more parcels or in several interests
or portions and in any ords. or manner;

(¢}  with or witheut entry, to the extent permitted and pursuant to the
procedures provided by applicable iaw. institute proceedings for the partial foreclosure of this
Security Instrument for the portion of thc Debt then due and payable, subject to the continuing
lien and security interest of this Security losrument for the balance of the Debt not then due,
unimpaired and without loss of priority;

(d)  sell for cash or upon credit the 2roperty or any part thereof and all estate,
claim, demand, right, title and interest of Borrower therzin and rights of redemption thereof,
pursuant to power of sale or otherwise, at one or more salcs, 1n one or more parcels, at such time
and place, upon such terms and after such notice thereof as m2y be required or permitted by law;

()  subject to the provisions of Article 15, jostitute an action, suit or
proceeding in equity for the specific performance of any covenaut. Condition or agreement
contained herein, in the Note or in the Other Security Documents;

H subject to the provisions of Article 15, recover judgment on the Note
either before, during or after any proceedings for the enforcement of this Securivy 1nst-ument or
the Other Security Documents;

{g)  apply for the appointment of a receiver, trustee, liquidator or conscrvator
of the Property, without notice and without regard for the adequacy of the security for the Debt
and without regard for the solvency of Borrower, any Guarantor, Indemnitor or of any person,
firm or other entity liable for the payment of the Debt;

(h)  subject to any applicable law, the license granted to Borrower under
Section 1.2 shall automatically be revoked and Lender may enter into or upon the Property,
either personally or by its agents, nominees or attorneys and dispossess Borrower and its agents
and servants therefrom, without liability for trespass, damages or otherwise and exclude
Borrower and its agents or servants wholly therefrom, and take possession of all books, records
and accounts relating thereto and Borrower agrees to surrender possession of the Property and of
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such books, records and accounts to Lender upon demand, and thereupon Lender may (i) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with all and every
part of the Property and conduct the business thereat; (ii) complete any construction on the
Property in such manner and form as Lender deems advisable; (iii) make alterations, additions,
renewals, replacements and improvements to or on the Property; (iv) exercise all rights and
powers of Borrower with respect to the Property, whether in the name of Borrower or otherwise,
including, without limitation, the right to make, cancel, enforce or modify Leases, obtain and
evict tenants, and demand, sue for, collect and receive all Rents of the Property and every part
thereof; (v) require Borrower to pay monthly in advance to Lender, or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use and occupation of such part of
the Property as' may be occupied by Borrower; (vi) require Borrower to vacate and surrender
possession of tlie Property to Lender or to such receiver and, in default thereof, Borrower may be
evicted by summary proceedings or otherwise; and (vii) apply the receipts from the Property to
the payment of the Deit) in such order, priority and proportions as Lender shall deem appropriate
in its sole discretion attes duducting therefrom all expenses (including reasonable attorneys’ fees)
incurred in connection with the aforesaid operations and all amounts necessary to pay the Taxes,
Other Charges, Insurance Preniums and other expenses in connection with the Property, as well
as just and reasonable compersation for the services of Lender, its counsel, agents and
employees;

(i)  exercise any and ali rights and remedies granted to a secured party upon
default under the Uniform Commercial Cod, including, without limiting the generality of the
foregoing: (i) the right to take possession of te Personal Property or any part thereof, and to
take such other measures as Lender may deem necessary for the care, protection and preservation
of the Personal Property, and (ii) request Borrower at jts expense to assemble the Personal
Property and make it available to Lender at a convenient placs acceptable to Lender. Any notice
of sale, disposition or other intended action by Lender with rzspect to the Personal Property sent
to Borrower in accordance with the provisions hereof at least five (5) days prior to such action,
shall constitute commercially reasonable notice to Borrower,

§)] apply any sums then deposited in the Escrow Fu:id-end any other sums
held in escrow or otherwise by Lender in accordance with the terms of this Security Instrument
or any Other Security Document to the payment of the following items in any wider in its sole
discretion:

(i)  Taxes and Other Charges;
(i1) Insurance Premiums;
(iii)  interest on the unpaid principal balance of the Note;
(iv)  amortization of the unpaid principal balance of the Note; or

(v)  all other sums payable pursuant to the Note, this Security Instrument and
the Other Security Documents, including, without limitation, advances made by Lender
pursuant to the terms of this Security Instrument;
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(k)  surrender the Policies maintained pursuant to Article 3 hereof, collect the
uncarned Insurance Premiums and apply such sums as a credit on the Debt in such priority and
proportion as Lender in its discretion shall deem proper, and in connection therewith, Borrower
hereby appoints Lender as agent and attorney-in-fact (which is coupled with an interest and is
therefore irrevocable) for Borrower to collect such Insurance Premiums;

() apply the undisbursed balance of any Net Proceeds Deficiency deposit,
together with interest thereon, to the payment of the Debt in such order, priority and proportions
as Lender shall deem to be appropriate in its discretion;

{m) foreclosure by power of sale or otherwise and apply the proceeds of any
recovery to the Debt in accordance with Section 11.2 or to any deficiency under the Security
Instrument;

(n) ‘eaercise all rights and remedies under any Causes of Action, whether
before or after any sale of the Property by foreclosure, power of sale, or otherwise and apply the
proceeds of any recovery tu the Debt in accordance with Section 11.2 or to any deficiency under
this Security Instrument; or '

(0)  pursue such ovher remedies as Lender may have under applicable law.

In the event of a sale, by feréniosure, power of sale, or otherwise, of less than all
of the Property, this Security Instrument shall continue as a lien and security interest on the
remaining portion of the Property unimpaired ad without loss of priority. Notwithstanding the
provisions of this Section 11.1 to the contrary, if ahy Fvent of Default as described in clause (i)
or (i) of Section 10.1(f) shall occur, the entire unpeid-Debt shall be automatically due and
payable, without any further notice, demand or other acticii by Lender.

Section 11.2  Application of Proceeds. The purchase money, proceeds and
avails of any disposition of the Property, or any part thereof, or.any. other sums collected by
Lender pursuant to the Note, this Security Instrument or the Other Sccvuiity Documents, may be
applied by Lender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall deem proper. .

Section 11.3 Right to Cure Defaults. Upon the occurrence oi #uv-Event of
Default beyond any applicable notice and cure periods, Lender may, but without any okligation
to do so and without notice to or demand on Borrower and without releasing Borrower faan any
obligation hereunder, make or do the same in such manner and to such extent as Lendcr may
deem necessary to protect the security hereof. Lender is authorized to enter upon the Property
for such purposes, or appear in, defend, or bring any action or proceeding to protect its interest in
the Property or to foreclose this Security Instrument or collect the Debt. The actual out-of-
pocket cost and expense of any cure hereunder (including reasonable attorneys’ fees to the extent
permitted by law), with interest as provided in this Section 11.3, shall constitute a portion of the
Debt and shall be due and payable to Lender upon demand. All such actual out-of-pocket costs
and expenses incurred by Lender in remedying such Event of Default or such failed payment or
act or in appearing in, defending, or bringing any such action or proceeding shall bear interest at
the Default Rate (as defined in the Note), for the period after notice from Lender that such cost
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or expense was incurred to the date of payment to Lender. All such actual out-of-pocket costs
and expenses incurred by Lender together with interest thereon calculated at the Default Rate
shall be deemed to constitute a portion of the Debt and be secured by this Security Instrument
and the Other Security Documents and shall be immediately due and payable upon demand by
Lender therefor,

Section 11.4 Actions and Proceedings. Lender has the right to appear in and
defend any action or proceeding brought with respect to the Property and, after the occurrence
and during the continuance of an Event of Default beyond any applicable notice and cure
periods, to bring any action or proceeding, in the name and on behalf of Borrower, which
Lender, in itz diseretion, decides should be brought to protect its interest in the Property.

Section 11,5 Recovery of Sums Required to Be Paid. Lender shall have the
right from time to time-to take action to recover any sum or sums which constitute a part of the
Debt as the same becume due, without regard to whether or not the balance of the Debt shall be
due, and without prejudic? to the right of Lender thereafter to bring an action of foreclosure, or
any other action, for a default-or defaults beyond any applicable notice and cure periods by
Borrower existing at the time sucn carlier action was commenced.

Section 11.6 Examination of Books and Records. Lender, its agents,
accountants and attorneys shall have the-"ghit, upon reasonable prior written notice to Borrower
(unless an Event of Default exists, in whick case no notice shall be required), to examine and
audit, during reasonable business hours, the records, books, management and other papers of
Borrower and its affiliates or of any Guarantor or Indemnitor which pertain to their financial
condition or the income, expenses and operation of e Property, at the Property or at any office
regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor where the books
and records are located. Lender and its agents shall have ‘ne right to make copies and extracts

from the foregoing records and other papers.

Section 11.7 Other Rights, etc. (a) The failure of Zender to insist upon strict
performance of any term hereof shall not be deemed to be a waiver of‘any term of this Security
Instrument. Borrower shall not be relieved of Borrower’s obligations herender by reason of
(i) the failure of Lender to comply with any request of Borrower, any Guerantor or any
Indemnitor to take any action to foreclose this Security Instrument or otherwise erforce any of
the provisions hereof or of the Note or the Other Security Documents, (ii} the release, 1egardless
of consideration, of the whole or any part of the Property, or of any person liable for it¢ Debt or
any portion thereof, or (iii) any agreement or stipulation by Lender extending the tune of
payment or otherwise modifying or supplementing the terms of the Note, this Security
Instrument or the Other Security Documents.

(b)  Itis agreed that the risk of loss or damage to the Property is on Borrower,
and Lender shall not have any liability whatsoever for decline in value of the Property, for failure
to maintain the Policies, or for failure to determine whether insurance in force is adequate as to
the amount of risks insured. Possession by Lender shall not be deemed an election of judicial
relief, if any such possession is requested or obtained, with respect to any Property or collateral
not in Lender’s possession.
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(¢)  Lender may resort for the payment of the Debt to any other security held
by Lender in such order and manner as Lender, in its discretion, may elect. Lender may take
action to recover the Debt, or any portion thereof, or to enforce any covenant hereof without
prejudice 1o the right of Lender thereafter to foreclose this Security Instrument. The rights of
Lender under this Security Instrument shall be separate, distinct and cumulative and none shall
be given effect to the exclusion of the others. No act of Lender shall be construed as an election
to proceed under any one provision herein to the exclusion of any other provision. Lender shall
not be limited exclusively to the rights and remedies herein stated but shall be entitled to every
right and remedy now or hereafter afforded at law or in equity.

Jection 11.8  Right to Release Any Portion of the Property. Lender may release

any portion of the Property for such consideration as Lender may require without, as to the
remainder of the Troperty, in any way impairing or affecting the lien or priority of this Security
Instrument, or improving the position of any subordinate lienholder with respect thereto, except
to the extent that the roiigations hereunder shall have been reduced by the actual monetary
consideration, if any, reccived by Lender for such release, and may accept by assignment, pledge
or otherwise any other proreity in place thereof as Lender may require without being
accountable for so doing to any uther lienholder. This Security Instrument shall continue as a
lien and security interest in the remeining portion of the Property,

Section 11,9 Intentionaily (Omitted.

Section 11,10 Right of Entry. Suoject to the terms of the Leases, Lender and its
agents shall have the right to enter and inspect-ihe Property at all reasonable times upon
reasonable prior written notice to Borrower.

Section 11.11 Subrogation. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness herciofore-=xisting against the Property,
then, to the extent of the funds so used, Lender shall be subrogated. io all of the rights, claims,
liens, titles, and interests existing against the Property heretofore lisid by, or in favor of, the
holder of such indebtedness and such former rights, claims, liens, titles, 2ad interests, if any, are
not waived but rather are continued in full force and effect in favor of _erder and are merged
with the lien and security interest created herein as cumulative security for tiie repayment of the
Debt, the performance and discharge of Borrower’s obligations hereunder, under. (b= Note and
the Other Security Documents and the performance and discharge of the Other Obligzunns.

ARTICLE 12

ENVIRONMENTAL MATTERS

Section 12.1 Envirommental Representations and Warranties.  Borrower
represents and warrants, based solely upon (i) the Environmental Report (as defined in the
Environmental Indemnity), copies of which have been delivered to Lender, and (ii) information
that Borrower actually knows, that except as expressly disclosed in the Environmental Report:
(a) there are no Hazardous Materials (defined below) or underground storage tanks in, on, or
under the Property, except those that are both (i) in compliance with Environmental Laws
(defined below) and with permits issued pursuant thereto (if such permits are required), and
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(ii) either (A) in amounts not in excess of that necessary to operate the Property or (B) fully
disclosed to and approved by Lender in writing pursuant to the Environmental Report; (b) there
are no past, present or threatened Releases (defined below) of Hazardous Materials in violation
of any Environmental Law and which would require remediation by a governmental authority in,
on, under or from the Property except as described in the Environmental Report; (c) there is no
threat of any Release of Hazardous Materials migrating to the Property except as described in the
Environmental Report; (d) there is no past or present non-compliance with Environmental Laws,
or with permits issued pursuant thereto, in connection with the Property except as described in
the Environmental Report; (¢) Borrower does not know of, and has not received, any written or
oral notice or other communication from any person or entity (including but not limited to a
governmentx! eatity) relating to Hazardous Materials in, on, under or from the Property; and
() Borrower has truthfully and fully provided to Lender, in writing, any and all information
relating to environmental conditions in, on, under or from the Property known to Borrower or
contained in Bonowe:'s files and records, including but not limited to any reports relating to
‘Hazardous Materials ir, on, under or migrating to or from the Property and/or to the
environmental condition of the Property. “Environmental Law” means any present and future
federal, state and local laws, stuivtes, ordinances, rules, regulations, standards, policies and other
government directives or requirezaents, as well as common law, that apply to Borrower or the
Property and relate to Hazardous Matcrials, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act and the Resource Conservation and
Recovery Act. “Hazardous Materials” skali mean petroleum and petroleum products and
compounds containing them, including gaspline, diesel fuel and oil; explosives; flammable
materials; radioactive materials; polychlorinated biphenyls (“PCBs”} and compounds containing
them; lead and lead-based paint; asbestos or asbestss-ontaining materials in any form that is or
could become friable; underground or above-ground (torage tanks, whether empty or containing
any substance; any substance the presence of which on the Pzoperty is prohibited by any federal,
state or local authority; any substance that requires speciai liendling; and any other material or
substance now or in the future defined as a “hazardous sulbstance,” “hazardous material,”
“hazardous waste,” “toxic substance,” “toxic pollutant,” “comanrinant,” “pollutant” or other
words of similar import within the meaning of any Environmental Law. “Release” of any
Hazardous Materials includes but is not limited to any release, deposi’, discharge, emission,
leaking, spilling, seeping, migrating, injecting, pumping, pouring, emptying, sscaping, dumping,
disposing or other movement of Hazardous Materials. .

Section 12.2 Environmental Covenants. Borrower covenants and ageees that so
long as Borrower owns, manages, is in possession of, or otherwise controls the operatiorof the
Property: (a) all uses and operations on or of the Property, whether by Berrower or any other
person or entity, shall be in compliance with all Environmental Laws and permits issued
pursuant thereto; (b) there shall be no Releases of Hazardous Materials in, on, under or from the
Property; (c) there shall be no Hazardous Materials in, on, or under the Property, except those
that are both (i) in compliance with all Environmental Laws and with permits issued pursuant
thereto, if and to the extent required, and (ii) (A) in amounts not in excess of that necessary to
operate the Property or (B) fully disclosed to and approved by Lender in writing; (d) Borrower
shall keep the Property free and clear of all liens and other encumbrances imposed pursuant to
any Environmental Law, whether due to any act or omission of Borrower or any other person or
entity (the “Environmental Liens”); (e) Borrower shall, at its sole cost and expense, fully and
expeditionsly cooperate in all activities pursuant to Section 12.3 below, including but not limited
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to providing all relevant information and making knowledgeable persons available for
interviews; (f) Borrower shall, at its sole cost and expense, perform any environmental site
assessment or other investigation of environmental conditions in connection with the Property,
pursuant to any reasonable written request of Lender, upon Lender’s reasonable belief that the
Property is in violation of any Environmental Laws, and share with Lender the teports and other
results thereof, and Lender and other Indemnified Parties (as defined in the Environmental
Indemnity) shall be entitled to rely on such reports and other results thereof; (g) Borrower shall,
at its sole cost and expense, comply with all reasonable written requests of Lender to
(i) reasonably effectuate remediation of any Hazardous Materials in, on, under or from the
Property in violation of any Environmental Law; and (ii) comply with any Environmental Law;
(h) Borrowsi shall not allow any fenant or other user of the Property to violate any
Environmenta’ L aw; and (i) Borrower shall immediately notify Lender in writing after it has
become aware of {£) any presence or Release or threatened Releases of Hazardous Materials in,
on, under, from or imigrating towards the Property; (B)any non-compliance with any
Environmental Laws r¢inted in any way to the Property; (C)any actual or potential
Environmental Lien; (Djeny required or proposed remediation of environmental conditions
relating to the Property; and /&) any written or oral notice or other communication of which
Borrower becomes aware fror: anv source whatsoever (including but not limited to a
governmenta) entity) relating in any way to Hazardous Materials.

Section 12.3 Lender’s Righis- Subject to the terms of the Leases, Lender and
any other person or entity designated by Lender, including but not limited to any representative
of a governmental entity, and any environmentr! ccnsultant, and any receiver appointed by any
court of competent jurisdiction, shall have the rigit, but not the obligation, to enter upon the
Property at all reasonable times and upon reasonable prior written notice to Borrower to assess
any and all aspects of the environmental condition of the Property and its use, including but not
limited to conducting any environmental assessment or audit (the scope of which shall be
determined in Lender’s sole and absolute discretion) and taking saiaples of soil, groundwater or
other water, air, or building materials, and conducting other invasive testing. Borrower shall
reasonably cooperate with and provide access to Lender and any such je=son or entity designated
by Lender.

ARTICLE 13

INDEMNIFICATIONS

Section 13.1 General Indemnification. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all Losses (defined below) actually imposed upon or actually incurred by or
asserted against any Indemnified Parties and directly or indirectly arising out of or in any way
relating to any one or more of the following (except to the extent arising out of the gross
negligence or willful misconduct of the Indemnified Parties): (a) any accident, injury to or death
of persons or loss of or damage to property occurring in, on or about the Property or any part
thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets
or ways; (b) any use, nonuse or condition in, on or about the Property or any part thereof or on
the adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways;
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(c) performance of any labor or services or the furnishing of any materials or other property in
respect of the Property or any part thereof; (d) any failure of the Property to be in compliance
with any Applicable Laws; (e) any and all claims and demands whatsoever which may be
asserted against Lender by reason of any alleged obligations or undertakings on its part to
perform or discharge any of the terms, covenants, or agreements contained in any Lease; or
(f) the payment of any commission, charge or brokerage fee to anyone which may be payable in
connection with the funding of the Loan evidenced by the Note and secured by this Security
Instrument. Any amounts payable to Lender by reason of the application of this Section 13.1
shall become immediately due and payable and shall bear interest at the Default Rate from the
date loss or demage is sustained by Lender until paid.

the term “Losses” shall mean any and all actual claims, suits, liabilities
(including, withcot limitation, strict liabilities), actions, proceedings, obligations, debts,
damages, losses, cusfs, expenses, fines, penalties, charges, fees, expenses, judgments, awards,
amounts paid in settlemént-of whatever kind or nature (including but not limited to reasonable
attorneys’ fees and other cosz of defense).

Section 13.2 Murigage and/or Intangible Tax. Borrower shall, at its sole cost
and expense, protect, defend, indemify, release and hold harmless the indemnified Parties from
and against any and all Losses imposec unon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising cut'of or in any way relating to any tax on the making
and/or recording of this Security Instrument, tae Note or any of the Other Security Documents,

Section 13.3 Duty to Defend: Atininigys’ Fees and Other Fees and Expenses.
Upon written request by any Indemnified Party, Borrower shall defend such Indemnified Party
(if requested by any Indemnified Party, in the name of {ne Indemnified Party) by attomeys and
other professionals approved by the Indemnified Parties,'nut to be unreasonably withheld or
delayed. Notwithstanding the foregoing, any Indemnified Farties inay, in their sole and absolute
discretion and upon determining that (a) Borrower’s attorncys and professionals are not
defending any claim or proceeding in a manner reasonably acceptable o such Indemnified Party,
or (b) Borrower’s interests, in connection with any claims or proceeding; conflict with those of
such Indemnified Party, engage their own attomneys and other professionials io defend or assist
them, and, at the option of Indemnified Parties, their attorneys shall control the résolution of any
claim or proceeding. Upon demand, Borrower shall pay or, in the sole and absoiut- iscretion of
the Indemnified Parties, reimburse, the Indemnified Parties for the payment of reasoable fees
and disbursements of attorneys, engineers, environmental consultants, and other profesionals in
connection therewith.

Section 13.4 Environmental Indemnity. Simultaneouslty with this Security
Instrument, Borrower and other persons or entities defined therein have executed and delivered
that certain environmental indemnity agreement dated the date hereof (collectively, the
“Indemnitors”) to Lender (the “Environmental Indemnity”). The Environmental Indemnity is
not secured by this Security Instrument.

Section 13.5 ERISA Indemnity. Borrower shall, at its sole cost and expense,
protect, defend, indemnify, release and hold harmless the Indemnified Parties from and against
any and all losses (including, without limitation, reasonable attorneys’ fees and costs incurred in
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the investigation, defense, and settlement of losses incurred in correcting any prohibited
transaction or in the sale of a prohibited loan, and in obtaining any individual prohibited
transaction exemption under ERISA that may be required, in Lender’s sole discretion) that
Lender may incur, directly or indirectly, as a result of a default under Section 4.4 or Section 5.9.

ARTICLE 14

WAIVERS

Section 14.1 Waiver of Counterclaim. Borrower hereby waives the right to
assert a counte.claim, other than a mandatory or compulsory counterclaim, in any action or
proceeding breaplit against it by Lender arising out of or in any way connected with this Security
Instrument, the Nuiz, any of the Other Security Documents, or the Obligations.

Section 14.2< Marshalling and Other Matters. Borrower hereby waives, to the
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement
and redemption laws now or héroafter in force and all rights of marshalling in the event of any
sale hereunder of the Property ci anv part thereof or any interest therein, Further, Borrower
hereby expressly waives any and all rights of redemption from sale under any order or decree of
foreclosure of this Security Instrument or behalf of Borrower, and on behalf of each and every
person acquiring any interest in or title 12 o< Property subsequent to the date of this Security
Instrument and on behalf of all persons to the extent permitted by Applicable Laws.

“Section 14,3 Waiver of Notice. Borrower shall not be entitled to any notices of
any nature whatsoever from Lender except (a) with espect to matters for which this Security
Instrument specifically and expressly provides for the giviog of notice by Lender to Borrower,
and (b) with respect to matters for which Lender is required oy Applicable Laws to give notice,
and Borrower hereby expressly waives the right to receive any riotize from Lender with respect
to any matter for which this Security Instrument does not specitically and expressly provide for
the giving of notice by Lender to Borrower.

Section 14.4 Waiver of Statute of Limitations. Borrower hereby expressly
waives and releases to the fullest extent permitted by law, the pleading of any statute of
limitations as a defense to payment of the Debt or performance of its Other Obligatiors.

Section 14.5 Sole Discretion of Lender. Wherever pursuant to thii Security
Instrument (a) Lender exercises any right given to it to approve or disapprove, ‘(L) any
arrangement or term is to be satisfactory to Lender, or (c) any other decision or determination is
to be made by Lender, the decision of Lender to approve or disapprove, all decisions that
arrangements or terms are satisfactory or not satisfactory and all other decisions and
determinations made by Lender, shall be in the sole and absolute discretion of Lender, except as
may be otherwise expressly and specifically provided herein.

Section 14.6 Waiver of Trial by Jury. BORROWER HEREBY WAIVES, TO
THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY JURY IN
ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT
OR OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED
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BY THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED BY THE NOTE, THE
NOTE, THIS SECURITY INSTRUMENT OR THE OTHER SECURITY DOCUMENTS OR
ANY ACTS OR OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR
AGENTS IN CONNECTION THEREWITH.

ARTICLE 15

EXCULPATION

Section 15.1  Exculpation. The provisions of Article 14 of the Note are hereby
incorporated by reference to the fullest extent as if the text of such Article were set forth in its
entirety herein ard shall control over any contrary provisions contained herein.

ARTICLE 16

NOTICES

Section 16.1 Notices~All notices or other written communications hereunder
shall be deemed to have been properly. given (i) upon delivery, if delivered in person or by
facsimile transmission with receipt ackziowledged by the recipient thereof and confirmed by
telephone by sender, (ii} one (1) Business 1’4y (defined below) after having been deposited for
overnight delivery with any reputable overnight courier service, or (iii) three (3) Business Days
after having been deposited in any post office or mail depository regularly maintained by the
US. Postal Service and sent by registered or certified mail, postage prepaid, return receipt
requested, addressed as follows:

If to Borrower:

¢/o Investcorp

280 Park Avenue

New York, New York 10017
Attention: F. Jonathan Dracos
Facsimile No.: (212) 983-7073

With a copy to:

Paul, Hastings, Janofsky and Walker LLP
75 East 55th Street

New York, NY 10022

Attention: Eric R. Landau, Esq.
Facsimile No.: (212) 230-76535
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If to Lender:

Morgan Stanley Lender Capital Inc.

1221 Avenue of the Americas

27th Floor

New York, New York 10020

Attention: James Flaum & Kevin Swartz
Facsimile No. (212) 507-4139/4146

With a copy to:

Cadwalader, Wickersham & Taft LLP
227 West Trade Street, Suite 2400
Charlotte, NC 28202

Aterton: James Hassan, Esq.
Facsiinile No.: (704) 348-5200

or addressed as such party may froin time to time designate by written notice to the other parties.

Either party by notice to.diz other may designate additional or different addresses
for subsequent notices or communications:

For purposes of this Subsection“Business Day” shall mean a day on which
commercial banks are not authorized or required by Jaw to close in New York, New York.

ARTICLE 17

SUBMISSION TO JURISDICTIC S

Section 17.1 Submission to Jurisdiction. With réspeit to any claim or action
arising hereunder or under the Note or the Other Security Documents, Biorrower, to the extent
permitted by Applicable Law, (a) irrevocably submits to the nonexclusive jurisdiction of the
courts of the State of New York and the United States District Court located in-the Borough of
Manhattan in New York, New York, and appellate courts from any thereof, ard (L) irrevocably
waives any objection which it may have at any time to the laying on venue of any‘sii, action or
proceeding arising out of or relating to this Security Instrument brought in any such court,
irrevocably waives any claim that any such suit, action or proceeding brought in any such court
has been brought in an inconvenient forum. Nothing in this Security Instrument will be deemed
to preclude Lender from bringing an action or proceeding with respect hereto in any other
jurisdiction. '

ARTICLE 18

APPLICABLE LAW

Section 18.1 Choice of Law. THIS SECURITY INSTRUMENT SHALL BE
DEEMED TO BE A CONTRACT ENTERED INTO PURSUANT TO THE LAWS OF THE
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STATE OF NEW YORK AND SHALL IN ALL RESPECTS BE GOVERNED, CONSTRUED,
APPLIED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
NEW YORK, PROVIDED HOWEVER, THAT WITH RESPECT TO THE CREATION,
PERFECTION, PRIORITY AND ENFORCEMENT OF THE LIEN OF THIS SECURITY
INSTRUMENT, AND THE DETERMINATION OF DEFICIENCY JUDGMENTS, THE
LAWS OF THE STATE WHERE THE PROPERTY IS LOCATED SHALL APPLY.

Section 18.2 Provisions Subject to Applicable Law. All rights, powers and
remedies provided in this Security Instrument may be exercised only to the extent that the
exercise therenf does not violate any applicable provisions of law and are intended to be limited
fo the extcn: necessary so that they will not render this Security Instrument invalid,
unenforceable or ot entitled to be recorded, registered or filed under the provisions of any
Applicable Law.#fany term of this Security Instrument or any application thereof shall be
invalid or unenforcedtie, the remainder of this Security Instrument and any other application of
the term shall not be affected thereby. .

ARTICLE 19

SRCONDARY MARKET

Section 19.1 Transfer of Lcar. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the Other Security Documents, and any or all servicing
rights with respect thereto, or grant participation: therein (the “Participations”) or issue mortgage
pass-through certificates or other securities (the “Securities”) evidencing a beneficial interest in a
rated or unrated public offering or private placement ¢z “Securitization™). Lender may forward
to each purchaser, transferee, assignee, servicer, participani, or investor in such Participations
and/or Securities (collectively, the “Investor”) or any Ratini-Agency rating such Participations
and/or Securities and each prospective Investor, and any organization maintaining databases on
the underwriting and performance of commercial mortgage loans, 3"l documents and information
which Lender now has or may hereafier acquire relating to the Deri end to Borrower, any
Guarantor, any Indemnitor(s) and the Property, whether furnished by Ba:tower, any Guarantor,
any Indemnitor(s) or otherwise, as Lender determines necessary or cesirable. Borrower
irrevocably waives any and all rights it may have under Applicable Laws <o prohibit such
disclosure, including but not limited to any right of privacy.

Section 19.2 Cooperation. Borrower, any Guarantor and any Indemritor agree
to cooperate with Lender in connection with any transfer made or any Securities created pursuant
to Section 19.1, including, without limitation, complying with all of the terms and conditions of
that certain Letter, dated the date hereof, from Lender to Borrower and Investcorp Properties
Limited (the “Cooperation Letter”).
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ARTICLE 20

COSTS

Section 20.1 Performance at Borrower’s Expense. Borrower acknowledges that
in connection with (a) the extension, renewal, modification, amendment and termination of the
Loan (other than in connection with a Securitization), (b) the release or substitution of collateral
therefor, (c) obtaining certain consents, waivers and approvals with respect to the Property, or
(d) the review of any Lease or proposed Lease or the preparation or review of any subordination,
non-disturbance agreement (the occurrence of any of the above shall be called an “Event”),
Borrower ska!l Ve liable to reimburse Lender for all out-of-pocket costs and expenses incurred by
Lender; provided, however, Lender shall use commercially reasonable efforts to minimize such
costs and expenses ~ Borrower hereby acknowledges and agrees to pay, immediately, with or
without demand, ‘ail =ach expenses (as the same may be increased or decreased from time to
time) upon the occurrence of any Event. Wherever it is provided for herein that Borrower pay
any costs and expenses, such costs and expenses shall include, but not be limited to, all
reasonable legal fees and disbuisements of Lender, whether with respect to retained firms or the
reimbursement for the expenses of in-house staff.

Section 20.2 Legal Fees for Enforcement. (a) Borrower shall pay all reasonable
legal fees incurred by Lender in connectior. with (i) the preparation of the Note, this Security
Instrument and the Other Security Documerits und (i) the items set forth in Section 20.1 above,
and (b) Borrower shall pay to Lender on demsnd any and all reasonable expenses, including
legal expenses and attorneys’ fees, incurred or paid by Lender in protecting its interest in the
Property or in collecting any amount payable hereund.r or in enforcing its rights hereunder with
respect to the Property (including commencing any foreclosure action), whether or not any legal
proceeding is commenced hereunder or thereunder, and ‘siich sums payable pursuant to this
clause (b) shall also be payable with interest thercon at the Defauii Rate (as defined in the Note)
from the date paid or incurred by Lender until such expenses are paid oy Borrower.

ARTICLE 21

DEFINITIONS

Section 21.1 General Definitions. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this Sacurity
Instrument may be used interchangeably in singular or plural form and the word “Borrower”
shall mean “each Borrower and any subsequent owner or owners of the Property or any part
thereof or any interest therein,” the word “Lender” shall mean “Lender and any subsequent
holder of the Note,” the word “Note,” shall mean “the Note and any other evidence of
indebtedness secured by this Security Instrument,” the word “person” shall include an individual,
corporation, partnership, limited liability company, trust, unincorporated association,
government, governmental authority, and any other entity, the word “Property” shall include any
portion of the Property and any interest therein, and the phrases “legal fees”, “attorneys’ fees”
and “counse! fees” shall include any and all attorneys’, paralegal and law clerk fees and
disbursements, including, but not limited to, fees and disbursements at the pre-trial, trial and
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appellate levels incurred or paid by Lender in protecting its interest in the Property, the Leases
and the Rents and enforcing its rights hereunder.

Section 21.2 Headings, etc. The headings and captions of various Articles and
Sections of this Security Instrument are for convenience of reference only and are not to be
construed as defining or limiting, in any way, the scope or intent of the provisions hereof.

ARTICLE 22

MISCELLANEOUS PROVISIONS

Seziion22.1 No Oral Change. This Security Instrument, and any provisions
hereof, may not be modified, amended, waived, extended, changed, discharged or terminated
orally or by any act or'fa‘lure to act on the part of Borrower or Lender, but only by an agreement
in writing signed by thé zerty against whom enforcement of any modification, amendment,
waiver, extension, change, dsscharge or termination is sought.

Section 22.2 Liakility, If Borrower consists of more than one person, the
obligations and liabilities of each such person hereunder shall be joint and several. This Security
Instrument shall be binding upon and inire to the benefit of Borrower and Lender and their
respective successors and assigns forever.

Section 22.3 Inapplicable Provitions. If any term, covenant or condition of the
Note or this Security Instrument is held to be invali4, illegal or unenforceable in any respect, the
Note and this Security Instrument shall be construed without such provision.

Section 22.4 Duplicate Originals; Counterpaits. This Security Instrument may
be executed in any number of duplicate originals and each Guplicsie original shall be deemed to
be an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Security Instrument, The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their ob’igations hereunder.

Section 22.5 Number and Gender. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neutér :orms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

ARTICLE 23

LOCAL LAW PROVISIONS

Section 23.1 Principals of Construction. In the event of any inconsistencies
between the terms and conditions of this Article 23 and the terms and conditions of this
Mortgage, the terms and conditions of this Article 23 shall control and be binding.

Section 23.2 Maturity Date. In the first “WHEREAS” provision on page 1
hereof, the following is hereby inserted after the words “(such Note, together with all extensions,
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renewals, replacements, restatements or modifications thereof being hereinafter referred to as the
“NOte”)”:

“which Note provides, among other things, for final payment of
principal and interest under the Note, if not sooner paid or payable
as provided therein, to be due on October 7, 2011;”

Section 23.3 Maximum Amount Secured Hereby. The following is hereby
inserted at the end of Section 2.3

¥, provided, however, that the indebtedness secured hereby shall in
ro-event exceed an amount equal to three hundred percent (300%)
oi the face amount of the Note.”

Section 44 Waiver of Statutory Rights. Borrower hereby waives, to the extent
now or hereafter permitted by law, all rights of redemption and reinstatement of this Morigage
pursuant to the Illinois Miortgage Foreclosure Law, 735 ILCS 5/15 1101 et seq. (“IMFL"), on
behalf of itself and all those takizg by, through or under Borrower.

Section 23.5 Compiiance With Illinois Mortgage Foreclosure Law. In the event
that any provision of this Security Instruzpent shall be inconsistent with any provision of IMFL,
the provisions of IMFL shall take precedetice over the provisions of this Security Instrument, but
shall not invalidate or render unenforceable any iher provision of this Security Instrument that
can be construed in a manner consistent with IMFL, If any provision of this Security Instrument
shall grant to Lender any rights or remedies upon azy Event of Default by Borrower which are
more limited than the rights that would otherwise be vesi=d in Lender under IMFL in the absence
of said provision, Lender shall be vested with the righis granted in IMFL to the full extent
permitted by law. Without limiting the generality of the-ioregoing, all expenses incurred by
Lender to the extent reimbursable under IMFL, whether incurrzd tefore or after any decree or
judgment of foreclosure, and whether or not enumerated in this Gzcarity Instrument, shall be
added to the Debt secured by this Security Instrument or by the judgmeit «i foreclosure.

Section 23.6 Intentionally Omitted.

Section 23.7 Financing Statement. This Security Instrument aisu wonstitutes a
financing statement for the purpose of Section 9-402 of the [llinois Uniform Cominzecial Code
(Illinois Revised Statutes, Section 26) and shell constitute a “fixture filing” under such siatutes
and shall be filed in the real estate records of Cook County, Illinois.

(1)  Name of Debtor: Schiller Hotel Holdings, LLC

Debtor’s Mailing Address:  c/o Investcorp International
280 Park Avenue, 37th floor
New York, New York 10017
Attention: F. Jonathan Dracos
Telephone: (212) 599-4700
Facsimile: (212) 983-7073
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Address of Property: 10249 West Irving Park Road
Schiller Park, Itlinois 60176

Name of Secured Party: Morgan Stanley Lender Capital Inc.

Address of Secured Party: 1221 Avenue of the Americas
New York, New York 10020

(2)  This financing statement covers the following types or items of property: the
property described in this instrument, and all other items of personal property now or at any time
hereafter owzi=d by Borrower and used in connection with the Property.

(3)  Some.of the above goods are or are to become fixtures on the real property
described herein. Zo:rower is the record owner of the real property described herein upon which
the foregoing fixtures and ‘other items and types of property are located.”

Section 23,8 Use of Loan Proceeds. Borrower covenants and agrees that all of
the proceeds of the Note secured Ly this Security Instrument will be used solely for business
purposes and in furtherance of the rogular business affairs of Borrower, and the entire principal
obligation secured hereby constitutes:-(=} a “business loan” as that term is defined in, and for all
purposes of, the Illinois Interest Act, Secuon 815 ILCS 205/4(1)(c); and (b) “a loan secured by a
mortgage on real estate” within the purview 7+ operation of Section 815 ILCS 205/4(1)(1).

Section 23.9 Usury. All agreements between Borrower and Lender (including,
without limitation, those contained in this Security-istrument, the Note and any other Loan
Documents) are expressly limited so that in no event whistsoever shall the amount paid or agreed
to be paid to Lender exceed the highest lawful rate of intéres: permissible under the laws of the
State of Illinois. If, from any circumstances whatsoever, fulfiiment of any provision hereof or of
the Note or any other documents securing the Debt, at the tim¢ pesformance of such provision
shall be due, shall involve the payment of interest exceeding the highest rate of interest permitted
by law which a court of competent jurisdiction may deem applicable hereto, then, ipso facto, the
obligation to be fulfilied shall be reduced to the highest lawful rate of intzrest permissible under
the laws of the State of Illinois; and if for any reason whatsoever, Lender shall ever receive as
interesi an amount which would be deemed unlawful, such interest shall te avplied to the
payment of the last maturing instaliment or installments of the indebtedness secuied hereby
(whether or not then due and payable) and not to the payment of interest,

Section 23.10 Lender’s_Right to Purchase Insurance on Behalf of Borrower.
Pursuant to the terms of the Collateral Protection Act, 815 ILCS 180/1 et seq., Borrower is
hereby notified that unless Borrower provides Lender with evidence of the insurance coverage
required by this Security Instrument, Lender may purchase insurance at Borrower’s expense to
protect Lender’s interests in the Property, which insurance may, but need not, protect the
interests of Borrower. The coverage purchased by Lender may not pay any claim made by
Borrower or any claim made against Borrower in connection with the Property. Borrower may
later cancel any insurance purchased by Lender, but only after providing Lender with evidence
that Borrower has obtained the insurance as required hereunder. If Lender purchases insurance
for the Property, the Borrower will be responsible for the costs of such insurance, including
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interest and any other charges imposed in connection with the placement of the insurance, until
the effective date of the cancellation or expiration of the insurance. The costs of the insurance
may be added to the indebtedness secured hereby. The costs of such insurance may be greater
than the cost of insurance Borrower may be able to obtain for itself.

Section 23.11 Lender’s Right To Foreclose. It is the intention of Borrower and
Lender that the enforcement of the terms and provisions of this Security Instrument shall be
accomplished in accordance with the Illinois Mortgage Foreclosure Law (the “Act”), 735 ILCS
5/15-1101 et seq., and with respect to such Act, Borrower agrees and covenants that:

(1)  Lender and Borrower shall have the benefit of all of the provisions of the
Act, including i amendments thereto. which may become effective from time to time after the
date hereof, In tae event any provision of the Act which is specifically referred to herein may be
repealed, Lender and Porrower shall have the benefit of such provision as most recently existing
prior to such repeal, as fliuugh the same were incorporated herein by express reference. If any
provision in this Securily [rstrument shall be inconsistent with any provision of the Act,
provisions of the Act shall taks precedence over the provisions of this Security Instrument but
shall not invalidate or render wieriforceable any other provision of this Security Instrument that
can be construed in a manner cousisient with the Act. If any provision of this Security
Instrument shall grant to Lender (inciuding Lender acting as a mortgagee-in-possession) or a
receiver appointed pursuant to the provisiors. of Section 5.3(a) of this Security Instrument any
powers, rights or remedies prior to, upon or Tollowing the occurrence of an Event of Default
which are more limited than the powers, rights or remedies that would otherwise be vested in
Lender or in such receiver under the Act in the sbsence of said provision, Lender and such
receiver shall be vested with the powers, rights and rernedies granted in the Act to the full extent
permitted by law,

(b)  Notwithstanding anything to the contrary iu this Security Instrument or
any of the Loan Documents, any action to enforce this Security Ins*;ument or to pursue any of
the remedies set forth herein must be brought in the courts of the Stawe’ of Illinois, in the county
in which the Property is located.

[NO FURTHER TEXT ON THIS PAGE]
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Borrower the day and year first above written.

BORROWER:

SCHILLER HOTEL HOLDINGS, LLC, a
Delaware limited lability company

7 (D
Name: F. Jonathan Dracos
Title: Vice President

USActive Mortgage
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ACKNOWLEDGMENTS

STATE OF Jjgm%nn___)
) ss.
COUNTY OF _Mm‘wl‘)

~ On %ggus? i\, 2006, before me, || !Qﬂﬁi!) ITNONSY_, personally appeared

(Fa )Omﬂﬂﬂ oS , personally known & me (or proved to me on the basis of
satisfactory evidence) to be the person whose name is subscribed to the within instrument and
acknowleds“d to me that he/she executed the same in his/her authorized capacity, and that by

his/her signatvic on the instrument the person or the entity on behalf of which the person acted,
executed the inctriment.

WITNESG my hand and official seal.

Ny

" Signature

(This area for official notarial seal)

o . MEEGAN T MOTISI
RJTARY PUBLIC, State
i, omosuasgw " York

Quajtied i Westchestar Coy

Commisaion Erziics Margh 24, 2007
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EXHIBIT A

(Description of Land)

EXHIBIT A
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EXHIBIT A
Legal Description

PARCEL A:

That part of Lot 2 in subdivision of the West half (1/2) of the South West quarter (1/4) of
Section 16, Township 40 North, Range 12 East of the Third Principal Meridian recorded
April 14, 1921 as document number 7112572, lying Northerly of a line drawn from a
point on the West line of said Lot, 557.684 feet South of the North West cornet thereof,
to a pointon East line of said Lot, 500 feet South of the North East corner thereof, '
excepting theiefrom that part thereof lying North of a line which intersects the East and
West boundaties of said Lot 2, 27.46 feet South of the North East and North West corners
thereof as per Docoment 57C-6303 all in Cook County, Iilinois.

Also excepting therelroa: that part thereof described as follows:

That part of Lot 2 in the Subdivision of the West half (1/2) of the South West quarter
(1/4) of Section 16; Townshiz 40 North, Range 12 East of the Third Principal Meridian
recorded April 14, 1921 as docurreni number 7112572, described as follows:

Commencing at a point on the Soutt Erist comer of the Parcel described in Document
Number 57C-6303, said Point being or. the Zast line of Lot 2; thence South 0 26° 177
East, along said East line, a distance of 17(.73 feet to the Point of Beginning; thence
Southerly along the arc of a circle, concave tc the East, having a radius of 185.77 feet, an
arc distance of 105.84 feet and a chord bearing Sov'b 0 26’ 17" East to said East line;
thence North 0 26° 17" West, along said East line a distance of 104.42 feet to the Point of
Beginning, in Cook County, Illinois.

PARCEL B:

That part of Lot 2 in subdivision of the West half (1/2) of the South ¥vest quarter (1/4) of
Section 16, Township 40 North, Range 12 East of the Third Principal Meridian recorded
April 14, 1921 as document number 7112572, lying Southerly of a line drawn from a
point on the West line of said Lot, 557.684 feet South of the North West cornsr tr 8 point
on East line of said Lot, 500 feet South of the North East corner thereof, and the 2Ncith
8.98 feet of Lot 7 in said subdivision of the West half (1/2) of the South West quaric:
(1/4) of Section 16, Township 40 North, Range 12 East of the Third Principal Meridiar,
in Cook County, Illinois.

also

That part of Lot 1 in subdivision of the West half (1/2) of the South West quarter (1/4) of
Section 16, Township 40 North, Range 12 East of the Third Principal Meridian recorded
April 14, 1921 as document number 7112572, described as follows:

Commencing at the South West comner of said Lot 1; thence North along West line of

said Lot 1 to a point 500 feet South of North West corner of said Lot 1; thence Easterly
along a line forming an angle of 90 to right with last described line a distance of 232,74
feet to a point; thence Southwesterly along a line (said }ine running to left and having a
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radius of 5854.58 feet) a distance of 359.59 feet o a point on South line of said Lot 1,
214.50 feet West of South East corner of said Lot 1, thence West along South line of said
Lot 1 to Point of Beginning in Cook County, Illinois.

also

That part of Lot 8 in the subdivision of the West half (1/2) of the South West quarter
(1/4) (except that part lying North of Irving Park Road) of Section 16, Township 40
North, Range 12 East of the Third Principal Meridian recorded April 14, 1921 as
document number 7112572, lying Northwesterly of a curved line, said line being the arc
of a curve to the right with a radius of 5,854.58 feet and intersects the West line of said
Lot 8, 382,01 feet North of its South West corner and the North line of said Lot 8, 214.5
feet West of iis North East corner in Cook County, Illinois.

Tax Parcel Nurpoer(s):
12-16-307-004-0000
12-16-307-005-0000
12-16-307-027-0000
12-16-307-032-0000




