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This Mortgage, Security Agreeiiizat and Fixture Financing Statement also constitutes a
Fixture Financing Statement.

MORTGAGE, SECURITY AGREEMENT AXD FIXTURE FINANCING STATEMENT

Loan No. 40952854

THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING
STATEMENT (this "Mortgage"), executed on the date ind’cated on the acknowledgment
attached to this Mortgage, but to be effective as of September 1472006, is entered into by
2500 BRADLEY PLACE LLC, an Illinois limited liability company, as mortgagor for all
purposes hereunder ("Borrower"), whose address is 4909 W. Oakton Street Skokie, Illinois
60077, Attention: Amin Amdani, for the benefit of COLUMN FINANCIAY S INC., a Delaware
corporation, as mortgagee for all purposes hereunder ("Lender"), whose address-is 11 Madison
Avenue, 9th Floor, New York, New York 10010-3629, Attention: Edmund Taylo:. For all state
law, statutory and other purposes hereunder, (i) the term "Borrower” as used hercin shall be
decmed to mean a mortgagor of the Property as described herein the same as if the term
"mortgagor” were used in lieu of the term "Borrower" throughout this Mortgage, and (ii) the
term "Lender" as used herein shall be deemed to mean a mortgagee of the Property with all of
the rights conferred hereby the same as if the term “mortgagee” were used in lieu of the term
"Lender" throughout this Mortgage.

WITNESSETH:

THAT FOR AND IN CONSIDERATION OF THE SUM OF TEN AND NO/100
DOLLARS ($10.00), AND OTHER VALUABLE CONSIDERATION, INCLUDING THE
INDEBTEDNESS HEREIN RECITED AND THE TRUST HEREIN CREATED, THE
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RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED,
BORROWER HEREBY IRREVOCABLY MORTGAGES, WARRANTS, GRANTS,
BARGAINS, SELLS, CONVEYS, TRANSFERS, PLEDGES, SETS OVER, AND ASSIGNS,
AND GRANTS A SECURITY INTEREST, TO AND IN FAVOR OF LENDER AND ITS
SUCCESSORS AND ASSIGNS, all of the following described property, whether now owned or
hereafter acquired (collectively, the "Property"):

(A)  All that certain real property situated in the County of Cook, State of Hlinois,
more particularly described on Exhibit A attached hereto and incorporated herein by this
reference (the "Land"), together with all of the easements, rights, privileges, franchises,
tenements, hereditaments and appurtenances now or hereafter thereunto belonging or in any way
appertaining thereto, and all of the estate, right, title, interest, claim and demand whatsoever of
Borrower therin or thereto, either at law or in equity, in possession or in expectancy, now
owned or hereatieracquired;

(B)  All strugiures, buildings and improvements of every kind and description now or
at any time hereafter loziied or placed on the Land (the " mprovements");

(C)  All easements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, and other emhlements now or hereafter located on the Land or under or
above the same or any part or parce! thereof, and all estates, rights, titles, interests, tenements,
hereditaments and appurtenances, reversiéns and remainders whatsoever, in any way belonging,
relating or appertaining to the Property ot any part thereof, or which hereafter shall in any way
belong, relate or be appurtenant thereto, whetticriiow owned or hereafter acquired by Borrower;

(D) All furniture, furnishings, fixtures; goods, equipment, inventory or personal’
property owned by Borrower and now or hereafter locater on, attached to or used in or about the
Improvements, including, but not limited to, all machines, exgines, boilers, dynamos, elevators,
stokers, tanks, cabinets, awnings, screens, shades, blinds, carpe’s, draperies, lawn mowers, and
all appliances, plumbing, heating, air conditioning, lighting, ventilating, refrigerating, disposals
and incinerating equipment, and all fixtures and appurtenances there(, and such other goods and
chattels and personal property owned by Borrower as are now or hereatter used or furnished in
operating the Improvements, or the activities conducted therein, and all builaing materials and
equipment hereafter situated on or about the Land or Improvements, and ali ‘warranties and
guaranties relating thereto, and all additions thereto and substitutions and replacerients therefor
(exclusive of any of the foregoing owned or leased by tenants of space in the Improvzments); |

(E)  All water, water courses, ditches, wells, reservoirs and drains and all water, ditch,
well, reservoir and drainage rights and powers which are appurtenant to, located on, under or
above or used in connection with the Land or the Improvements, or any part thereof, together
with (i) all utilities, utility lines, utility commitments, utility capacity, capital recovery charges,
impact fees and other fees paid in connection with same, (i1) reimbursements or other rights
pertaining to utility or utility services provided to the Land and/or Improvements and (iii) the
present or future use or availability of waste water capacity, or other utility facilities to the extent
same pertain to or benefit the Land and/or Improvements, including, without limitation, all
reservations of or commitments or letters covering any such use in the future, whether now
existing or hereafter created or acquired;
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(F)  All minerals, crops, timber, trees, shrubs, flowers and landscaping features now or
hereafter located on, under or above the Land;

(G)  All cash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafter created or held by Lender pursuant to this Mortgage or any other of the Loan
Documents (as hereinafter defined), including, without limitation, all funds now or hereafter on
deposit in the Reserves (as hereinafter defined);

(H)  All leases, licenses, tenancies, concessions and occupancy agreements of the Land
or the Improvements now or hereafter entered into and all rents, royalties, issues, profits, bonus
money, revenue, income, rights and other benefits (collectively, the "Rents" or "Rents and
Profits") X the Land or the Improvements, or the fixtures or equipment, now or hereafter arising
from the usé 51 enjoyment of all or any portion thereof or from any present or future lease
(including, wiibout limitation, oil, gas and mineral leases), license, tenancy, concession,
occupancy agreemcn or other agreement pertaining thereto or arising from any of the Contracts
(as hereinafter defined) Ur any of the General Intangibles (as hereinafter defined) and all cash or
securities (the "Securitv/Seposits™) to secure performance by the tenants, lessees or licensees, as
applicable, of their obligatiche under any such leases, licenses, concessions or occupancy
agreements, whether said cash or seeurities are to be held until the expiration of the terms of said
leases, licenses, concessions or-oesupancy agreements or applied to one or more of the
installments of rent coming due prici v the expiration of said terms, subject, however, to the
provisions contained in Section 1.11 heteiibelow;

() All contracts and agreements 1oyv-or hereafter entered into covering any part of
the Land or the Improvements (collectively, the “f_ontracts") and all revenue, income and other
benefits thereof, including, without limitation, mdnugement agreements, service contracts,
maintenance contracts, equipment leases, personal property leases and any contracts or
documents relating to construction on any part of the Lard or the Improvements (including
plans, specifications, studies, drawings, surveys, tests, operating and other reports, bonds and
governmental approvals) or to the management or operation of2av part of the Land or the
Improvements;

(1) All present and future monetary deposits given to any public)or private utility
with respect to utility services furnished to any part of the Land or the Improverients;

(K)  All present and future funds, accounts, instruments (including, withew! limitation,
promissory notes), investment property, letter-of-credit rights, letters of credit, money,
supporting obligations, accounts receivable, documents, causes of action, claims, general
intangibles (including, without limitation, payment intangibles and software, trademarks, trade
names, service marks and symbols now or hereafter used in connection with any part of the Land
or the Improvements, all names by which the Land or the Improvements may be operated or
known, all rights to carry on business under such names, and all rights, interest and privileges
which Borrower has or may have as developer or declarant under any covenants, restrictions or
declarations now or hereafter relating to the Land or the Improvements) and all notes or chattel
paper (whether tangible or electronic) now or hereafter arising from or by virtue of any
transactions related to the Land or the Improvements and all rebates and refunds of real estate
taxes and assessments (and any other governmental impositions related to the Property or the
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operations conducted or to be conducted on the Property) (collectively, the "General
Intangibles");

(L)  All water taps, sewer taps, certificates of occupancy, permits, special permits,
uses, licenses, franchises, certificates, consents, approvals and other rights and privileges now or
hereafter obtained in connection with the Land or the Improvements and all present and future
warranties and guaranties relating to the Improvements or to any equipment, fixtures, furniture,
furnishings, personal property or components of any of the foregoing now or hereafter located or
installed on the Land or the Improvements;

(M).  All building materials, supplies and equipment now or hereafter placed on the
Land or/in the Improvements and all architectural renderings, models, drawings, plans,
specifications, studies and data now or hereafter relating to the Land or the Improvements;

(N)  Ali sight, title and interest of Borrower in any insurance policies or binders now
or hereafter relating o the Property, including any unearned premiums thereon;

(O)  All proceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversien, voluntary or involuntary, of any of the foregoing into cash
or liquidated claims, including, without limitation, proceeds of insurance and condemnation
awards; and

(P)  All other or greater rights and. interests of every nature in the Land or the
Improvements and in the possession or use thereof and income therefrom, whether now owned
or hereafter acquired by Borrower.

FOR THE PURPOSE OF SECURING:

(1) The debt evidenced by that certain Promissory Note (such Promissory Note,
together with any and all renewals, modifications, amendmen’s, restatements, consolidations,
substitutions, replacements and extensions thereof, is hereinafter feferred to as the "Note") of
even date with this Mortgage, made by Borrower and payable to ihe order of Lender in the
original principal amount of ELEVEN MILLION FIVE HUNDRED THOUSAND AND
NO/100 DOLLARS ($11,500,000.00) (the "Loan" or the "Loan Amount"), togetiier with interest
at a rate per annum of 6.50% and having a maturity date of September 11, 2016,

(2)  The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations herein contained and contained in any other agreements,
documents or instruments now or hereafier evidencing, securing or otherwise relating to the
indebtedness evidenced by the Note (the Note, this Mortgage, the Assignment (as hercinafter
defined) and such other agreements, documents and instruments, together with any and all
renewals, modifications, amendments, restatements, consolidations, substitutions, replacements,
and extensions and modifications thereof, are hereinafter collectively referred to as the "Loan
Documents”) and the payment of all other sums therein covenanted to be paid, including, without
limitation, any applicable yield maintenance premiums or prepayment fees;

(3)  Any and all future or additional advances (whether or not obligatory) made by
Lender to protect or preserve the Property or the lien or security interest created hereby on the
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Property, or for taxes, assessments, operating expenses or insurance premiums as hereinafter
provided or for performance of any of Borrower's obligations hereunder or under the other Loan
Documents or for any other purpose provided herein or in the other Loan Documents (whether or
not the original Borrower remains the owner of the Property at the time of such advances)
together with interest thereon at the Default Interest Rate (as defined in the Note) such advances
to be secured to the same extent as if such future advances were made on the date hereof and
although there may be no indebtedness outstanding at the time any advance is made; and

(4)  ANY AND ALL OTHER INDEBTEDNESS NOW OWING OR WHICH
MAY HEREAFTER BE OWING BY BORROWER TO LENDER, HOWEVER AND
WHENEVER INCURRED OR EVIDENCED, WHETHER EXPRESS OR IMPLIED,
DIRECT @2 INDIRECT, ABSOLUTE OR CONTINGENT, OR DUE OR TO BECOME
DUE, AND'ALL RENEWALS, MODIFICATIONS, AMEN DMENTS, RESTATEMENTS,
CONSOLIDATICONS, SUBSTITUTIONS, REPLACEMENTS AND EXTENSIONS
THEREOF,

(All of the sums referred 0 in Subsections (1) through (4) above are herein sometimes referred to
as the "secured indebtedneis" ec the "indebtedness secured hereby"). The principal amount of-
the indebtedness secured hereby shall not exceed double the original principal amount of the
Note.

TO HAVE AND TO HOLD the Pieperty unto Lender, its successors and assigns forever,
and Borrower does hereby bind itself, its successors and assigns, to WARRANT AND
FOREVER DEFEND the title to the Properiy unto Lender against every person whomsoever
lawfully claiming or to claim the same or any pari thereof for the purposes and uses herein set
forth;

PROVIDED, HOWEVER, that if the principal and inierest and all other sums due or to -
become due under the Note, including, without limitation, any prepayment fees required
pursuant to the terms of the Note, shall have been paid at the timc 2nd in the manner stipulated
therein and all other sums payable hereunder and all other indebtzdness secured hereby shall
have been paid and all other covenants contained in the Loan Docttents shall have been
performed, then, in such case, this Mortgage shall be satisfied and the estave, right, title and
interest of Lender in the Property shall cease, and upon payment to Lender of all costs and
expenses incurred for the preparation of the release hereinafter referenced and ail tecording costs
if allowed by law, Lender shall release this Mortgage and the lien hereof by proper instiument.

ARTICLE I
COVENANTS OF BORROWER

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured hereby or any
part thereof remains unpaid, Borrower represents, covenants and agrees as follows:

1.1 Warranties of Borrower. Borrower, for itself and its successors and assigns, does
hereby represent, warrant and covenant to and with Lender, its successors and assigns, that:
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(@)  Borrower has good, marketable and indefeasible fee simple title to the
Property, subject only to those matters (the "Permitted Exceptions") expressly listed as special
exceptions (i.€., not pre-printed or standard exceptions) to coverage in the title insurance policy
insuring the lien of this Mortgage and approved by Lender (the "Title Insurance Policy™), and has
full power and lawful authority to grant, bargain, sell, convey, assign, transfer, encumber and
mortgage its interest in the Property in the manner and form hereby done or intended. None of
the Permitted Exceptions materially interferes with the security intended to be provided by this
Mortgage, the current primary use of the Property or the current ability of the Property to
generate income sufficient to service the Loan. Borrower will preserve its interest in and title to
the Property and will forever warrant and defend the same to Lender against any and all claims
whatsoever-and will forever warrant and defend the validity and priority of the lien and security
interest created herein against the claims of all persons and parties whomsoever, subject to the
Permitted Exceptions. The foregoing warranty of title shall survive the foreclosure or other
enforcement ot :nis Mortgage, and shall inure to the benefit of and be enforceable by Lender in
the event Lender acquires title to the Property pursuant to any foreclosure or otherwise;

(b)  No'bankruptey or insolvency proceedings are pending or contemplated by
Borrower or, to the best kncwiedge of Borrower, against Borrower or by or against any endorser,
cosigner or guarantor of the Note:

(¢} All reports, ceriv{icates, affidavits, statements and other data furnished by
Borrower to Lender in connection with t%2Loan are true and correct in all material respects and
do not omit to state any fact or circumstance necessary to make the statements contained therein
not misleading;

(d)  The execution, delivery and performance of this Mottgage, the Note and
all of the other Loan Documents have been duly authorized by all necessary action to be taken,
and are binding and enforceable against Borrower in accdrdance with the respective terms
thereof and do not contravene, result in a breach of or constitute { upon the giving of notice or the
passage of time or both) a default under the partnership agreenient, certificate or articles of
incorporation or other organizational documents of Borrower or any contract or agreement of
any nature to which Borrower is a party or by which Borrower or anyof its property may be
bound and do not violate or contravene any law, order, decree, rule or regulation to which
Borrower is subject;

(e)  Borrower is not required to obtain any consent, approval ot-zathorization
from or to file any declaration or statement with, any governmental authority or agency in
connection with or as a condition to the execution, delivery or performance of this Mortgage, the
Note or the other Loan Documents which has not been so obtained or filed;

(f) Borrower has obtained or made all necessary (i) consents, approvals and
authorizations and registrations and filings of or with all governmental authorities or agencies
and (ii) consents, approvals, waivers and notifications of partners, stockholders, members,
creditors, lessors and other non-governmental persons and/or entities, in each case, which are
required to be obtained or made by Borrower in connection with the execution and delivery of, -
and the performance by Borrower of its obligations under, the Loan Documents;
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(g)  Borrower is not an "investment company," or a company "controlled" by
an "investment company,” as such terms are defined in the Investment Company Act of 1940, as
amended;

(h)  No part of the proceeds of the indebtedness secured hereby will be used
for the purpose of purchasing or acquiring any "margin stock” within the meaning of
Regulations T, U or X of the Board of Governors of the Federal Reserve System or for any other
purpose which would be inconsistent with such Regulations T, U or X or any other Regulations
of such Board of Governors, or for any purpose prohibited by legal requirements or by the terms
and conditions of the Loan Documents;

(1) Borrower and, if Borrower is a partnership, any general partner of
Borrower, has-filed all federal, state and local tax returns required to be filed and has paid or
made adequate” provision for the payment of all federal, state and local taxes, charges and
assessments, including sales and payroll taxes, payable by Borrower and its general partners, if
any. Borrower and its general partners, if any, believe that their respective tax returns properly
reflect the income and‘taxes of Borrower and said general partners, if any, for the periods
covered thereby, subject ¢nlycio reasonable adjustments required by the Internal Revenue
Service or other applicable tax autiicrity upon audit;

)] Borrower is net 4 "employee benefit plan,” as defined in Section 3(3) of
the Employee Retirement Income Securify Act of 1974, as amended ("ERISA"), which is subject
to Title I of ERISA and the assets of Borrorver, do not constitute "plan assets” of one or more
such plans within the meaning of 29 C.F.R. Stetion 2510.3-101;

(k}  To the best of Borrower's knowledse, the Land and the Improvements and
the intended use thereof by Borrower comply with al apnlicable restrictive covenants, zoning
ordinances, subdivision and building codes, flood disssier laws, applicable health and
environmental laws and regulations and all other ordinances, o:ders or requirements issued by
any county, state, federal or municipal authorities having or' ¢laiming jurisdiction over the
Property. The Land and Improvements constitute a separate taxparcel for purposes of ad
valorem taxation. The Land and Improvements do not require any righis over, or restrictions
against, other property in order to comply with any of the aforesaid goveinnental ordinances,
orders, requirements or laws;

1)) All utility services necessary and sufficient for the full use, vccupancy,
operation and disposition of the Land and the Improvements for their intended purposes are
available to the Property, including water, storm sewer, sanitary sewer, gas, electric, cable and
telephone facilities, through public rights-of-way or perpetual private easements reflected in the
Title Insurance Policy;

(m)  All streets, roads, highways, bridges and waterways necessary for access
to and full use, occupancy, operation and disposition of the Land and the Improvements have
been completed, have been dedicated to and accepted by the appropriate municipal authority and
ar¢ open and available to the Land and the Improvements without further condition or cost to
Borrower;
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(n)  All curb cuts, driveways and traffic signals shown on the survey delivered
to Lender prior to the execution and delivery of this Mortgage are existing and have been fully .
approved by the appropriate governmental authority:

(o)  There are no judicial, administrative, mediation or arbitration actions, suits
or proceedings pending or, to the best of Borrower's knowledge, threatened against or affecting
Borrower (and, if Borrower is a partnership, any of its general partners or if Borrower is a
limited liability company, any member of Borrower) or the Property which, if adversely
determined, would have a material adverse effect on (a) the Property, (b) the business, prospects,
profits, operations or condition (financial or otherwise) of Borrower, (c) the enforceability,
validity, perfection or priority of the lien of any Loan Document, or (d) the ability of Borrower to
perform any-obligations under any Loan Document (collectively, a "Material Adverse Effect");

(") ) As of the date of this Mortgage (i) the Property is free from delinquent
water charges, sewer rents, taxes and assessments and from unrepaired damage caused by fire,
flood, accident or other<asualty, and (ii) no part of the Land or the Improvements has been taken
in condemnation, eminesc domain or like proceeding nor is any such proceeding pending or to
Borrower's knowledge and belief; threatened or contemplated;

(q9)  Borrower possesses all franchises, patents, copyrights, trademarks, trade
names, licenses and permits adequais-for the conduct of its business substantially as now
conducted; ~

(r) Except as set forth in the Title Insurance Policy insuring the lien of this
Mortgage, no improvements on adjoining promerties encroach upon the Property. The
Improvements are structurally sound, in good répaii and free of defects in materials and
workmanship and have been constructed and installedir substantial compliance with the plans
and specifications relating thereto. All major building syster:s incated within the Improvements,
including, without limitation, the heating and air conditioning systems and the electrical and
plumbing systems, are in good working order and condition;

(s) There are no security agreements or financing staiements affecting any of -
the Property other than the security agreements and financing statements cteated in favor of
Lender;

(t) Borrower has delivered a true, correct and complete scheaule (the "Rent
Roll") of all leases affecting the Property (individually, an "Existing Lease" and collectively, the
"Existing Leases") as of the date hereof, which accurately and completely sets forth in all
material respects for each such Existing Lease, the following: the name of the tenant, the lease
expiration date, extension and renewal provisions, the base rent payable, and the Security
Deposit held thereunder. Borrower is in compliance with ail legal requirements relating to such
Security Deposits: ‘

(u) No tenant under any Existing Lease has, as of the date hereof, paid rent
more than thirty (30) days in advance, and the rents under such Existing Leases have not been
waived, released, or otherwise discharged or compromised;
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(v} The Property is free and clear of any mechanics' or materialmen's liens or
liens in the nature thereof, and, to the best of Borrower's knowledge, no rights are outstanding
that under law would give rise to any such liens, any of which liens are or may be prior to, or
equal with, the lien of this Mortgage, except those which are insured against by the Title
Insurance Policy;

(w)  No Existing Lease or Contract or easement, right-of-way, permit or
declaration {collectively, "Property Agreements") provides any party with the right to obtain a
lien or encumbrance upon the Property superior to the lien of this Mortgage;

(x)  Borrower has delivered to Lender true, correct and complete copies of all
Property Agreements and no default exists or would exist, with the passing of time, or the giving
of notice, or'oeth, under any Property Agreement which would, in the aggregate, have a Material
Adverse Effeci;

(v} T4 the best knowledge of Borrower, no offset or any right of offset exists
respecting continued cortiibutions to be made by any party to any Property Agreement except as
expressly set forth herein. ( Ex2ept as previously disclosed to Lender in writing, no material
exclusions or restrictions on the wiilization, leasing or improvement of the Property (including
non-compete agreements) exist ir.any Property Agreement;

(z)  All work, if any,«0/ne performed by Borrower under each of the Property
Agreements has been substantially performer;all contributions to be made by Borrower to any
party to such Property Agreements have been made, and all other conditions to such party's
obligations thereunder have been satisfied;

(aa)  The Property is taxed separately without regard to any other real estate and
constitutes a legally subdivided fot under all applicable fegal recuirements (or, if not subdivided,
no subdivision or platting of the Property is required under anplicable legal requirements), and
for all purposes may be mortgaged, conveyed, pledged, hypoliccated, assigned or otherwise
dealt with as an independent parcel;

(bb)  The Property forms no part of any property owried “used or claimed by
Borrower as a residence or business homestead and is not exempt from ierced sale under the
laws of the State in which the Property is located. Borrower hereby disclainis and renounces
each and every claim to all or any portion of the Property as a homestead. The Lesrisvidenced
by the Loan Documents is made and transacted solely for business, investment, commercial or
other similar purposes;

(cc)  There are no outstanding options or rights of first offer or refusal to
purchase all or any portion of the Property or Borrower's interest therein or ownership thereof;

(dd) There are no actions, suits, proceedings or orders of record or of which
Borrower has notice, and, to the best of Borrower's knowledge, there are no inquiries or
investigations, pending or threatened, in any such case against, involving or affecting the
Property, at law or in equity, or before or by any federal, state, municipal or other governmental
department, commission, board, bureau, agency or instrumentatity, domestic or foreign, alleging
the violation of any federal, state or local law, statute, ordinance, rule or regulation relating to
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Environmental Laws. Furthermore, Borrower has not received any written claim, notice or
opinion that the ownership or operation of the Property violates any federal, state or local law,
statute, ordinance, rule, regulation, decree, order, and/or permit relating to Environmental Laws,
and, to the best of Borrower’s knowledge, no valid basis for any proceeding, action or claim of
such nature exists;

(ee)  Each Existing Lease constitutes the legal, valid and binding obligation of
Borrower and, to the best of Borrower's knowledge and belief, is enforceable against the tenant
thereof;

(ff)  Each tenant under an Existing Lease has entered into occupancy of the
demised nreniises;

{¢s), To the best of Borrower's knowledge and belief, each tenant is free from
bankruptcy, reorgarization or arrangement proceedings or a general assignment for the benefit of
creditors;

(hh)  Excent jas. previously disclosed in writing to Lender, there are no
brokerage fees or commissiors pavable by Borrower with respect to the leasing of the space at
the Property, and there are no'management fees payable by Borrower with respect to the
management of the Property;

(i)  The representations an<-warranties contained in this Mortgage, or the
review and inquiry made on behalf of Borrower therefor, have all been made by persons having
the requisite expertise and knowledge to pro'sas such representations and warranties. No
statement or fact made by or on behalf of Borrowdr in this Mortgage or in any certificate,
document or schedule furnished to Lender pursuant listeto, contains any untrue statement of a
material fact or omits to state any material fact necessary to make statements contained therein or
herein not misleading (which may be to Borrower's best knawledge where so provided herein).
There is no fact presently known to Borrower which has not licen disclosed to Lender which
would have a Material Adverse Effect; and

())  Atall times throughout the term of the Loan, inciudirng after giving effect
to any Sale permitted pursuant to Section 1.13(b) hereof, (a) none of the funds e other assets of
Borrower, any guarantor or indemnitor of any portion of the Loan or other indelstzdness secured
hereby, or any principal of any of them, constitute property of, or are beneficizlly owned,
directly or indirectly, by any person, entity or government subject to trade restrictions-under U.S.
law, including, but not limited to, the International Emergency Economic Powers Act, 50 U.S.C.
§8 1701 et seq., the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism (USA Patriot Act) Act of 2001 (Public Law
107-56), The Trading with the Enemy Act, 50 U.S.C. App. 1 et seq., and any Executive Orders
or regulations promulgated under any such legislation with the result that the investment in
Borrower, or any such guarantor, indemnitor or principal, as applicable (whether directly or
indirectly), is prohibited by law or the Loan made by the Lender is in violation of law (any such |
person, entity or government being referred to herein as an "Embargoed Person™); (b) no
Embargoed Person has any interest of any nature whatsoever in Borrower, or any such guarantor,
indemnitor or principal, as applicable, with the result that the investment in Borrower, or any
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such guarantor, indemnitor or principal, as applicable (whether directly or indirectly), is
prohibited by law or the Loan is in violation of law; and (c) none of the funds of Borrower, or
any such guarantor, indemnitor or principal, as applicable, have been derived from any unlawful .
activity with the result that the investment in Borrower, or any such guarantor, indemnitor or
principal, as applicable (whether directly or indirectly), is prohibited by law or the Loan is in
violation of law.

1.2 Defense of Title. If, while this Mortgage is in force, the title to the Property or the
interest of Lender therein shall be the subject, directly or indirectly, of any action at law or in
equity, or be attached directly or indirectly, or endangered, clouded or adversely affected in any
manner, Borrower, at Borrower's expense, shall take all necessary and proper steps for the
defense ot cuid title or interest, including the employment of counsel reasonably approved by
Lender, the prosecution or defense of litigation, and the compromise or discharge of claims made
against said titie or interest.

1.3 Performance of Obligations. Borrower shall pay when due the principal of and
the interest on the indibiedness secured hereby including all charges, fees and other sums
required to be paid by Borroweras provided in the Loan Documents, and shall observe, perform
and discharge all obligations and-conditions, and comply with all prohibitions, covenants and
agreements to be observed, pesformed or discharged by Borrower set forth in the Loan
Documents in accordance with their térins. . In the event that Lender determines that Borrower is
not adequately performing any of its oblizations under this Mortgage or under any of the other
Loan Documents, Lender may, without linititg or waiving any other rights or remedies of"
Lender hereunder, take such steps with respect tliereto as Lender shall deem necessary or proper
and any and all costs and cxpenses reasonably incurred by Lender in connection therewith,
together with interest thereon at the Default Interest Rtz (as defined in the Note) from the date
incurred by Lender until actually paid by Borrower, shal be immediately paid by Borrower on
demand and shall be secured by this Mortgage and by all of/theiother Loan Documents securing
all or any part of the indebtedness evidenced by the Note.

1.4 Insurance. Borrower shall, at Borrower's expense, mainizin in force and effect on
the Property at all times while this Mortgage continues in effect the follovring insurance:

(a) "All-risk" coverage insurance against loss or damage i tlie Property from
all-risk perils, with any and all exclusions subject to Lender approval and otherviso satisfactory
to Lender. The amount of such insurance shall be not less than one hundred perceric (1100%) of
the full replacement cost of the Improvements, furniture, furnishings, fixtures, equipment and
other items (whether personalty or fixtures) included in the Property and owned by Borrower
from time to time, without reduction for depreciation. The determination of the replacement cost
amount shall be adjusted annually to comply with the requirements of the insurer 1ssuing such
coverage or, at Lender's election, by reference to such indexes, appraisals or information as
Lender determines in its reasonable discretion. Full replacement cost, as used herein, means,
with respect to the Improvements, the cost of replacing the Improvements without regard to
deduction for depreciation, exclusive of the cost of excavations, foundations and footings below
the lowest basement floor, and means, with respect to such furniture, furnishings, fixtures,
equipment and other items, the cost of replacing the same. Each policy or policies shall contain
a replacement cost endorsement and either an agreed amount endorsement (to avoid the

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 11
301E-2030/2500 W. Bradley




0626555144 Page: 12 of 77

UNOFFICIAL COPY

operation of any co-insurance provisions) or a waiver of any co-insurance provisions, all subject
to Lender's approval.

(b)  Commercial general liability insurance for personal injury, bodily injury,
death and property damage liability in amounts not less than the limits specified on the Insurance
Crrteria attached to the Receipt and Closing Certificate of even date herewith exccuted by
Borrower in favor of Lender with respect to the Loan and the Property (the "Insurance Criteria")
or such lesser amount as Lender in Lender's sole discretion may accept, for bodily injury,
personal injury and property damage. Lender hereby retains the right to periodically review the
amount of said liability insurance being maintained by Borrower and to require an increase in the
amount of said liability insurance should Lender deem an increase to be reasonably prudent
under then existing circumstances.

(¢y ) Insurance covering the major components of the central heating, air
conditioning and Ventilating systems, boilers, other pressure vessels, high pressure piping and
machinery, elevators and escalators, if any, and other similar equipment installed in the
Improvements, in an amaant equal to one hundred percent (100%) of the full replacement cost of
the Improvements which pclizizs shall insure against physical damage to and loss of occupancy
and use of the Improvements arisiig out of an accident or breakdown covered thereunder.

(d)  If the Improveiwents or any part thereof is identified by the Secretary of .
Housing and Urban Development as being situated in an area now or subsequently designated as
having special flood hazards (including, witbou limitation, those areas designated as Zone A or
Zone V), flood insurance in an amount equal to-one hundred percent (100%) of the replacement
cost of the Improvements or the maximum amount of flood insurance available, whichever is the
lesser.

(¢)  During the period of any constructision the Land or renovation or
alteration of the Improvements, a so-called "Builder's All-Risk ompleted Value" or "Course of
Construction” insurance policy in non-reporting form for any Imniovements under construction,
renovation or alteration in an amount approved by Lender and Workz:'s Compensation Insurance -
covering all persons engaged in such construction, renovation or alteration!

(f) Rental value or rental income insurance in ameuris- sufficient to
compensate Borrower for all Rents and Profits during a period of not less thar fuat specified in
the Insurance Criteria.

(g)  Law and ordinance coverage in an amount satisfactory to Lender if the
Property, or any part thercof, shall constitute a nonconforming use or structure under applicable
zoning ordinances, sub-division and building codes or other laws, ordinances, orders and
requirements.

() Such other insurance on the Property or on any replacements or
substitutions thereof or additions thereto as may from time to time be required by Lender against
other insurable hazards or casualties which at the time are commonly insured against in the case
of property similarly situated, due regard being given to the height and type of buildings, their
construction, location, use and occupancy.

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 12
3011-2030/2500 W. Bradley




0626555144 Page: 13 of 77

UNOFFICIAL COPY

The all-risk commercial property, general liability, and rental income insurance policies
required under Sections 1.4(a), 1.4(b), and 1.4(f) above shall cover perils of terrorism and acts of
terrorism and Borrower shall maintain such insurance for loss resulting from perils and acts of
terrorism on terms (including amounts) consistent with those required hercunder at all times
during the term of the Loan, provided, however, Borrower's insurance coverage may exclude
perils and acts of terrorism if Borrower also obtains, at Borrower's sole cost and expense, a
Terrorism Policy (hereinafter defined). The term "Terrorism Policy", as used herein, shall mean
a scparate stand-alone terrorism insurance policy obtained by Borrower which corresponds to
Borrower's primary insurance exclusion relating to acts or perils of terrorism such that there are
no gaps in coverage and being otherwise acceptable to Lender and consistent as to coverage
amounts, ratings and conditions with the requirements of this Section 1.4 as it relates to other
sorts of insarance coverage. Borrower shall not decline or otherwise terminate any terrorism
coverage oftered under Borrower's all-risk policy or liability policy unless a Terrorism Policy is
already in place:

All such insurance. shall (i) be issued by companies approved by Lender and authorized to
do business in the statc-where the Property is located, with a claims paying ability rating equal to
or better than that specified ur‘the Insurance Criteria, (ii) contain the complete address of the
Land (or a complete legal description), (iii) be for a term of at least one (1) year, (iv) contain
deductibles no greater than that specified in the Insurance Criteria, and (v) be subject to the
approval of Lender as to insurance companies, amounts, content, forms of policies, any
exclusions, method by which premiums afz paid and expiration dates.

Borrower shall as of the date hereoi deiiver to Lender evidence that said insurance
policies have been paid current as of the date hercof and certified copies of such insurance
policies and original certificates of insurance signed vy an authorized agent evidencing such
insurance satisfactory to Lender. Borrower shall renew #i1-such insurance and deliver to Lender
certificates evidencing such renewals at least thirty (30) dzys before any such insurance shall
expire. Without limiting the required endorsements to insurance policies, Borrower further
agrees that all such policies shall provide that proceeds thereunder slia!l be payable to Lender, its
successors and assigns, pursuant and subject to a mortgagee clause (without contribution) of
standard form attached to, or otherwise made a part of, the applicable policy and that Lender, its
successors and assigns, shall be named as an additional insured under 2 ].ability insurance
policies. Borrower further agrees that all such insurance policies: (i) shall piovide for at least
thirty (30) days' prior written notice to Lender prior to any cancellation or tertn‘nation thereof
and prior to any modification thereof which affects the interest of Lender; (ii) shall contain an
endorsement or agreement by the insurer that any loss shall be payable to Lender in accordance
with the terms of such policy notwithstanding any act or negligence of Borrower which might
otherwise result in forfeiture of such insurance; and (iii) shall name Lender as an additional
insured and waive all rights of subrogation against Lender. The delivery to Lender of the
insurance policies or the certificates of insurance as provided above shall constitute an
assignment of all proceeds payable under such insurance policies by Borrower to Lender as
further security for the indebtedness secured hereby. In the event of foreclosure of this
Mortgage, or other transfer of title to the Property in extinguishment in whole or in part of the
secured indebtedness, all right, title and interest of Borrower in and to all proceeds payable under
such policies then in force concerning the Property shall thereupon vest in the purchaser at such
toreclosure, or in Lender or other transferee in the event of such other transfer of title. Approval -
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of any insurance by Lender shall not be a representation of the solvency of any insurer or the
sufficiency of any amount of insurance. Lender shall not be responsible for nor incur any
liability for the insolvency of the insurer or other failure of the insurer to perform, even though
Lender has caused the insurance to be placed with the insurer after failure of Borrower to furnish
such insurance.

As required pursuant to the Collateral Protection Act, 815 ILCS 180/10(3), Borrower is
hereby notified that in the event Borrower fails to provide, maintain, keep in force or deliver and
furnish to Lender the policies of insurance required by this Mortgage or evidence of their
renewal as required herein, Lender may, but shall not be obligated to, procure such insurance at
Borrower's expense to protect Lender's interests in the Property. This insurance may, but need
not, protcci-Borrower's interests. The coverage Lender purchases may not pay any claim that
Borrower makes or any claim that is made against Borrower in connection with the Property.
Borrower may juter cancel any insurance purchased by Lender, but only after providing Lender
with evidence that Sctrower has obtained insurance as required by the terms of this Mortgage. If
Lender purchases insurance for the Property as set forth herein, Borrower shall pay all amounts
advanced by Lender, together with interest thereon at the Default Interest Rate (as defined in the
Note) from and afier the date zdvanced by Lender until actually repaid by Borrower, promptly
upon demand by Lender. Any amounts so advanced by Lender, together with interest thereon,
shall be secured by this Mortgage-2:id by all of the other Loan Documents securing all or any
part of the indebtedness evidenced by the Note. The costs of the insurance may be more than the
cost of insurance Borrower may be able to obtain on its own.

Any failure by Lender to insist on full compliance with all of the above insurance .
requirements at closing does not constitute a waiver of Lender's right to subsequently require full
compliance with these requirements.

1.5 Payment of Taxes. Borrower shall pay or cadsto be paid, except to the extent
provision is actually made therefor pursuant to Section 1.6 o1 this Mortgage, all taxes and
assessments which are or may become a lien on the Property or which are assessed against or
imposed upon the Property. Borrower shall furnish Lender with rec :ipis (or if receipts are not
immediately available, with copies of canceled checks evidencing payment with receipts to
follow promptly after they become available) showing payment of such tax:s a1d assessments at
least fifteen (15) days prior to the applicable delinquency date therefor. Neiwithstanding the
foregoing, Borrower may in good faith, by appropriate proceedings and upon notice to Lender,
contest the validity, applicability or amount of any asserted tax or assessment so long 23 (a) such
contest is diligently pursued, (b) Lender determines, in its subjective opinion, that such contest
suspends the obligation to pay the tax or assessment and that nonpayment of such tax or
assessment will not result in the sale, loss, forfeiture or diminution of the Property or any part
thereof or any interest of Lender therein, and (¢) prior to the earlier of the commencement of
such contest or the delinquency date of the asserted tax or assessment, Borrower deposits in the
Impound Account (as hereinafter defined) an amount determined by Lender to be adequate to
cover the payment of such tax or assessment and a reasonable additional sum to cover possible
interest, costs and penalties; provided, however, that Borrower shall promptly cause to be paid "
any amount adjudged by a court of competent jurisdiction to be due, with all interest, costs and
penalties thereon, promptly after such judgment becomes final; and provided further that in any
event each such contest shall be concluded and the taxes, assessments, intcrest, costs and
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penalties shall be paid prior to the date any writ or order is issued under which the Property may
be sold, lost or forfeited. '

1.6 Tax and Insurance Impound Account. Borrower shall establish and maintain at
all times while this Mortgage continues in effect an impound account (the "Impound Account")
with Lender for payment of real estate taxes and assessments and insurance on the Property and
as additional security for the indebtedness secured hereby. Borrower shall deposit in the
Impound Account an amount determined by Lender to be sufficient (when added to the monthly
deposits described herein) to pay the next due annual installment of real estate taxes and
assessments on the Property at least one (1) month prior to the delinquency date thereof and the
next due annual insurance premiums with respect to the Property at least one (1) month prior to
the due cawe-thereof. Commencing on the first monthly Payment Date (as defined in the Note)
and continuing thereafter on each monthly Payment Date, Borrower shall pay to Lender,
concurrently with the monthly payment due under the Note, deposits in an amount equal to
one-twelfth (1/12) 0f the amount of the annual real estate taxes and assessments that will next
become due and payabie on the Property, plus one-twelfth (1/12) of the amount of the annual
premiums that will nexi become due and payable on insurance policies which Borrower is
required to maintain hereunder; each as estimated and determined by Lender. So long as no
Event of Defauit (hereinafter defitied) has occurred and is continuing and no circumstance exists,
which with the giving of notice;-ci passage of time, or both, would constitute an Event of
Default, all sums in the Impound Account-shall be held by Lender in the Impound Account to
pay said taxes, assessments and insuraiice premiums before the same become delinquent.
Borrower shall be responsible for ensuring the receipt by Lender, at least thirty (30) days prior to
the respective due date for payment thereof, of all bills, invoices and statements for all taxes,
assessments and insurance premiums to be paid ffon.the Impound Account, and so long as no
Event of Default has occurred and is continuing and o circumstance exists, which with the
giving of notice, or passage of time, or both, would consziate an Event of Default, Lender shall
pay the governmental authority or other party entitled thersto directly to the extent funds are
available for such purpose in the Impound Account. In making suy payment from the Impound
Account, Lender shall be entitled to rely on any bill, statement or estimate procured from the
appropriate public office or insurance company or agent without any inquiry into the accuracy of .
such bill, statement or estimate and without any inquiry into the accuracy, validity, enforceability
or contestability of any tax, assessment, valuation, sale, forfeiture, tax lien or title or claim
thereof. No interest on funds contained in the Impound Account shall be paia.-by Lender to
Borrower and any interest or other earnings on funds deposited in the Impound Account shalt be
solely for the account of Lender. If the total funds in the Impound Account shal. ¢xceed the
amount of payments actually applied by Lender for the purposes of the Impound Account, such
excess may be credited by Lender on subsequent payments to be made hereunder or, at the
option of Lender, refunded to Borrower. If, however, the Impound Account shall not contain
sufficient funds to pay the sums required when the same shall become due and payable,

Borrower shall, within ten (10) days after receipt of written notice thereof, deposit with Lender -
the full amount of any such deficiency.

1.7 Tenant Improvements and Leasing Commissions Reserve. As additional security
for the indebtedness secured hereby, Borrower shall establish and maintain at all times while this
Mortgage continues in effect a reserve (the "TILC Reserve") with Lender for the payment of
costs and expenses incurred by Borrower for Tenant Improvements and Leasing Commissions,
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All such sums, together with any interest thereon, are hereinafter collectively referred to as the
"TILC Funds". As used herein, the term "Tenant Improvements” shall mean construction or
modification of improvements on or installation of fixtures or equipment in the Property as
required to be performed by Borrower pursuant to the terms of any lease which is hercafter
approved or, if such lease does not require approval by Lender, is hereafter entered into by
Borrower and tenant pursuant to Section 1.12 hereof ("Approved Lease"). As used herein, the
term "Leasing Commissions” shall mean reasonable and customary commissions paid to a real
estate broker licensed in the state where the Property is located in connection with an Approved
Lease, pursuant to commission agreements containing such terms and provisions including,
without limitation, as to the timing of the payment of the commission, as are then prevailing
between thizd party, unaffiliated owners and brokers for comparable leases of space at properties
similar to tiic Property in the market arca in which the Property is located.

(7) Deposits Into the TILC Reserve/Interest on TILC Funds. Commencing
with the first montnly Payment Date under the Note and continuing thereafter on each monthly
Payment Date, Borrowér shall pay to Lender, concurrently with and in addition to the monthly
payment due under the Note and until the Note and all other indebtedness secured hereby is fully
paid and performed, a depozit 12 the TILC Reserve in a monthly amount equal to $8,500.00. To
the extent the balance of the TILZ K=serve should equal or exceed $350,000.00, then Borrower's
obligation for monthly deposits uadér this Section 1.7 shall thereafier be suspended; provided, .
however, such obligation for monthly denosits shall be reinstated to the extent the balance of the
TILC Reserve should ever thereafter be iciss than $350,000.00. So long as no Event of Default
has occurred and is continuing and no circufnstance exists, which with the giving of notice, or
passage of time, or both, would constitute an Evint of Default, all sums in the TILC Reserve
shall be held by Lender in the TILC Reserve to pay spd/or reimburse Borrower for the costs and
expenses of Tenant Improvements and for paying ézsing Commissions as herein set forth.
Interest on the funds contained in the TILC Reserve shal! %e credited to Borrower as provided in
Section 4.28 hereof.

(b)  Disbursements from the TILC Reserve. S0 ing as no Event of Default -
has occurred and is continuing and no circumstance exists, which with the giving of notice, or
passage of time, or both, would constitute an Event of Default, and to the extent TILC Funds are
available for such purpose, Lender shall, within ten (10) days after receip” of a written request
from Borrower specifying the amount requested and the applicable Tenant iriprovements or
Leasing Commissions to be paid for with the requested TILC Funds ("Disburseirent Request™),
release to Borrower TILC Funds in the amount of the Disbursement Request; subject, however,
to the following conditions precedent. Lender shall not be required to make advances from the
TILC Reserve more frequently than once in any thirty (30) day period. In making any payment
from the TILC Reserve, Lender shall be entitled to rely on such request from Borrower, and on
any bill, statement, or estimate from any third party, without any inquiry into the accuracy,"
validity or contestability of any such amount.

(1) With respect to a Disbursement Request to pay for Tenant
Improvements, Borrower shall provide evidence reasonably satisfactory to Lender
(including, if requested by Lender, access to the Property by Lender and/or an architect
and/or an engineer specified by Lender for the purpose of inspecting the work done, at
Borrower's expense) that the Tenant Improvements, or such portion thereof, for which the
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TILC Funds are being requested have been completed in accordance with Section 1.7(c)
below. Borrower shall submit to Lender copies of invoices for which TILC Funds are
being requested, and if required by Lender, shall also submit waivers of lien. Borrower
shall execute and deliver to Lender a certificate (in form and substance reasonably
satisfactory to Lender) that the Tenant Improvements covered by the applicable
Disbursement Request comply with, and have fully satisfied, the terms and provisions of
Section 1.7(c) below. Borrower shall provide Lender with a copy of any and all
applicable permanent certificates of occupancy and other governmental permits, if any be
required, issued by applicable governmental authorities with respect to the Tenant
Improvements, which certificates and permits allow the tenant to open for business as
conternplated under such lease. Borrower shall provide such additional documents,
certificates and affidavits as Lender may reasonably request.

(i)  With respect to the final Disbursement Request relative to any
Approved Lezse, Borrower shall provide Lender with (A) an original estoppel certificate,
in form and substance satisfactory to Lender executed by the tenant under the Approved
Lease for whick such. request relates, stating that such tenant has accepted the Tenant
Improvements, and ir2s zccupied the space covered by the Tenant Improvements and that
there are no defaults unde such lease (nor does there exist any event or conditions, which
with the passage of time or fiic giving of notice, or both, could result in such a default)
and addressing such other issucs as Lender may reasonably request, (B) if required by
Lender, an original subordinaticil non-disturbance and attornment agreement in form
acceptable to Lender executed by the lenant under the Approved Lease in favor of
Lender, (C)evidence of payment of régular monthly rent by the tenant under the
Approved Lease, and (D) if required by the local governmental jurisdiction, certificates
of occupancy or comparable local certificates 41 permits with respect to any Tenant
Improvements.

(i)~ With respect to a Disbursement Reguest to pay any portion of the
Leasing Commissions, Borrower shall provide evidence 43 reasonably requested by
Lender that such Leasing Commissions are then due and payablé or have been properly
paid, and such additional documents, certificates and affidavits 4s Lender may reasonably
request.

(iv)  Notwithstanding any provision of this Section 1.7 1o the contrary,
TILC Funds disbursed with respect to any Approved Lease (i) for Tenant In iprovements
shall be an amount not to exceed, under any circumstances, the reasonable costs and
expenses actually incurred by Borrower therefor; and (ii) for Leasing Commissions shall
be an amount not to exceed, under any circumstances, the commission actually incurred
by Borrower therefor which is reasonable and customary for a licensed real estate broker
in the market area in which the Property is located.

(c) General Requirements. Borrower shall construct and complete all Tenant

Improvements within the time periods and as required by, and in accordance with, the Approved
Leases. Borrower or tenant shall pay for and obtain or cause to be paid for and obtained all
permits, licenses and approvals required by all applicable laws with regard to the Tenant
Improvements, whether necessary for commencement, completion, use or otherwise. Borrower
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shall perform or cause to be performed all work in connection with the Tenant Improvements in
a good and workmanlike manner, in compliance with all applicable laws (including, without
limitation, any and all applicable life safety laws, Environmental Laws, as hereinafter defined,
and laws for the handicapped and/or disabled) and, with respect only to those leases requiring
Lender approval, with the plans and specifications approved (in wiiting) by Lender covering the
same, which performance by Borrower shall be without regard to the sufficiency of the TILC
Funds. Borrower covenants and agrees that Tenant Improvements shall be constructed, installed
or completed, as applicable, free and clear of any and all liens (including mechanic’s,
materialman's or other liens), claims and encumbrances whatsoever.

1.8 Security Interest in Reserves.

&) As additional security for the payment and performance by Borrower of
all duties, respeasibilities and obligations under the Note and the other Loan Documents,
Borrower hereby (unconditionally and irrevocably assigns, conveys, pledges, mortgages,
transfers, delivers, depesits, sets over and confirms unto Lender, and hereby grants to Lender a
security interest in all’sums on deposit or due under this Mortgage and the other Loan
Documents including, without limitation, (i) the Impound Account, the TILC Reserve, the
Replacement Reserve, and any othe: reserve, if any, set forth on Exhibit B attached hereto or on
any of the other Loan Document:.apd made a part hereof (collectively, the "Reserves™), (ii) the
accounts into which the Reserves have been deposited, (iii) all insurance on said accounts,
(iv) all accounts, contract rights and gencral intangibles or other rights and interests pertaining
thereto, (v) all sums now or hereafter therémn, or represented thereby, (vi) all replacements,
substitutions or proceeds thereof, (vii)all “insiruments and documents now or hereafter
evidencing the Reserves or such accounts, (vii)) 2ll powers, options, rights, privileges and.
immunities pertaining to the Reserves (including the tight to make withdrawals therefrom), and
(ix) all proceeds of the foregoing. Borrower hereby authorizes and consents to the account into
which the Reserves have been deposited being held in Lendér's name or the name of any entity
servicing the Note for Lender and hereby acknowledges and-agrees that Lender, or at Lender's
election, such servicing agent, shall have exclusive control over sai4 account. Notice of the
assignment and security interest granted to Lender herein may be‘celivered by Lender at any
time to the financial institution wherein the Reserves have been establich d, and Lender, or such
servicing entity, shall have possession of all passbooks or other evidences of such accounts.
Borrower hereby indemnifies and holds Lender harmless with respect to all nsk ol ioss regarding
amounts on deposit in the Reserves, except to the extent that any such loss is caused by the gross -
negligence or intentional misconduct of Lender. Borrower hereby knowingly, volup:arily and
intentionally stipulates, acknowledges and agrees that the advancement of the funds from the
Reserves as set forth herein is at Borrower's direction and is not the exercise by Lender of any
right of set-off or other remedy upon an Event of Default. If an Event of Default shall oceur,
then Lender may, without notice or demand on Borrower, at its option: (A) withdraw any or all
of the funds (including, without limitation, interest) then remaining in the Reserves and apply the
same, after deducting all costs and expenses of safekeeping, collection and delivery (including,
but not limited to, reasonable attorneys' fees, costs and expenses) to the indebtedness evidenced
by the Note or any other obligations of Borrower under the other Loan Documents in such
manner as Lender shall deem appropriate in its sole discretion, and the excess, if any, shall be
paid to Borrower, (B) exercise any and all rights and remedies of a secured party under any
applicable Uniform Commercial Code, or (C) exercise any other remedies available at law or in
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equity. No such use or application of the funds contained in the Reserves shall be deemed to
cure any Event of Default.

(b)  The Reserves are solely for the protection of Lender and entail no
responsibility on Lender's part beyond the payment of the respective costs and expenses in
accordance with the terms thereof and beyond the allowing of due credit for the sums actually
received. Upon assignment of this Mortgage by Lender, any funds in the Reserves shall be
turned over to the assignee and any responsibility of Lender, as assignor, with respect thereto
shall terminate. The Reserves shall not, unless otherwise explicitly required by applicable law,
be or be deemed to be escrow or trust funds, but, at Lender's option and in Lender's discretion,
may either he held in a separate account or be commingled by Lender with the general funds of
Lender. Upcn full payment of the indebtedness secured hereby in accordance with its terms (or
it earlier, the completion of the applicable conditions to release of each Reserve to Lender's
satisfaction) or_at such earlier time as Lender may elect, the balance in the Reserves then in
Lender's possession <hall be paid over to Borrower and no other party shall have any right or
claim thereto.

(¢)  Any amounts received by Lender from Borrower may be invested by
Lender (or its servicer) for its be:efit, and Lender shall not be obligated to pay, or credit, any
interest earned thereon to Borrowsr-except as may be otherwise specifically provided in this
Mortgage.

1.9 Casualty and Condemnation. /Burrower shall give Lender prompt written notice
of the occurrence of any casualty affecting, cr-the institution of any proceedings for eminent
domain or for the condemnation of, the Property or‘any portion thereof (collectively, an "Insured
Event"). All insurance proceeds on the Property, and all causes of action, claims, compensation,
awards and recoveries for any damage, condemnation cr ‘aking of all or any part of the Property
or for any damage or injury to it for any loss or diminution i value of the Property, are hereby
assigned to and shall be paid to Lender. Lender may particirdte in any suits or proceedings
relating to any such proceeds, causes of action, claims, compensaticn, awards or recoveries, and
Lender is hereby authorized, in its own name or in Borrower's nam<, o adjust any loss covered |
by insurance or any condemnation claim or cause of action, and to setie or compromise any
claim or cause of action in connection therewith, and Borrower shall from t'me'to time deliver to
Lender any instruments required to permit such participation: provided, however, that Lender
shall not have the right to participate in the adjustment of any loss which is notir-excess of the
lesser of (i) ten percent (10%) of the then outstanding principal balance of th¢ INote, and
(ii) $350,000.00. Provided no Event of Default is then continuing and no event has occurred
which, with the giving of notice or the passage of time or both, would constitute an Event of
Default, Lender shall apply any sums received by it under this Section first to the payment of all
of its costs and expenses (including, but not limited to, reasonable legal fees and disbursements)
incurred in obtaining those sums, and then, as follows:

(a) In the event that Lender receives insurance proceeds or condemnation
awards upon the occurrence of an Insured Event in an amount not in excess of the lesser of
(i) ten percent (10%) of the then outstanding principal balance of the Note, and (ii) $350,000.00,
(collectively, the "Threshold Amount"), Borrower shall repair or restore the Property, and Lender
shall, to the extent such insurance proceeds or condemnation awards are available for such
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purpose, disburse to Borrower the amount paid or incurred by Borrower as a result of any such
Insured Event for costs and expenses incurred by Borrower to repair or restore the Property
(collectively, the "Casualty Repairs") in accordance with, and satisfaction of, the same terms and
conditions for disbursement to be used relative to the Replacement Reserve as described on
Exhibit B to this Mortgage but as applied to disbursements for Casualty Repairs.

(b)  In the event any proceeds or awards from an Insured Event exceed the
Threshold Amount but less than sixty percent (60%) of the Improvements located on the Land
have been taken or destroyed, then if;

(1) the Property can, in Lender's reasonable judgment, with diligent
resworation or repair, be returned to a condition at least equal to the condition thereof that
existed prior to the casualty or partial taking causing the loss or damage by the earlier to
occur o1 fite following dates: (i) six (6) months after the receipt of insurance proceeds or
condemnation awards by either Borrower or Lender, and (ii) six (6) months prior to the
Maturity Date (25 defined in the Note), and

(2} (_zllnecessary governmental approvals can be obtained to allow the
rebuilding and reoccupancy-of the Property as described in Section 1.9(b)(1) above, and

(3)  there are sufficient sums available (through insurance proceeds or
condemnation awards and conwripritions by Borrower, the full amount of which shall at
Lender's option have been depositwi with Lender) for such restoration or repair
(including, without limitation, for ariy- rsasonable costs and expenses of Lender to be
incurred in administering said restoratiGii or repair) and for payment of principal and
interest to become due and payable under the Note during such restoration or repair, and

(4)  the economic feasibility of the Lmprovements after such restoration
or repair will be such that income from their operasion is reasonably anticipated to be
sufficient to pay operating expenses of the Property and {eht service on the indebtedness
secured hereby in full with the same coverage ratio cousidered by Lender in its
determination to make the Loan, and

(5)  Borrower shall have delivered to Lender, at Rapawer's sole cost
and expense, an appraisal report from an appraiser, in form and substance satisfactory to
Lender appraising the value of the Property as proposed to be restored or reraired to be
not less than the appraised value of the Property considered by Lender in its
determination to make the Loan,

then, Lender shall, solely for the purposes of such restoration or repair, advance so much of the’
remainder of such sums as may be required to facilitate such restoration or repait, and any funds
deposited by Borrower therefor, to Borrower in the manner and upon such terms and conditions
as would be required by a prudent interim construction lender, including, but not limited to, the
prior approval by Lender of plans and specifications, contractors and the form of construction
contracts and the furnishing to. Lender of permits, bonds, lien waivers {provided, however,
Lender shall not unreasonably withhold its consent to Borrower's provision of a conditional lien
waiver subject only to the payment of the amount specified in such disbursement request so long
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as such conditional lien waiver is accompanied by a final unconditional lien waiver
corresponding to any conditional lien waiver previously delivered), invoices, receipts and
atfidavits from contractors and subcontractors, in form and substance reasonably satisfactory to
Lender. Any remaining proceeds shall be applied by Lender for payment of the indebtedness
secured hereby in whatever order Lender directs, or released to Borrower, in its absolute
discretion. Borrower shall, in good faith, undertake reasonable efforts to cause the conditions
described in this Section 1.9(b) to be fully satisfied (e.g., Borrower shall timely make
applications for necessary governmental permits, shall order an appropriate appraisal report,
etc.). If such conditions are satisfied, Borrower shall be obligated to undertake restoration and
repair of the damaged improvements subject to the terms of this Section 1.9.

Any disbursement pursuant to this clause (b) of sums by Lender shall, subject to
Borrower's satistaction of the provisions hereof, be in a manner to promptly facilitate the
restoration or reyai- of the Property. In the event Borrower fails to meet the requirements of this
clause (b), then Lend<r.may elect, in its absolute discretion and without regard to the adequacy of
Lender's security, to accelerate the Maturity Date and declare any and all of the indebtedness
secured hereby to be imunediately due and payable and apply the remainder of such sums to the
payment of the secured indebtedniess in whatever order Lender directs in its sole discretion, with
any remainder being paid to Borrswer.

(c) In all other cascs; pamely, in the event that sixty percent (60%) or more of
the Improvements located on the Land lhiave been taken or destroyed or in the event the
conditions described in Section 1.9(b) are riot fully satisfied, Lender may elect, in Lender's
absolute discretion and without regard to the ac “uacy of Lender's security, to (i) accelerate the
Maturity Date and declare any and all indebtedness secured hereby to be immediately due and
payable and apply the remainder of such sums received pursuant to this Section to the payment
of the secured indebtedness in whatever order Lender Girests in its absolute discretion, with any A
remainder being paid to Borrower, or (ii) make insurance or Conidemnation proceeds available to
Borrower for repair or restoration if Borrower establishes to ttie 4atisfaction of Lender, in its sole
discretion, that Borrower otherwise satisfies the requirements of Y<etion 1.9(b) above. Should
Lender make the clection described immediately above in itemi 1) of this Section 1.9(c),
Borrower shall be obligated to undertake restoration and repair of the lamaged Improvements
consistent with the provisions of this Section 1.9.

(d)  Any reduction in the indebtedness secured hereby resulting {tom Lender's
application of any sums received by it hereunder shall take effect only when Lerauer actually
receives such sums and elects to apply such sums to the indebtedness secured hereby and, in any
event, the unpaid portion of the indebtedness secured hereby shall remain in full force and effect
and Borrower shall not be excused in the payment thereof. Partial payments received by Lender,
as described in the preceding sentence, shall be applied against the Note consistent with the
prepayment provisions described therein for casualty or condemnation proceeds. If Borrower
undertakes to restore or repair the Property after the occurrence of a casualty or partial taking of
the Property as provided above, Borrower shall promptly and diligently, at Borrower's sole cost
and expense and regardless of whether the insurance proceeds or condemnation award, as
appropriate, shall be sufficient for the purpose, restore, repair, replace and rebuild the Property as
nearly as possible to its value, condition and character immediately prior to such casualty or
partial taking in accordance with the foregoing provisions and Borrower shall pay to Lender all
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costs and expenses of Lender incurred in administering said rebuilding, restoration or repair,
provided that Lender makes such proceeds or award available for such purpose. Borrower
agrees to execute and deliver from time to time such further instruments as may be requested by
Lender to confirm the foregoing assignment to Lender of any award, damage, insurance
proceeds, payment or other compensation. Borrower hereby irrevocably constitutes and appoints
Lender as the attorney-in-fact of Borrower (which power of attorney shall be irrevocable so long
as any indebtedness secured hereby is outstanding, shall be deemed coupled with an interest,
shall survive the voluntary or involuntary dissolution of Botrower and shall not be affected by
any disability or incapacity suffered by Borrower subsequent to the date hereof), with full power
of substitution, subject to the terms of this Section, to settle for, collect and receive any such
awards, damages, insurance proceeds, payments or other compensation from the parties or
authorities mnking the same, to appear in and prosecute any proceedings therefor and to give
receipts and acquittance therefor.

1.10 Mechenics' Liens. Botrower shall pay when due all claims and demands of
mechanics, materialmen, laborers and others for any work performed or materials delivered for
the Land or the Improveinents; provided, however, that, Borrower shall have the right to contest
in good faith any such claizpor demand, so long as it does so diligently, by appropriate
proceedings and without prejudice to Lender and provided that neither the Property nor any
interest therein would be in any dunger of sale, loss or forfeiture as a result of such proceeding or
contest. In the event Borrower shall centzst any such claim or demand, Borrower shall promptly
notify Lender of such contest and thereafier shall, upon Lender's request, promptly provide a
bond, cash deposit or other security satisfictory to Lender to protect Lender's interest and
security should the contest be unsuccessful. 1T Borrower shall fail to immediately discharge or .
provide security against any such claim or demand 73 aforesaid, Lender may do so and any and
all expenses incurred by Lender, together with interes¢ thereon at the Default Interest Rate (as
defined in the Note) from the date incurred by Lender utii actually paid by Borrower, shall be
immediately paid by Borrower on demand and shall be secired by this Mortgage and by all of
the other Loan Documents securing all or any part of the indebtsdsess evidenced by the Note.

LLI1  Assignment of Leases and Rents. Borrower acknowicdges and confirms that, as
additional collateral security for the payment of the indebtedness secured hereby, and cumulative
of any and all rights and remedies herein provided, it has executed and délivered to Lender an
Assignment of Leases and Rents of even date herewith (the "Assignment"), intending such
Assignment to create a present, absolute assignment to Lender of all current or t4ture leases of
all or any portion of the Property and Rents. Upon the occurrence of an Event of De: avlt, Lender
shall be entitled to exercise any or all of the remedies provided in this Morigage and in the
Assignment, including, without limitation, the appointment of a receiver. The Assignment shall
continue in full force and effect during any period of foreclosure or redemption with respect to
the Property. '

1.12  Leases and Licenses.

{a) Borrower covenants and agrees that it shall not enter into any lease 1)-
affecting 10,000 square feet or more of the Property, ii) which requires for the payment of a
tenant improvement allowance in excess of $50,000.00, or iii) having a term (including any
renewal or extension term) of more than twelve (12) months without the prior written approval
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of Lender which approval shall not be unreasonably withheld; provided, however, in the event
the Property achieves a Debt Service Coverage Ratio (as defined herein) of at least 1.4 to 1.0,

then Borrower may enter into one or more leases without Lender approval 1) affecting up to

30,000 square feet of the Property, i) which requires the payment of a tenant improvement

allowance not to exceed $100,000.00, and iii) having a term in excess of twelve (12) months.

The request for approval of each such proposed new lease shall be made to Lender in writing and

shall state that, pursuant to the terms of this Mortgage, failure to approve or disapprove such

proposed lease within ten (10) business days is deemed approval and Borrower shall furnish to

Lender (and any loan servicer specified from time to time by Lender): (i) such biographical and

financial information about the proposed tenant as Lender may require in conjunction with its

review, (ii)a copy of the proposed form of lease, and (iii) a summary of the material terms of
such proposcd lease (including, without limitation, rental terms and the term of the proposed

lease and any options). It is acknowledged that Lender intends to include among its criteria for

approval of anysuzh proposed lease the following: (i) such lease shall be with a bona-fide arm's

length tenant; (ii) suci-lease shall not contain any rental or other concessions which are not then

customary and reasonable for similar properties and leases in the market area of the Land;

(it1) such lease shall provide that the tenant pays for its expenses; (iv) the rental shall be at least

at the market rate then prevailing for similar properties and leases in the market areas of the

Land; and (v) such lease shall ‘omain subordination and attornment provisions in form and

content acceptable to Lender. Failure of Lender to approve or disapprove any such proposed

lease within seven (7) business days zite: receipt of such written request and all the documents
and information required to be furnished 1o Lender with such request shall be deemed approval,

provided that the written request for approvzl spacifically mentioned the same. Notwithstanding

anything to the contrary contained herein, Bor/osver may enter into any lease, without Lender

approval and irrespective of Debt Service Coverage Ratio, affecting up to 62,000 square feet of
the Property with a term not to exceed twelve (12) monis and which does require the payment

of a tenant improvement allowance in excess of $50.400.00. As used herein, the following

definitions shall apply: "Debt Service Coverage Ratio” shall irean a ratio for the applicable

trailing twelve (12) month period in which: (i) the numeratos s the NCFADS (hereinafter

defined), and (ii) the denominator shall be the actual annual undérv/fitten debt service for the
Loan; "NCFADS" shall mean, for any given period, the amount cbtained by subfracting

Operating Expenses for such period from Gross Income from Operations. for such period;

"Operating Expenses” shall mean Lender's determination of the annual opelating-expenses of the

Property based on the then actual trailing twelve (12) month period; and "Gross Income from

Operations” shall mean Lender's commercially reasonable determination of armual ordinary

income then derived from the ownership and operation of the Property based upen the then

actual trailing twelve (12) month period and in accordance with Lender's then current

underwriting standards provided (i) rents from tenants under month-to-month leases or tenants

that are currently the subject of any bankruptey or insolvency action shall be excluded, (ii) sales

of furniture, fixtures and equipment, proceeds of casualty insurance or condemnation awards .
(other than business interruption or other loss of income insurance) and other capital items shall

be excluded, and (iii) disbursement to Borrower from any of the Reserves shall be excluded.

(b)  All other leases shall be written on the standard form lease {without any
material changes) which Lender has approved and shall be on arm's length terms consistent with
the terms for similar leases in the market area of the Land, shall provide for free rent only if the
same is consistent with prevailing market conditions and shall provide for market rents then
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prevailing in the market area of the Land. Such leases shall also provide for Security Deposits in
reasonable amounts, provided, however, no Security Deposit shall be required from
governmental entities. Borrower shall also submit to Lender for Lender's approval, which
approval shall not be unreasonably withheld, prior to the execution thereof, any proposed lease,
license or occupancy agreement of the Property or any portion thereof that differs materially and
adversely from the aforementioned form lease. Borrower shall not execute any lease, license or
occupancy agreement for all or a substantial portion of the Property, except for an actual
occupancy by the tenant, lessee or licensee thereunder, and shall at all times promptly and
faithfully perform, or cause to be performed, all of the covenants, conditions and agreements
contained in all leases, licenses and occupancy agreements with respect to the Property, now or
hereafter existing, on the part of the landlord, lessor or licensor thereunder to be kept and
performed. - Tn addition to the requirements set forth in Section 1.18(c) of this Mortgage,
Borrower shali furnish to Lender, within ten (10) days after a request by Lender to do so, a
current rent roll; certified by Borrower as being true and correct, containing the names of all
tenants, lessees and licensees with respect to the Property, the terms of their respective leases,
licenses or occupancy sgreements, the spaces occupied and the rentals or fees payable thereunder
and the amount of eacli tenant's security deposit. Upon the request of Lender, Borrower shall
deliver to Lender a copy of'sach such lease, license and occupancy agreement. Borrower shall
not do or suffer to be done any aq( that might result in a default by the landlord, lessor or licensor
under any such lease, license or vecupancy agreement or allow the tenant, lessee or licensee
thereunder to withhold payment or rént 2nd, except as otherwise expressly permitted by the
terms of Section 1.13 hereof, shall not urther assign any such lease, license or occupancy
agreement or any such rents. Borrower, at r'o cost or expense to Lender, shall enforce, short of
termination, the performance and observance of eich and every condition and covenant of each
of the parties under such leases. Borrower shall nét without the prior written consent of Lender,
modify any of the leases, terminate or accept the surrénder of any leases, waive or release any
other party from the performance or observance of any .o’k gation or condition under such leases
except, with respect only to those leases for which Lender's apnroval would not otherwise be
required in accordance with Section 1.12(a) above, in the normalcourse of business in a manner _
which is consistent with sound and customary leasing and mansge:nent practices for similar
properties in the community in which the Property is located. Borrower shall not permit the
prepayment of any rents under any of the leases for more than one (13’month prior to the due
date thereof.

1.13  Alienation and Further Encumbrances.

(@)  Borrower acknowledges that Lender has relied upon the principals of
Borrower and their experience in owning and operating properties similar to the Property in
connection with the closing of the Loan. Accordingly, except as specifically allowed
hereinbelow in this Section and notwithstanding anything to the contrary contained in
Section 4.5 hereof, in the event that the Property or any part thereof or interest therein shall be
sold (including any installment sales agreement), conveyed, disposed of, alienated, hypothecated,
leased (except to tenants of space in the Improvements in accordance with the provisions of
Section 1.12 hereof), assigned, pledged, mortgaged, further encumbered or otherwise transferred
or Borrower shall be divested of its title to the Property or any interest therein, in any manner or
way, whether voluntarily or involentarily, without the prior written consent of Lender being first
obtained, which consent may be withheld in Lender's sole discretion, then the same shall

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 24
3011-2030/2500 W. Bradiey




0626555144 Page: 25 of 77

UNOFFICIAL COPY

constitute an Event of Default and Lender shall have the right, at its option, to declare any or all
of the indebtedness secured hereby, irrespective of the Maturity Date, immediately due and
payable and to otherwise exercise any of its other rights and remedies contained in Article III
hereof. If such acceleration is during any period when a prepayment fee is payable pursuant to
the provisions set forth in the Note, ther, in addition to all of the foregoing, such prepayment fee
shall also then be immediately due and payable to the same end as though Borrower were
prepaying the entire indebtedness secured hereby on the date of such acceleration. For the
purposes of this Section, the sale, conveyance, transfer, disposition, alienation, hypothecation,
pledge or encumbering (whether voluntarily or involuntarily) of all or any portion of the
ownership interest in (or, directly or indirectly through constituent parties, any of the ultimate
beneficial ownership interest in) Borrower shall be deemed to be a transfer of an interest in the
Property.” Totwithstanding the foregoing, however, transfers or assignments of ownership
interests in ‘Bonower (or its constituent parties) may be undertaken without the consent of
Lender in the folioyving circumstances:

(1)) Inthe case of a Borrower which is a limited partnership, up to 49%
of the limited partnership interests in Borrower shall be freely transferable so long as
those persons resporsivié for the management and control of Borrower and the Property .
remain unchanged followiiig such transfer.

(2)  In the <ase of a Borrower which constitutes a limited liability
company, up to 49% of the non-nanaging membership interests in Borrower shall be
freely transferable so long as those pérsons responsible for the management and control
of Borrower and the Property remain uiiclianged following such transfer.

(3)  In the case of a Borrewer, which constitutes a corporation, up to
49% of the aggregate of the issued and outstanding capital stock of Borrower may be sold
or assigned, taking into account (i) any prior sales o: assignments, and (i1} the effective -
change in ownership resulting from any issuance of zew shares of capital stock in
Borrower or its constituent party so long as thosc. persons responsible for the
management and control of Borrower and the Property remaiii urchanged following such
transfer.

(4)  Gifts for estate planning purposes of any individuz!'s interests in
Borrower or in any of Borrower's general partners, members or joint vesturers to the
spouse or any lineal descendant of such individual, or to a trust for the beneficof any one
or more of such individual, spouse or lineal descendant, shall not be deemed to violate
this Section 1.13(a) so long as Borrower is reconstituted, if required, following such gift -
and so long as those persons responsible for the management of the Property and
Borrower remain unchanged following such gift or any replacement management is
approved by Lender.

(5)  Involuntary assignments or transfers caused by the death,
incompetence or dissolution of Borrower, one of its constituent parties or the owner of
one of its constituent parties are permitted if: (i) Borrower is reconstituted, if required,
following such death, incompetence or dissolution, and (ii) those persons responsible for
the management and control of Borrower and the Property remain unchanged as a result
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of such death, incompetence or dissolution or any replacement management is approved
by Lender.

In all cases where assignment of ownership interests is allowed pursuant to this Section 1.13(a),
the proportionate ownership which is proposed to be transferred shall be calculated so as to take
into account prior transfers or assignments.  Furthermore, the sale, conveyance, transfer,
disposition, alienation, hypothecation, pledge or encumbering (whether voluntarily or
involuntarily) of all or any portion of the ownership interest in (or, directly or indirectly through
constituent parties, any of the ultimate beneficial ownership interest in) any guarantor of
Borrower's obligation hereunder or under any of the other Loan Documents shall constitute a
violation of this Section 1.13(a) and Lender shall have the right to exercise its various remedies
described Le.einabove; provided, however, ownership interests in any such guarantor may be
transferred in~a manner consistent with the allowable transfers of ownership interests in
Borrower descnibed hercinabove.

(b) “Motwithstanding the foregoing provisions of this Section, Lender shall
consent to a sale, conveyance or transfer of the Property in its entirety (hereinafter, a "Sale") to
any person or entity provided.tnzi each of the following terms and conditions are satisfied:

(1) No Event of Default is then continuing and no circumstance exists,
which with the giving of notie¢,or passage of time, or both, would constitute an Event of
Default;

(2)  Borrower gives-Jender written notice of the terms of such
prospective Sale not less than sixty (60 days before the date on which such Sale is
scheduled to close and, concurrently therewitn, gives Lender all reasonable information
concerning the proposed transferee of the Propeity (hereinafter, a "Buyer") as Lender
would require in evaluating an initial extension of Gradit to a borrower and pays to
Lender a non-refundable application fee in the amouat-of $5,000.00 (the "Application
Fee"). Lender shall have the right, in its reasonable discresion. to approve or disapprove
the proposed Buyer. In determining whether to give or viiiikold its approval of the
proposed Buyer, Lender shall consider, among other things, th> Buyer's experience and
track record in owning and operating facilities similar to the Property, the Buyer's entity
structure, the Buyer's compliance with Section 1.1(jj} hereof, the T yer's financial
strength, the Buyer's general business standing and the Buyer's relotionships and
experience with contractors, vendors, tenants, lenders and other business entities;

(3)  Borrower pays Lender, concurrently with the closing of such Sale,
a non-refundable assumption fee (the "Assumption Fee") in an amount equal to one
percent (1%) of the then outstanding principal balance of the Note;

(4)  The Buyer assumes and agrees to pay the indebtedness secured
hereby subject to the provisions of Section 4.23 hereof and to perform the covenants of
Borrower under the Loan Documents, and, prior to or concurrently with the closing of
such Sale, the Buyer executes, without any cost or expense to Lender, such documents
and agreements as Lender shall reasonably require to evidence and cffectuate said
assumption and delivers such legal opinions as Lender may require;
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(5)  Borrower and the Buyer hereby authorize Lender to prepare, file of
record or otherwise effectuate new financing statements or financing statement
amendments which describe all or any portion of the assets of Borrower and the Buyer as
collateral thereunder and further, Borrower and the Buyer will execute any other
additional documents reasonably requested by Lender, all without cost to Lender.
Borrower and the Buyer specifically authorize Lender to cause such financing statements
to be filed without any signature of a representative of the Borrower or Buyer appearing
thereon, where such filings are permitted by applicable law:

(6)  Borrower delivers to Lender, without any cost or expense to
Lender, such endorsements to Lender's Title Insurance Policy, hazard insurance
erdersements or certificates and other similar materials as Lender may deem necessary at
the tirc of the Sale, all in form and substance satisfactory to Lender, including, without
limitation; 2n endorsement or endorsements to Lender's Title Insurance Policy insuring
the lien of(this Mortgage, extending the effective date of such policy to the date of
execution and delivery (or, if later, of recording) of the assumption agreement referenced
above in Subsceiion (4) of this Section 1.13(b), with no additional exceptions added to
such policy, and insuriig that fee simple title to the Property is vested in the Buyer;

(7} Borrower executes and delivers to Lender, without any cost or
expense to Lender, a release oi Lender, its officers, directors, employees and agents, from
all claims and liability relating t5 the transactions evidenced by the Loan Documents,
through and including the date of th< cinsing of the Sale, which agreement shall be in
form and substance satisfactory to Lender and shall be binding upon the Buyer;

(8)  Subject to the provisicns of Section 4.23 hereof, such Sale is not
construed so as to relieve Borrower of any persénal liability under the Note or any of the
other Loan Documents for any acts or events occurriag or obligations arising prior to or
simultancously with the closing of such Sale, and Boriov/er executes, without any cost or
expense to Lender, such documents and agreements as Lendzr shall treasonably require to
evidence and effectuate the ratification of said personal liabilit /i

(9)  Such Sale is not construed so as to relieve any cu'rent guarantor or
indemnitor of its obligations under any guaranty or indemnity agreenient executed in
connectton with the Loan and each such current guarantor and indempiior executes,
without any cost or expense to Lender, such documents and agreements as “=nder shall
reasonably require to evidence and effectuate the ratification of each such guaranty and
indemnity agreement, provided that if a party associated with the Buyer approved by
Lender in its sole discretion assumes the obligations of the current guarantor or
indemnitor under its guaranty or indemnity agreement and such party associated with the
Buyer executes, without any cost or expense to Lender, a new guaranty or indemnity
agreement in form and substance satisfactory to Lender, then Lender shall release the
current guarantor or indemnitor from all obligations arising under its guaranty or
indemnity agreement after the closing of such Sale:

(10)  The Buyer shall furnish, if the Buyer is a corporation, partnership,
or other entity, all documents evidencing the Buyer's capacity and good standing, and the
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qualification of the signers to execute the assumption of the indebtedness secured hereby,
which documents shall include, but not in any way be limited to, certified copies of all

documents relating to the organization and formation of the Buyer and of the entities, if
any, which are partners or members of the Buyer. The Buyer and such constituent

partners, members or shareholders of Buyer (as the case may be), as Lender may require,

shall be single-purpose, single-asset "bankruptcy remote" entities, whose formation

documents shall be approved by counsel to Lender;

(11)  The Buyer, if required by Lender, shall furnish an opinion of
counsel satisfactory to Lender and its counsel (i) that the Buyer's formation documents
provide for the matters described in Section 1.13(b)(10) hereof, (i) that the assumption of
the indebtedness evidenced hereby has been duly authorized, executed and delivered, and
that ‘th¢ Loan Documents are valid, binding and enforceable against the Buyer in
accordapce with their terms, (iii) that the Buyer and any entity which is a controlling
stockholder; riember or general partner of Buyer, have been duly organized, and are in
existence and in good standing, and (iv) with respect to such other matters, as Lender
may request;

(12)  If the Buyer is a single-member limited liability company, Buyer
must be formed in the state-of Delaware or, if acceptable to Lender, in another state
approved by Lender whose siataiss. permit the continued existence of a limited liability
company upon the bankruptcy o dissolution of the sole member, and the Buyer's
operating agreement must provide for/the\continued existence of the Buyer in the event of
the bankruptcy, death, or dissolution; liquidation, termination or adjudication of
incompetency of the sole member. The Biyzr, if required by Lender, shall also furnish
an opinion of counsel satisfactory to Lender sud its counsel that if the Buyer is a
single-member limited liability company, (i) the Boyer is a separate legal entity formed in
the state of Delaware or, if acceptable to Lender, ir another state approved by Lender
whose statutes permit the continued existence of a limited liability company upon the
bankruptcy or dissolution of the sole member; (ii) the scpaiate existence of the Buyer
shall continue until the cancellation of the certificate of organization; (iii) the Buyer's
operating agreement provides for the continued existence of the Ruyer in the event of the
bankruptcy, death, or dissolution, liquidation, termination ©r | adjudication of
incompetency of the sole member, and that such provisions would & enforceable
notwithstanding the bankruptcy, death, dissolution, liquidation, ¢efmination or
adjudication of incompetency of the sole member; and (iv) any judgment craditor of the
sole member may not satisfy its claims against the sole member by asserting a claim
against the Property or any other assets of the Buyer;

(13) If required under the operative documents with respect to a-
Secondary Market Transaction (as hereinafter defined), Lender shall have received
evidence in writing from the Rating Agency (as hereinafter defined) to the effect that the
proposed transfer will not result in a re-qualification, reduction, downgrade or withdrawal
of any rating initially assigned or to be assigned in a Secondary Market Transaction or, if
no such rating has been issued, in Lender's good faith judgment, such transfer shall not
have an adverse effect on the level of rating obtainable in connection with the Loan;

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 28
3011-2030/2500 W. Bradley




0626555144 Page: 29 of 77

UNOFFICIAL COPY

(14)  Borrower shall reimburse Lender for all of Lender's reasonable
out-of-pocket costs and expenses (including, without limitation, reasonable attorneys'
fees and disbursements and Rating Agency fees and expenses) incurred or anticipated to
be incurred by Lender in connection with a Sale including, without limitation, Lender's
determination of whether Borrower has satisfied all of the conditions and requirements
set forth in this Section 1.13(b), but only to the extent such aggregate costs and expenses
exceed the Application Fee paid by Borrower to Lender: and

(15)  Borrower's obligations under the contract of sale pursuant to which
such Sale, conveyance or transfer is proposed to occur shall expressly be subject to the
satisfaction of the terms and conditions of this Section 1.13(b).

1.14~ _Payment of Utilities, Assessments, Charges, Etc. Borrower shall pay when due
all utility chargéswhich are incurred by Borrower or which may become a charge or lien against
any portion of the ¥'roperty for gas, electricity, water and sewer services furnished to the Land
and/or the Improvements and all other assessments or charges of a similar nature, or assessments
payable pursuant to any Testrictive covenants, whether public or private, affecting the Land
and/or the Improvements o1 a7y portion thereof, whether or not such assessments or charges are
or may become liens thereon.

.15 Access Privileges and incpections. Lender and the agents, representatives and
employees of Lender shall, subject to tie “ights of tenants, have full and free access to the Land
and the Improvements and any other locatior: where books and records concerning the Property
are kept at all reasonable times for the purpeses of inspecting the Property and of examining,
copying and making extracts from the books and <ecords of Borrower relating to the Property.
Borrower shall lend assistance to all such agents, représintatives and employees of Lender.

1.16  Waste; Alteration of the Property. Borrower shall not commit, suffer or permit
any waste on the Property nor take any actions that might invalidate any insurance carried on the
Property. Borrower shall maintain the Property in good condificy-and repair. No part of the
Improvements may be removed, demolished or materially altered; without the prior written
consent of Lender. Without the prior written consent of Lender, Borrover shall not commence
construction of any improvements on the Land other than improvemets required for the
maintenance or repair of the Property.

1.17  Zoning/Use. Without the prior written consent of Lender, Borrower shall not
seck, make, suffer, consent to or acquiesce in any change in the zoning or conditions of use of
the Land or the Improvements. Borrower shall comply with and make all payments required
under the provisions of any covenants, conditions or restrictions affecting the Land or the
Improvements.  Borrower shall comply with all existing and future requirements of all
governmental authorities having jurisdiction over the Property. Borrower shall keep all licenses,
permits, franchises, certificates of occupancy, consents, and other approvals necessary for the
operation of the Property in full force and effect. Borrower shall operate the Property as a
warehouse for so long as the indebtedness secured hereby is outstanding. If, under applicable
zoning provisions, the use of all or any part of the Land or the Improvements is or becomes a.
nonconforming use, Borrower shall not cause or permit such use to be discontinued or
abandoned without the prior written consent of Lender. Further, without Lender's prior written
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consent, Borrower shall not file or subject any part of the Land or the Improvements to any
declaration of condominium or cooperative or convert any part of the Land or the Improvements
to a condominium, cooperative or other form of multiple ownership and governance.

1.18  Financial Statements and Books and Records. Borrower shall keep accurate
books and records of account of the Property and its own financial affairs sufficient to permit the
preparation of financial statements therefrom in accordance with generally accepted accounting
principles. Lender and its duly authorized representatives shall have the right to examine, copy
and audit Borrower's records and books of account at all reasonable times. So long as this
Mortgage continues in effect, Borrower shall provide to Lender, in addition to any other financial
statements required hereunder or under any of the other Loan Documents, the following financial
statements axnd information, all of which must be certified to Lender as being true and correct by
Borrower o1 fiig entity to which they pertain, as applicable, be prepared in accordance with
generally acceped accounting principles consistently applied and be in form and substance
acceptable to Lendars

(a)  copies of all tax returns filed by Borrower, within thirty (30) days after the
date of filing;

(b)  quarterly operating statements for the Property, within twenty (20) days
after the end of each March, June, Segizmber and December, provided operating statements shall
be delivered monthly for the first twelve 112) full calendar months of the Note within twenty (20)
days after the end of each month;

{c)  current rent rolls for the Froverty, within twenty (20) days after the end of
cach March, June, September and December, provid«d) rent rolls shall be delivered monthly for
the first twelve (12) full calendar months of the Note within twenty (20) days after the end of
each month;

(d)  annual balance sheets, statements of incoine'2nd expenses and statements
of changes in financial position for the Property and annual finaricizi statements for Borrower,
each principal, member or general partner in Borrower, and each indemnitor and guarantor under
any indemnity or guaranty executed in connection with the Loan, within rinety (90) days after
the end of each calendar year; and :

{e) such other information with respect to the Property, Rorrower, the
principals, members or general partners in Borrower, and each indemnitor and guatantor under
any indemnity or guaranty executed in connection with the Loan, which may be requested from
time to time by Lender, within a reasonable time after the applicable request.

If any of the aforementioned materials are not furnished to Lender within the applicable time
periods, Borrower shall pay to Lender a late fee of $250.00. Further, if any of the
aforementioned materials are not furnished to Lender within the applicable time periods, or
Lender is dissatisfied with the contents of any of the foregoing, in addition to any other rights -
and remedies of Lender contained herein, Lender shall have the right, but not the obligation, to
obtain the same by means of an audit by an independent certified public accountant selected by
Lender, in which event Borrower agrees to pay, or to reimburse Lender for, any expense of such

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 30
3011-2030/2500 W. Bradley




0626555144 Page: 31 of 77

UNOFFICIAL COPY

audit and further agrees to provide all necessary information to said accountant and to otherwise
cooperate in the making of such audit. Borrower agrees that any and all materials furnished
hereunder are the property of Lender (and Lender's servicer) and may be released and made -
available to such parties as Lender or its servicer deems appropriate, including any Rating
Agency responsible for rating securities issued in any Secondary Market Transaction (as such
terms are defined in Section 4.32 hereof).

1.19  Further Documentation. Borrower shall, on the request of Lender in Lender's
reasonable discretion and at the expense of Borrower, promptly correct any defect, error or
omission which may be discovered in the contents of this Mortgage or in any of the other Loan
Documents. and promptly execute, acknowledge, deliver and record or file such further
instrumerts-2nd do such further acts as may be necessary, desirable or proper to carry out more
effectively the-purposes of this Mortgage and the other Loan Documents or as may be deemed
advisable by Lendvr to protect, continue or preserve the liens and security interests hereunder,
including, without Umitation, security instruments, financing statements and continuation
statements.

1.20  Payment of Coster Advances to Protect Property.

(a)  Payment of Costs. Borrower shall pay all reasonable costs and expenses
of every character incurred in connectisn with the closing of the Loan or otherwise attributable
or chargeable to Borrower as the ownei =7 the Property, including, without limitation, appraisal
fees, recording fees, documentary, stamp, raortgage or intangible taxes, brokerage fees and
commissions, title policy premiums and iitle-search fees, uniform commercial code/tax
lien/litigation search fees, escrow fees and reasoniabie attorneys' fees.

(b)  Advances to Protect Property.” <Without limiting or waiving any other
rights and remedies of Lender hereunder, if Lender deiérmincs.that Borrower is not adequately
performing or has failed to perform any of its obligations, covepdnts or agreements contained in
this Mortgage or in any of the other Loan Documents and such acequacy or failure is not cured
within any applicable grace or cure period, or if any action or proceeding of any kind (including,
but not limited to, any bankruptcy, insolvency, arrangement, reorganization or other debtor relief
proceeding) is commenced which might affect Lender's interest in the Propérty or Lender's right-
to enforce its security, then Lender may, at its option, with or without wofice to Borrower
(provided Lender will use reasonable efforts to provide Borrower with prior notice, but Lender
shall be under no obligation to do so), make any appearances, disburse or advance anvisums and
take any actions as may be necessary or desirable to protect or enforce the security of this
Mortgage or to remedy the failure of Borrower to perform its covenants and agreements
(without, however, waiving any Event of Default). Borrower agrees to pay on demand all
expenses of Lender reasonably incurred with respect to the foregoing (including, but not limited
to, fees and disbursements of counsel), together with interest thereon at the Default Interest Rate
(as defined in the Note) from and after the date on which Lender incurs such reasonable expenses
until reimbursement thereof by Borrower. Any such expenses so incurred by Lender, together
with interest thereon as provided above, shall be additional indebtedness of Borrower secured by
this Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness evidenced by the Note. The necessity for any such actions and of the amounts to be
paid shall be determined by Lender in its sole and absolute discretion. Lender is hereby
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empowered to enter and to authorize others to enter upon the Property or any part thereof for the
purpose of performing or observing any such defaulted term, covenant or condition without
thereby becoming liable to Botrower or any person in possession holding under Borrower,
Borrower hereby acknowledges and agrees that the remedies set forth in this Section 1.20(b)
shall be exercisable by Lender, and any and all payments made or costs or expenses incurred by
Lender in connection therewith shall be secured hereby and shall be, without demand,
immediately repaid by Borrower with interest thereon at the Default Interest Rate (as defined in
the Note), notwithstanding the fact that such remedies were exercised and such payments made
and costs incurred by Lender after the filing by Borrower of a voluntary case or the filing against
Borrower of an involuntary case pursuant to or within the meaning of Title 11, United States
Code (the "Rankruptcy Code"), or after any similar action pursuant to any other debtor relief law
(whether statvtory, common law, case law or otherwise) of any jurisdiction whatsoever, now or
hereafter in‘efiest, which may be or become applicable to Borrower, Lender, any guarantor or
indemnitor, these:ured indebtedness or any of the Loan Documents. This indemnity shall
survive payment it !l of the indebtedness secured hereby. This Section 1.20(b) shall not be
construed to require Ledider to incur any expenses, make any appearances or take any actions.

121 Security Interest:™ This Mortgage is also intended to encumber and create a
security interest in, and Borrower hereby grants to Lender a security interest in all Reserves (as
hereinabove defined), fixtures, chattziz, accounts, equipment, inventory, contract rights, general
intangibles and other personal propercy icluded within the Property, all renewals, replacements
of any of the aforementioned items, or ariicles in substitution therefor or in addition thereto or
the proceeds thereof (said property is hereinaftzr referred to collectively as the "Collateral™),
whether or not the same shall be attached to the Lind or the Improvements in any manner. It is
hereby agreed that to the extent permitted by law, a!i of the foregoing property is to be deemed
and held to be a part of and affixed to the Land and the improvements. The foregoing security
interest shall also cover Borrower's leasehold interest in /21y of the foregoing property which is
leased by Borrower. Notwithstanding the foregoing, all of the feregoing property shall be owned .
by Borrower and no leasing or installment sales or other financin zor title retention agreement in
connection therewith shall be permitted without the prior written approval of Lender. Borrower
shall promptly replace all of the Collateral subject to the lien or securi ty interest of this Mortgage
when wom out or obsolete with Collateral comparable to the worn 0w or_obsolete Collateral
when new and will not, without the prior written consent of Lender, remove fro.n.the Land or the
Improvements any of the Collateral subject to the lien or security interest/of this Mortgage
except such as is replaced by an article of equal suitability and value as above provided, owned
by Borrower free and clear of any lien or security interest except that created by this‘Mortgage
and the other Loan Documents and except as otherwise expressly permitted by the terms of
Section 1.13 of this Mortgage. All of the Collateral shall be kept at the location of the Land -
except as otherwise required by the terms of the Loan Documents. Borrower shall not use any of
the Collateral in violation of any applicable statute, ordinance or insurance policy.

122 Security Agreement. This Mortgage constitutes both a real property mortgage
and a "security agreement” between Borrower and Lender with respect to the Collateral in which
Lender is granted a security interest hereunder, and, cumulative of all other rights and remedies
of Lender hereunder, Lender shall have all of the rights and remedies of a secured party under
any applicable Uniform Commercial Code. Borrower hereby irrevocably authorizes Lender at
any time and from time to time to prepare, file of record in any Uniform Commercial Code
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jurisdiction or otherwise effectuate new financing statements or financing statement amendments
which (a) indicate the Collateral (i)as all assets of Borrower or words of similar effect,
regardless of whether any particular asset comprised in the Collateral falls within the scope of
Article 9 of any applicable Uniform Commercial Code, or (ii) by any other description which
reasonably approximates the description contained in this Mortgage, and (b) provide any other
information required by part 5 of Article 9 of any applicable Uniform Commercial Code, for the
sufficiency or filing office acceptance of any financing statement or amendment, including
(i) whether Borrower is an organization, the type of organization and any organizational
1dentification number issued to Borrower and, (ii) in the case of a financing statement filed as a
fixture filing or indicating Collateral as as-extracted collateral or timber to be cut, a sufficient
description.of real property to which the Collateral relates. Borrower agrees to furnish any such
information-io Lender promptly upon the Lender's request. Borrower specifically agrees that
Lender may cause such financing statements and financing statement amendments to be filed
without any sigrature of a representative of the Borrower appearing thereon, where such filings
are permitted by unplicable law. Borrower hereby further agrees to execute and deliver on
demand and hereby irrevicably constitutes and appoints Lender the attorney-in-fact of Borrower
to execute and deliver and, if appropriate, to file with the appropriate filing officer or office such
security agreements, financiig® statements, continuation statements or other instruments as
Lender may reasonably request cf require in order to impose, perfect or continue the perfection
of the lien or security interest created hereby. Borrower also ratifies its authorization for Lender
to have filed in any Uniform Commer:ia! Code jurisdiction any like initial financing statements
or amendments thereto if filed prior to the date hereof. Expenses of retaking, holding, preparing
for sale, selling or the like (including, without litnitation, Lender's reasonable attorneys' fees and
legal expenses), together with interest thereon at the Default Interest Rate (as defined in the
Note) from the date incurred by Lender until 4etdslly paid by Borrower, shall be paid by.
Borrower on demand and shall be secured by this Mertgage and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note. If notice is
required by law, Lender shall give Borrower at least ten (10) days' prior written notice of the
time and place of any public sale of such property or of the tirs of or after which any private
sale or any other intended disposition thereof is to be made, 240-if such notice is sent to
Borrower, as the same is provided for the mailing of notices herein, it is hereby deemed that such
notice shall be and is reasonable notice to Borrower. No such notice 1s neccssary for any such
property which is perishable, threatens to decline speedily in value or is ¢f 2 tope customarily
sold on a recognized market. Any sale made pursuant to the provisions of this'S¢etion 1.22 shall
be deemed to have been a public sale conducted in a commercially reasonable inarner if held
contemporaneously with the foreclosure sale as provided in Section 3.1(g) hereof upon giving the
same notice with respect to the sale of the Property hereunder as is required under said
Section 3.1(¢). Furthermore, to the extent permitted by law, in conjunction with, in addition to
or in substitution for the rights and remedies available to Lender pursuvant to any applicable
Uniform Commercial Code:

(a) In the event of a foreclosure sale, the Property may, at the option of
Lender, be sold as a whole; and

(b) It shall not be necessary that Lender take possession of the aforementioned -
Collateral, or any part thereof, prior to the time that any sale pursuant to the provisions of this
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Section is conducted and it shall not be necessary that said Collateral, or any part thereof, be
present at the location of such sale; and

(¢} Lender may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Lender, including the sending of
notices and the conduct of the sale, but in the name and on behalf of Lender.

Borrower will not change the principal place of business or chief executive office set forth
below, or change the state of its organization or registration, or change its name, without in each
instance the prior written consent of Lender, which consent shall not be unreasonably withheld,
delayed or conditioned. Lender's consent will, however, be conditioned upon, among other
things, thé evecution and delivery of additional financing statements, security agreements and
other instrurients which may be necessary to effectively evidence or perfect Lender's security
interest in the Collateral as a result of such changes. The name, principal place of business and
chief executive oftice of Borrower (as Debtor under any applicable Uniform Commercial Code),
as of the date hereof, ars.

2500 Bradley Place LLC
4909 W. Oakton Street
Skokie, Illinois 60077
Atiention: Amin Amdani

The name and address of Lender (as Secured Party under any applicable Uniform Commercial
Code), as of the date hereof, are:

Column Financial, Inc.

11 Madison Avenue

9th Floor

New York, New York 10070-3629
Attention: Edmund Taylor

The record owner of the Property is 2500 Bradley Place LLC.

123 Easements and Rights-of-Way. Borrower shall not grant-auv. easement or
right-of-way with respect to all or any portion of the Land or the Improvements without the prior
written consent of Lender. The purchaser at any foreclosure sale hereundér miay, at its
discretion, disaffirm any easement or right-of-way granted in violation of any of the provisions
of this Mortgage and may take immediate possession of the Property free from, and despite the
terms of, such grant of easement or right-of-way. If Lender consents to the grant of an easement
or right-of-way, Lender agrees to grant such consent without charge to Borrower other than
reasonable expenses, including, without limitation, reasonable attorneys' fees, incurred by
Lender in the review of Borrower's request and, if applicable, in the preparation of documents
relating to the subordination of this Mortgage to such easement or right-of-way.
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1.24  Compliance with Laws.

(a)  Borrower shall at all times comply with all statutes, ordinances,
regulations and other governmental or quasi-governmental requirements and private covenants
now or hereafter relating to the ownership, construction, use or operation of the Property,
including, but not limited to, those concerning employment and compensation of persons
engaged in operation and maintenance of the Property and any environmental or ecological
requirements, even if such compliance shall require structural changes to the Property; provided,
however, that, Borrower may, upon providing Lender with security satisfactory to Lender,
proceed diligently and in good faith to contest the validity or applicability of any such statute,
ordinance, regulation or requirement so long as during such contest the Property shall not be
subject to any lien, charge, fine or other liability and shall not be in danger of being forfeited,
lost or closed,“Borrower shall not use or occupy, or allow the use or occupancy of, the Property
in any manner vinich violates any lease of or any other agreement applicable to the Property or
any applicable law! i, regulation or order or which constitutes a public or private nuisance or
which makes void, voidable or cancelable, or increases the premium of, any insurance then in
force with respect therets.

(b)  Borrower 2gives that the Property shall at all times comply to the extent
applicable with the requirements-of the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988 aid all other state and local laws and ordinances related to
handicapped access and all rules, regulations, and any amendments thereto, and with orders
issued pursuant thereto including, without litnitation, the Americans with Disabilities Act
Accessibility Guidelines for Buildings and Facilitiss ("Access Laws"). Borrower agrees to give
prompt notice to Lender of the receipt by Borrowe: of any complaints related to violations of any
Access Laws and of the commencement of any proccedings or investigations which relate to
compliance with applicable Access Laws.

1.25  Additional Taxes. In the event of the enactment after this date of any law of the
state where the Property is located or of any other governmental eijtitv deducting from the value
of the Property for the purpose of taxation any lien or secunty interest théreon, or imposing upon
Lender the payment of the whole or any part of the taxes or assessracrits or charges or liens
herein required to be paid by Borrower, or changing in any way the laws r¢lating to the taxation
of mortgages or security agreements or debts secured by mortgages ot security agicements or the
interest of the mortgagee or secured party in the property covered thereby, or'tiie manner of
collection of such taxes, so as to adversely affect this Mortgage or the indebtedness secured
hereby or Lender, then, and in any such event, Borrower, upon demand by Lender, shall pay
such taxes, assessments, charges or liens, or reimburse Lender therefor; provided, however, that
if in the opinion of counsel for Lender (a) it might be unlawful to require Borrower to make such
payment, or (b) the making of such payment might result in the imposition of interest beyond the
maximum amount permitted by law, then and in either such event, Lender may elect, by notice in’
writing given to Borrower, to declare all of the indebtedness secured hereby to be and become
due and payable in full, thirty (30) days from the giving of such notice.

1.26  Borrower's Waivers. To the full extent permitted by law, Borrower agrees that
Borrower shall not at any time insist upon, plead, claim or take the benefit or advantage of any
law now or hereafter in force providing for any appraisement, valuation, stay, moratorium or
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extension, or any law now or hereafter in force providing for the reinstatement of the

indebtedness secured hereby prior to any sale of the Property to be made pursuant to any

provisions contained herein or prior to the entering of any decree, judgment or order of any court

of competent jurisdiction, or any right under any statute to redeem all or any part of the Property

s0 sold. To the full extent permitted by law, Borrower shall not have or assert any right under

any statute or rule of law pertaining to the exemption of homestead or other exemption under any

federal, state or local law now or hereafter in effect, the administration of estates of decedents or

any other matters whatsoever to defeat, reduce or affect the right of Lender under the terms of
this Mortgage to a sale of the Property, for the collection of the secured indebtedness without any

prior or different resort for collection, or the right of Lender under the terms of this Mortgage to

the paymenrt of the indebtedness secured hereby out of the proceeds of sale of the Property in

preference o every other claimant whatever. Borrower, for Borrower and Borrower's successors

and assigns, ead for any and all persons ever claiming any interest in the Property, to the full

extent permitte by law, hereby knowingly, intentionally and voluntarily with and upon the

advice of competeit connsel waives, releases, relinquishes and forever forgoes: (a) all rights of
valuation, appraisemer, stay of execution, reinstatement and notice of election or intention to

mature or declare due ilie secured indebtedness (except such notices as are specifically provided

for herein); (b) all right to a-iparshaling of the assets of Borrower, including the Property, to a

sale in the inverse order of alienaion, or to direct the order in which any of the Property shall be
sold in the event of foreclosure of'ike Yiens and security interests hereby created and agrees that

any court having jurisdiction to forecicse sich liens and security interests may order the Property

sold as an entirety; (c)all rights and periods of redemption provided under 735 ILCS

5/15-1601(b) or any other applicable law; an{ (d) all present and future statutes of limitations as

a defense to any action to enforce the provisiors of this Mortgage or to collect any of the

indebtedness secured hereby to the fullest extent petmitted by law and agrees that it shall not

solicit or aid the solicitation of the filing of any Petition (as hereinafter defined) against the

Borrower, whether acting on its own behalf or on behalf ¢f anv other party. Without limiting the

generality of the foregoing, Borrower shall not (i) provide inforiration regarding the identity of
creditors or the nature of creditors' claims to any third party urisss compelled to do so by order’
of a court of competent jurisdiction or by regulation promulgated by « governmental agency; or

(i1) pay the legal fees or expenses of any creditor of or interest holder ‘n Borrower with respect to

any matter whatsoever.

1.27  SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.

(@  BORROWER, TO THE FULL EXTENT PERMITTED RPY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, (i) SUBMITS TO PERSONAL
JURISDICTION IN THE STATE OF ILLINOIS OVER ANY SUIT, ACTION OR
PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THE NOTE,
THIS MORTGAGE OR ANY OTHER OF THE LOAN DOCUMENTS, (ii) AGREES
THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY
STATE OR FEDERAL COURT OF COMPETENT JURISDICTION PRESIDING OVER
COOK COUNTY, ILLINOIS, (iiij) SUBMITS TO THE JURISDICTION OF SUCH
COURTS, AND (iv) AGREES THAT IT WILL NOT BRING ANY ACTION, SUIT OR
PROCEEDING IN ANY OTHER FORUM (BUT NOTHING HEREIN SHALL AFFECT
THE RIGHT OF LENDER TO BRING ANY ACTION, SUIT OR PROCEEDING IN
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ANY OTHER FORUM). TO THE FULL EXTENT PERMITTED BY LAW,
BORROWER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY
SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT,
ACTION OR PROCEEDING BY REGISTERED OR CERTIFIED U.S. MAIL,
POSTAGE PREPAID, TO THE BORROWER AT THE ADDRESS FOR NOTICES
DESCRIBED IN SECTION 44 HEREOF, AND CONSENTS AND AGREES THAT
SUCH SERVICE SHALL CONSTITUTE IN EVERY RESPECT VALID AND
EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY
OR EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER MANNER
PERMITTED BY LAW),

(b) BORROWER, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE A%VICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR
PROCEEDING BASEL UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR OMISSION
OF LENDER OR BORRJWER, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MANAGERS, M&MBERS, EMPLOYEES, AGENTS OR ATTORNEYS,
OR ANY OTHER PERSONS-ATFILIATED WITH LENDER OR BORROWER, IN
EACH OF THE FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT
OR OTHERWISE.

1.28  Contractual Statute of Limitations, Borrower hereby agrees that any claim or
cause of action by Borrower against Lender, or 2av-of Lender's directors, officers, employees,
agents, accountants or attorneys, based upon, arising‘tror= or relating to the indebtedness secured
hereby, or any other matter, cause ot thing whatsoever, wnsther or not relating thereto, occurred,
done, omitted or suffered to be done by Lender or by Lender’s directors, officers, employees, -
agents, accountants or attorneys, whether sounding in contract-or. in tort or otherwise, shall be
barred unless asserted by Borrower by the commencement of an-action or proceeding in a court
of competent jurisdiction by the filing of a complaint within one (1) year after Borrower first
acquires or reasonably should have acquired knowledge of the first aci. occurrence or omission
upon which such claim or cause of action, or any part thereof, is based and fervice of a summons
and complaint on an officer of Lender or any other person authorized to accept.service of process
on behalf of Lender, within thirty (30} days thereafter. Borrower agrees that sucii one (1) year
period of time is reasonable and sufficient time for a borrower to investigate and &ct'upon any
such claim or cause of action. The one (1) year period provided herein shall not be waived,
tolled or extended except by the specific written agreement of Lender. This provision shall
survive any termination of this Mortgage or any of the other Loan Documents,

129 Management. The management of the Property shall be by either: (a) Borrower
or an entity affiliated with Borrower approved by Lender for so long as Borrower or said
affiliated entity is managing the Property in a first class manner, or (b) a professional property
management company approved by Lender {any such person or entity which manages the
Property, other than Borrower, is hercinafter referred to as the "Manager"). Any such
management by an affiliated entity or a professional property management company shall be
pursuant to a written agreement approved by Lender. Each and any manager approved by
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Lender (whether such manager is an entity affiliated with Borrower or is a professional property
management company) shall enter into a written agreement in recordable form with Lender
subordinating any liens in favor of such manager to the lien of this Mortgage. In no event shall
any Manager be removed or replaced or the terms of any management agreement modified or
amended without the prior written consent of Lender. In the event (i) of an Event of Default or
any default occurring under any management contract then in effect, which default is not cured
within any applicable grace or cure period, or (ii) of a change in control (fifty percent or more) of
the ownership of Manager or if Manager provides cause for termination, including, without
limitation, gross negligence, willful misconduct or fraud, or (iii) of the Manager becoming
insolvent or a debtor in any bankruptey or insolvency proceeding, Lender shall have the right to
terminate, or direct Borrower to terminate, such management contract at any time and, in any
such event u{ termination of the management contract, to retain, or to direct Borrower to retain, a
new management agent approved by Lender. Any such successor manager shall be a reputable
management corapany having a senior executive with at least seven (7) years' experience in the
management of incustrial/warehouse properties in the state where the Property is located, shall
be the manager of at lzast five (5) projects comparable to the Property and shall be reasonably
acceptable to Lender. Ail Rents and Profits generated by or derived from the Property shall first
be utilized solely for curreni-cxpenses directly attributable to the ownership and operation of the
Property, including, without limitation, current expenses relating to Borrower's liabilities and
obligations with respect to this Mor‘gage and the other Loan Documents, and none of the Rents
and Profits generated by or derived from the Property shall be diverted by Borrower and utilized
for any other purposes unless all such current expenses attributable to the ownership and
operation of the Property have been fully paid and satisfied. Borrower further covenants and
agrees that Borrower shall require the Manage! (ur any successor managers) to maintain at all ‘
times during the term of this Mortgage workér’s compensation insurance as required by
applicable governmental authorities or legal requiremesits;

1.30  Hazardous Materials and Environmental Concerns.

(@)  Borrower hereby represents and warrants to Lerder, after due inquiry and
investigation, that, as of the date hereof: (i) the Property is in full comnliance with, and to the
best of Borrower's knowledge, information and belief, the Property has heen in full compliance
with, all local, state or federal laws, rules and regulations pertaining to environraental regulation,
contamination, remediation or human health or safety (including the regulation’or remediation of
Hazardous Substances as defined below) (collectively, "Environmental Laws"), @ll &s amended;
(1) to the best of Borrower's knowledge, no hazardous, toxic or harmful substarces, wastes,
materials, pollutants or contaminants (including, without limitation, asbestos, polychlorinated
biphenyls, petroleum products, radon, lead-based paint, flammable explosives, radioactive
materials, infectious substances or raw materials which may include hazardous constituents) or
any other substances or materials which are included under or regulated by Environmental Laws
(collectively, "Hazardous Substances") are located on or have been handled, manufactured,
gencrated, stored, processed, transported to or from, or disposed of on or Released or discharged
from the Property (including soil and groundwater beneath the Property) except for those
substances used by Borrower in the ordinary course of its business and in compliance with all -
Environmental Laws; (iii) the Property is not subject to any private or governmental lien or
Judicial, administrative or other notice or action relating to Hazardous Substances or
noncompliance with Environmental Laws, nor is Borrower aware of any basis for such lien,
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notice or action; (iv) there are no underground storage tanks or other underground storage
receptacles (whether active or abandoned) used to store Hazardous Substances on the Property;
(v) Borrower has received no notice of, and to the best of Borrower's knowledge and belief, there
does not exist any investigation, action, proceeding or claim by any agency, authority or unit of
government or by any third party which could result in any liability, penalty, sanction or
judgment under any Environmental Laws with respect to any condition, use or operation of the
Property, nor does Borrower know of any basis for such investigation, action, proceeding or
claim; (vi) Borrower has received no notice that, and, to the best of Borrower's knowledge and
belief there has been no claim by any party that, any use, operation or condition of the Property
has caused any nuisance, trespass or any other liability or adverse condition on any other
property, nsr does Borrower know of any basis for such notice or claim; and (vii) there are no
present cnviconmental conditions or events or, to the best of Borrower's knowledge, past
environmential conditions or events on or near the Property that could be reasonably anticipated
to materially adveréely affect the value of the Property.

(b) " Porrower shall keep or cause the Property to be kept free from Hazardous
Substances (except those substances used by Borrower in the ordinary course of its business and
in compliance with all En‘irosinental Laws) and in full compliance with all Environmental
Laws, shall not install or use any underground storage tanks, shall expressly prohibit the use,
generation, handling, storage, produvciion, processing and disposal of Hazardous Substances by
all tenants (except those substances uSzd by tenants in the ordinary course of their activities and
in compliance with all Environmental Laws), invitees and trespassers, and, without limiting the
generality of the foregoing, during the term of this Mortgage, shall not install in the
Improvements or permit to be installed in (he Improvements asbestos or any substance
containing asbestos. Prior to any construction, retiovation or any other activities at the Property
which might, in Lender's determination, disturb any suspect asbestos or lead-based paint
containing material, Borrower -shall conduct an asbrsios or lead-based paint survey, as
applicable, in form and substance satisfactory to Lender of, it applicable, as specified in any
Environmental Laws. If asbestos or lead-based paint containing material is discovered as a result
of such survey, Borrower shall comply with all federal, state 1wy, local ordinances and all
regulations concerning the removal and disposal of such materals, including all worker .
protection practices and standards. If required by Lender or under ary Favironmental Law,
Borrower shall further maintain an Operations and Maintenance Program ("O&M Program") for
the management of asbestos, lead-based paint, radon or any other Hazardous Suostances at the
Property.

(¢)  Borrower shall promptly notify Lender if Borrower shall become aware of
(1) any Release or threatened Release of Hazardous Substances at, on, under, from or affecting or
threatening to affect the Property (except those substances used by Borrower or tenants in the
ordinary course of their business or activities, respectively, and in compliance with all
Environmental Laws), (ii) any lien or filing of lien, action or notice affecting or threatening to -
affect the Property or Borrower resulting from any violation or alleged violation of
Environmental Law, (iii) any investigation, inquiry or proceeding concerning Borrower or the
Property pursuant to any Environmental Law or otherwise relating to Hazardous Substances, or
(iv) any occurrence, condition or state of facts which would render any representation or
warranty in this Section incorrect in any respect if made at the time of such discovery. Further,
immediately upon receipt of the same, Borrower shall deliver to Lender copies of any and all
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orders, notices, permits, applications, reports, and other communications, documents and
instruments pertaining to the actual, alleged or potential non-compliance with any Environmental
Laws in connection with the Property or presence or existence of any Hazardous Substances at,
on, about, under, within, near or in connection with the Property (except those substances used in
the ordinary course of its business and in compliance with all Environmental Laws). Borrower
shall, promptly, at Borrower's sole cost and expense, take all actions as shall be necessary or
advisable for compliance with the terms of this Section 1.30 or for the remediation of any and all
portions of the Property or other affected property, including, without limitation, all
investigative, monitoring, removal, containment, remedial and response actions in accordance
with all applicable Environmental Laws (and in all events in a manner satisfactory to Lender)
and shall further pay or cause to be paid, at no expense to Lender, all remediation, response,
administrative_and enforcement costs of applicable governmental agencies which may be
asserted against the Property. In the event Borrower fails to do so (1) Lender may, but shall not
be obligated to,urdertake remediation at the Property or other affected property necessary to
bring the Property itie. conformance with the terms of Environmental Laws, and (2) Borrower
hereby grants to Lendex 7ind its agents and employees access to the Property and a license to do
all things Lender shall deem necessary to bring the Property into conformance with
Environmental Laws. Any 2id all costs and expenses reasonably incurred by Lender in
connection therewith, together with 1aterest thereon at the Default Interest Rate (as defined in the
Note) from the date incurred by Leader until actually paid by Borrower, shall be immediately
paid by Borrower on demand and shal’ bz secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note. BORROWER
COVENANTS AND AGREES, AT BORROWER'S SOLE COST AND EXPENSE, TO
INDEMNIFY, DEFEND (AT TRIAL AND . APPELLATE LEVELS, AND WITH
ATTORNEYS, CONSULTANTS AND EXPER”TS ACCEPTABLE TO LENDER), AND
HOLD LENDER HARMLESS FROM AND AGAINST ANY AND ALL LIENS,
DAMAGES, LOSSES, LIABILITIES, OBLIGATI?NS. SETTLEMENT PAYMENTS,
PENALTIES, ASSESSMENTS, CITATIONS, DIRECTIVES, CLAIMS, LITIGATION,
DEMANDS, DEFENSES, JUDGMENTS, SUITS, *ROCEEDINGS, COSTS,
DISBURSEMENTS AND EXPENSES OF ANY KIND -O%X OF ANY NATURE
WHATSOEVER  (INCLUDING, WITHOUT LIMITAT ICN, REASONABLE
ATTORNEYS', CONSULTANTS' AND EXPERTS' FEES ANS PISBURSEMENTS
ACTUALLY INCURRED IN INVESTIGATING, DEFENDING, SETTLING OR
PROSECUTING ANY CLAIM, LITIGATION OR PROCEEDING) WHiCH MAY AT
ANY TIME BE IMPOSED UPON, INCURRED BY OR ASSERTED OR AWARDED
AGAINST LENDER OR THE PROPERTY, AND ARISING DIRECILY OR
INDIRECTLY FROM OR OUT OF: (A) THE PRESENCE, RELEASE OR THREAT OF
RELEASE OF ANY HAZARDOUS SUBSTANCES ON, IN, UNDER, AFFECTING OR
THREATENING TO AFFECT ALL OR ANY PORTION OF THE PROPERTY OR ANY .
SURROUNDING AREAS, REGARDLESS OF WHETHER OR NOT CAUSED BY OR
WITHIN THE CONTROL OF BORROWER; (B) THE VIOLATION OF ANY
ENVIRONMENTAL LAWS RELATING TO OR AFFECTING OR THREATENING TO
AFFECT THE PROPERTY, WHETHER OR NOT CAUSED BY OR WITHIN THE
CONTROL OF BORROWER; (C) THE FAILURE BY BORROWER TO COMPLY
FULLY WITH THE TERMS AND CONDITIONS OF THIS SECTION 1.30; (D) THE
BREACH OF ANY REPRESENTATION OR WARRANTY CONTAINED IN THIS
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SECTION 1.30; OR (E) THE ENFORCEMENT OF THIS SECTION 1.30, INCLUDING,
WITHOUT LIMITATION, THE COST OF ASSESSMENT, CONTAINMENT AND/OR
REMOVAL OF ANY AND ALL HAZARDOUS SUBSTANCES ON AND/OR FROM
ALL OR ANY PORTION OF THE PROPERTY OR ANY SURROUNDING AREAS,
THE COST OF ANY ACTIONS TAKEN IN RESPONSE TO THE PRESENCE,
RELEASE OR THREAT OF RELEASE OF ANY HAZARDOUS SUBSTANCES ON, IN,
UNDER OR AFFECTING ANY PORTION OF THE PROPERTY OR ANY
SURROUNDING AREAS TO PREVENT OR MINIMIZE SUCH RELFASE OR
THREAT OF RELEASE SO THAT IT DOES NOT MIGRATE OR OTHERWISE
CAUSE OR THREATEN DANGER TO PRESENT OR FUTURE PUBLIC HEALTH,
SAFETY, 'WELFARE OR THE ENVIRONMENT, AND COSTS INCURRED TO
COMPLY WITH THE ENVIRONMENTAL LAWS IN CONNECTION WITH ALL OR
ANY PORTION OF THE PROPERTY OR ANY SURROUNDING ARFAS. THE
INDEMNITY €T FORTH IN THIS SECTION 1.30(c) SHALL ALSO INCLUDE ANY
DIMINUTION IN TEE VALUE OF THE SECURITY AFFORDED BY THE PROPERTY
OR ANY FUTURE XEDUCTION IN THE SALES PRICE OF THE PROPERTY BY
REASON OF ANY MATTER SET FORTH IN THIS SECTION 1.30(c), AND ANY AND
ALL LIENS, DAMAGES; ZOSSES, LIABILITIES, OBLIGATIONS, SETTLEMENT
PAYMENTS, PENALTIES, 4ASSESSMENTS, CITATIONS, DIRECTIVES, CLAIMS,
LITIGATION, DEMANDS, GEFENSES, JUDGMENTS, SUITS, PROCEEDINGS,
COSTS, DISBURSEMENTS OR FXPENSES OF ANY KIND OR OF ANY NATURE
WHATSOEVER ARISING OUT OF OR RELATING TO INJURY OR DEATH DUE TO
EXPOSURE FROM HAZARDOUS SUBSTANCES THAT MAY BE PRESENT OR
RELEASED AT, ON, UNDER OR FRON THE PROPERTY. LENDER'S RIGHTS
UNDER THIS SECTION SHALL SURV(VH. PAYMENT IN FULL OF THE
INDEBTEDNESS SECURED HEREBY AND SdaLL BE IN ADDITION TO ALL
OTHER RIGHTS OF LENDER UNDER THIS MCKTGAGE, THE NOTE AND THE
OTHER LOAN DOCUMENTS. '

(d)  Upon Lender's request, at any time after ib<¢ eccurrence of an Event of
Default or at such other time as Lender has reasonable grounds (o helieve that Hazardous
Substances are or have been handled, generated, stored, processed, trausported to or from, or
Released or discharged from or disposed of on or around the Property (other then in the normal
course of Borrower's or the tenants' business or activities, respectively, and iu sompliance with
all Environmental Laws) or that Borrower, any tenant or the Property may be ‘n violation of
Environmental Laws, Borrower shall provide, at Borrowers sole cost and expense, an
environmental site assessment or environmental compliance audit of the Property prepared by a_
hydrogeologist or environmental engineer or other appropriate consultant approved by Lender to
determine (i) whether there has been a Release or threatened Release of Hazardous Substances
at, on, under, or from the Property onto adjoining properties, and (ii) if the Property is in full
compliance with Environmental Laws (including as to asbestos containing material and
lead-based paint). If Borrower fails to provide such assessment or audit within thirty (30) days
after such request, Lender may order the same, and Borrower hereby grants to Lender and its
cmployees and agents access to the Property and a license to undertake such assessment or audit.
The reasonable cost of such assessment or audit, together with interest thereon at the Default
Interest Rate (as defined in the Note) from the date incurred by Lender until actually paid by
Borrower, shall be immediately paid by Borrower on demand and shall be secured by this.
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Mortgage and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Note.

(e)  Without limiting the foregoing, Lender and its authorized representatives
may, during normal business hours and at its own expense, inspect the Property and Borrower's
records related thereto for the purpose of determining compliance with Environmental Laws and
the terms and conditions of this Section 1.30.

() As used herein, the term "Release” or "Released" shall include, without
limitation, any intentional or unintentional placing, spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, disposing, discarding or
abandonizg of any Hazardous Substance.

1.31 “LiZemnification; Subrogation.

() /BORROWER SHALL INDEMNIFY, DEFEND AND HOLD
LENDER HARMLESS AGAINST: (i) ANY AND ALL CLAIMS FOR BROKERAGE,
LEASING, FINDER'S OK SIMILAR FEES WHICH MAY BE MADE RELATING TO
THE PROPERTY OR THF. SECURED INDEBTEDNESS, (ii) ANY AND ALL
LIABILITY, OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, CLAIMS, ACTIONS,
SUITS, LIENS, CHARGES, ENC(I"MRRANCES, COSTS AND EXPENSES (INCLUDING
LENDER'S REASONABLE ATTORVYS' FEES, TOGETHER WITH REASONABLE
APPELLATE COUNSEL FEES, IF ANY) 5F WHATEVER KIND OR NATURE WHICH
MAY BE ASSERTED AGAINST, IMPOSED ON OR INCURRED BY LENDER UNDER
ANY LEASE OR OCCUPANCY AGREENVENT, FOR ANY LOSS ARISING IN
CONNECTION WITH THE SECURED INDESTEDNESS, THIS MORTGAGE, THE
PROPERTY, OR ANY PART THEREOF, OR TH¢ EXERCISE BY LENDER OF ANY
RIGHTS OR REMEDIES GRANTED TO IT UNDEP- THIS MORTGAGE, (iii) ANY
LIENS (WHETHER JUDGMENTS, MECHANICS'.” MATERIALMEN'S OR
OTHERWISE), CHARGES AND ENCUMBRANCES  ZILED AGAINST THE
PROPERTY, AND (iv) ANY CLAIMS AND DEMANDS FOR Z*AMAGES OR INJURY,
INCLUDING CLAIMS FOR PROPERTY DAMAGE, PERSONAL INJURY OR
WRONGFUL DEATH, ARISING OUT OF OR IN CONNECTiON WITH ANY
ACCIDENT OR FIRE OR OTHER CASUALTY ON THE ©aN® OR THE.
IMPROVEMENTS OR ANY NUISANCE OR TRESPASS MADE GF. -SUFFERED
THEREON, INCLUDING, IN ANY CASE, REASONABLE ATTORNEYS' FLLS, COSTS
AND EXPENSES AS AFORESAID, WHETHER AT PRETRIAL, TRIAL OR
APPELLATE LEVEL FOR ANY CIVIL, CRIMINAL OR ADMINISTRATIVE
PROCEEDINGS. SHOULD LENDER INCUR ANY LIABILITY UNDER THIS
MORTGAGE OR ANY OF THE OTHER LOAN DOCUMENTS, THE AMOUNT
THEREOF, INCLUDING, WITHOUT LIMITATION, COSTS, EXPENSES AND
REASONABLE ATTORNEYS' FEES, TOGETHER WITH INTEREST THEREON AT
THE DEFAULT INTEREST RATE (AS DEFINED IN THE NOTE) FROM THE DATE
INCURRED BY LENDER UNTIL ACTUALLY PAID BY BORROWER, SHALL BE-
IMMEDIATELY DUE AND PAYABLE TO LENDER BY BORROWER ON DEMAND
AND SHALL BE SECURED HEREBY AND BY ALL OF THE OTHER LOAN
DOCUMENTS SECURING ALL OR ANY PART OF THE INDEBTEDNESS
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EVIDENCED BY THE NOTE. HOWEVER, NOTHING HEREIN SHALL BE
CONSTRUED TO OBLIGATE BORROWER TO INDEMNIFY, DEFEND AND HOLD"
HARMLESS LENDER FROM AND AGAINST ANY AND ALL LIABILITIES,
OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, CLAIMS, ACTIONS, SUITS,
COSTS OR EXPENSES ASSERTED AGAINST, IMPOSED ON OR INCURRED BY
LENDER BY REASON OF LENDER'S WILLFUL MISCONDUCT OR GROSS
NEGLIGENCE. THIS INDEMNITY SHALL SURVIVE PAYMENT IN FULL OF THE
INDEBTEDNESS SECURED HEREBY.

(b)  Lender may engage the services of attorneys if it is made a party
defendant to any litigation (or threatened action or claim) or to enforce the terms of this
Mortgage 6r0 protect its rights hereunder, and in the event of any such engagement, Borrower
shall pay Lendler's reasonable attorneys' fees (together with reasonable appellate counsel fees, if
any), consultants” fees, experts' fees and expenses reasonably incurred by Lender, whether or not
an action is actueliy .commenced against Borrower. All references to "attorneys" in this
Subsection and elsewhere in this Mortgage shall include without limitation any attorney or law
firm engaged by Lender and Iender's in-house counsel, and all references to "fees and expenses”
in this Subsection and elsewhzryin this Mortgage shall include without limitation any reasonable
fees of such attorney or law firri and any allocation charges and allocation costs of Lender's
in-house counsel.

(¢) A waiver of subrogction shall be obtained by Borrower from its insurance
carrier and, consequently, Borrower waives zny and all right to claim or recover against Lender,
its officers, employees, agents and representatives, for loss of or damage to Borrower, the
Property, Borrower's property or the property of ohers under Borrower's control from any cause
insured against or required to be insured against by the zravisions of this Mortgage.

132 Covenants with Respect to Indebtedness, Operations and Fundamental Changes of

Borrower. Borrower represents, warrants and covenants as ofth< date hereof and until such time
as the indebtedness secured hereby is paid in full, that Borrower:

(@) does not own and will not own any encumbered asset other than (i) the
Property, and (ii) incidental personal property necessary for the operation of/the Property;

(b)  is not engaged and will not engage in any business other than the
ownership, management and operation of the Property;

(¢} will not enter into any contract or agreement with any member, manager,
general partner, principal or affiliate of Borrower or any affiliate thereof, except in the ordinary
course of business and upon terms and conditions that are intrinsically fair and are no less
favorable to it than those that would be obtained in a comparable arms-length transaction with an
unrelated third party; '

(d)  has not incurred and will not incur any debt, secured or unsecured, direct
or contingent (including guaranteeing any obligation), other than (1) the secured indebtedness,
and (ii) unsecured trade and operational debt incurred in the ordinary course of business not
outstanding for more than sixty (60) days with trade creditors and in amounts as are normal and
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reasonable under the circumstances; no debt whatsoever may be secured (senior, subordinate or
pari passu) by the Property except the indebtedness secured hereby;

(¢)  has not made and will not make any loans or advances to any third party
(including any member, manager, general partner, principal or affiliate of Borrower, or any
guarantor);

(f) is and will be solvent and pay its debts from its assets as the same shall
become due;

(g)  has done or caused to be done and will do all things necessary to preserve
its existerce and corporate, limited liability company and partnership formalities (as applicable),
and will not; por will any partner, limited or general, shareholder or member thereof, amend,
modify or otherwize change its partnership certificate, partnership agreement, certificate, articles
of incorporation, oy-!aws, certificate of organization or formation, or articles of organization,
operating agreement r *égulations in a manner which adversely affects Borrower's, or any such
partner's, member's or :hareholder's cxistence as a single-purpose, single-asset "bankruptcy
remote” entity;

(h)  will condutt and operate its business as presently conducted and operated;

(1) has maintained, 2z will maintain books and records and bank accounts
separate from those of its affiliates, including itz general partners, principals and members;

i) will be, and at all times vzl hold itself out to the public as, a legal entity
separatc and distinct from any other entity (includizg any affiliate of Borrower, any constituent
party of Borrower, any guarantor or any affiliate of afty constituent party or guarantor); has
corrected, and shall correct any known misunderstanding regerding its status as a separate entity;
has conducted, and shall conduct, its business in its own name; %ias paid, and will pay, its own
liabilities out of its own funds and assets; has not, and shali o identify itself or any of its
affiliates as a division or part of the other; and has maintained ard -#ili zed, and shall maintain
and utilize a separate telephone number and separate stationery, invoicss and checks from any
other entity;

(k) will file its own tax returns;

(1) will maintain adequate capital for the normal obligations. 1easonably
foreseeable in a business of its size and character and in light of its contemplated business
operations;

(m)  will not, nor will any member, manager, sharcholder, partner, principal or
affiliate, seek the dissolution or winding up, in whole or in part, of Borrower;

(n)  will not enter into any transaction of merger or consolidation, or acquire
by purchase or otherwise all or substantially all of the business or assets of, or any stock or
beneficial ownership of, any entity;
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(0)  has not, and will not commingle the funds and other assets of Borrower
with those of any member, manager, general partner, principal or affiliate or any other person;

(p)  has maintained, and will maintain its assets in such a manner that it is not
costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or any other person;

(@  has, and any general partner or managing member of Borrower has, at all
times since their respective formation, observed all legal and customary formalities regarding
their respective formation and will continue to observe all legal and customary formalities;

(1) does not and will not hold itself out to be responsible for the debts or
obligations e any other person;

()" yupon the commencement of a voluntary or involuntary bankruptcy
proceeding by or ageinst Borrower, Borrower shall not seek a supplemental stay or otherwise
pursuant to Section 105 arany other provision of the Bankruptcy Code, or any other debtor relief
law (whether statutory, corimon law, case law, or otherwise) of any jurisdiction whatsoever,
now or hereafter in effect, which-may be or become applicable, to stay, interdict, condition,
reduce or inhibit the ability of Lender to enforce any rights of Lender against any guarantor or
indemnitor of the secured obligations-or any other party liable with respect thereto by virtue of
any indemnity, guaranty or otherwise; ar/

{t) is and shall remain organized in the State of Delaware or in another state
whose statutes permit the continued existence or Betrower upon the bankruptcy or dissolution of
the sole member, has and shall maintain in effect au sperating agreement which provides for the
continued existence of Borrower in the event of the bankruptcy or dissolution of the sole
member, and shall conduct its Business so that the assumptions of fact made with respect to
Borrower in that certain single me¢mber limited liability company-opinion letter dated on or about
the date hereof and delivered by Borrower's counsel (the "Singic Member LLC Opinion") in
connection with the execution and delivery of the Loan Documenis.<hall be true and correct, in
all material respects at all times, -

1.33  Litigation. Borrower will give prompt written notice to Lendsr of any litigation
or governmental proceedings pending or threatened (in writing) against Borrowet which might
have a Material Adverse Effect.

134 ERISA.

(a)  Borrower shall not engage in any transaction which would cause any
obligation, or action taken or to|be taken, hereunder (or the exercise by Lender of any of its
rights under the Note, this Mortgage or any of the other Loan Documents) to be a non-exempt
(under a statutory or administrativee class exemption) prohibited transaction under ERISA.

(b)  Borrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of this Mortgage, as
requested by Lender in its sole di§cretion, that (1) Borrower is not an "employee benefit plan" as
defined in Section 3(3) of ERISA| which is subject to Title I of ERISA, or a "governmental plan”
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within the meaning of Section 3(3) of ERISA; (ii) Borrower is not subject to state statutes
regulating investments and fiduciary obligations with respect to governmental plans; and (iii) one
or more of the following circumstances is true:

(1) Equity interests in Borrower are publicly offered securities within
the meaning of 29 C.F.R. Section 2510.3-101(b)(2) as amended from time to time or any
Successor provision;

(2)  Less than twenty-five percent (25%) of each outstanding class of
equity interests in Borrower are held by "benefit plan investors” within the meaning of
29 C.F.R. Section 2510.3-101(f)(2) as amended from time to time or any successor
provision; or

(3)  Borrower qualifies as an "operating company” or a "real estate
operating oaipany” within the meaning of 29 C.F.R. Section 2510.3-101(c) as amended
from time to tim< or any successor provision or (€) or an investment company registered
under the Investrcit Company Act of 1940.

(c) BORROWER SHALL INDEMNIFY LENDER AND DEFEND AND
HOLD LENDER HARMLESS FROM AND AGAINST ALL CIVIL PENALTIES,
EXCISE TAXES, OR OTHER L0%S, COST, DAMAGE AND EXPENSE (INCLUDING,
WITHOUT  LIMITATION, RL4SONABLE ATTORNEYS' FEES AND
DISBURSEMENTS AND COSTS INCUPRRED IN THE INVESTIGATION, DEFENSE
AND SETTLEMENT OF CLAIMS AND LOSSES INCURRED IN CORRECTING ANY
PROHIBITED TRANSACTION OR IN THE 54LE OF A PROHIBITED LOAN, AND IN
OBTAINING ANY INDIVIDUAL PROHIGEFiED TRANSACTION EXEMPTION
UNDER ERISA THAT MAY BE REQUIRED, IN LENDER'S SOLE DISCRETION)
THAT LENDER MAY INCUR, DIRECTLY OR INDIRECTLY, AS A RESULT OF A
DEFAULT UNDER THIS SECTION 1.34. THIS INDEMNITY SHALL SURVIVE ANY
TERMINATION, SATISFACTION OR FORECLOSURE O THIS MORTGAGE.

1.35 Defeasance.

(@)  Notwithstanding anything to the contrary contained in~the Note, this
Mortgage or the other Loan Documents, at any time after the second (2nd) anniversary of the
date that is the "startup day," within the meaning of Section 860G(a)(9) of the Inierra! Revenue
Code of 1986, as amended from time to time or any successor statute (the "Code"); of a "real
cstate mortgage investment conduit" ("REMIC") within the meaning of Section 860D of the
Code, that holds the Note and this Mortgage and provided (unless Lender shall otherwise
consent, in its sole discretion) no Event of Default has occurred and is continuing and no
circumstance exists, which with the giving of notice, or passage of time, or both, would
constitute an Event of Default, Borrower shall have the ri ght to obtain the release of the Property
from the lien of this Mortgage and the other Loan Documents upon the satisfaction of each of the
following conditions precedent (such transaction being referred to herein as a "Defeasance"):

(1) not less than thirty (30) days' prior written notice to Lender and
Column Financial, Inc. ("Column") at 3414 Peachtree Road, N.E., Suite 400, Atlanta,
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Georgia 30326-1113, Attention: Robert A. Barnes, Esq. (to the extent Column is not then
the holder of the Note evidencing the indebtedness secured hereby), specifying the date
(the "Release Date") on which the Defeasance Collateral (hereinafter defined) is to be
delivered;

(2)  the remittance to Lender on the related Release Date of all amounts

then due and payable under the Note, this Mortgage and the other Loan Documents;

(3)  the delivery on or prior to the Release Date to Lender of:

(A) US. Government Securities (hereinafter defined) that
provide for payments prior, but as close as possible, to all successive monthly
Payment Dates occurring after the Release Date including the payment made on
tie Maturity Date, with each such payment being equal to or greater than the
amoun; of the corresponding installment of principal, interest and, if applicable,
the fee of the Servicer required to be paid hereunder and/or under the Note (the
"Defeasarze Collateral"), each of which shall be duly endorsed by the holder
thereof as direc.ed by Lender or accompanied by a written instrument of transfer
in form and ‘substence wholly satisfactory to Lender (including, without
limitation, such instriments as may be required by the depository institution
holding such securiticsi5-effectuate book-entry transfers and pledges through the -
book-entry facilities of such-institution) in order to create a first priority security
interest therein in favor or Lender in conformity with all applicable state and
federal laws governing granting of such security interests;

(B)  a pledge and sccurity agreement, in form and substance
satisfactory to Lender, creating a first priority security interest in favor of Lender
in the Defeasance Collateral (the "Defeasance Security Agreement");

(C}  a certificate of the Borrowe' executed by an authorized
representative of Borrower certifying that the requirements set forth in this-
Section 1.35(a) have been satisfied;

(D)  an opinion of counsel delivered at the cost.and direction of
Borrower but for the benefit of Lender in form and substancé satisfactory to
Lender to the effect that (i) Lender has a perfected first priority sectrity-interest in
the Defeasance Collateral, (ii) the Defeasance Security Agreemeni- and other
defeasance documents are enforceable against Borrower in accordance with their
respective terms, (iii) the Borrower is duly organized, validly existing and in good
standing under the laws of the state of its formation, and (iv) the Borrower has the
power and authority to execute the defeasance documents and perform its-
obligations thereunder;

(E)  an opinion of counsel for Lender, prepared and delivered
by counsel for the Servicer at Borrower's reasonable expense, stating that any
trust formed as a REMIC in connection with any Secondary Market Transaction
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(as defined in Section 4.32 hereof) will not fail to maintain its status as a REMIC
as a result of such Defeasance:;

(F)  a certificate from a firm of independent certified public
accountants acceptable to Lender certifying that the Defeasance Collateral is
sufficient to satisfy the requirements of Section 1.35(a)(3)}(A) hereinabove;

(G)  aproposed release of the Property from this Mortgage, the
Assignment and any UCC Financing Statements relating thereto (for execution by
Lender) in a form appropriate for cancellation of such documents in the
Jurisdiction in which the Property is located;

(H)  if required by Lender, evidence in writing from the
2pplicable Rating Agency to the effect that the defeasance of the Loan and
suustitation of collateral will not result in a downgrading, withdrawal or
quahtication of the respective ratings in effect immediately prior to such
Defeasancs for any securities issued in connection with the Secondary Market
Transaction which are then outstanding; and

D such other certificates, documents or instruments as Lender
may reasonably request;

(4)  the payment'by Rarrower to Lender of all reasonable out-of-pocket
costs and expenses (including, withcut limitation, attorneys' and accountant's fees and
disbursements, and Rating Agency fees'and expenses, if any) incurred or anticipated to
be incurred by Lender in connection with“the satisfaction of the conditions and
requirements described in this Section 1.35.

()  Upon compliance with the requiremer.ts of this Section 1.35, the Property -
shall be released from the lien of this Mortgage, the Assignient and any UCC Financing
Statements related thereto, the obligations hereunder and under the ctner Loan Documents with
respect to the Property from and after the Release Date shall no longe: be applicable and, subject
to the terms of the applicable defeasance documents, the Defeasance Coilatzral shall be the sole
source of collateral securing the Note and all other obligations under the L~an Documents.
Lender shall apply the Defeasance Collateral and the payments received tlierefrom to the
payment of all scheduled principal and interest payments (the "Scheduled Defeasance
Payments") due on all successive Payment Dates after the Release Date including the payment
due on the Maturity Date. Borrower, pursuant to the Defeasance Security Agreement or other
appropriate document, shall direct that the payments received from the Defeasance Collateral
shall be made directly to Lender and applied to satisfy the obligations of Borrower under the
Note and the Defeasance Security Agreement,

(c) In connection with the release of the Property in accordance with this
Section, Borrower shall assign the Loan to another entity (the "Successor Borrower™ in
connection with the Defeasance and the following provisions shall apply:

(1) Column, whether or not it is then the holder of the Note evidencing
the indebtedness secured hereby, shall have the right (but not the obligation) to establish
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or designate such a Successor Borrower. Such right shall be retained by Column
notwithstanding the sale or transfer of this Mortgage unless such obligation is specifically
assigned by Column to the transferce. If Column elects not to designate the Successor
Borrower, Column shall so notify Borrower within ten (10) days of receipt of the notice
required in Subparagraph (a)(1) above, in which event Borrower shall be required to
establish or designate a Successor Borrower acceptable to Lender. Borrower shall pay
any fees charged by Successor Borrower as consideration for assuming the obligations
under the Note and the Defeasance Security Agreement; provided that such fees shall not
exceed $5,000.00 for any Successor Borrower designated by Column. Borrower shall
additionally pay all costs and expenses incurred by Lender or Successor Borrower,
including their respective attorneys' fees and expenses, incurred in connection with the
Deteasance.  Successor Borrower shall satisfy the single purpose entity requirements set
forth'in Section 1.32 hereof; provided, however, that Successor Borrower may, subject to
Lender's ‘approval and, if applicable, Rating Agency approval, act as the successor
borrower ur.acrmore than one Loan in the same REMIC pool.

2y~ _Borrower shall transfer and assign to Successor Borrower (and
Successor Borrower shali assume) all rights, duties and obligations under the Note and
the Defeasance Security Agreement arising from and after the Release Date pursuant to
an assignment and assumption-agreement satisfactory to Lender in its sole discretion. As
a condition to such assignmeri and assumption, Successor Borrower shall deliver to
Lender one or more opinions of euunsel in form and substance and delivered by counsel
satisfactory to Lender in its sole discretion stating among other things, (i) that such
assumption agreement and related dociments are enforceable against Successor
Borrower in accordance with their respective terms, (ii) Successor Borrower is duly
organized, validly existing and in good standizg under the laws of the state of its
formation, (iii) Successor Borrower has the rower and authority to execute the
assumption documents and perform its obligations ‘thereunder, and (iv) if required by
Lender or the Rating Agencies, a non-consolidation opirien, Borrower shall pay all costs
and expenses incurred by Lender or its agents in connecticit with such assignment and
assumption (including, without limitation, the review of the Troposed transferee and the
preparation of the assumption agreement and related docuraentation). Upon such
assumption, Borrower shall be relieved of its obligations hereunder, under the other Loan
Documents and under the Defeasance Security Agreement from and-afier the Release
Date, other than those obligations which are specifically intended 5 survive the
termination, satisfaction or assignment of this Mortgage or the exercise of Lender's rights
and remedies hereunder.

(d)  As used herein, the term "U.S. Government Securities” shall mean any of
(i) direct, non-callable obligations of the United States of America, (i1) other non-callable
obligations which are "government securities” within the meaning of Section 1.860G-2(a)(8) of
the U.S. Department of Treasury Regulations, as amended, or (iii) other non-callable obligations
which are "government securities” within the meaning of Section 2(a)(16) of the Investment
Company Act of 1940, as amended and which are deemed acceptable pursuant to then current
Rating Agency guidelines.
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1.36  Brokers and Financial Advisors.

(a) Capital Real Estate Finance Corp. ("Broker") has acted as a finder or
broker in the proposed transaction, and may be paid a brokerage fee by Lender or Borrower upon
funding of the Loan pursuant to an agreement with Lender or Borrower. Borrower
acknowledges that Lender may pay fees to Broker that are in addition to any fees that are paid by
Borrower or Lender at closing. The fees may include a direct, one-time payment, incentive
payments based on volume and size of financings involving Lender and Broker, profit-sharing
payments, and/or an ongoing interest strip in the Loan. In addition, the Broker may act as a
primary servicer or sub-servicer for the Loan and receive fees relating to that activity, or a
buyout of such primary servicing or sub-servicing as determined by Lender. Borrower agrees
that Lenderis not responsible for any recommendation or advice given to Borrower by Broker,
that Lender ‘and Borrower are dealing at arm's length with each other in a commercial lending
transaction, and ‘nat no fiduciary or other special relationship exists or shall exist between them.

(b) “PBorrower hereby represents that it has dealt with no financial advisors,
brokers, underwriters, piacement agents, agents or finders in connection with the transactions
contemplated by this Mortzage-other than Broker. BORROWER HEREBY AGREES TO
INDEMNIFY, DEFEND AND-SOLD LENDER HARMLESS FROM AND AGAINST
ANY AND ALL CLAIMS, LIAPILITIES, COSTS AND EXPENSES OF ANY KIND
(INCLUDING LENDER'S REASGNABLE ATTORNEYS' FEES AND EXPENSES) IN
ANY WAY RELATING TO OR ARIS‘NG FROM A CLAIM THAT ANY PERSON OR
ENTITY ACTED ON BEHALF OF BGRROWER OR LENDER IN CONNECTION
WITH THE TRANSACTIONS CONTEMFLATED HEREIN, OTHER THAN FEES OR
CONSIDERATION WHICH LENDER HAS AGREED IN WRITING TO PAY BROKER.
THE PROVISIONS OF THIS SECTION 1.36 SHALL SURVIVE ANY RELEASE OR
TERMINATION OF THIS MORTGAGE WEETHER OCCASIONED BY A
REPAYMENT OF THE INDEBTEDNESS SECURED H&REBY OR OTHERWISE.

1.37  Business Loan. Borrower certifies and agrees ‘that-the proceeds of the loans
secured by this Mortgage will be held for the purposes specified1n Section 4 of the Illinois
Interest Act (815 ILCS 205/1 et seq.), and that the principal obligation secured hereby constitutes
a "business loan" within the definition and purview of said Section.

1.38  Not Residentia] or Agricultural Real Estate. Borrower hereby ackpowledges that
the Land does not constitute agricultural real estate or residential real estate, as sucihterms are
defined in the Act.

ARTICLE II
EVENTS OF DEFAULT

2.1 Events of Default. The occurrence of one or more of the following events shall be
an "Event of Default" hereunder:

(a)  Borrower fails to (i) make any payment under the Note when due, or
(ii) timely make any regularly scheduled monthly deposit into a Reserve when due.
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(b}  Borrower fails to punctually perform any other covenant, agreement,
obligation, term or condition hereof which requires payment of any money to Lender (except
those specified in Section 2.1(a)} above) and such failure continues for ten (10) days after
Lender's written notice to Borrower of such amount due (it being expressly agreed and
understood that no notice or grace period whatsoever shall be applicable with respect to those
items described in Section 2.1(a) hereinabove).

(c)  Borrower fails to provide insurance as required by Section 1.4 hereof or
fails to perform any covenant, agreement, obligation, term or condition set forth in Section 1.16
or Section 1.30 hereof.

(d)  Borrower fails to perform any other covenant, agreement, obligation, term
or condition-set-forth herein, other than those otherwise described in this Section 2.1, and, to the
extent such failurc is susceptible of being cured, the continuance of such failure for thirty (30)
days after written notice thereof from Lender to Borrower (or, if lesser, for the maximum period
permitted by law); piovided, however, that if such failure is susceptible of cure but such cure
cannot be accomplished with reasonable diligence within said period of time, and if Borrower
commences to cure such {ailyrc promptly after receipt of notice thereof from Lender, and
thereafter prosecutes the curing o1 zuch failure with reasonable diligence, such period of time
shall be extended for such peried of time as may be necessary to cure such failure with
reasonable diligence, but not to excecd an additional sixty (60) days; provided, however, that the
foregoing proviso shall not apply if a lessc=time period for cure is required by law.

(e) Any representation or warranty made herein, in or in connection with any
application or commitment relating to the Loaii,or in any of the other Loan Documents to
Lender by Borrower, by any principal, managing member or general partner in Borrower or by
any indemnitor or guarantor under any indemnity or guzranty executed in connection with the
Loan is determined by Lender to have been false or mislezditig in any material respect at the
time made.

() There shall be a sale, conveyance, dispositior; alienation, hypothecation,
leasing, assignment, pledge, mortgage, granting of a security interestia or other transfer or
further encumbrancing of the Property, Borrower or its owners, or any pottion thereof or any
interest therein, in violation of Section 1.13 hereof.

(g) A default occurs under any of the other Loan Documents which has not
been cured within any applicable grace or cure period therein provided.

(h)  Borrower, any principal, general partner or managing member (as
applicable) in Borrower or any indemnitor or guarantor under any indemnity or guaranty
executed in connection with the Loan becomes insolvent, or shall make a transfer in fraud of
creditors, or shall make an assignment for the benefit of creditors, shall file a petition in
bankruptey, shall voluntarily be adjudicated insolvent or bankrupt or shall admit in writing the
inability to pay debts as they mature, shall petition or apply to any tribunal for or shall consent to
or shall not contest the appointment of a receiver, trustee, custodian or similar officer for
Borrower, for any such principal, general partner or managing member of Borrower or for any
such indemnitor or guarantor or for a substantial part of the assets of Borrower, of any such
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principal, general partner or managing member of Borrower or of any such indemnitor or
guarantor, or shall commence any case, proceeding or other action under any bankruptcy,
reorganization, arrangement, readjustment or debt, dissolution or liquidation law or statute of any
jurisdiction, whether now or hereafer in effect.

(i) A petition ("Petition") is filed or any case, proceeding or other action is
commenced against Borrower, against any principal, general partner or managing member of
Borrower or against any indemnitor or guarantor under any indemnity or guaranty executed in
connection with the Loan seeking to have an order for relief entered against it as debtor or
secking reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or
its debts or other relief under any law relating to bankruptey, insolvency, arrangement,
reorganizatic, receivership or other debtor relief under any law or statute of any jurisdiction,
whether now ¢t hereafter in effect, or a court of competent jurisdiction enters an order for relief
against Borrowe:, against any principal, general partner or managing member of Borrower or
against any indemAitor or guarantor under any indemnity or guaranty executed in connection
with the Loan, as debter, or an order, judgment or decree is entered appointing, with or without
the consent of Borrowdr, of any such principal, general partner or managing member of
Borrower or of any such inde:nuitor or guarantor, a receiver, trustee, custodian or similar officer
tor Borrower, for any such principa!, general partner or managing member of Borrower or for-
any such indemnitor or guaranier.-or for any substantial part of any of the properties of
Borrower, of any such principal, general partner or managing member of Borrower or of any
such indemnitor or guarantor, and if any-such event shall occur, such Petition, case, proceeding,
action, order, judgment or decree shall no! be dismissed within sixty (60) days after being
commenced.

) Borrower solicits or aids the” silicitation of the filing of any Petition
against Borrower including, without limitation: (i) provitling information regarding the identity
of creditors or the nature of creditors' claims to any third varty unless compelled to do so by
order of a court of competent jurisdiction or by regulatioti wremulgated by a governmental
agency, or (i) paying the legal fees or expenses of any creditor ¢ viinterest holder in Borrower
with respect to any matter whatsoever.

(k)  The Property or any part thereof shall be taken 041 eiecution or other
process of law in any action against Borrower.

1 Borrower abandons all or a portion of the Property.

(m)  The holder of any lien or security interest on the Property (without
implying the consent of Lender to the existence or creation of any such lien or security interest),
whether superior or subordinate to this Mortgage or any of the other Loan Documents, declares a
default and such default is not cured within any applicable grace or cure period set forth in the
applicable document or such holder institutes foreclosure or other proceedings for the
enforcement of its remedies thereunder.

(n)  The Property, or any part thereof, is subjected to actual or threatened
waste or to removal, demolition or material alteration so that the value of the Property is
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materially diminished thereby and Lender determines (in its subjective determination) that it is
not adequately protected from any loss, damage or risk associated therewith.

(0)  Any dissolution, termination, partial or complete liquidation, merger or
consolidation of Borrower, any of its principal(s), general partner(s) or managing member(s).

(p)  If any of the facts forming the basis of the assumptions set forth in the
Single Member LLC Opinion shall no longer be true and correct in all material respects.

ARTICLE 111
REMEDIES

3.1 Remedies Available. If there shall occur an Event of Default, then this Mortgage
is subject to forcelosure as provided by law and Lender may, at its option and by or through a
trustee, nominee, assignee or otherwise, to the fullest extent permitted by law, exercise any or all
of the following rigiits, remedies and recourses, either successively or concurrently:

(a) Accelzation.  Accelerate the Maturity Date and declare any or all of the
indebtedness secured hereby. {0 be immediately due and payable without any presentment,
demand, protest, notice or acticn of any kind whatever (each of which is hereby expressly
waived by Borrower), whereupon the same shall become immediately due and payable. Upon
any such acceleration, payment of such.ucCelerated amount shall constitute a prepayment of the
principal balance of the Note and any appliceble prepayment fee provided for in the Note shall
then be immediately due and payable. Notwithstanding the foregoing, however, Borrower shall
be entitled to five (5) days' grace period, but nor-notice, prior to acceleration of the Note as
specifically provided for in Section 1.4 of the Note; 1*being acknowledged that failure to timely
make any such payment under the Note will amount t¢ sn Event of Default as set forth in Section
2.1 above.

(b)  Entry on the Property. Without in any waycuring or watving any Event
of Default of Borrower, cither in person or by agent or by cou (-2onointed receiver, with or
without bringing any action or proceeding, or by a receiver appointed vy a court and without
regard to the adequacy of its security, enter upon and take possession of ine Fraperty, or any part
thereof, in its own name, without force or with such force as is permittea by law and without
notice or process or with such notice or process as is required by law, unless‘such notice and
process are waivable, in which case Borrower hereby waives such notice and process.and do any
and all acts and perform any and all work which may be desirable or necessary in Lender's
judgment to complete any unfinished construction on the Land, to preserve and/or enhance the
value, marketability or rentability of the Property, to increase the income therefrom, to manage
and operate the Property or to protect the security hereof, and all sums expended by Lender
therefor, together with interest thereon at the Default Interest Rate (as defined in the Note), shall
be immediately duc and payable to Lender by Borrower on demand and shall be secured hereby

and by all of the other Loan Documents securing all or any part of the indebtedness evidenced by
the Note.

(¢} Collect Rents and Profits. With or without taking possession of the.
Property, sue for or otherwise collect the Rents and Profits, including those past due and unpaid,

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 53
3011-2030/2500 W, Bradley

A o e b e . it 38t ¢




0626555144 Page: 54 of 77

UNOFFICIAL COPY

and apply the same, less costs and expenses of operation and collection, including reasonable
attorneys' fees, upon any indebtedness secured hereby, all in such order as Lender in its
discretion may determine.

(d)  Appointment of Receiver. Upon, or at any time prior or after instituting
any judicial foreclosure or instituting any other foreclosure of the liens and security interests
provided for herein or any other legal proceedings hereunder, make application, ex parte, to a
court of competent jurisdiction for appointment of a receiver for all or any part of the Property,
as a matter of strict right and without notice to Borrower and without regard to the adequacy of
the Property for the repayment of the indebtedness secured hereby or the solvency of Borrower
or any person or persons liable for the payment of the indebtedness secured hereby, and
Borrower dGecs hereby irrevocably consent to such appointment, waives any and all notices of
and defenses 15 such appointment and agrees not to oppose any application therefor by Lender,
but nothing herein is to be construed to deprive Lender of any other right, remedy or privilege
Lender may now Fave under the law to have a receiver appointed, provided, however, that the
appointment of such receiver, trustee or other appointee by virtue of any court order, statute or
regulation shall not impair or in any manner prejudice the rights of Lender to receive payment of
the Rents and Profits pursuant t2 other terms and provisions of this Mortgage or the Assignment.
Any such receiver shall have all-of the usual powers and duties of receivers in similar cases,
including, without limitation, the-fizll power to hold, develop, rent, lease, manage, maintain,
operate and otherwise use or permit i€ use of the Property upon such terms and conditions as
said receiver may deem to be prudent ard reasonable under the circumstances as more fully set
forth in Section 3.3 below. Such receivership shall, at the option of Lender, continue until full
payment of all of the indebtedness secured herely or until title to the Property shall have passed -
by foreclosure sale under this Mortgage or deed in {iew of foreclosure.

(e) Foreclosure. Immediately commercs an action to foreclose this Mortgage
or to specifically enforce its provisions or any of the indeb‘edress secured hereby, pursuant to
the statutes in such case made and provided, and sell the Propérty or cause the Property to be
sold in accordance with the requirements and procedures provided by said statutes in a single
parcel or in several parcels at the option of Lender. In the event ‘toreclosure proceedings are
instituted or filed by Lender, all expenses incident to such proceedings, including, but not limited
to, reasonable attorneys' fees and costs, shall be paid by Borrower and secured by this Mortgage
and by all of the other Loan Documents securing all or any part of the indebted:iess evidenced by
the Note. The secured indebtedness and all other obligations secured by ‘tlius Mortgage,
including, without limitation, interest at the Default Interest Rate (as defined in th¢ Mote), any
prepayment charge, fee or premium required to be paid under the Note in order to prepay
principal (fo the extent permitted by applicable law), reasonable attorneys' fees and any other
amounts due and unpaid to Lender under the Loan Documents, may be bid by Lender in the
event of a foreclosure sale hereunder. Lender may, by following the procedures and satisfying
the requirements prescribed by law, foreclose on only a portion of the Property and, in such
event, said foreclosure shall not affect the lien of the Mortgage on the remaining portion of the
Property not foreclosed.

H Judicial Remedies. Proceed by suit or suits, at law or in equity, instituted
by Lender, to foreclose the liens and security interests of this Mortgage as against all or any part
of the Property, and to have all or any part of the Property sold under the judgment or decree of a
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court of competent jurisdiction. In the event of a judicial sale pursuant to a foreclosure decree, it
is understood and agreed that Lender or its assigns may become the purchaser of the Property.
This remedy shall be cumulative of any other non-judicial remedies available to the Lender with
respect to the Loan Documents. Proceeding with the request or receiving a judgment for legal
relief shall not be or be deemed to be an election of remedies or bar any available non-judicial
remedy of the Lender.

(g)  Other. Exercise any other right or remedy available hereunder, under any
of the other Loan Documents or at law or in equity.

3.2 . Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale ander this Mortgage shall be applied, to the extent funds are so available, to the
following items-in such order as Lender in its discretion may determine:

("~ To payment of the reasonable costs, expenses and fees of taking
possession of the Prapsity, and of holding, operating, maintaining, using, leasing, repairing,
improving, marketing axd selling the same and of otherwise enforcing Lender's right and
remedies hereunder and under b2 other Loan Documents, including, but not limited to, receivers'
fees, court costs, reasonabie 2ttorneys’, reasonable accountants, reasonable appraisers',
reasonable auctioneers’, reasonaale managers' and other reasonable professionals' fees, title
charges and transfer taxes. ‘

(b}  To payment of all sums-<zpended by Lender under the terms of any of the
Loan Documents and not yet repaid, togetherwith interest on such sums at the Default Interest
Rate (as defined in the Note),

(¢)  To payment of the secured indebiedness and all other obligations secured
by this Mortgage, including, without limitation, interest a1 the Default Interest Rate (as defined in
the Note) and, to the extent permitted by applicable law, any nrepayment fee, charge or premium
required to be paid under the Note in order to prepay principal, i1 2ny order that Lender chooses
in its sole discretion. '

(d)  The remainder, if any, of such funds shall be disbursed-to Borrower or to
the person or persons legally entitled thereto.

3.3 Right and Authority of Receiver or Lender in the Event of Defiuli:. Power of
Attorney. Upon the occurrence of an Event of Default, and entry upon the Property pursuant to
Section 3.1(b) hereof or appointment of a receiver pursuant to Section 3.1(d) hereof, and under
such terms and conditions as may be prudent and reasonable under the circumstances in Lender's
or the receiver's sole discretion, all at Borrower's expense, Lender or said receiver, or such other
persons or entities as they shall hire, direct or engage, as the case may be, may do or permit one
or more of the following, successively or concurrently: (a) enter upon and take possession and
control of any and all of the Property; (b) take and maintain possession of all documents, books,
records, papers and accounts relating to the Property; (c) exclude Borrower and its agents,
servants and employees wholly from the Property; (d) manage and operate the Property;
(¢) preserve and maintain the Property; (f) make repairs and alterations to the Property;
(g) complete any construction or repair of the Improvements, with such changes, additions or
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modifications of the plans and specifications or intended disposition and use of the
Improvements as Lender may in its sole discretion deem appropriate or desirable to place the
Property in such condition as will, in Lender's sole discretion, make it or any part thereof readily
marketable or rentable; (h) conduct a marketing or leasing program with respect to the Property,
or employ a marketing or leasing agent or agents to do so, directed to the leasing or sale of the
Property under such terms and conditions as Lender may in its sole discretion deem appropriate
or desirable; (i) employ such contractors, subcontractors, materialmen, architects, engineers,
consultants, managers, brokers, marketing agents, or other employees, agents, independent
contractors or professionals, as Lender may in its sole discretion deem appropriate or desirable to
implement and effectuate the rights and powers herein granted; (j) execute and deliver, in the
name of Leader as attorney-in-fact and agent of Borrower or in its own name as Lender, such
documentis “and instruments as are necessary or appropriate to consummate authorized
transactions; (k)enter into such leases, whether of real or personal property, or tenancy
agreements, under’ such terms and conditions as Lender may in its sole discretion deem
appropriate or desiiaiie; (1) collect and receive the Rents and Profits from the Property; (m) eject
tenants or repossess perscnal property, as provided by law, for breaches of the conditions of their
leases or other agreemeiits; (n) sue for unpaid Rents and Profits, payments, income or proceeds
in the name of Borrower or Lénder; (0) maintain actions in forcible entry and detainer, ejectment
for possession and actions in distiess for rent; (p) compromise or give acquittance for Rents and
Profits, payments, income or procceds) that may become due; (q) delegate or assign any and all
rights and powers given to Lender by this Mortgage; and (r) do any acts which Lender in its sole
discretion deems appropriate or desirablé to protect the security hereof and use such measures,
legal or equitable, as Lender may in its ole discretion deem appropriate or desirable to
implement and effectuate the provisions of this Viortgage. This Mortgage shall constitute a
direction to and full authority to any lessee, or ¢ther third party who has heretofore dealt or
contracted or may hereafter deal or contract with Borrower or Lender, at the request of Lender,
to pay all amounts owing under any lease, contract, coricession, license or other agreement to
Lender without proof of the Event of Default relied upon.. Auy such lessee or third party is-
hereby irrevocably authorized to rely upon and comply with {sad shall be fully protected by
Borrower in so doing) any request, notice or demand by Lender for.ih# payment to Lender of any
Rents and Profits or other sums which may be or thereafter become due under its lease, contract,
concession, license or other agreement, or for the performance of any undertakings under any
such lease, contract, concession, license or other agreement, and shall have po right or duty to
inquire whether any Event of Default has actually occurred or is then existing.” Borrower hereby
constitutes and appoints Lender, its assignees, successors, transferees and ngminees, as
Borrower's true and lawful attorney-in-fact and agent, with full power of substitution in the
Property, in Borrower's name, place and stead, to do or permit any one or more of the foregoing
described rights, remedies, powers and authorities, successively or concurrently, and said power
of attorney shall be deemed a power coupled with an interest and irrevocable so long as any
indebtedness secured hereby is outstanding. Any money advanced by Lender in connection with
any action taken under this Section 3.3, together with interest thereon at the Default Interest Rate
(as defined in the Note) from the date of making such advancement by Lender until actually paid
by Borrower, shall be a demand obligation owing by Borrower to Lender and shall be secured by
this Mortgage and by every other instrument securing the secured indebtedness.

3.4 Occupancy After Foreclosure. In the event there is a foreclosure or comparable
sale or sales hereunder and at the time of such sale or sales, Borrower or Borrower's
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representatives, successors or assigns, or any other persons claiming any interest in the Property
by, through or under Borrower (except tenants of space in the Improvements subject to leases
entered into prior to the date hereof), are occupying or using the Property, or any part thereof,
then, to the extent not prohibited by applicable law, each and all shall, at the option of Lender or
the purchaser at such sale, as the case may be, immediately become the tenant of the purchaser at
such sale, which tenancy shall be a tenancy from day-to-day, terminable at the will of cither
landlord or tenant, at a reasonable rental per day based upon the value of the Property occupied
or used, such rental to be due daily to the purchaser. Further, to the extent permitted by
applicable law, in the event the tenant fails to surrender possession of the Property upon the
termination of such tenancy, the purchaser shall be entitled to institute and maintain an action for
unlawful detainer of the Property in the appropriate court of the county in which the Land is
located.

3.5 MNotice to Account Debtors. Lender may, at any time after an Event of Default,
notify the account fehtors and obligors of any accounts, chattel paper, negotiable instruments or
other evidences of indebtzdness to Borrower included in the Property to pay Lender or its agent
directly. Borrower shali“at any time or from time to time upon the request of Lender provide to -
Lender a current list of all suelt xccount debtors and obligors and their addresses.

3.6 Cumulative Remediss- All remedies contained in this Mortgage are cumulative
and Lender shall also have all other reriedies provided at law and in equity or in any other Loan
Documents. Such remedies may be pursied separately, successively or concurrently at the sole
subjective direction of Lender and may be exercised in any order and as often as occasion
therefor shall arise. No act of Lender shall e construed as an election to proceed under any
particular provisions of this Mortgage to the exclusion of any other provision of this Mortgage or
as an election of remedies to the exclusion of any other rzmedy which may then or thereafter be
available to Lender. No delay or failure by Lender to exsrcise any right or remedy under this-
Mortgage shall be construed to be a waiver of that right or femedy or of any Event of Default.
Lender may exercise any one or more of its rights and remedies at its option without regard to
the adequacy of its security.

3.7 Payment of Expenses. Borrower shall pay on demand a'l of Lender's expenses
reasonably incurred in any efforts to enforce any terms of this Mortgage. whether or not any
lawsuit is filed and whether or not foreclosure is commenced but not completo; including, but
not limited to, reasonable legal fees and disbursements, foreclosure costs and title charges,
together with interest thereon from and after the date incurred by Lender until actually paid by
Borrower at the Default Interest Rate (as defined in the Note), and the same shall be secured by
this Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness evidenced by the Note.

3.8 Mortgagee Receives Benefit of Act. Lender shall have the benefit of all of the
provisions of the [linois Mortgage Foreclosure Act, 735 ILCS 5/15-1101 et seq. (the "Act"),
including all amendments thereto which may become effective from time to time after the date
hereof. In the event any provision of the Act which is specifically referred to herein may be
repealed, Lender shall have the benefit of such provision as most recently existing prior to such
repeal, as though the same were incorporated herein by express reference.
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3.9 No Obligation. Nothing contained herein shall obligate Lender to enforce any of
its rights or remedies hereunder or to remedy any circumstances leading to the occurrence of any
default hereunder.,

ARTICLE 1V
MISCELLANEOUS TERMS AND CONDITIONS

4.1  Time of Essence. Time is of the essence with respect to all provisions of this
Mortgage.

42  Release of Mortgage. If and when Borrower has paid all of the secured
indebtednzss as the same becomes due and payable, or there is a Defeasance regarding the lien of
this Mortgage in accordance with, and in satisfaction of, the provisions of Section 1.35 of this
Mortgage, thea, ‘a2 in such event only, all rights under this Mortgage shall terminate, except for
those provisions hiersof which by their terms survive, and the Property shall become wholly clear
of the liens, security inrerests, conveyances and assignments evidenced hereby, which shall be
released by Lender in suc form at Bomrower's cost. Borrower shall be responsible for the
recordation of such release and nayment of any recordation costs associated therewith.

4.3 Certain Rights of l.ender. Without affecting Borrower's liability for the payment
of any of the indebtedness secured herehy, Lender may from time to time and without nofice to
Borrower: (a) release any person liable {or the payment of the indebtedness secured hereby:
(b) extend or modify the terms of paymient-of the indebtedness secured hereby; (c) accept
additional real or personal property of any Yind. as security or alter, substitute or release any
property securing the indebtedness secured nhsizby; (d)recover any part of the Property;
(e) consent in writing to the making of any subdivision map or plat thereof: (f) join in granting
any easement therein; or (g) join in any extension agresment of this Mortgage or any agreement
subordinating the lien hereof.

44  Notices. Any notice, report, demand, request o1 eher instrument authorized or
required to be given or furnished hereunder, under any of the othér Loan Documents or as
required by law ("Notices") shall be in writing and shall be given as follows: (a)by hand
delivery; (b) by deposit in the United States mail as first class certified wail, return receipt
requested, postage paid; (c) by expedited, prepaid, nationwide courier service, ¢her commercial
or United States Postal Service, with proof of actual or attempted delivery; or £0) by telecopy
transmission with a confirmation copy to be delivered by duplicate notice in accordarce with any
of clauses (a)-(c) above, in each case, addressed to the party intended to receive the same at the
following address(es):

Lender: Column Financial, Inc.
11 Madison Avenue
9th Floor
New York, New York 10010-3629
Attention: Edmund Taylor
Telecopier:  (212) 325-8106
Re: 2500 W. Bradley,
Chicago, HUlinois
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with copies to: Column Financial, Inc.
Legal & Compliance Department
One Madison Avenue
New York, New York 10010
Attention: Casey McCutcheon, Esq.
Telecopier:  (917) 326-8433
Re: 2500 W. Bradley,
Chicago, Illinots

and Servicer: KeyCorp Real Estate Capital Markets, Inc.
911 Main Street
Suite 1500
Kansas City, Missouri 64105
Attention: Diane Haislip
Telecopier:  (216) 357-6543
or any successor servicer of the Loan.
Re: 2500 W. Bradley,
Chicago, Illinois

Borrower: 2500 Bradley Place LLC
259 W. Oakton Street
Skokie, Illinois 60077
Attentior: ,  Amin Amdani
Telecopier;—, (847) 982-6706

with a copy to: Law Offices ot iNaaced A. Amdani, P.C.
4909 Oakton Street
Skokie, Illinois 60077
Attention: Naheed A: Amdani, Esq.
Telecopier:  (847) 677-8775

Any party may change the address to which any such Notice is io be delivered to any
other address within the United States of America, by furnishing ten (10) Cays written notice of
such change to the other parties in accordance with the provisions of this Section 44, All
notices, demands and requests shall be effective upon personal delivery, or one (1 business day
after being deposited with the private courier service, or two (2) business days after being
deposited in the United States mail as required above. The inability to deliver Notices because
of a changed address of which no Notice was given, or rejection or refusal to accept any Notice
offered for delivery shall be deemed to be receipt of the Notice as of the date of such inability to
deliver or rejection or refusal to accept delivery. Notice for either party may be given by its
respective counsel. Additionally, Notice from Lender may also be given by the Servicer.

45 Successors and Assigns. The terms, provisions, indemnities, covenants and
conditions hereof shall be binding upon Borrower and the successors and assigns of Borrower,
including all successors in interest in and to all or any part of the Property, and shall inure to the
benefit of Lender and its successors and assigns and shall constitute covenants running with the
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land. If Borrower consists of more than one person or entity, each will be jointly and severally
liable to perform the obligations of Borrower.

4.6  Severability. A determination that any provision of this Mortgage is
unenforceable or invalid shall not affect the enforceability or validity of any other provision,

477  Gender. Within this Mortgage, words of any gender shall be held and construed
to include any other gender, and words in the singular shall be held and construed to include the
plural, and vice versa, unless the context otherwise requires.

4.8  Waiver; Discontinuance of Proceedings. Lender may waive any single Event of
Detfault orany circumstance, which with the giving of notice, or passage of time, or both, would
constitute an-:vent of Default, without waiving any other prior or subsequent Event of Default or
circumstance. “Leader may further remedy any Event of Default or such circumstance without
waiving the Evein Of Default or circumstance so remedied. Neither the failure or delay by
Lender in exercising-apy right, power or remedy with respect to an Event of Default or with
respect to any circumstarice, which with the giving of notice, or passage of time, or both, would
constitute an Event of Defau't -shall be construed as a waiver of such Event of Default or
circumstance or as a waiver oI the-right to exercise any such right, power or remedy at a later
date. No single or partial exercise ny Lender of any right, power or remedy hereunder shall
¢xhaust the same or shall preclude any-other or further exercise thereof, and every such right,
power or remedy hereunder may be-erercised at any time and from time to time. No
modification or waiver of any provision hareof nor consent to any departure by Borrower
therefrom shall in any event be effective unless the same shall be in writing and signed by
Lender, and then such waiver or consent shall be ztfective only in the specific instance and for
the specific purpose given. No notice to nor demazid on Borrower in any case shall of itself
entitle Borrower to any other or further notice or deinznd in similar or other circumstances.
Acceptance by Lender of any payment in an amount less thar: tiie amount then due on any of the
secured indebtedness shall be deemed an acceptance on acceunt only and shall not in any way
affect the existence of an Event of Default hereunder.

4.9  Section Headings. The headings of the sections and paragraphs of this Mortgage
are for convenience of reference only, are not to be considered a part hereof and shall not limit or
otherwise affect any of the terms hereof,

410 GOVERNING LAW. THIS MORTGAGE WILL BE GOVERNED BY
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
ILLINOIS, PROVIDED THAT TO THE EXTENT THAT ANY OF SUCH LAWS MAY
NOW OR HEREAFTER BE PREEMPTED BY FEDERAL LAW, SUCH FEDERAL
LAW SHALL SO GOVERN AND BE CONTROLLING.

411  Counting of Days. The term "days" when used herein shall mean calendar days.
If any time period ends on a Saturday, Sunday or holiday officially recognized by the state
within which the Land is located, the period shall be deemed to end on the next succeeding
business day;, provided, however, that in the case of payments due by Borrower to Lender on a
Saturday, Sunday or holiday (e.g., monthly deposits into Reserves, payments on the Note, etc.)
such payments shall be deemed due on the immediately preceding business day. The term
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"business day" or "Business Day" when used herein shall mean a weekday, Monday through
Friday, except a legal holiday or a day on which banking institutions in New York, New York
are authorized by law to be closed.

4.12 Application of the Proceeds of the Note. To the extent that proceeds of the Note
are used to pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds have been advanced by Lender at Borrower's
request and Lender shall be subrogated to any and all rights, security interests and liens owned
by any owner or holder of such outstanding liens, security interests, charges or encumbrances,
irrespective of whether said liens, security interests, charges or encumbrances are released.

442 Unsecured Portion of Indebtedness. If any part of the secured indebtedness
cannot be lewfally secured by this Mortgage or if any part of the Property cannot be lawfully
subject to the lieiand security interest hereof to the full extent of such indebtedness, then all
payments made shailibe applied on said indebtedness first in discharge of that portion thereof
which is unsecured by this Mortgage.

4.14  Cross Default. '/An Event of Default under this Mortgage shall also constitute an
Event of Default under each of the-cther Loan Documents.

4.15  Interest After Sale. ‘In the event the Property or any part thereof shall be sold
upon foreclosure as provided hereunder; 0 the extent permitted by law, the sum for which the
same shall have been sold shall, for purposes {redemption (if applicable pursuant to the laws of
the state in which the Property is located), bear interest at the Default Interest Rate (as defined in
the Note).

4.16  Construction of this Document. This do¢viment may be construed as a mortgage,
security deed, deed of trust, chattel mortgage, conveyance;-assignment, security agreement,
pledge, financing statement, hypothecation or contract, or any one or more of the foregoing, in
order to fully effectuate the liens and security interests created hereby and the purposes and
agreements herein set forth.

4.17  No Merger. It is the desire and intention of the parties hereta-that this Mortgage
and the lien hereof shall not merge in fee simple title to the Property.

4.18  Rights With Respect to Junior Encumbrances. Any person or entit porporting to
have or to take a junior mortgage or other lien upon the Property or any interest thersin shall be
subject to the rights of Lender to amend, modify, increase, vary, alter or supplement this
Mortgage, the Note or any of the other Loan Documents, to extend the Maturity Date, to increase
the amount of the indebtedness secured hereby, to waive or forebear the exercise of any of its
rights and remedies hereunder or under any of the other Loan Documents and to release any
collateral or security for the indebtedness secured hereby, in each and every case without
obtaining the consent of the holder of such junior lien and without the lien or security interest of
this Mortgage losing its priority over the rights of any such junior lien.

4.19 Lender May File Proofs of Claim. In the case of any receivership, insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings affecting
Borrower or the principals, members or general partners in Borrower, or their respective
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creditors or property, Lender, to the extent permitted by law, shall be entitled to file such proofs
of claim and other documents as may be necessary or advisable in order to have the claims of
Lender allowed in such proceedings for the entire secured indebtedness at the date of the
institution of such proceedings and for any additional amount which may become due and
payable by Borrower hereunder after such date.

4.20  After-Acquired Property. All property acquired by Borrower after the date of this
Mortgage which by the terms of this Mortgage shall be subject to the lien and the security
interest created hereby, shall immediately upon the acquisition thereof by Borrower and without
further mortgage, deed, conveyance or assignment become subject to the lien and security
interest created by this Mortgage.

4.21 No Representation. By accepting delivery of any item required to be observed,
performed or tuifiiied or to be given to Lender pursuant to the Loan Documents, including, but
not limited to, any cfficer's certificate, balance sheet, statement of profit and loss or other
financial statement, surey, appraisal or insurance policy, Lender shall not be deemed to have
warranted, consented to, ot affirmed the sufficiency, legality, effectiveness or legal effect of the
same, or of any term, provisidn-or condition thereof, and such acceptance of delivery thereof
shall not be or constitute any warriity, consent or affirmation with respect thereto by Lender.

422 Counterparts. This Morigage may be executed in any number of counterparts,
each of which shall be effective only upea-delivery and thereafter shall be deemed an original,
and all of which shall be taken to be one and the same instrument, for the same effect as if all
parties hereto had signed the same signature page:

4.23  Personal Liability. Notwithstanding anything to the contrary contained in this
Mortgage, the liability of Borrower and its general partaecs for the indebtedness secured hereby
and for the performance of the other agreements, covenants art-obligations contained herein and
in the Loan Documents shall be limited as set forth in Jection 1.5 of the Note; provided,
however, that nothing herein shall be deemed to be a waiver of afv-right which Lender may have
under Sections 506(a), 506(b), 1111(b) or any other provisions of the Bankruptey Code to file a
claim for the full amount of the indebtedness secured hereby or to requira that all collateral shall
continue to secure all indebtedness owing to Lender in accordance with the Note, this Mortgage
and the other Loan Documents.

4.24  Recording and Filing. Borrower will cause the Loan Docutncriz and all
amendments and supplements thereto and substitutions therefor to be recorded, filed, re-recorded
and re-filed in such manner and in such places as Lender shall reasonably request, and will pay
on demand all such recording, filing, re-recording and re-filing taxes, fees and other charges.
Borrower shall reimburse Lender, or its servicing agent, for the costs incurred in obtaining a tax
service company to vetify the status of payment of taxes and assessments on the Property.

4.25 Entire Agreement and Modifications. This Mortgage and the other Loan
Documents contain the entire agreements between the parties and supersede any prior
agreements (oral or written), and may not be amended, revised, waived, discharged, released or
terminated orally but only by a written instrument or instruments executed by the party against
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which enforcement of the amendment, revision, waiver, discharge, release or termination is
asserted.

426 Maximum Interest. The provisions of this Mortgage and of all agreements
between Borrower and Lender, whether now existing or hereafter arising and whether written or
oral, are hereby expressly limited so that in no contingency or event whatsoever, whether by
reason of demand or acceleration of the maturity of the Note or otherwise, shall the amount paid,
or agreed to be paid ("Interest") to Lender for the use, forbearance, retention or detention of the
money loaned under the Note exceed the maximum amount permissible under applicable law. [f,
from any circumstance whatsoever, performance or fulfillment of any provision hereof or of any
agreement hetween Borrower and Lender shall, at the time performance or fulfillment of such
provision’sihcd be due, exceed the limit for Interest prescribed by law or otherwise transcend the
limit of validity prescribed by applicable law, then ipso facto the obligation to be performed or
fultilled shall be reduced to such limit, and if, from any circumstance whatsoever, Lender shall
ever receive anyth'ng of value deemed Interest by applicable law in excess of the maximum
lawtul amount, an amount equal to any excessive Interest shall be applied to the reduction of the
principal balance owing under the Note in the inverse order of its maturity (whether or not then
due) or at the option of Lende: k¢ paid over to Borrower, and not to the payment of Interest. All
Interest (including any amounts o1 payments judicially or otherwise under law deemed to be
Interest) contracted for, charged, takei, reserved, paid or agreed to be paid to Lender shall, to the
extent permitted by applicable law, be amertized, prorated, allocated and spread throughout the
full term of the Note, including any exteiions and renewals thereof until payment in full of the
principal balance of the Note so that the Intcrest thereon for such full term will not at any time
exceed the maximum amount permitted by @prlicable law. This Section will control all
agreements between Borrower and Lender.

427  Application of Default Interest Rate NGt a-Waiver. Application of the Default
Interest Rate (as defined in the Note) shall not be deemed to coi'stitute a waiver of any Event of
Default or any rights or remedies of Lender under this Mortgage,-any other Loan Document or
applicable legal requirements, or a consent to any extensior of-time for the payment or
performance of any obligation with respect to which the Default Inteesi Rate (as defined in the |
Note) may be invoked.

4.28 Interest Payable by Lender. Lender shall cause funds in the Ti17 Reserve, the
Lease Termination Payment Reserve and the Replacement Reserve (the "Funds"} 1% be deposited
into interest bearing accounts of the type customarily maintained by Lender or its servicing agent
for the investment of similar reserves, which accounts may not yield the highest interest rate then
available. The Funds shall be held in an account in Lender's name (or such other account name
as Lender may elect) at a financial institution or other depository selected by Lender (or its
servicer) in its sole discretion (collectively, the "Depository Institution"). Borrower shall earn no
more than an amount of interest on the Funds equal to an amount determined by applying to the
average monthly balance of such Funds the quoted interest rate for the Depository Institution's
money market savings account, as such rate is determined from time to time (such allocated
amount being referred to as "Borrower's Interest”). Lender, the servicer or the Depository
Instrtution shall be entitled to report under Borrower's Federal tax identification number, the
Borrower's Interest on the Funds. If the Depository Institution does not have an established
money market savings account (or if an interest rate for such account cannot otherwise be
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determined in connection with the deposit of such Funds), a comparable interest rate quoted by
the Depository Institution and acceptable to Lender (or its servicer) in its reasonable discretion
shall be used. The amount of Borrower's Interest allocated to Funds shall be added to the
balance in the TILC Reserve, the Lease Termination Payment Reserve and the Replacement
Reserve and shall be disbursed for payment of the items for which other Funds in the TILC
Reserve, the Lease Termination Payment Reserve and the Replacement Reserve are to be
disbursed.

4.29  Further Stipulations. The additional covenants, agreements and provisions set
forth in Exhibit B attached hereto, if any, shall be a part of this Mortgage and shall, in the event
of any conflict between such further stipulations and any of the other provisions of this
Mortgage, be deemed to control,

430 Reiationship of the Parties. The relationship between Borrower and Lender is that
of a borrower ana 4 lznder only and neither of those parties is, nor shall it hold itself out to be,
the agent, employee, joizit venturer or partner of the other party.

4.31  Fixture Filing. This Mortgage shall be effective from the date of its recording as a
financing statement filed as & fixture filing with respect to all goods constituting part of the
Property which are or are to become fixtures. The mailing address of Borrower and the address
of Lender from which information cenceming the security interests may be obtained are set forth
in Section 1.22 above.

432 Cooperation with Rating Agencies and Investors. Borrower covenants and agrees
that in the event Lender decides to include th¢“Loan as an asset of a Secondary Market
Transaction, Borrower shall (a) at Lender's request; tneet with representatives of the Rating
Agencies and/or investors to discuss the business and cperations of the Property, and (b) permit
Lender or its representatives to provide related informatici-to the Rating Agencies and/or
investors, and (c) cooperate with the reasonable requests of tie Rdting Agencies and/or investors
in connection with all of the foregoing, including making <uch. amendments to the Loan
Documents as Rating Agencies or investors may reasonably request. For purposes hereof, a
"Secondary Market Transaction" shall be (a) any sale or assignment of this Mortgage, the Note
and the other Loan Documents to one or more investors as a whole loan; (b)/a participation of the
Loan to one or more investors; (¢} any deposit of this Mortgage, the Note ans the other Loan
Documents with a trust or other entity which may sell certificates or othef inctruments to
investors evidencing an ownership interest in the assets of such trust or other entity; or (d) any
other sale, assignment or transfer of the Loan or any interest therein to one or more investors. At
any time during which the Loan is an asset of a securitization or is otherwise an asset of any
rated transaction, "Rating Agency" shall mean the rating agency or rating agencies that from time
to time rate the securities, certificates or other instruments issued in connection with such
securitization or other transaction.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, Borrower, intending to be legally bound hereby, has duly
executed this Mortgage to be effective as of the date set forth in the first paragraph hereot.

BORROWER:

2500 BRADLEY PLACE LLC,
an Illinois limited liability company

By: @MLN ”ﬁ g Q\(h_{))i,.\/ O‘\L-e\,rf\\».‘:m

Name: Amin A. Amdani

Title: Member
Sy i~

Name: Rauf Gajiani .
Title: Member

By:

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Signature Page
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STATE OF ILLINOIS $
§
COUNTY OF COOK §

SHnemeel

This instrument was ACKNOWLEDGED before me on Juty 1| | 2006 by AMIN A.
AMDANI, as Member of 2500 BRADLEY PLACE LLC, an Hlinois limited liability company,
on behalf of said limited liability company.

2
[SEAL] ﬂm“ﬁ / 'CZ‘*W

Noltary Pub]ic[/State of Minois

Swerey Fo lemov
- fo / 21 , ?cc Printed Name of Notary Public

My Commission Expires:

———————

Socorro F. Lenon
Notery Public. Siate of 1ilinois
My Commussion: Exp. 10/21/2007 §
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STATE OF CALIFORNIA

COUNTY OF ORANGE

On July .gg;"_f“_ , 2006, before me, F"‘w‘dé&ﬁ , Notary Public, personally
appeared RAUF GAJIANIL, -
personallyknows—te-me (or proved to me on the basis of satisfactory evidence) to be the
person(s) whose name(s) is/g/e subscribed to the within instrument and acknowledged to me that
he/s€ ey executed the same in his/hér/théir authorized capacity(ies), and that by his/hér/tHeir
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, exesuisd the instrument.

Witness my hand and official seal.

Fet I 7

Signatu\re/of Notary Public

EXHIBIT LIST

Exhibit A - Legal Description
Exhibit B - Additional Stipulations
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EXHIBIT A

Legal Description

PARCEL I:

ALL THAT PART OF BLOCKS 8, 9, 12, 13 AND THE WEST 1/2 OF BLOCK 11
TAKEN AS ONE TRACT, IN KINZIE'S SUBDIVISION OF THE NORTH EAST 1/4
SECTION 24, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT OF INTERSECTION OF THE SOUTH LINE OF WEST
GRACE STREET WITH THE EAST LINE OF THE WEST 1/2 OF THE SAID BLOCK
11 (SAID'PCINT OF BEGINNING BEING 33.00 FEET SOUTH OF THE NORTH
LINE OF SAlS BLOCK 11); THENCE SOUTH 00 DEGREES 49 MINUTES 47
SECONDS EAST ALONG THE EAST LINE OF THE WEST 1/2 OF SAID BLOCK 11
A DISTANCE OF 420.10 FEET TO THE SOUTH LINE OF SAID BLOCK I1;
THENCE SOUTH £0“DEGREES 58 MINUTES 32 SECONDS WEST ALONG THE
SOUTH LINE OF SAID'BLZCK 11, A DISTANCE OF 304.80 FEET TO THE EAST
LINE OF NORTH CAMPBELL AVENUE (AS RECORDED UNDER DOCUMENT
16863269 ON MARCH 29, 1957.IN PLAT BOOK 488, PAGE 50, COOK COUNTY,
ILLINOIS); THENCE NORTH GO DEGREES 49 MINUTES 36 SECONDS WEST
ALONG THE EAST LINE OF THE ATORESAID NORTH CAMPBELL AVENUE A
DISTANCE OF 365.14 FEET TO THE NOKTH LINE OF WEST BRADLEY PLACE
(AS RECORDED UNDER SAID DOCUMENT 16863269); THENCE NORTH 90
DEGREES 00 MINUTES 00 SECONDS WESTALONG THE NORTH LINE OF SAID
WEST BRADLEY PLACE A DISTANCE OF 971.45" FEET TO A LINE PARALLEL
WITH AND 199.72 FEET EAST FROM, AS MEASURED ALONG SAID NORTH
LINE OF WEST BRADLEY PLACE, THE PROLONGATION OF THE SAID WEST
LINE OF NORTH TALMAN AVENUE; THENCE NZRTH 00 DEGREES 00
MINUTES AND 00 SECONDS WEST ALONG SAIL- PARALLEL LINE, A
DISTANCE OF 59448 FEET TO A LINE 365.00 FEET 5UUTH FROM AND
PARALLEL WITH THE NORTH LINE OF SAID BLOCKS 8'~ND 9; THENCE
NORTH 89 DEGREES 55 MINUTES 36 SECONDS WEST ALONG SAID
PARALLEL LINE, A DISTANCE OF 938.04 FEET TO THE EAST LINZ OF SAID
BLOCK 9; THENCE SOUTH 00 DEGREES 49 MINUTES 36 SECONL5)EAST
ALONG THE EAST LINE OF BLOCK 9, A DISTANCE OF 330.93 FEET TO A LINE
33.00 FEET SOUTH FROM AND PARALLEL WITH THE NORTH LINE OF SAID
BLOCK 11; THENCE NORTH 89 DEGREES 57 MINUTES 04 SECONDS EAST
ALONG SAID PARALLEL LINE AND THE SOUTH LINE OF WEST GRACE
STREET, A DISTANCE OF 329.77 FEET TO THE POINT OF BEGINNING, ALL IN
COOK COUNTY, ILLINOIS

EXCEPTING THEREFROM THE FOLLOWING DESCRIBED PARCEL OF LAND:

ALL OF THAT PART OF THE WEST 1/2 OF BLOCK 11 LYING EAST OF A LINE
25 FEET EAST OF AND PARALLEL WITH THE WEST LINE OF SAID BLOCK 11
AND SOUTH OF A LINE 33 FEET SOUTH OF PARALLEL WITH THE NORTH
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LINE OF SAID BLOCK 11, IN KINZIE'S SUBDIVISION OF THE NORTH EAST 1/4
SECTION 24, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN.

PARCEL 2;

THAT PART OF BLOCK 13 IN KINZIE'S SUBDIVISION OF THE NORTH EAST 1/4
OF SECTION 24, TOWNSHIP 40 NORTH, RANGE 13 EAST OF THE THIRD
PRINCIPAL MERIDIAN, BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING ON THE EAST LINE OF NORTH TALMAN AVENUE (AS SAID
STREET~ WAS DEDICATED BY PLAT RECORDED MARCH 29, 1957 AS
DOCUMENT 16863269) AT THE INTERSECTION OF SAID LINE WITH A LINE
WHICH I5155.00 FEET NORTH FROM AND PARALLEL WITH THE SOUTH LINE
OF SAID BLOCK 13 AND RUNNING THENCE NORTH ALONG SAID EAST LINE
OF NORTH TAL#AN AVENUE, A DISTANCE OF 110.54 FEET TO A POINT OF A
CURVE; THENCE/MORTHEASTWARDLY ALONG THE ARC OF A CIRCLE
CONVEX TO THE"NORTHWEST AND HAVING A RADIUS OF 50.00 FEET, A
DISTANCE OF 78.54 FEET"1O A POINT OF TANGENCY WITH THE SOUTH LINE
OF WEST BRADLEY PLACE (DEDICATED BY AFORESAID PLAT RECORDED
MARCH 29,1957 AS DOCUMENT 16863269); THENCE EAST ALONG SAID
SOUTH LINE OF WEST BRADLEY PLACE, A DISTANCE OF 175.00 FEET, TO AN
INTERSECTION WITH A LINE WHICH IS 225.00 FEET EAST FROM AND
PARALLEL WITH THE EAST LINE AND SAID EAST LINE EXTENDED NORTH
OF N. TALMAN AVENUE; THENCE SCUTH ALONG SAID LAST DESCRIBED
PARALLEL LINE, A DISTANCE OF 160.44 FZET TO AN INTERSECTION WITH
SAID LINE WHICH IS 155.00 FEET NORTH ¥R AND PARALLEL WITH THE
SOUTH LINE OF BLOCK 13, AND THENCE WZ3T ALONG SAID PARALLEL
LINE, A DISTANCE OF 225.00 FEET WEST TO THE POINT OF BEGINNING, IN
COOK COUNTY, ILLINOQIS.

COMMONLY KNOWN AS: 2500 AND 2600 WEST BRADLEY PLACE; AND
3721 NORTH TALMAN
CHICAGO, ILLINOIS 60618

P.IN. NUMBERS: 13-24-207-021-0000 (PARCEL 1)
13-24-210-008-0000 (PARCEL 2)
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EXHIBIT B

Additional Stipulations

Lease Termination Payment Reserve.

(a)

(b)

(c)

For purposes of this Mortgage, the capitalized terms defined in this Section shall have the
meanings ascribed to them as follows:

(i) "Lease Termination Expenditures” shall mean the costs and expenses incurred by
Borrower for payment of leasing commissions, lease buy-outs and expenditures related to
tenant finish, repairs, replacements and improvements (or allowances to the tenant for
any such items) to Lease Termination Space in connection with releasing such Lease
Termination Space.

(i) "Lease Termination Payment" shall mean any amounts paid in consideration of an early
lezse termination including, without limitation, payments made under leases containing
gar'v-iease termination options in favor of tenants thereunder, in connection with the
exercise of such tenant's lease termination rights.

(1ii) "Lease Terrupavion Payment Reserve” shall have the meaning set forth in
subparagraph (&) below.

(iv) "Lease Termination Ep-ce” shall mean any space at the Improvements subject to a lease
as to which a Lease Terinination Payment is received.

As additional security for the indebtedness secured hereby, Botrower shall establish, immediately
upon receipt of a Lease Termination Piyment, a reserve (the "Lease Termination Pavment
Reserve") with Lender for payment of Leasc Termination Expenditures. Notwithstanding any
provision of this Mortgage or the other Loan Dociments to the contrary, Borrower shall, within
one (1) business day of receipt thereof, delivet-all Leas» Termination Payments (or cause the
Manager to deliver all such Lease Termination Payments) *o Lender for deposit into the Lease
Termination Payment Reserve.

(1) Borrower shall pay all Lease Termination Expendituie; without regard to the amount
then available in the Lease Termination Payment Reserve, ' So long as no Event of
Default has occurred and is continuing and no circumstance exisis, vhich with the giving
of notice, or passage of time, or both, would constitute an Even:.of [>efault, and, subject
to the provisions of this Mortgage, Lender shall, to the extent funds aré svailable for such
purpose in the Lease Termination Payment Reserve, make disbursements t¢ Borrower for
payment of the Lease Termination Expenditures. Lender shall disbursz =mounts for
Lease Termination Expenditures within 10 days of Borrower's satisfaction of the
following conditions and the provision of suitable documentation relative thereto: (ia
new lease has been fully executed and approved by Lender pursuant to the terms hereof
with respect to all or any portion of the Lease Termination Space; (i) Borrower furnishes
Lender with a written disbursement request for the payment or reimbursement of such
Lease Termination Expenditures; (iii) Borrower shall have theretofore furnished Lender
with satisfactory evidence of the progress and/or completion of tenant improvement
work, the cost of tenant improvement work, satisfactory evidence that any and all
completed tenant improvement work complies with law, lien waivers {provided,
however, Lender shall not unreasonably withhold its consent to Borrower's provision of a
conditional lien waiver subject only to the payment of the amount specified in such
disbursement request so long as such conditional lien waiver is accompanied by a final
unconditional lien waiver corresponding to any conditional lien waiver previously
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@)

3)

delivered) for lienable work, copies of bills, invoices and other reasonable documentation
as may be required by Lender to substantiate the use of such funds and establish that the
Lease Termination Expenditures which are the subject of such disbursement request
represent completed or partially completed capital work and improvements performed at
all or any pertion of the applicable Lease Termination Space; and (iv) there are sufficient
funds available in the Lease Termination Payment Reserve. Lender may require, as a
further condition fo any disbursement from the Lease Termination Payment Reserve
reasonable evidence that the tenant finish complies with the terms and provisions of
subparagraph (d) of this section. Lender shall further be entitled to require access to the
Property by Lender and/or an architect and/or engincer specified by Lender for the
purpose of inspecting the work done, at Borrower's expense, for which disbursement is
requested hereunder. Borrower shall only be entitled to disbursements for payment of
Lease Termination Expenditures from the Lease Termination Payment occurring with
respect to the corresponding Lease Termination Space. Furthermore, Borrower shall not
be entitled to a disbursement of the final twenty percent (20%) of any Lease Termination
Payment unless and until Borrower has satisfied the requirements described in
paragraph (2) immediately foilowing.

Notwithstanding anything contained herein to the contrary, Lender shall disburse to
Reliower any portion of any Lease Termination Payment remaining on deposit in the
Lease fermination Payment Reserve promptly after Borrower's provision of (i} if not
earlier provided, a fully executed copy of the new lease with respect to the related Lease
Termination 3pac: which such lease must have been entered into in accordance with the
terms of this Mozcgi ge, including Section 1.12 hereof, (ii) an original estoppel certificate
in a form acceptaplC t¢ Lender executed by the tenant under such lease stating that the
leased premises have Loca completed, fully accepted and occupied by such tenant and
that such tenant is open fo- ousiness therein and that there are no defaults under such
lease (nor does there exist anv event or condition, which with the passage of time or the
giving of nofice, or both, conid zesult in such a default), (iii) to the extent required by
Lender, an original subordination, <0n-disturbance and attornment agreement in form
acceptable to Lender executed by such/eiiant in favor of Lender, (iv) evidence that such
tenant's actual payment of ordinary month'v.rental has commenced, and (v) all applicable
permanent certificates of occupancy and otbor governmental permits, if any may be
required, issued by applicable governmenta. authorities with respect to such tenant
improvement work, which certificates and permits allow the tenant to open for business
as contemplated under such lease.

Lender shall not be required to make advances from th¢ liease Termination Payment

Reserve more frequently than once in any thirty (30) day period” In making any payment

from the Lease Termination Payment Reserve, Lender shall be cititiad to rely on such -
request from Borrower without any inquiry into the accuracy, validity o: contestability of

any such amount. Lender may (but without any obligation to do s0), at Botrower's

expense, make or cause to be made during the term of this Mortgage an insnection of the

Property to verify the scope, nature and quality of the work for which payment is being

requested from the Lease Termination Payment Reserve.

(d) Borrower shall construct and complete all tenant improvements or similar construction work
within the time periods and as required by, and in accordance with, the applicable lease. Borrower
or such tenant shall pay for and obtain or cause to be paid for and obtained all permits, licenses
and approvals required by all applicable laws with regard to such tenant improvements, whether
necessary for commencement, completion, use or otherwise. Borrower shall perform or cause to
be performed all work in connection with such tenant improvements in a good and workmanlike
manner in compliance with all applicable laws (including, without limitation, any and all
applicable life safety laws, environmental laws and laws for the handicapped and/or disabled) and,
with respect to those leases requiring Lender approval, with the plans and specifications approved
by Lender for such work, all of which performance by Borrower shall be without regard to the
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sufficiency of funds in the Lease Termination Payment Reserve. Borrower covenants and agrees
that any such tenant improvement or similar work shall be constructed, installed or completed, as
applicable, free and clear of any and all liens (including mechanics, materialmens or other liens),
claims and encumbrances whatscever.

In addition to disbursements from the Lease Termination Payment Reserve pursuant to
subparagraph (¢) hereinabove, to the extent Lender should determine that revenue from the
Property is inadequate to fund the then current month's payments required pursuant to the Loan
Documents or operating expenses, Lender shall be entitied, at Lender's discretion, to disburse
funds in the Lease Termination Payment Reserve to Borrower for payment of such amounts (or, in
the case of payments to Lender, Lender may, at its election, undertake a direct credit against the
Lease Termination Payment Reserve for such amounts then due). Lender's determination to
undertake a disbursement pursuant to this subparagraph shall be made in Lender's reasonable
discretion taking into account such factors as Lender may elect (including, without limitation,
rther available resources which might contribute to the payment of such amounts then due and
acesuacy of the then current balance of the Lease Termination Payment Reserve in light of
aninirated Lease Termination Expenditures in the future).

Notwithstinc'ing anything seemingly to the contrary in this Section, Borrower shall not be entitled
to terminatc Or agree to terminate any lease in consideration for a Lease Termination Payment or
otherwise withcut firei obtaining Lender's prior written consent.

Environmental Reserve. Priot to tae execution of this Mortgage, Lender has caused the Property to be .

inspected and such inspection ha¢ revealed that the Property is in need of certain maintenance, repairs
and/or remedial or corrective work refat've to environmental concerns (the "Environmental Work"} all as
more particularly described in that certa;n Phase I Environmental Assessment dated April 27, 2006 and
prepared by LandAmerica Assessment Corperation, relative to the Property (collectively, "Environmental
Report”) copies of which have been provided to, and receipt of which is hereby acknowledged by,
Borrower.

(a)

(b)

Establishment of Environmental Reserve. {ritemporancously with the execution hereof,
Borrower has established with Lender a Reserve in'th¢ amount of $11,250.00 (the "Environmental
Reserve”) by depositing such amount with Lender. T4 the extent Lender should ever determine
that the remaining costs for the Environmental Work siculd exceed the remaining balance in the
Environmental Reserve, Lender shall be entitled to reduire. an additional deposit into the
Environmental Reserve equal to one hundred fifty percent (130%) of Lender's estimate of such
additional costs. No interest or other earnings on the funds confzined in the Environmental
Reserve shall be paid to Borrower and any interest or other earnings on finds deposited into the
Environmental Reserve shall be solely for the account of Lender.

Completion of Environmental Work. Borrower shail cause all of the Enviroipiental Work to be
completed, performed, remediated and corrected to the satisfaction of Lender ‘and-in a manner
such that the Property is in compliance with all applicable laws, ordinances, rules and regulations
on or before sixty (60) days from the effective date hereof, as such time period may be extended
by Lender in its sole discretion. Borrower acknowledges that the Environmental Work includes
all suggested measures, remediation, program, maintenance, repairs and/or remedial or corrective
work more particularly described in the Environmental Report including, without limitation, the
secondary containment of all hazardous materials. To the extent the Environmental Work has not
been completed to Lender's reasonable satisfaction on before the deadline described in this
paragraph, Lender shall be entitled (but shall not be required) in addition to any other rights or
remedies Lender may have hereunder, to itself cause the Environmental Work to be completed at
Borrower's cost.  To the extent Lender should itself so cause all or any portion of the
Environmental Work to be performed, Lender shall be entitled to directly cause any and all costs
associated with such Environmental Work to be paid from the Environmental Reserve. In the
event that the amounts on deposit and available in the Environmental Reserve are inadequate to
pay the costs of the Environmental Work (whether being undertaken by Borrower or Lender),
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Borrower shall be required to itself pay the amount of any such deficiency. BORROWER
HEREBY INDEMNIFIES AND HOLDS HARMLESS LENDER FROM AND AGAINST ANY
LOSS, DAMAGE, COST OR EXPENSE LENDER MAY SUFFER OR INCUR AS A RESULT
OF THE ENVIRONMENTAL WORK BEING UNDERTAKEN WHETHER OR NOT SUCH
ENVIRONMENTAL WORK IS UNDERTAKEN AT THE DIRECTION OF BORROWER,
LENDER OR ANY OTHER PARTY.

{c) Disbursements. So long as no Event of Default has occurred and is continuing and no
circumstance exists, which with the giving of notice, or passage of time, or both, would constitute
an Event of Default, all sums in the Environmental Reserve shall be held by Lender in the
Environmental Reserve to pay the costs and expenses of completing the Environmental Work. So
long as no Event of Default has occurred and is continning hereunder and no circumstance exists,
which with the giving of notice, or passage of time, or both, would constitute an Event of Default,
Lender shall disburse the entire balance of the Environmental Reserve to Borrower in one lump
snm - disbursement upon (i) the receipt by Lender of a written request from Borrower for
dishursement from the Environmental Reserve which shall include a certification by Borrower that
the patirety of the Environmental Work has been completed in accordance with the terms of this
Mortgage,.and (i) to the extent the amount so requested for disbursement is in excess of
$20,000.05 (or to the extent any of the Environmental Work is structural in nature), delivery to
Lender of {1} affidavits, lien waivers (provided, however, Lender shall not unreasonably withhold
its consent to Borrawer's provision of a conditional lien waiver subject only to the payment of the
amount specified/in snch disbursement request so long as such conditional lien waiver is
accompanied by a firal wmiconditional lien waiver corresponding to any conditional lien waiver
previously delivered) or other evidence reasonably satisfactory to Lender showing that all
materialmen, laborers, subcontiactors and other parties who might or could claim statutory or
common law liens and are furrisiing or have furnished materials or labor to the Property have
been paid all amounts due for fabo: aud materials furnished to the Property; (2) a certification
from an inspecting architect, environmental consultant or other third party acceptable to Lender
describing the completed Environmental Work and verifying the completion of such
Environmental Work and the value of such-¢empleted Environmental Work; and (3) a new (or
amended) certificate of occupancy for the roriion of the Improvements covered by such
Environmental Work, if said new or amended cerificate of occupancy is required by law, or a
certification by Borrower or such third party consultant s may be required by Lender that no new |
or amended certificate of occupancy is required by law. J« making any disbursement from the
Environmental Reserve, Lender shall be entitled to rely on'such requested information provided by
Borrower without any inquiry into the accuracy, validity or coriestability of such information.

Replacement Reserve. As additional security for the indebtedness secured hérehy, Borrower shall establish
and maintain at all times while this Mortgage continues in effect a replacement r/serve (the "Replacement
Reserve") with Lender for payment of costs and expenses incurred by Borrower inicoriestion with capital
improvements, repairs and replacements performed at the Property, mcluding, but/nec limited to, the
performance of work to the roofs, chimneys, gutters, downspouts, paving, curbs, rimpe, driveways,
balconies, porches, patios, exterior walls, exterior doors and doorways, windows, carpe's,” appliances,
fixtures, elevators and mechanical and HVAC equipment (collectively, the "Repairs"). Commencing on the
first monthly Payment Date and continuing thereafter on each monthly Payment Date, Borrower shall pay -
to Lender, concurrently with the monthly payment due under the Note, a deposit to the Replacement
Reserve in an amount equal to $2,500.00 per month. To the extent the balance of the Replacement Reserve
should equal or exceed $90,000.00, then Borrower's obligation for monthly deposits under this Section
shall thereafier be suspended; provided, however, such obligation for monthly deposits shall be reinstated
to the extent the balance of the Replacement Reserve should ever thereafter be less than $90,000.00. So
long as no Event of Default has occurred and is continuing and no circumstance exists, which with the
giving of notice, or passage of time, or both, would constitute an Event of Default, (i) all sums in the
Replacement Reserve shall be held by Lender in the Replacement Reserve to pay the costs and expenses of
Repairs, and (ii) Lender shall, to the extent funds are available for such purpose in the Replacement
Reserve, disburse to Borrower the amount paid or incurred by Borrower in performing such Repairs within
ten (10) days following: (a) the receipt by Lender of a written tequest from Borrower for disbursement
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from the Replacement Reserve and a certification by Borrower to Lender that the applicable item of Repair
has been completed; (b) the delivery to Lender of invoices, receipts or other evidence verifying the cost of
performing the Repairs; and (¢} for disbursement requests (i) in excess of $20,000.00 with respect to any
single Repair, or (i) for any single Repair that is structural in nature, delivery to Lender of (1) affidavits,
lien waivers (provided, however, Lender shall not unreasonably withhold its consent to Bomower's
provision of a conditional lien waiver subject only to the payment of the amount specified in such
disbursement request so long as such conditional lien waiver is accompanied by a final unconditional lien
waiver corresponding to any conditional lien waiver previously delivered) or other evidence reasonably
satisfactory to Lender showing that all materialmen, laborers, subcontractors and any other parties who
might or could claim statutory or common law liens and are furnishing or have furnished materials or labor
to the Property have been paid all amounts due for labor and materials furnished to the Property; (2) a
certification from an inspecting architect or other third party acceptable to Lender describing the completed
Repaivs and verifying the completion of the Repairs and the value of the completed Repairs; and (3) a new
{or‘amended) certificate of occupancy for the portion of the Improvements covered by such Repairs, if said
new caciificate of occupancy is required by law, or a certification by Borrower that no new certificate of
occupancy is required by law. Lender shall not be required to make advances from the Replacement
Reserve riore frequently than one time in any calendar month. In making any payment from the
Replacement Reserve, Lender shall be entitled to rely on such request from Borrower without any inquiry
into the accuracy, vahidity or contestability of any such amount, Lender may, at Borrower's expense (not to
exceed $2,500.00 aruually), make or cause to be made during the term of this Mortgage an annual
inspection of the Property tb determine the need, as determined by Lender in its reasonable judgment, for
further Repairs of the Progerty. In the event that such inspection reveals that further Repairs of the
Property are required, Lender shall provide Borrower with a written description of the required Repairs and
Borrower shall complete such Reprirs to the reasonable satisfaction of Lender within ninety (90) days afier
the receipt of such description from: “erder, or such later date as may be approved by Lender in its sole
discretion. Interest or other earnings on-(sc funds contained in the Replacement Reserve shall be credited
to Borrower as provided in Section 4.28 hereoZ In the event that the amounts on deposit or available in the
Replacement Reserve are inadeguate to pay tee cost of the Repairs, Borrower shall pay the amount of such
deficiency.

Earnout Reserve.

(a) In the event of an Eamnout Trigger Event (hereinafter Zetived), Borrower shall establish with the
Lender a reserve in the amount of $800,000.00 (the "Erinout Reserve"), by depositing such
amount with Lender. The Earnout Reserve shall be held by U znder as additional security for the
Loan. So long as the Release Conditions (hereinafter defincd) are timely satisfied, all of the
Earnout Reserve (as described below) shall be released to Borroiver npon ten (10) business days
prior written request by Borrower to Lender. Such written request &% Borrower must include the
written information and verifications described hereinbelow in satisfaction of the Release
Conditions. As used herein, the term "Eamout Trigger Event” means that 2itker or both of (1)
A&G exercises its right to terminate the A&G Lease or the A&G Premises becories vacant at any
time during the term of the Loan or (ii) the Bodine Electric Premises becomes vacant at any time '
during the term of the Loan; "A&G Premises” means that certain 120,000 square kel of space at
the Property currently occupied by A&G, Inc., an Illinois corporation {"A&G™), pursuant to that
certain Building Lease, dated January 1, 2001, as may be amended or modified ("A&G Lease™);
and "Bodine Electric Premises” means that certain 130,000 square feet of space at the Property
currently occupied by Bodine Electric Company, an Illinois corporation ("Bodine Electric"),
pursuant to that certain Industrial Space Lease, dated June 25, 1999, as may be amended or
modified ("Bodine Electric Lease").

{b) As used herein, the term "Release Conditions" shall coliectively refer to the following conditions
to Borrower's right to receive any funds from the Eamout Reserve:

(1) Borrower's execution and provision to Lender of a Qualifying Lease (hereinafter defined)
with respect to the entirety of the A&G Premises and the entirety of the Bodine Electric
Premises, it being acknowledged that in the event the Earnout Trigger Event occurs
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because of the occurrence of only one of either clause (i) or clause (i) above in the
definition of "Earnout Trigger Event", then a Qualifying Lease shall only be required for
the respective tenant space causing such trigger.

2) There shall not have been any adverse change since the date hereof, nor any anticipated
adverse change, in the rent roll or the financial condition of any of the tenants at the
Property, including, without limitation, any lease termination, vacancy or "going dark” or

tenant bankruptcy.
3) No Event of Default shall have occurred and be continuing;
) Borrower shall have provided Lender with such further operating statements, rent rolls,

tenant delinquency reports, bank account statements, financial statements and other
information as Lender may reasonably require;

£ Lender's further confirmation of the satisfaction of all Release Conditions by
site-visitation or other means as Lender may elect; and

{6) Porower's reimbursement of all of Lender's costs and expenses (including Lender's
reasonable attorneys' fees) incurred relative to any such release or applications of any
residuat bulriice against the indebtedness secured hereby.

As used herein, the term "Qualifying Fease" and "Qualifving Leases” shall mean bonafide lease
arrangement(s) with third pzrty tenants conforming in all respects with the requirements of this
Mortgage and providing for m'nizaum base rent equal to or in excess of the rent charged with
respect to each certain premiscs referenced in Exhibit B-4(b)(1) above as of the effective date
hereof, standard common area mainicnance, insurance and tax reimbursement provisions
consistent with the leases currently ur-plsce on the Property and the standard form lease (without
any material changes unless approved bv/Lender in writing) which Lender has approved, a
minimum primary term of at least three (3} »Cars beyond the Maturity Date, as defined in the
Note, and being otherwise reasonably acceptable 14 Lender in all respects. A renewal or extension
of the A&G Lease or Bodine Electric Lease for a t2rin that expires no earlier than the date that is
the third (3") anniversary of the Maturity Date, on terias that are equal to or no less favorable to
Borrower, shall qualify as a Qualifying Lease for sucicrespective tenant premises. In order to
qualify as an Qualifying Lease, each tenant thereunder shul, have (i) taken occupancy of the
demised premises, opened for business therein and initiated the p2ement of normal monthly rental,
which payment shall be evidenced by canceled checks or cther-documentation reasonably
acceptable to Lender, (ii) executed and provided to Lender an eswoppel certificate on Lender's
standard form and confirming, without limitation, that such tenant is in occupancy, open for
business and paying rent, that the leased space is complete and acceptable o ‘er-a, that all tenant
allowances or similar sums have been paid by Borrower, and that no defaults are currently existing
with respect to such lease, and (iii) if required by Lender, provided an originz! ~ahordination,
non-disturbance and attornment agreement cxecuted by tenant and by Borrower on Lender's
standard form or other form acceptable to Lender.

(©) Should Borrower fail to deliver to Lender a renewal letter of credit at least thirty (30} days in prior
to the expiration of any such Letter of Credit (as defined herein) then in place at the property, or if
any Event of Default occurs or is continuing (the "Pay-Down Trigger Event"), Lender may apply
the entirety of the Earnout Reserve against the indebtedness secured hereby in whatever order
Lender shall subjectively determine. If Lender elects to so apply the balance of the Farnout
Reserve, Borrower shall be required to pay an appropriate prepayment fee as calculated below:

amount being prepaid Required Yield Maintenance
outstanding loan balance times(x) (as defined in the Note)
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Under no circumstances shall Borrower be required to pay a prepayment fee pursuant to the
foregoing formula which would violate the terms of Section 2.3 of the Note. In the event the
principal balance of the Note is partially prepaid pursuant to such application of the Earnout
Reserve, then monthly payments under the Note shall be recast over the remaining amortization
period to reflect the reduced loan amount. Should Lender elect not to apply the balance of the
Eamout Reserve against the indebtedness as described herein (or should Lender take no action
whatsoever), the time period within which Borrower may cause a cure of the Pay-Down Trigger
Event shall be deemed extended by Lender on a month-to-month basis until either (1) the Release
Conditions are satisfied and a proper request for release is made by Borrower, or (ii) Lender
provides Borrower notice that Lender has elected to disburse the Earnout Reserve in order to apply
the balance against the indebtedness secured hereby. To the extent the time period within which
Borrower may cause a cure of the Pay-Down Trigger Event is so extended, the Earnout Reserve
shall continue to be held in deposit with Lender during such extension period.

(d) Rorrower hereby grants to Lender, as additional security for payment of the indebtedness secured
heceby, a security interest in the Earnout Reserve. The Earnout Reserve shall not, unless
oinerwise explicitly required by applicable law, be or be deemed to be escrow or trust funds, but at
Lender's ontion and in Lender's discretion, may either be held in a separate account or be
comminglzd 5y Lender with the general funds of Lender. Lender shall cause the Earnout Reserve
to earn irtcicst (i.c., be deposited into an interest bearing account) pursuant to the terms of
Section 4.28 of th: Mortgage which such interest earnings shall be added to and thereafter
constitute a part i the Farnout Reserve. The Earnout Reserve is solely for the protection of
Lender and entails no(responsibility on Lender's part beyond the disbursement and application in
accordance with the terms hereof. Upon assignment of this Mortgage by Lender, any funds in the
Earnout Reserve shall be turriediover to the assignee and any responsibility of Lender, as assignor,
with respect thereto shall termivctc. If there is an Event of Default, Lender may, but shall not be
obligated to, apply at any time the baiance then remaining in the Earnout Reserve against the
indebtedness secured hereby in whatever order Lender shall subjectively determine. No such
application of the Earnout Reserve shall bs dzemed to cure an Event of Default. Upon the earliest
to occur of full payment of the indebtedriess secured hereby in accordance with its terms, full
satisfaction of the Release Conditions described atove, or such earlier time as Lender may elect,
the balance of the Earnout Reserve then in Lend¢i's passession shall be paid over to Borrower and
no other party shall have any right or claim thereto.

)] In lieu of the cash deposit into the Earnout Reserve, Borrov/er shall be entitled to provide Lender
with a freely assignable unconditional and irrevocable Letter of Credit (as the same may be
subsequently replaced as described below, "Letter of Credit") in he =mount of $800,000.00 and
issued by a financial institution with a S&P rating of "AA" or bettér and otherwise acceptable to
Lender as to form and content. The Letter of Credit shall be held by Lender :s additional security
for the Loan. Absent Borrower's timely compliance with the Release Conduinns, the Letter of
Credit may be drawn upon by Lender with such funds being deposited into the Farnout Reserve
and being handled and/or disbursed in accordance with the terms relative thereto  The Letter of
Credit (and any replacement or substitution therefor) shall be replaced by a new subctiiate letter of
credit satisfying all of the requirements described above on or before thirty (30) days prior to its
expiry and, failing such timely replacement, may be drawn upon by Lender with such funds being
deposited into the Earnout Reserve and handled and/or disbursed in accordance with the terms ‘
therefor. To the extent Borrower should timely satisfy each of the Release Conditions and be
otherwise entitled to a full release of the Eamout Reserve pursuant to the provisions hereinabove,
Lender shall release the Letter of Credit to Borrower. To the extent Lender should assign this
Moertgage or the other Loan Documents, Borrower shall cause the Letter of Credit to be effectively
assigned to the assignee of such Loan Documents or shall cause the Letter of Credit to be reissued
to such assignee all within ten (10) business days' request of Lender for Borrower to do so. All
expenses whatsoever for the assignment or reissuance of such Letter of Credit shall be paid by
Borrower. Any such assignment or reissuance must be undertaken in the form and pursuant 1o an
arrangement acceptable to Lender, in Lender's sole discretion and otherwise consistent with the
terms of this Exhibit B-4. To the extent Borrower should fail to timely cause the Letter of Credit
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to be renewed or assigned as required herein, Lender (or is successor) may, but shall not be
obligated to, draw upon the Letter of Credit and deposit the cash proceeds therefrom into the
Earnout Reserve. If the issuer of the Letter of Credit: (1) becomes insolvent, (2) commences or is
the subject of a proceeding in bankruptcy, (3) ceases to exist, (4) is subject 10 a downgrade of its
rating below that specified above or (5)if Lender determines that the issuer's insolvency is
imminent, Borrower will deliver to Lender a replacement Letter of Credit satisfying all of the
requirements described above within five (5) business days of the date the insolvency is known,
the proceeding in bankruptcy is filed, the cessation occurs, the rating downgrade occurs or Lender
gives Borrower notice that Lender has determined the issuer's insolvency is imminent. The Letter
of Credit is solely for the protection of Lender and entails no responsibility on Lender's part
beyond application of the funds drawn thereunder in accordance with the terms hereof. If there is
an Event of Default, Lender (or its successor) may, but shall not be obligated to, draw upon the
Letter of Credit and deposit such funds into the Earnout Reserve.

O Fo the extent Qualifying Leases are executed and provided to Lender with respect to both the
AL/3 Premises and the Bodine Electric Premises, the terms of this Exhibit B-4 shall not apply and
Borrgveer shall not be under any obligation to establish an Earnout Reserve.
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