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THIS MORTGAGE AND SECURITY AGREEMENT (this “Securi%
Instrument™) is made as of the 24™ day of October, 2006, by GENDELL PARTNERS 76
AND STONY ISLAND, LLC, an Hlinois limited liability company , having its principal place
of business at 8707 Skokie Boulevard, Suite 230, Skokie, Illinois 60077, as mortgagor
(“Borrower”), to MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. a
Delaware corporation, having an address at 1595 Spring Hill Road, Vienna, Virginia, as
mortgagee and Lender’s nominee (“Mortgagee™).

RECITALS:

Borrower by its promissory note of even date herewith given to COMMERCIAL
LENDING X LLC, a Delaware limited liability company, having an address at 383 Madison
Avenue, New-(szk, New York 10179 (together with its successors and assigns, “Lender”) is
indebted to Lende: in the principal sum of TWELVE MILLION AND 00/100 DOLLARS
($12,000,000.00) ini Jaw‘ul money of the United States of America (the note together with all
extensions, renewals, madifications, substitutions and amendments thereof shall collectively be
referred to as the “Note”), :#ith interest from the date thereof at the rates set forth in the Note,
principal and interest to be payable in accordance with the terms and conditions provided in the
Note.

Borrower desires to securé the payment of the Debt (as defined in Article 2) and
the performance of all of its obligations drder the Note and the Other Obligations (as defined in
Atticle 2).

ARTICLE 1. GRANT% CF SECURITY

Section 1.1 Property Mortgaged. Boriower does hereby irrevocably mortgage,
grant, bargain, sell, pledge, assign, warrant, transfer and csiivey to Mortgagee, and grant a
security interest to Mortgagee in, the following property, righic, interests and estates now owned,
or hereafter acquired by Borrower (collectively, the “Property”):

(a)  the real property described in Exhibit A attached biereto and made a part
hereof (the “Land”);

(b)  all additional lands, estates and development rights hereaficr. acquired by
Borrower for use in connection with the Land and the development of the Land and all'additional
lands and estates therein which may, from time to time, by supplemental mortgage oi Gtherwise
be expressly made subject to the lien of this Security Instrument;

(c) the buildings, structures, fixtures, additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafter erected or located on
the Land (the “Improvements™);

(d)  all easements, rights—of-way or use, rights, strips and gores of land,
streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers, air
rights and development rights, and all estates, rights, titles, interests, privileges, liberties,
servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in any way
now or hereafter belonging, relating or pertaining to the Land and the Improvements and the
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reversion and reversions, remainder and remainders, and all land lying in the bed of any street,
road or avenue, opened or proposed, in front of or adjoining the Land, to the center line thereof
and all the estates, rights, titles, interests, dower and rights of dower, courtesy and rights of
courtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Borrower of, in and to the Land and the Improvements and every part and parcel thereof, with
the appurtenances thereto;

(e)  all machinery, equipment, fixtures (including, but not limited to, all
heating, air conditioning, plumbing, lighting, communications and elevator fixtures) and other
property of every Kind and nature whatsoever owned by Borrower, or in which Borrower has or
shall have_un interest, now or hereafter located upon the Land and the Improvements, or
appurtenant thereto, and usable in connection with the present or future operation and occupancy
of the Land a:id“the Improvements and all building equipment, materials and supplies of any
nature whatsoever ovned by Borrower, or in which Borrower has or shall have an interest, now
or hereafter located upoa the Land and the Improvements, or appurtenant thereto, or usable in
connection with the rresent or future operation and occupancy of the Land and the
Improvements (collectively, the “Personal Property™), and the right, title and interest of
Borrower in and to any of the'Personal Property which may be subject to any security interests,
as defined in the Uniform Comirercial Code, as adopted and enacted by the state or states where
any of the Property is located (the “ Uniform Commercial Code™), superior in lien to the lien of
this Security Instrument and all proceedsand products of the above;

(H all leases and other agicements affecting the use, enjoyment or occupancy
of the Land and the Improvements heretofore of hereafter entered into, including a guaranty of
any such lease (a “Lease” or “Leases”) and all right, tifle and interest of Borrower, its successors
and assigns therein and thereunder, including, withov: Zimitation, cash or securities deposited
thereunder to secure the performance by the lessees of their obligations thereunder and all rents,
additional rents, revenues, issues and profits (including all oii and gas or other mineral royalties
and bonuses) from the Land and the Improvements (the “Rents’” and all proceeds from the sale
or other disposition of the Leases and the right to receive and apply the Rents to the payment of
the Debt;

(g)  all awards or payments, including interest thereon, whict may heretofore
and hereafter be made with respect to the Property, whether from the exercise’of the right of
eminent domain (including but not limited to any transfer made in lieu of or in andsination of the
exercise of the right), or for a change of grade, or for any other injury to or decrease-inthe value
of the Property;

(hy  all proceeds of and any unearned premiums on any insurance policies
covering the Property, including, without limitation, the right to receive and apply the proceeds
of any insurance, judgments, or settlements made in lieu thereof, for damage to the Property:;

(1 all refunds, rebates or credits in connection with a reduction in real estate
taxes and assessments charged against the Property as a result of tax certiorari or any
applications or proceedings for reduction;
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)] all proceeds of the conversion, voluntary or involuntary, of any of the
foregoing including, without limitation, proceeds of insurance and condemnation awards, into
cash or liquidation claims;

(k) the right, in the name and on behalf of Borrower, to appear in and defend
any action or proceeding brought with respect to the Property and to commence any action or
proceeding to protect the interest of Mortgagee or Lender in the Property:

D all agreements, contracts, certificates, instruments, franchises, permits,
licenses, plans, specifications and other documents, now or hereafier entered into, and all rights
therein 2:d thereto, respecting or pertaining to the use, occupation, construction, management or
operation of the Land and any part thereof and any Improvements or respecting any business or
activity conducied on the Land and any part thereof and all right, title and interest of Borrower
therein and therceader, including, without limitation, the right, upon the happening of any
default hereunder, toiecsive and collect any sums payable to Borrower thereunder;

(m)  all tadenames, trademarks, servicemarks, logos, copyrights, goodwill,
books and records and all other general intangibles relating to or used in connection with the
operation of the Property;

(n) all letter-of-cred t rights (whether or not the letter of credit is evidenced by
a writing) Borrower now has or hereaftér acquires relating to the properties, rights, titles and
interest referred to in this Section 1.1:

(0)  all commercial tort claims Bartower now has or hereafter acquires relating
to the properties, rights, titles and interests referred to/in this Section 1.1; and

(p)  any and all other rights of Boriower.in and to the items set forth in
Subsections (a) through (o) above, excluding (i} any “Collectibles” defined as any work of art,
rug or antique, metal or gem, stamp or coin or any alcoholic beverage; and (i) “Nonqualified
Financial Property” defined as debt, stock, partnership interest, optior future contracts, forward
contract, warrants, notional principal contract, annuities and other financial instruments but
excluding reasonable amounts of working capital held in cash, casii egaivalents or debt
instruments with a term of eighteen (18) months or less.

Section 1.2 Assignment of Rents.  Borrower hereby absolutely and
unconditionally assigns to Mortgagee Borrower’s right, title and interest in and to all cuzrent and
future Leases, Rents, Lease Guaranties and Bankrupicy Claims; it being intended by Borrower
that this assignment constitutes a present, absolute assignment and not an assignment for
additional security only. Nevertheless, subject to the terms of this Section 1.2 and Section 3.7,
Mortgagee grants to Borrower a revocable license to collect and receive the Rents, Lease
Guaranties and Bankruptcy Claims. Borrower shall hold the Rents, Lease Guaranties and
Bankruptcy Claims or a portion thereof sufficient to discharge all current sums due on the Debt,
for use in the payment of such sums. For purposes of this Section 1.2, the terms “Lease
Guaranties” and “Bankruptcy Claims” shall have the meanings ascribed to such terms in that
certain Assignment of Leases and Rents by and between Borrower and Mortgagee dated as of
even date herewith.
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Section 1.3 Security Agreement. This Security Instrument is both a real
property mortgage and a “security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests,
whether tangible or intangible in nature, of Borrower in the Property. By executing and
delivering this Security Instrument, Borrower hereby grants to Mortgagee, as security for the
Obligations (defined in Section 2.1), a security interest in the Property to the full extent that the
Property may be subject to the Uniform Commercial Code.

Section 1.4 Pledge of Monies Held. Borrower hereby pledges to Mortgagee
any and all monies now or hereafter held by Lender, including, without limitation, any sums
depositedin' the Escrow Fund (as defined in Section 3.5), Net Proceeds (as defined in Section
4.4) and ceademnation awards or payments described in Section 3.6, any sums deposited with
Lender pursuaiitg that certain Replacement Reserve, Leasing Reserve and Security Agreement
dated as of the dut=hereof and any sums deposited pursuant to that certain Holdback Agreement
dated as of the date kereof, as additional security for the Obligations until expended or applied as
provided in this Securicy Tustrument.

Section 1.5 Grants to Mortgagee. This Security Instrument and the grants,
assignments and transfers made (o Mortgagee in this Article 1 shall inure to Mortgagee solely in
its capacity as Lender’s nominee.

COND1 '1ONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property unto and to
the use and benefit of Mortgagee, and the successors 2nd assigns of Mortgagee, forever;

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Borrower shall well and truly pay to Lender the Debt at the tiiiie and in the manner provided in
the Note and this Security Instrument, shall well and truly pesform the Other Obligations as set
forth in this Security Instrument and shall well and truly abide by and comply with each and
every covenant and condition set forth herein and in the Note, tnecs-presents and the estate
hereby granted shall cease, terminate and be void.

ARTICLE 2. PAYMENTS

Section 2.1 Debt and Obligations Secured. This Security Instrurnent and the
grants, assignments and transfers made in Article 1 are given for the purpose of s¢curing the
following, in such order of priority as Lender may determine in its sole discretion (the “Debt”):
(a) the payment of the indebtedness evidenced by the Note in lawful money of the United States
of America; (b) the payment of interest, prepayment premiums, default interest, late charges and
other sums, as provided in the Note, this Security Instrument or the Other Security Documents
(defined below); (c) the payment of all other moneys agreed or provided to be paid by Borrower
in the Note, this Security Instrument or the Other Security Documents; (d) the payment of all
sums advanced pursuant to this Security Instrument to protect and preserve the Property and the
lien and the security interest created hereby; and (e) the payment of ail sums advanced and
reasonable costs and reasonable expenses (including reasonable attorney’s fees) incurred
(including unpaid or unreimbursed servicing and special servicing fees) by Lender in connection
with the Debt or any part thereof any renewal, extension, or change of or substitution for the

4
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Debt or any part thereof, or the acquisition or perfection of the security therefor, whether made
or incurred at the request of Borrower or Lender. This Security Instrument and the grants,
assignments and transfers made in Article 1 are also given for the purpose of securing the
petformance of all other obligations of Borrower contained herein and the performance of each
obligation of Borrower contained in any renewal, extension, amendment, modification,
consolidation, change of, or substitution or replacement for, all or any part of this Security
Instrument, the Note or the Other Security Documents (collectively, the “Other Obligations™).
Borrower’s obligations for the payment of the Debt and the performance of the Other
Obligations shall be referred to collectively below as the “Obligations.”

Section 2.2 Payments. Unless payments are made in the required amount in
immediately 2vailable funds at the place where the Note is payable, remittances in payment of all
or any part oi tte)Debt shall not, regardless of any receipt or credit issued therefor, constitute
payment until the (cquired amount is actually received by Lender in funds immediately available
at the place where the Mote is payable (or any other place as Lender, in Lender’s sole discretion,
may have established by-delivery of written notice thercof to Borrower) and shall be made and
accepted subject to the cendition that any check or draft may be handled for collection in
accordance with the practice’of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the amount then due shall be deemed an acceptance on account
only, and the failure to pay the entire-amount then due shall be and continue to be an Event of
Default {defined below).

ARTICLE 3. BORROWER COVENANTS
Borrower covenants and agrees that

Section 3.1 Payment Of Debt. Borrower-will pay the Debt at the time and in
the manner provided in the Note and in this Security Instrumeat.

Section 3.2 Incorporation By Reference. All'tiie-covenants, conditions and
agreements contained in {a) the Note and (b) all and any of the documonts other than the Note or
this Security Instrument now or hereafter executed by Borrower and/or others and by or in favor
of Lender or MERS, which wholly or partially secure or guaranty paymeiit of the Note (the
“Other Security Documents™), are hereby made a part of this Security Insteweat to the same
extent and with the same force as if fully set forth herein.

Sectton 3.3  Insurance.

(a) Borrower, at its sole cost and expense, for the mutual benefit of Borrower
and Lender, shall obtain and maintain, or cause to be maintained, during the entire term of this
Secunty Instrument policies of insurance for Borrower and the Property providing at least the
following coverages:

(1) comprehensive all risk insurance (“Special Form™) including, but
not limited to, loss caused by any type of windstorm or hail on the Improvements and the
Personal Property, (A) in an amount equal to one hundred percent (100%) of the “Full
Replacement Cost,” which for purposes of this Agreement shall mean actual replacement value
(exclusive of costs of excavations, foundations, underground utilities and footings) with a waiver

5
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of depreciation, but the amount shall in no event be less than the outstanding principal balance of
the Note; (B) containing an agreed amount endorsement with respect 1o the Improvements and
Personal Property waiving all co-insurance provisions or to be written on a no co-insurance
form; (C) providing for no deductible in excess of Ten Thousand and No/100 Dollars
($10,000.00) for all such insurance coverage and (D) if any of the Improvements or the use of
the Property shall at any time constitute legal non-conforming structures or uses, coverage for
loss due to operation of law in an amount equal to the Full Replacement Cost, coverage for
demolition costs and coverage for increased costs of construction. In addition, Borrower shall
obtain: (x) if any portion of the Improvements is currently or at any time in the future located in
a federally.designated “special flood hazard area”, flood hazard insurance in an amount equal to
the lesscr of (1) the outstanding principal balance of the Note or {2) the maximum amount of
such insuranceavailable under the National Flood Insurance Act of 1968, the Flood Disaster
Protection Aci 211973 or the National Flood Insurance Reform Act of 1994, as each may be
amended or such(greater amount as Lender shall require: and (y) earthquake insurance in
amounts and in form’and substance satisfactory to Lender in the event the Property is located in
an area with a high degrecof seismic activity;

(1)  rental income insurance (A) with loss payable to Lender:
(B) covering all risks required to be covered by the insurance provided for in subsection (i)
above; and (C) in an annual aggrega‘e amount equal to all rents or estimated gross revenues from
the operation of the Properties (as reauzed to reflect expenses not incurred during a period of
Restoration} and covering rental losses c¢r brsiness interruption, as may be applicable, for a
period of at least twelve (12) months, after the date of the casualty, and notwithstanding that the
Policy may expire prior to the end of such pericd. The amount of such business income
insurance shall be determined prior to the date herecf 2 at least once each year thereafter based
on Borrower’s reasonable estimate of the gross incoris from the Property for the succeeding
twelve (12) month period. All proceeds payable to Lendct pursuant to this subsection shall be
held by Lender and shall be applied to the Obligations from ime to time due and payable
hereunder and under the Note; provided, however, that nothing kerein contained shall be deemed
to relieve Borrower of its obligations to pay the Obligations on the respective dates of payment
provided for in the Note, this Security Instrument, and the Other Sect rit. Documents except to
the extent such amounts are actually paid out of the proceeds of such businzss income insurance;

(it}  at all times during which structural construction, repairs or
alterations are being made with respect to the Improvements, and only if the Propeity coverage
form does not otherwise apply, (A) owner’s contingent or protective hability (nsurance,
otherwise known as Owner Contractor’s Protective Liability, covering claims not covered by or
under the terms or provisions of the commercial general liability insurance policy in (v) below;
and (B) the insurance provided for in subsection (i) above written in a so-called builder’s risk
completed value form (1) on a non-reporting basis, (2) against all risks insured against pursuant
to subsection (i) above, (3) including permission to occupy the Property, and (4) with an agreed
amount endorsement waiving co-insurance provisions;

(iv)  comprehensive boiler and machinery insurance, if steam boilers or
other pressure-fixed vessels are in operation, in amounts as shall be reasonably required by
Lender on terms consistent with the commercial property insurance policy required under
subsection (i) above;




0630042215 Page: 8 of 61

UNOFFICIAL COPY

(v)  commercial general liability insurance against claims for personal
injury, bodily injury, death or property damage occurring upon, in or about the Property, such
insurance (A) to be on the so-called “occurrence” form with a combined limit of not less than
Two Million and No/100 Dollars ($2,000,000.00) in the aggregate and One Million and No/100
Dollars ($1,000,000.00) per occurrence; (B) to continue at not less than the aforesaid limit unti]
required to be changed by Lender in writing by reason of changed economic conditions making
such protection inadequate; and (C) to cover at least the following hazards: (1) premises and
operations; (2) products and completed operations on an “if any” basis; (3) independent
contractors; (4) blanket contractual liability for all legal contracts and (5) contractual liability
covering th= indemnities contained in Article 13.1 to the extent the same is available;

(vi)  if Borrower maintains automobiles or employees, automobile
liability coverape for all owned and non-owned vehicles, including rented and leased vehicles
containing minimuin limits per occurrence of One Million and No/100 Dollars ($1,000,000.00);

Vi)~ worker’s compensation and employee’s liability subject to the
worker’s compensation laws of the applicable state;

(vii1) umbrelia liability insurance in an amount not less than Three
Million and 00/100 Dollars per octuirence on terms consistent with the commercial general
hability insurance policy required unier subsection (ii) above, including, but not limited to,
supplemental coverage for workers’ compensation and automobile liability, which umbrella
liability coverage shall apply in excess of the utcmobile liability coverage in clause (vi) above;

(ix)  upon sixty (60) deys” written notice, such other reasonable
insurance such as sinkhole or land subsidence insufance, and in such reasonable amounts as
Lender from time to time may reasonably request against/such other insurable hazards which at
the time are commonly insured against for property similar to thz Property located in or around
the region in which the Property is located; and

(x) Borrower shall use commercially reascuoble efforts, consistent
with those of prudent owners of commercial real estate to maintain mstrance against damage
resulting from acts of terrorism, or an insurance policy without a terrorism £xclusion, on terms
consistent with the commercial property insurance policy required under subseséian (a) above
and otherwise satisfactory to Lender; provided, however, if such terrorisri -insurance is
obtainable from any insurer or the United States of America or any agency or instrrinentality
thereof and the lack of such insurance in and of itself will result in a downgrade by any rating
agency issuing any statistical rating in any Secondary Market Transaction to the then current
ratings assigned, or to be assigned, to the Securities (as hereinafter defined) or any class thereof,
Borrower shall obtain such insurance.

(b)  All insurance provided for in Section 3.3(a) shall be obtained under valid
and enforceable policies (collectively, the “Policies” or in the singular, the “Policy™), shall be
satisfactory in form and substance to Lender and shall be subject to the approval of Lender as to
insurance companies, amounts, deductibles, loss payees and insureds, The Policies (i) shall be
issued by financially sound and responsible insurance companies approved by Lender and
authorized or licensed to do business in the state where the Property is located, with a claims
paying ability rating of “A” or better by Standard & Poor’s Corporation or a rating of “A:VII” or

7
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better in the current Best’s Insurance Reports; (ii) except for the Policy referenced in Section
3.3(aM(vii) shall name Borrower as the insured and Lender as an additional insured, as its
interests may appear; (iii) in the case of property damage, boiler and machinery, flood and
earthquake insurance, shall contain a so-called New York Non-Contributory Standard
Mortgagee Clause and (other than those strictly limited to liability protection) a Lender’s Loss
Payable Endorsement (Form 438 BFU NS), or their equivalents, naming Lender as the person to
which all payments made by such insurance company shall be paid; (iv) shall contain a waiver of
subrogation against Lender; (v) shall be maintained throughout the term of this Security
Instrument without cost to Lender; (vi) shall be assigned and the originals (or duplicate originals
certified to-be true and correct by the related insurer) delivered to Lender; and (vit) shatl contain
such provicions as Lender deems reasonably necessary or desirable to protect its interest
including, withiout limitation, endorsements providing that neither Borrower, Lender nor any
other party shai''pz a co~insurer under said Policies and that Lender shall receive at least thirty
(30} days prior writiea notice of any modification, reduction or cancellation. Any blanket Policy
shall specifically allocae to the Property the amount of coverage from time to time required
hereunder and shall ofh<iwise provide the same protection as would a separate Policy insuring
only the Property in compliarce-with the provisiens of Section 3.3(a). Borrower shall pay the
premiums for such Policies (ine “Insurance Premiums™) as the same become due and payable
and shall furnish to Lender evidence of the renewal of each of the new Policies with receipts for
the payment of the Insurance Premiums or other evidence of such payment reasonably
satisfactory to Lender (provided that sueh/insurance Premiums have not been paid to Lender or
Lender’s servicing agent pursuant to Seciion-2.5 hereof). [If Borrower does not furnish such
evidence and receipts at least thirty (30) day: prior to the expiration of any apparently expiring
Policy, then Lender may procure, but shall not oo ebligated to procure, such insurance and pay
the Insurance Premiums therefor, and Borrower agizes o reimburse Lender for the cost of such
Insurance Premiums promptly on demand. Within thity (30) days after request by Lender,
Borrower shall obtain such increases in the amounts of coverace required hereunder as may be
reasonably requested by Lender, taking into consideration changes in the value of money over
time, changes in liability laws, changes in prudent customs and praciices, and the like.

(c)  If the Property shall be damaged or destroyed, i whole or in part, by fire
or other casualty, Borrower shall give prompt notice of such damage to Lender and shall
promptly commence and diligently prosecute the completion of the repair aiid restoration of the
Property as nearly as possible to the condition the Property was in immediately zrsr to such fire
or other casualty, with such alterations as may be approved by Lender (the “Reswiation”™) and
otherwise in accordance with Section 4.4 of this Security Instrument. Borrower shall pay all
costs of such Restoration whether or not such costs are covered by insurance. In case of loss
covered by Policies, Lender may either (1) settle and adjust any claim without the consent of
Borrower, or (2) allow Borrower to agree with the insurance company or companies on the
amount to be paid upon the loss; provided, that (A) Borrower may adjust losses aggregating not
in excess of $100,000 if such adjustment is carried out in a competent and timely manner and (B)
if no Event of Default shall have occurred, Lender shall not settle or adjust any such claim
without the consent of Borrower, which consent shall not be unreasonably withheld or delayed.
In any case Lender shall and is hereby authorized to collect and receipt for any such insurance
proceeds; and the expenses incurred by Lender in the adjustment and collection of insurance
proceeds shall become part of the Debt and be secured hereby and shall be reimbursed by
Borrower to Lender upon demand.
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(d)  Notwithstanding any other provision of this Security Instrument, for so
long (and only for so long) as that certain Lease (the “Walgreens Lease”) dated January 9, 2006
between Borrower and Walgreen Co. (“Walgreens”) shall continue to be in effect: (i) Borrower
shall enforce against Walgreens the provisions of the Walgreens Lease relating to insurance; and
(i1) solely with respect to the Building (as defined the Walgreens Lease), the provisions of
Sections_3.3(a), 3.3(b) and 3.3(c) of this Security Instrument shall be of no force or effect;
provided, however, that each of Sections 3.3(b)(ii) and (vii) hereof shall be effective at all times
and, provided, further that, to the extent Walgreens does not supply the full twelve (12) months
of rental income interruption insurance set forth in Section 3.3(a)(ii), Borrower shall supply such
insurance coverage.

Section 3.4  Payment of Taxes, Etc.

(4} Borrower shall pay all taxes, assessments, water rates, sewer rents,
governmental imposicio=s, and other charges, including without limitation vault charges and
license fees for the use of-vaults, chutes and similar areas adjoining the Land, now or hereafter
levied or assessed or imposcd)against the Property or any part thereof (the “Taxes™), all ground
rents, maintenance charges and similar charges, now or hereafter levied or assessed or imposed
agamst the Property or any part thereof (the “Other Charges™), and all charges for utility services
provided to the Property prior to (he same becoming delinquent. Borrower will deliver to
Lender, promptly upon Lender’s request; cvidence satisfactory to Lender that the Taxes, Other
Charges and utility service charges have bien s paid or are not then delinquent. Borrower shall
not suffer and shall promptly cause to be paid and discharged any lien or charge whatsoever
which may be or become a lien or charge agaist the Property. Except to the extent sums
sufficient to pay all Taxes and Other Charges haved2en deposited with Lender in accordance
with the terms of this Security Instrument, Borrower shali furnish to Lender paid receipts for the
payment of the Taxes and Other Charges prior to the date %¢ same shall become delinquent.

(b)  After prior written notice to Lender, except-with respect to the rights of
Walgreens under the Walgreens Lease to contest in accordance #ith the Walgreens Lease
(provided, however, that Borrower shall promptly provide to Lendera’i notices of such contests
by Walgreens that Borrower receives), Borrower, at its own expense, may contest by appropriate
legal proceeding, promptly initiated and conducted in good faith and with dus diligence, the
amount or validity or application in whole or in part of any of the Taxes, provided that (i) no
Event of Default has occurred under the Note, this Security Instrument or any of the Other
Security Documents, (i) Borrower is permitted to do so under the provisions of tiy other
mortgage, deed of trust or deed to secure debt affecting the Property, (iti) such proceeding shall
suspend the collection of the Taxes from Borrower and from the Property or Borrower shall have
paid all of the Taxes under protest, (iv) such proceeding shall be permitted under and be
conducted in accordance with the provisions of any other instrument to which Borrower is
subject and shall not constitute a default thereunder, (v} neither the Property nor any part thereof
or interest therein will be in danger of being sold, forfeited, terminated, cancelled or lost, (vi)
Borrower shall have deposited with Lender adequate reserves for the payment of the Taxes,
together with all interest and penalties thereon, unless Borrower has paid all of the Taxes under
protest, and (vii) Borrower shall have furnished the security as may be required in the
proceeding, or as may be requested by Lender to insure the payment of any contested Taxes,
together with all interest and penalties thereon.
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Section 3.5 Escrow Fund. In addition to the initial deposits with respect to
Taxes and Insurance Premiums made by Borrower to Lender on the date hereof to be held by
Lender in escrow, Borrower shall pay to Lender on the first day of each calendar month (a) one—
twelfth of an amount which would be sufficient to pay the Taxes payable, or estimated by Lender
to be payable, during the next ensuing twelve (12) months and (b) one-twelfth of an amount
which would be sufficient to pay the Insurance Premiums due for the renewal of the coverage
afforded by the Policies upon the expiration thereof (the amounts in (a) and (b) above shall be
called the “Escrow Fund”). Borrower agrees to notify Lender immediately of any changes to the
amounts, schedules and instructions for payment of any Taxes and Insurance Premiums of which
it has obtained knowledge and authorizes Lender or its agent to obtain the bills for Taxes and
Other Charges directly from the appropriate taxing authority. The Escrow Fund and the
payments of iizrest or principal or both, payable pursuant to the Note shall be added together
and shall be pa:a as an aggregate sum by Borrower to Lender. Lender will apply the Escrow
Fund to payments ©f Taxes and Insurance Premiums required to be made by Borrower pursuant
to Sections 3.3 and 2.4 iereof. If the amount of the Escrow Fund shall exceed the amounts due
for Taxes and Insurance Premiums pursuant to Sections 3.3 and 3.4 hereof, Lender shall, in its
discretion, return any excess ‘o-Borrower or credit such excess against future payments to be
made to the Escrow Fund. In‘allosating such excess, Lender may deal with the person shown on
the records of Lender to be the owner of the Property. If the Escrow Fund is not sufficient to pay
the items set forth in (a) and (b) above, Borrower shall promptly pay to Lender, upon demand, an
amount which Lender shall estimate as-siificient to make up the deficiency. The Escrow Fund
shall not constitute a trust fund and may be crinmingled with other monies held by Lender. No
earnings or interest on the Escrow Fund shall e payabie to Borrower.

Section 3.6 Condemnation. Borrewvesshall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served-in connection with such proceedings.
Lender is hereby irrevocably appointed as Borrower’s attornd y—ii-fact coupled with an interest,
with exclusive powers to collect, receive and retain any awsrd or payment for any taking
accomplished through a condemnation or eminent domain procerding and to make any
compromise or settlement in connection therewith. All condemnation awards or proceeds shall
be cither (a) paid to Lender for application against the Debt or (b) applied to Restoration of the
Property in accordance with Section 4.4 hereof. Notwithstanding any takiig by any public or
quasi—public authority through eminent domain or otherwise (including but net fimited to any
transfer made in lieu of or in anticipation of the exercise of such taking), Borrower'ia'l continue
to pay the Debt at the time and in the manner provided for its payment in the Note a4 in this
Security Instrument and the Debt shall not be reduced until any award or payment therefor shall
have been actually received and applied by Lender, after the deduction of expenses of collection,
to the reduction or discharge of the Debt. Lender shall not be limited to the interest paid on the
award by the condemning authority but shall be entitled to receive out of the award interest at the
rate or rates provided herein or in the Note. Any award or payment to be applied to the reduction
or discharge of the Debt or any portion thereof may be so applied whether or not the Debt or
such portion thereof is then due and payable. If the Property is sold, through foreclosure or
otherwise, prior to the receipt by Lender of the award or payment, Lender shall have the right,
whether or not a deficiency judgment on the Note shall have been or may be sought, recovered or
denied, to receive the award or payment, or a portion thereof sufficient to pay the Debt.

10
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Section 3.7  Leases And Rents.

(@)  Borrower does hereby absolutely and unconditionally assign to Lender,
Borrower’s right, title and interest in all current and future Leases and Rents, it being intended by
Borrower that this assignment constitutes a present, absolute assignment and not an assignment
for additional security only. Such assignment to Lender shall not be construed to bind Lender to
the performance of any of the covenants, conditions or provisions contained in any such Lease or
otherwise impose any obligation upon Lender. Borrower agrees to execute and deliver to Lender
such additional instruments, in form and substance satisfactory to Lender, as may hereafter be
requested by Lender to further evidence and confirm such assignment. Nevertheless, subject to
the terms of this Section 3.7, Lender grants to Borrower a revocable license to operate and
manage the/Property and to collect the Rents. Borrower shail hold the Rents, or a portion thereof
sufficient to discliarge all current sums due on the Debt, in trust for the benefit of Lender for use
in the payment of sach sums. Upon an Event of Default, without the need for notice or demand,
the license granted 1o Borrower herein shall automatically be revoked, and Lender shall
immediately be entitled 5 possession of all Rents, whether or not Lender enters upon or takes
control of the Property. Lcnider is hereby granted and assigned by Borrower the right, at its
option, upon revocation of the license granted herein, to enter upon the Property in person, by
agent or by court-appointed receiver to collect the Rents. Any Rents collected after the
revocation of the license may be applied toward payment of the Debt in such priority and
proportions as Lender in its sole discreticiishall deem proper.

(b)  All Leases shall be sudject to the approval of Lender. All Leases shall
provide that they are subordinate to this Security Initrument and that the tenant thereunder agrees
to attorn to Lender.

(©) Borrower (i) shall observe and perferim all the obligations imposed upon
the lessor under the Leases and shall not do or permit to be done anything to impair the value of
the Leases as security for the Debt; (ii) shall promptly send copies to Lender of all notices of
default which Borrower shall receive thereunder; (iii) shall not collect any of the Rents more
than one (1) month in advance; and (iv) shall not execute any other ¢ssignment of the lessor’s
interest in the Leases or the Rents. Borrower shall promptly send copiesto Lender of all notices
of default which Borrower shall send under any Lease in excess of 5,000 squars feet; and, (A)
shall enforce all of the terms, covenants and conditions contained in the Lease npoa the part of
the lessee thereunder to be observed or performed, short of termination thereor;¢5) shall not
alter, modify or change the terms of the Leases in any material respect without the piian written
consent of Lender; (C) shall not convey or transfer or suffer or permit a conveyance or transfer
of the Property or of any interest therein so as to effect a merger of the estates and rights, or a
termination or diminution of the obligations of, tenants under the Leases; (D) shall not consent to
any assignment of or subletting under the Leases for which LL’s consent is required under the
Leases not in accordance with the terms of the Leases, without the prior written consent of
Lender; and (E} shall not cancel or terminate the Leases or accept a surrender thereof, except that
any Lease of less than 5,000 square feet may be canceled if at the time of the cancellation thereof
a new Lease is entered into on substantially the same terms or more favorable terms as the
canceled Lease.

(d) Borrower, as the lessor thereunder, may enter into proposed lease renewals
and new leases without the prior written consent of Lender, provided each such proposed lease:
1
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(A1) is not for greater than or equal to 5,000 square feet of the net rentable area of the Property;
(ii) shall have an initial term of not less than three (3) years or greater than ten (10) years; (i)
shall provide for rental rates comparable to then-existing local market rates and shall be an
arm’s-length transaction; (iv) shall not contain any options for renewal or expansion by the
tenant thereunder at rental rates which are either below comparable market levels or less than the
rental rates paid by the tenant during the initial lease term; (v) shall be to a tenant which is
experienced, creditworthy and reputable; and (vi) shall comply with the provisions of
subsection (b) above; or (B) is a renewal in accordance with the terms of a Lease existing as of
the date hereof. Borrower may enter into a proposed lease which does not satisfy all of the
conditions set forth in clauses (A)(i) through (A)(v) or clause (B) immediately above, provided
Lender consents in writing to such proposed lease, such consent not to be unreasonably withheld
or delayed.” Busrower may enter into a proposed lease which is for 5,000 or greater but less than
15,000 squarc” feet of the net rentable area of the Property and which satisfies all of the
conditions set ford)in clauses (A)(ii) through (A)v) immediately above, provided Lender
consents in writing <0_siich proposed lease, such consent not to be unreasonably withheld or
delayed, and provided itat (i) Lender shall respond to Borrower’s request for such written
consent within twenty (20) Bvsiness Days after receipt thereof: (ii) if Lender fails to respond to
such request for written consent rvithin such twenty (20) day period, Borrower shall have the
right to give a second (2nd) notice to Lender stating in bold face type of at least fourteen (14)
point font size that “Lender’s failure 15.respond to this notice within fifteen (15) Business Days
shall be deemed approval of the attachéd Lease™; and (iii) if Lender fails to respond to such
second (2nd) notice within fifteen (15) Business-Days after receipt thereof, the Lease in the form
attached thereto shall be deemed approved by Lender. Notwithstanding the preceding sentence,
Borrower shall not modify or amend any other Leases without the express prior written consent
of Lender. Borrower expressly understands that any zid all proposed leases are included in the
definition of “Lease” or “Leases” as such terms ‘mav be used throughout this Security
Instrument, the Note and the Other Security Documents.” Borrower shall furnish Lender with
executed copies of all Leases and any amendments or other ajreepients pertaining thereto within
ten (10) days of the execution thereof.

(¢)  All security deposits of tenants, whether held i cash or any other form,
shall not be commingled with any other funds of Borrower and, if casi:, 'shall be deposited by
Borrower at such commercial or savings bank or banks as may be reasorabls satisfactory to
Lender. Any bond or other instrument which Borrower is permitted to hold” in iieu of cash
security deposits under any applicable legal requirements shall be maintained in il force and
effect in the full amount of such deposits unless replaced by cash deposits as hireinabove
described, shall be issued by an institution reasonably satisfactory to Lender, shall, if permitted
pursuant to any legal requirements, name Lender as payee or lender thereunder (or at Lender’s
option, be fully assignable to Lender) and shall, in al! respects, comply with any applicable legal
requirements and otherwise be reasonably satisfactory to Lender. Borrower shall, upon request,
provide Lender with evidence reasonably satisfactory to Lender of Borrower’s compliance with
the foregoing. Following the occurrence and during the continuance of any Event of Default,
Borrower shall, upon Lender’s request, if permitted by any applicable legal requirements, turn
over to Lender the security deposits (and any interest theretofore earned thereon) with respect to
all or any portion of the Property, to be held by Lender subject to the terms of the Leases.

12
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Section 3.8 Maintenance of Property. Borrower shall cause the Property to be
maintained in a good and safe condition and repair. The Improvements and the Personal
Property shall not be removed, demolished or materially altered (except for normal replacement
of the Personal Property or removal or replacement of personal property by tenants in accordance
with the terms of their respective Lease) without the consent of Lender. Borrower shall promptly
repair, replace or rebuild any part of the Property which may be destroyed by any casualty, or
become damaged, wom or dilapidated or which may be affected by any proceeding of the
character referred to in Section 3.6 hereof and shall complete and pay for any structure at any
time n the process of construction or repair on the Land. Borrower shall not initiate, Jjoin in,
acquiesce in, or consent to any change in any private restrictive covenant, zoning law or other
public o7 private restriction, limiting or defining the uses which may be made of the Property or
any part therest which may have a material adverse affect on the use, operation or value of the
Property. If unidcriapplicable zoning provisions the use of all or any portion of the Property is or
shall become a nouecnforming use, Borrower will not cause or permit the nonconforming use to
be discontinued or abandoned without the express written consent of Lender.

Section 3.9 ( Waste, Borrower shall not commit or suffer any waste of the
Property or make any changé in.the use of the Property which will in any way materially
increase the risk of fire or other hazard arising out of the operation of the Property, or take any
action that might invalidate or give'cause for cancellation of any Policy, or do or permit to be
done thereon anything that may in any.way impair the value of the Property or the security of
this Security Instrument. Borrower will not, without the prior written consent of Lender, permit
any drilling or exploration for or extraction, removal, or production of any minerals from the
surface or the subsurface of the Land, regardless of the depth thereof or the method of mining or
extraction thereof.

Section 3.10  Compliance With Laws. Beriower shall promptly comply with all
existing and future federal, state and local laws, orders, o’dininces, governmental rules and
regulations or court orders affecting or which may be interpreted-to affect the Property, or the
use thereof (“Applicable Laws™). Borrower shall from time to time, 4 pon Lender’s reasonable
request, provide Lender with evidence satisfactory to Lender that the Vroperty complies with all
Applicable Laws or is exempt from compliance with Applicable Laws.) Borrower shall give
prompt notice to Lender of the receipt by Borrower of any notice related t6 a violation of any
Applicable Laws and of the commencement of any proceedings or investigations wiich relate to
compliance with Applicable Laws.

Section 3.11 Books and Records.

(a) Borrower shall keep adequate books and records of account in accordance
with methods acceptable to Lender in its sole discretion, consistently applied and furnish to
Lender:

(1) monthly (and after a Securitization, quarterly) rent rolls signed,
dated and certified by Borrower (or an officer, general partner or principal of Borrower if
Borrower is not an individual) under penalty of perjury to be true and complete to the best
knowledge of such person after having made due inquiry, detailing the names of all tenants of
the Improvements, the portion of Improvements occupied by each tenant, the base rent and any
other charges payable under each Lease and the term of each Lease, including the expiration

13
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date, and any other information as is reasonably required by Lender, within fifteen (15) days
after the end of each calendar month;

(i)  a monthly (and after a Securitization, quarterly) operating
statement of the Property certified by Borrower (or an officer, general partner or principal of
Borrower if Borrower is not an individual) under penalty of perjury to be true and complete to
the best knowledge of such person after having made due inquiry, detailing the total revenues
recetved, total expenses incurred, total capital expenditures (including, but not limited to, all
capital improvements (including, but not limited to, tenant improvements)), leasing commissions
and other leasing costs, total debt service and total cash flow, and if available, any quarterly
operating stutement prepared by an independent certified public accountant, within thirty (30)
days after tlie close of each calendar month; and

(i)  an annual balance sheet and profit and loss statement of Borrower,
in the form required” by Lender, prepared and certified by Borrower, and, if available, any
financial statements prepaied by an independent certified public accountant within ninety (90)
days after the close of each fiszal year of Borrower.

(b) Upon request ‘from Lender, Borrower and its affiliates shall furnish to
Lender no more than twice per calendar year: (i) a property management report for the Property,
showing the number of inquiries mide and/or rental applications received from tenants or
prospective tenants and deposits received from tenants and any other information requested by
Lender, in reasonable detail and certified by Bortower (or an officer, general partner or principal
of Borrower if Borrower is not an individual) uider penalty of perjury to be true and complete,
but no more frequently than quarterly; (ii) an ‘@ccounting of all security deposits held in
connection with any Lease of any part of the Property.including the name and identification
number of the accounts in which such security deposits ar¢ held, the name and address of the
financial institutions in which such security deposits are hetd and the name of the person to
contact at such financial institution, along with any authority ortelease necessary for Lender to
obtain information regarding such accounts directly from such firancia! institutions; and (iii) an
annual operating budget presented on a monthly basis consistent v/ith the annual operating
statement described above for the Property and all proposed capital replacements and
improvements at least fifteen (15) days prior to the start of cach calendar year.

(c) Borrower and its affiliates shall furnish Lender with such ot'ier additional
financial or management information as may, from time to time, be reasonably-required by
Lender in form and substance satisfactory to Lender.

Section 3.12  Payment for Labor and Materials. Borrower will promptly pay
when due all bills and costs for labor, materials, and specifically fabricated materials incurred in
connection with the Property and never permit to exist beyond the due date thereof in respect of
the Property or any part thereof any lien or security interest, even though inferior to the liens and
the security interests hereof, and in any event never permit to be created or exist in respect of the
Property or any part thereof any other or additional lien or security interest other than the liens or
secunty interests hereof, except for the Permitted Exceptions (defined below). Nothing
contained herein shall affect or impair Borrower’s ability to diligently and in good faith contest
any lien or bill for labor or materials, provided that any lien placed upon the Property must be

14
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fully and irrevocably discharged (by bond or otherwise) within 60 days after the date the same is
first placed upon the Property.

Section 3.13  Performance of Other Agreements. Borrower shall observe and
perform each and every term to be observed or performed by Borrower pursuant to the terms of
any agreement or recorded instrument affecting or pertaining to the Property, or given by
Borrower to Lender for the purpose of further securing an obligation secured hereby and any
amendments, modifications or changes thereto,

Section 3.14  Property Management. In the event that Lender determines that
the Propeity/is not being managed in accordance with generally accepted management practices
for propertics similar to the Property, Lender shall deliver written notice thereof to Borrower,
which notice shiall specify with particularity the grounds for Lender’s determination. If Lender
determines that-in= conditions specified in Lender’s notice are not remedied to Lender’s
satisfaction by Borrorwem within thirty (30) days from receipt of such notice or that Borrower has
falled to diligently unidirtake correcting such conditions within such thirty (30) day period,
Borrower shall, at Lender’s direction, terminate any existing management agreement for the
Property and enter into a property management agreement acceptable to Lender with a
management company acceptable to ender.

ARTICLE 4. SPECIAL COVENANTS
Borrower covenants and agree; thet:

Section 4.1 Property Use. The Froperty shall be used only for retail and office
use and for no other use without the prior written <orsent of Lender, which consent may be
withheld in Lender’s sole and absolute discretion. Furthier, Rorrower shall not allow any portion
of the Property to be leased to or used by an individual relz&d to or an entity affiliated with
Borrower,

Section 4.2  ERISA.

(a)  Borrower shall not engage in any transaction which-would cause any
obligation, or action taken or to be taken, hereunder (or the exercise by Lander-of any of its
rights under the Note, this Security Instrument and the Other Security Documeiite} t6 be a non—
exempt (under a statutory or administrative class exemption) prohibited transaction ‘under the
Employee Retirement Income Security Act of 1974, as amended (“ERISA™).

(b) Borrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of the Security Instrument,
as requested by Lender in its sole discretion, that (i) Borrower is not an “employee benefit plan”
as defined in Section 3(3) of ERISA, or other retirement arrangement, which is subject to Title I
of ERISA or Section 4975 of the Intemal Revenue Code of 1986, as amended (the “Code™), or a
“governmental plan” within the meaning of Section 3(32) of ERISA; (ii) Borrower is not subject
to state statutes regulating investments and fiduciary obligations with respect to governmental
plans; and (iii) one or more of the following circumstances is true:

15
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(A)  Equity interests in Borrower are publicly offered securities, within
the meaning of 29 C.F.R. § 2510.3-101(b)(2);

(B)  Less than 25 percent of each outstanding class of equity interests in
Borrower are held by “benefit plan investors” within the meaning of 29 C.F.R. §
2510.3-101(H)(2); or

(C)  Borrower qualifies as an “operating company” or a “real estate
operating company” within the meaning of 29 C.F.R. § 2510.3-101(c) or (¢) or an
investment company registered under The Investment Company Act of 1940).

Section 4.3 Single Purpose Entity.

Q) Borrower has not since its formation and shall not: (A) engage in any
business or activity. other than the ownership, development, operation and maintenance of the
Property, and activities iacidental thereto; (B) acquire or own any material assets other than (i)
the Property, (ii) such incidental Personal Property located at the Property as may be necessary
for the operation of the Property and (iii) reserves required herein and working capital, each of
which must be invested in cash, cash\equivalents or debt instruments with a term of eighteen (18)
months or less unless otherwise specifically permitted by the Note, this Security Instrument or
the Other Security Documents; (C) rieige into or consolidate with any person or entity or
dissolve, terminate or liquidate in whelcor in part, transfer or otherwise dispose of all or
substantially all of its assets or change its legal siructure, without in each case Lender’s consent;
(D) fail to preserve its existence as an entiiy duly organized, validly existing and in good
standing (if applicable) under the laws of the jurisdiction of its organization or formation, or
without the prior written consent of Lender, amend, rionify, terminate or fail to comply with the
provisions of Borrower's Partnership Agreement, Articles or Certificate of Incorporation or
similar organizational documents, as the case may be, as sare may be further amended or
supplemented, if such amendment, modification, terminationor failure to comply would
adversely aftect the ability of Borrower to perform its obligations Lereunder, under the Note or
under the Other Security Documents; (E) own any subsidiary or ma¥e-2ny investment in, any
person or entity without the consent of Lender; (F) commingle its assets with the assets of any of
its general partners, affiliates, principals or of any other person or entity; /&) incur any debt,
secured or unsecured, direct or contingent (including guaranteeing any obligaiiond; vther than the
Debt except with respect to trade payables in the ordinary course of its business'of owning and
operating the Property, provided that such debt is paid within sixty (60) days of whep-incurred;
(H) become insolvent and fail to pay its debts and liabilities from its assets as the same shall
become due; () fail to maintain its records, books of account and bank accounts separate and
apart from those of the general partners, principals and affiliates of Borrower, the affiliates of a
general partner of Botrower, and any other person or entity; (J) enter into any contract or
agreement with any general partner, principal or affiliate of Borrower, except upon terms and
conditions that are intrinsically fair and substantially similar to those that would be available on
an arms-length basis with third parties other than any general partner, principal or affiliate of
Borrower; (K) seek the dissolution or winding up in whole, or in part, of Borrower; (L) maintain
its assets in such a manner that it will be costly or difficult to segregate, ascertain or identify its
individual assets from those of any general partner, principal or affiliate of Borrower, or any
general partner, principal or affiliate thereof or any other person; (M) hold itself out to be
responsible for the debts of another person; (N) make any loans or advances to any third party,
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including any general partner, principal or affiliate of Borrower, or any general partner, principal
or affiliate thereof; (O) fail to file its own tax returns; (P) agree to, enter into or consummate any
transaction which would render Borrower unable to furnish the certification or other evidence
referred to in Section 4.2(b) hereof; (Q) fail either to hold itself out to the public as a legal entity
separate and distinct from any other entity or person or to conduct its business solely in its own
name in order not (i) to mislead others as to the identity with which such other party is
transacting business, or (ii) to suggest that Borrower is responsible for the debts of any third
party (including any general partner, principal or affiliate of Borrower, or any general partner,
principal or affiliate thereof); (R) maintain adequate capital which, together with projected
income, will in Borrower's judgment be sufficient to satisfy its reasonably foreseeable
obligations-as and when due in a business of its size and character and in light of its
contemplatcd - susiness operations, provided, however, that this Clause (R) shall not require any
member of Boriower to make any additional capital contributions to Borrower: (S) file or
consent to the filig of any petition, either voluntary or involuntary, to take advantage of any
applicable insolvency, baenkruptey, liquidation or reorganization statute, or make an assignment
for the benefit of creditsis; or (T) fail to have a sufficient number of employees in light of its
contemplated business operatioee, which may be none, and all of the services performed by any
such employees for Borrower are serformed at the Property.

(b) Borrower hercby represents and warrants to Lender that:

(i) Since its forination, Borrower has not owned any asset or property
other than (i) the Property, and (ii) incidentzl personal property necessary for the ownership or
operation of the Property.

(ii) Since its formation, Gerdeil Manager 76th and Stony, Inc., an
Ilinois corporation (“SPE Member™) has not owned any/asset or property other than (i) its 1%
membership interest in Borrower, and (ii) incidental pe‘sonal property necessary for its
ownership interest in Borrower.

(i)  Since its formation, Borrower has not cngaged in any business
other than the ownership, management and operation of the Propeity and Borrower has
conducted and operated its business as presently conducted and operated.

(1v)  Since its formation, neither Borrower nor SPE Member has entered
into any contract or agreement with any of their respective affiliates, any of théir respective
constituent parties or any affiliate of any constituent party, except those (i) in the ordinary course
of its business and on terms which are intrinsically fair, commercially reasonable and are no less
favorable to it than would be obtained in a comparable arm’s-length transaction with an
unrelated third party and (ii) in connection with this Security Instrument.

(v) Since its formation, neither Borrower nor SPE Member has
incurred any indebtedness other than (i) acquisition financing with respect to the Property;
construction financing with respect to the Improvements and certain off-site improvements
required by municipal and other authorities as conditions to the construction of the
Improvements; and first mortgage financings secured by the Property; and Indebtedness pursuant
to letters of credit, guaranties, interest rate protection agreements and other similar instruments
executed and delivered in connection with such financings, (ii) unsecured trade payables and
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operational debt not evidenced by a note, and (i) indebtedness incurred in the financing of
equipment and other personal property used on the Property.

(vi)  Since its formation, neither Borrower nor SPE Member has made
any loans to any Person or held evidence of indebtedness issued by any other Person or entity
(other than cash and investment-grade securities issued by an entity that is not an affiliate of or
subject to common ownership with such entity).

(vil) Since its formation, Borrower and SPE Member has remained
solvent and have paid their respective debts and liabilities (including, as applicable, shared
personnei-ard overhead expenses) from their own respective assets and generally as the same
have becamé due,

(viit) Since its formation, Borrower and SPE Member have done or
caused to be done-2ii things necessary to observe their respective organizational formalities
applicable to a business entity of its type and to preserve their respective existence or has
promptly taken curative actioi, with respect thereto.

(ix)  Since its formation, (i) Borrower and SPE Member have
maintained all of their respective aceounts (including bank accounts), books and records separate
from those of their respective affiliates 2nd any respective constituent party; (ii) Borrower and
SPE Member have maintained separate filancial statements and their respective assets have not
been listed as assets on the financial statement ofany other entity except as required by generally
accepted accounting principles; provided, however, that any such consolidated financial
statement shall contain a note indicating that 1s_separate assets and liabilities are neither
available to pay the debts of the consolidated entity nor <eastitute obligations of the consolidated
entity; (iii) Borrower and SPE Member have filed their ows respective tax returns and have not
filed a consolidated federal income tax return with any othei Fzrson, except to the extent that
Borrower and SPE Member were required to file consolidates tax returns by law; and (iv)
Borrower and SPE Member have maintained their respective bouks, records, resolutions and
agreements as official records,

x) Since its formation, Borrower has been, and a4 4l times has held
itself out and identified itself and will hold itself out and identify itself as a separ«ie and distinct
entity under its own name or in a name franchised or licensed to it by an entity sther than an
Affiliate of Borrower and not as a division or part of any other Person, excepl forservices
rendered under a business management services agreement with an affiliate that compiies with
the terms contained in Subsection 4.3(b)(iv) above, so long as the manager, or equivalent thereof,
under such business management services agreement holds itself out as an agent of Borrower,
has conducted business in its own name; has not identified itself or any of its affiliates as a
division or part of the other; and has used separate stationery, invoices and checks bearing its
own name and not the name of any affiliate.

(xi)  Since its formation, SPE Member has been, and at all times have
held itself out and identified itself (and SPE Member will hold itself out and identify itself) as a
separate and distinct entity under its own name or in a name franchised or licensed to it by an
entity other than an affiliate of Borrower and not as a division or part of any other Person, except
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for services rendered under a business management services agreement with an affiliate that
complies with the terms contained in Subsection 4.3(b)(iv) above.

(xii)  Since its formation, Borrower and SPE Member have maintained
adequate capital for the normal obligations reasonably foreseeable in a business of its size and
character and in light of its contemplated business operations.

(xiii) Since its formation, neither Borrower nor SPE Member has any of
their respective constituent parties, sought or effected the liquidation, dissolution, winding up,
liquidation, consolidation or merger, in whole or in part, of Borrower or SPE Member, as
applicab’c

(xiv) Since its formation, neither Borrower nor SPE Member has
commingled theirrzspective funds or other assets with those of any Affiliate or constituent party
or any other Persou, 4iid Borrower and SPE Member have held all of their respective assets in
their own name.

(xv) ~“since its formation, Borrower and SPE Member and have
maintained their respective assets i such a manner that it would not be costly or difficult to
segregate, ascertain or identify theiprespective individual assets from those of any Affiliate or
constituent party or any other Person.

(xvi) Since its formaticn, neither Borrower nor SPE Member has
guaranteed or become obligated for the debts of ainy other Person and have not held themselves
out to be responsible for or to have their respecive credit available to satisfy the debts or
obligations of any other Person.

(xvii) Borrower and SPE Memuer ars-cach presently conducting their
respective businesses so that the assumptions made with respect-io each of Borrower and SPE
Member in the Insolvency Opinion are currently true and correct itr-#1] material respects.

(xvii) Since its formation, neither Borrower nsr SPE Member has
permitted any Affiliate or constituent party independent access to its respective-hank accounts.

(xix} Since its formation, Borrower and SPE Membei *ave paid the
salaries of each of their respective own employees (if any) from their own respecive funds and
have maintained a sufficient number of employees (if any) in light of their (reipective
contemplated business operations.

(xx)  Since its formation, Borrower and SPE Member have compensated
each of their respective consultants and agents from their own respective funds for services
provided to it and pay from its own respective assets all obligations of any kind incurred.

(xx1) Since the respective dates of their formation, Borrower and SPE
Member have not acquired any obligations or securities of any of their respective affiliates.
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(xxil) Since the respective dates of their formation, Borrower and SPE
Member have not acquired or held any interest in or formed any entity or subsidiary other than,
in the case of SPE Member, its direct interest in Borrower.

Section 4.4 Restoration After Casualty/Condemnation. In the event of a
casualty or a taking by eminent domain, the following provisions shall apply in connection with
the Restoration of the Property:

(a) It the Net Proceeds (defined below) shall be less than $600,000 and the
costs of completing the Restoration shall be less than $600,000, the Net Proceeds will be
disbursec by Lender to Borrower upon receipt, provided that all of the conditions set forth in
Subsection 4. 4(b)(i) are met and Borrower delivers to Lender a written undertaking to
expeditiously-.cornmence and to satisfactorily complete with due diligence the Restoration in
accordance with<he isrms of this Security Instrument.

(b} i ihe Net Proceeds are equal to or greater than $600,000 or the costs of
completing the Restoration-iz equal to or greater than $600,000, Lender shall make the Net
Proceeds available for the Kestoration in accordance with the provisions of this Subsection
4.4(b). The term “Net Proceeds” for purposes of this Section 4.4(b) shall mean: (i} the net
amount of all insurance proceeds recerved by Lender pursuant to Subsections 3.3(a) (i), (iv), (ix),
and (x) of this Security Instrument as @ rzsalt of such damage or destruction, after deduction of
its reasonable costs and expenses (including, but not limited to, reasonable counsel fees), if any,
in collecting the same or (ii) the net amount f al: awards and payments received by Lender with
respect to a taking referenced in Section 3.6 of this Security Instrument, after deduction of its
reasonable costs and expenses (including, but not “imited to, reasonable counsel fees), if any, in
collecting the same, whichever the case may be.

(M The Net Proceeds shall be made available to Borrower for the
Restoration provided that each of the following conditions are'mei: (A) no Event of Default shall
have occurred under the Note, this Security Instrument or any of tire-Other Security Documents
or an event which after the passage of time or the giving of notice waild constitute an Event of
Default; (B) Borrower shall deliver or cause to be delivered to Lender a Signed detailed budget
approved in writing by Borrower’s architect or engineer stating the entire cost of completing the
Restoration, satisfactory to Lender; (C) the Net Proceeds together with “aiiy'“cash or cash
equivalent deposited by Borrower with Lender are sufficient in Lender’s discretion to cover the
cost of the Restoration; (D) Borrower shall deliver to Lender, at its expense, the insurance set
forth in Subsection 3.3(a} (iii) hereof; (E) less than fifty percent (50%) of the total floor area of
the Improvements has been damaged, destroyed, taken, or rendered unusable as a result of such
fire or other casualty or taking, whichever the case may be; (F) Leases demising in the aggregate
at least 50% of the total rentable space in the Property which has been demised under executed
and delivered Leases in effect as of the date of the occurrence of such fire or other casualty or
taking, whichever the case may be, shall remain in full force and effect during and after the
completion of the Restoration and Borrower furnishes to Lender evidence satisfactory to Lender
that Walgreen Co., an lllinois corporation and Staples, Inc., a Delaware corporation shall
continue to operate their respective retail stores at the Property notwithstanding the occurrence of
any such fire or other casualty or taking, whichever the case may be, and will make all necessary
repairs and restorations thereto at their sole cost and expense; (G) Borrower shall commence the
Restoration as soon as reasonably practicable and shall diligently pursue the same to satisfactory
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completion; (H) Lender shall be satisfied that any operating deficits, including all scheduled
payments of principal and interest under the Note at the Applicable Interest Rate (as defined in
the Note}, which will be incurred with respect to the Property as a result of the occurrence of any
such fire or other casualty or taking, whichever the case may be, will be covered out of (1) the
Net Proceeds, (2) the insurance coverage referred to in Subsection 3.3(a)(ii), if applicable, or (3)
by other funds of Borrower which are deposited with Lender prior to the commencement of the
Restoration; (I} Lender shall be satisfied that, upon the completion of the Restoration, the gross
cash flow and the net cash flow of the Property will be restored to a level sufficient to cover all
carrying costs and operating expenses of the Property, including, without Iimitation, debt service
on the Nofz at a coverage ratio (after deducting replacement reserve requirements and reserves
for tenant iniprovements and leasing commissions from net operating income) of at least 1.10 to
1.00, whick coverage ratio shall be determined by Lender in its sole and absolute discretion on
the basis of the Applicable Interest Rate (as defined in the Note); (J) Lender shall be satisfied
that the Restoratici will be completed on or before the earliest to occur of (1) six (6) months
prior to the Maturity’Dute (as defined in the Note), (2) one (1) year after the occurrence of such
fire or other casualty criaKing, whichever the case may be, (3) the earliest date required for such
completion under the terms of 2ny Leases which are required to remain in effect subsequent to
the occurrence of such fire or’otharcasualty or taking in accordance with the provisions of this
Subsection 4.4(b), or (4) such titae as may be required under applicable zoning law, ordinance,
rule or regulation in order to repaii.and restore the Property to the condition it was in
immediately prior to such fire or other cazualty or to as nearly as possible the condition it was in
immediately prior to such taking, as applicablc; (K) the Property and the use thereof after the
Restoration will be in compliance with and permitted under all applicable zoning laws,
ordinances, rules and regulations; (L) the Restoratica shall be done and completed by Borrower
in an expeditious and diligent fashion and in comptiance with all applicable governmental laws,
rules and regulations (including, without limitation, all zpnlicable Environmental Laws (defined
below}); and (M) such fire or other casualty or taking, as-upplicable, does not result in the loss of
access to the Property or the Improvements.

(i1) The Net Proceeds shall be held by Leadzr, and until disbursed in
accordance with the provistons of this Subsection 4.4(b), shall constitute_additional security for
the Obligations. The Net Proceeds shall be disbursed by Lender to, or as directed by, Borrower
from time to time during the course of the Restoration, upon receipt of ¢vidence reasonably
satisfactory to Lender that (A) all materials installed and work and labor perfeimed (except to
the extent that they are to be paid for out of the requested disbursement) in connection with the
Restoration have been paid for in full, and (B) there exist no notices of pendency, siop orders,
mechanic’s or materialmen’s liens or notices of intention to file same, or any other liens or
encumbrances of any nature whatsoever on the Property arising out of the Restoration which
have not either been fully bonded to the satisfaction of Lender and discharged of record or in the
alternative fully msured to the satisfaction of Lender by the title company insuring the lien of this
Security Instrument.

(i)  All plans and specifications required in connection with the
Restoration shall be subject to prior reasonable review and acceptance in all respects by Lender
and by an independent consulting engineer selected by Lender (the “Casualty Consultant™).
Lender shall have the use of the plans and specifications and all permits, licenses and approvals
required or obtained in connection with the Restoration. The identity of the contractors,
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subcontractors and materialmen engaged in the Restoration, as well as the contracts under which
they have been engaged, shall be subject to prior reasonable review and acceptance by Lender
and the Casualty Consultant. All costs and expenses incurred by Lender in connection with
making the Net Proceeds available for the Restoration including, without limitation, reasonable
counsel fees and disbursements and the Casualty Consultant’s fees, shall be paid by Borrower.

(iv}  Inno event shall Lender be obligated to make disbursements of the
Net Proceeds in excess of an amount equal to the costs actually incurred from time to time for
work in place as part of the Restoration, as certified by the Casualty Consultant, minus the
Casualty Retainage. The term “Casualty Retainage” as used in this Subsection 4.4(b) shall mean
an amovit_zqual to 10% of the costs actually incurred for work in place as part of the
Restoration; as-certified by the Casualty Consultant, until such time as the Casualty Consultant
certifies to Lendz<r that 50% of the required Restoration has been completed. There shall be no
Casualty Retainage with respect to costs actually incurred by Borrower for work in place in
completing the last 30%of the required Restoration. The Casualty Retainage shall in no event,
and notwithstanding anything to the contrary set forth above in this Subsection 4.4(b), be less
than the amount actually held back by Borrower from contractors, subcontractors and
materialmen engaged in the Restoration. The Casualty Retainage shall not be released until the
Casualty Consultant certifies to _ender that the Restoration has been completed in accordance
with the provisions of this SubseCtion 4.4(b) and that all approvals necessary for the re-
occupancy and use of the Property have keen obtained from all appropriate governmental and
quasi-governmental authorities, and Lender recaives evidence reasonably satisfactory to Lender
that the costs of the Restoration have been peid in full or will be paid in full out of the Casualty
Retainage, provided, however, that Lender will_j-lzase the portion of the Casualty Retainage
being held with respect to any contractor, subcspiractor or materialman engaged in the
Restoration as of the date upon which the Casuvalty’Consultant certifies to Lender that the
contractor, subcontractor or materialman has satisfactorl;Comoleted all work and has supplied
all materials in accordance with the provisions of the ccntractor’s, subcontractor's or
materialman’s contract, and the contractor, subcontractor or riaterialman delivers the lien
waivers and evidence of payment in full of all sums due to the <ordractor, subcontractor or
materialman as may be reasonably requested by Lender or by the titlé ornpany insuring the licn
of this Security Instrument. If required by Lender, the release of any such portion of the
Casualty Retainage shall be approved by the surety company, if any, which has issued a payment
or performance bond with respect to the contractor, subcontractor or materialmar?

(v)  Lender shall not be obligated to make disbursements” 5t the Net
Proceeds more frequently than once every calendar month.

(vi)  If at any time the Net Proceeds or the undisbursed balance thereof
shall not, in the reasonable opinion of Lender, be sufficient to pay in full the balance of the costs
which are estimated by the Casualty Consultant to be incurred in connection with the completion
of the Restoration, Borrower shall deposit the deficiency (the “Net Proceeds Deficiency”) with
Lender before any further disbursement of the Net Proceeds shall be made. The Net Proceeds
Deficiency deposited with Lender shall be held by Lender and shall be disbursed for costs
actually incurred in connection with the Restoration on the same conditions applicable to the
disbursement of the Net Proceeds, and until so disbursed pursuant to this Subsection 4.4(b) shall
constitute additional security for the Obligations.
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(vil)  With respect to Restorations related to casualties, the excess, if
any, of the Net Proceeds, and the remaining balance, if any, of the Net Proceeds Deficiency
deposited with Lender after the Casualty Consuliant certifies to Lender that the Restoration has
been completed in accordance with the provisions of this Subsection 4.4(b), and the receipt by
Lender of evidence satisfactory to Lender that all costs incurred in connection with the
Restoration have been paid in full, shall be remitted by Lender to Borrower, provided no Event
of Default shall have occurred under the Note, this Security Instrument or any of the Other
Security Documents.

(c) All Net Proceeds not required (i) to be made available for the Restoration
or (i) to'oesetumed to Borrower as excess Net Proceeds pursuant to Subsection 4.4(b)(vii) may,
at Lender’s‘elzction, be retained and applied by Lender toward the payment of the Debt whether
or not then due-and payable in such order, priority and proportions as Lender in its discretion
shall deem proper wr be paid, cither in whole or in part, to Borrower for such purposes as Lender
shall designate, in 1ts'discretion. If Lender shall receive and retain Net Proceeds, the lien of this
Security Instrument shal-e reduced only by the amount thereof received and retained by Lender
and actually applied by Lende: in reduction of the Debt.

(d)  Notwithstending any other provision of this Security Instrument, for so
long (and only for so long) as the Walcreens Lease shall continue to be in effect: (i) the terms of
the Walgreens Lease shall govern and cout:0l as to the application and disbursement of insurance
proceeds covered under the Walgreens Lease and the restoration, reconstruction and/or repair of
the premises demised under the Walgreens 1.ease, and Lender agrees to disburse or permit the
disbursement of insurance proceeds covered under the Walgreens Lease in the manner provided
therein.

ARTICLE 5. REPRESENTATIONS AMD WARRANTIES
Borrower represents and warrants to Lender thai:

Section 5.1 Warranty of Title. Borrower has good fitle to the Property and has
the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transférand convey the same
and that Borrower possesses an unencumbered fee simple absolute estate i the Land and the
Improvements and that it owns the Property free and clear of all liens, encumbranzes and charges
whatsoever except for those exceptions (other than standard printed exceptions) shown in the
title nsurance policy insuring the lien of this Security Instrument (the “Permitted ixceptions”™).
Borrower shall forever warrant, defend and preserve the title and the validity and priosity of the
lien of this Security Instrument and shall forever warrant and defend the same to Lender against
the clatms of all persons whomsoever,

Section 5.2 Authority. Borrower (and the undersigned representative of
Borrower, if any) has full power, authority and legal right to execute this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and to keep and observe all of the terms of this Security Instrument
on Borrower’s part to be performed.

Section 5.3  Legal Status and Authority. Borrower (a) is duly organized,
validly existing and in good standing under the laws of its state of organization or incorporation;
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(b) is duly qualified to transact business and is in good standing in the State where the Property is
located; and (c) has all necessary approvals, governmental and otherwise, and full power and
authority to own the Property and carry on its business as now conducted and proposed to be
conducted. Borrower now has and shall continue to have the full right, power and authority to
operate and lease the Property, to encumber the Property as provided herein and to perform all of
the other obligations to be performed by Borrower under the Note, this Security Instrument and
the Other Security Documents. Borrower's exact legal name and Borrower's organizational
identification number assigned by its state of formation, if any , is correctly set forth on the first
page of this Security Instrument. Borrower shall notify Lender (i) of any change of its
organizational identification number, or (ii) if Borrower does not now have an organizational
identification number and later obtains one, of such organizational identification number.

Gection 5.4 Validity of Documents. (a) The execution, delivery and
performance by~ Bomower of the Note, this Security Instrument and the Other Security
Documents and the borréwing evidenced by the Note (i} are within the limited lability company
power of Borrower; (i) have been authorized by all requisite limited Hability company action,
(iif) have received all necessary. approvals and consents, corporate, governmental or otherwise;
(iv) will not violate, conflict with, result in a breach of or constitute (with notice or lapse of time,
or both) a default under any ‘provision of law, any order or judgment of any court or
governmental authority, the article< el incorporation, by-laws, partnership, trust or operating
agreement, or other governing instrutaent’of Borrower, or any indenture, agreement or other
instrument to which Borrower is a party cr by.which it or any of its assets or the Property is or
may be bound or affected; (v) will not result'in the creation or imposition of any lien, charge or
encumbrance whatsoever upon any of its asse(s..except the lien and security interest created
hereby; and (vi) will not require any authorizatier or license from, or any filing with, any
governmental or other body (except for the recordatioh of this instrument in appropriate land
records in the State where the Property is located and <xcept for Uniform Commercial Code
filings relating to the security interest created hereby); and (b the Note, this Security Instrument
and the Other Security Documents constitute the legal, valid~and binding obligations of
Borrower.

Section5.5  Litigation. There is no action, suit er proceeding, or any
governmental investigation or any arbitration, in each case pending or, t the knowledge of
Borrower, threatened against Borrower or the Property before any goveocemental or
administrative body, agency or official which (i) challenges the validity of “thiz Security
Instrument, the Note or any of the Other Security Documents or the authority of Borrower to
enter into this Security Instrument, the Note or any of the Other Security Documents or to
perform the transactions contemplated hereby or thereby or (ii) if adversely determined would
have a material adverse effect on the occupancy of the Property or the business, financial
condition or results of operations of Borrower or the Property.

Section 5.6 Status of Property.

(@) No portion of the Improvements is located in an area identified by the
Secretary of Housing and Urban Development or any successor thereto as an area having special
flood hazards pursuant to the National Flood Insurance Act of 1968 or the Flood Disaster
Protection Act of 1973, as amended, or any successor law, or, if located within any such area,
Borrower has obtained and will maintain the insurance prescribed in Section 3.3 hereof.
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(b} Borrower has obtained all necessary certificates, licenses and other
approvals, governmental and otherwise, necessary for the operation of the Property and the
conduct of its business and all required zoning, building code, land use, environmental and other
similar permits or approvals, all of which are in full force and effect as of the date hereof and not
subject to revocation, suspension, forfeiture or modification.

(c}  The Property and the present and contemplated use and occupancy thereof
are in compliance in all material respects with all applicable zoning ordinances, building codes,
land use and environmental laws and other similar laws.

(d)  The Property is served by all utilities required for the current or
contemplated i:se thereof. Al utility service is provided by public utilities and the Property has
accepted or is-eduipped to accept such utility service.

(e) Al public roads and streets necessary for service of and access to the
Property for the curreiit ‘o contemplated use thereof have been completed, are serviceable and
all-weather and are physically,and legally open for use by the public.

(f) The Property 1t served by public water and sewer systems.
(g The Property is t/e¢ from damage caused by fire or other casualty.

(h) Al costs and expenses of any and all labor, materials, supplies and
equipment used in the construction of the Improvements have been paid in full, or, solely with
respect to the build-out under that certain Lease datcd August 8, 2006 by and between Borrower
and Levtran Enterprises, Inc., a Maryland corporation, arz not delinquent.

(i) Borrower has paid in full for, and"is the swner of, all furnishings, fixtures
and equipment (other than tenants’ property) used in conrectisn with the operation of the
Property, free and clear of any and all security interests, liens or/encumbrances, except the Lien
and security interest created hereby.

() All liquid and solid waste disposal, septic and sewer systems located on
the Property are in a good and safe condition and repair and in compliance ‘wit'y 211 Applicable
Laws.

(k) All Improvements, Personal Property and other property of every tind and
nature whatsoever owned by Borrower, or in which Borrower has or shall have an interest, now
or hereafter located upon the Land and the Improvements, or appurtenant thereto, and usable in
connection with the present or future operation and occupancy of the Land and the
Improvements and all building equipment, materials and supplies of any nature whatsoever
owned by Borrower, or in which Borrower has or shall have an interest, now or hereafter located
upon the Land and the Improvements, or appurtenant thereto, or usable in connection with the
present or future operation and occupancy of the Land and the Improvements is located wholly
within the boundaries of the Land.

(D No portion of the Property is leased to or used by an individual related to
or an entity affiliated with Borrower.
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(m)  The Property is, and will continue to be, leased for commercial uses only
to unrelated parties, and for no other use without the prior written consent of the Lender, which
consent may be withheld in the Lender’s sole and absolute discretion, that no portion of the
Property which is leased is, or will be, unimproved real property, and that no portion of the
Property is, or will be, leased to be used for the operation of any private or commercial golf
course, country club, massage parlor, hot tub facility, suntan facility, racetrack or other facility
used for gambling, or any store the principal business of which is the sale of alcoholic beverages
for consumption off premises.

Section 5.7 No Foreign Person. Borrower is not a “foreign person” within the
meaning’of Sections 1445(f)(3) of the Code and the related Treasury Department regulations,
including temzorary regulations.

Section 5.8 Separate Tax Lot. The Property is assessed for real estate tax
purposes as one or nore: wholly independent tax lot or lots, separate from any adjoining land or
improvements not constitzting a part of such lot or lots, and no other Iand or improvements is
assessed and taxed together with the Property or any portion thereof.

Section 5.9  ERISA Compliance.

(a) As of the date nzrenf.and throughout the term of this Security Instrument,
(1) Borrower is not and will not be an “cinployee benefit plan” as defined in Section 3(3) of
ERISA, or other retirement arrangement, which 1 subject to Title I of ERISA or Section 4975 of
the Code, and (ii) the assets of Borrower do tiot"and will not constitute “plan assets” of one or
more such plans for purposes of Title I of ERISA o1 Szetion 4975 of the Code; and

(b} As of the date hereof and througliont the term of this Security Instrument
(i) Borrower is not and will not be a “governmental plan” withiii the meaning of Section 3(32) of
ERISA and (ii) transactions by or with Borrower are not and will‘not be subject to state statutes
applicable to Borrower regulating investments of and fiducialy obligations with respect to
governmental plans.

Section 5.10 Leases. (a) Borrower is the sole owner of the entire lessor’s
interest in the Leases; (b) the Leases are valid and enforceable; (c) the terms ofall alterations,
modifications and amendments to the Leases are reflected in the certified occupancy statement
delivered to and approved by Lender; (d) none of the Rents reserved in the Leasés have been
assigned or otherwise pledged or hypothecated (other than to Lender); (e) none of the 2énts have
been collected for more than one (1) month in advance; (f) the premises demised under the
Leases have been completed and the tenants under the Leases have accepted the same and have
taken possession of the same on a rent—paying basis; and (g) to Borrower’s knowledge, there
exist no offsets or defenses to the payment of any portion of the Rents.

Section 5.11  Financial Condition. (a) Borrower is solvent, and no bankruptcy,
reorganization, insolvency or similar proceeding under any state or federal law with respect to
Borrower has been initiated, and (b) Borrower has received reasonably equivalent value for the
granting of this Security Instrument.
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Section 5.12  Business Purposes. The loan evidenced by the Note is solely for
the business purpose of Borrower, and is not for personal, family, household, or agricultural
purposes.

Section 5.13  Taxes. Borrower has filed all federal, state, county, municipal, and
city income and other tax returns required to have been filed by them and have paid all taxes and
related habilities which have become due pursuant to such returns or pursuant to any assessments
received by them. Borrower does not know of any basis for any additional assessment in respect
of any such taxes and related liabilities for prior years.

Section 5.14  Mailing Addresses. Borrower’s mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and
correct.

Section’ 5,45 No Change in Facts or Circumstances. All information submitted
to Lender m connection with any request by Borrower for the loan evidenced by the Note and/or
any letter of application, mieliminary commitment letter, final commitment letter or other
application or letter of intent /including, but not limited to, all financial statements, rent rolls,
reports and certificates) are accurate; complete and correct in all respects. There has been no
adverse change in any condition, fact, circumstance or event that would make any such
information inaccurate, incomplete or ctherwise misleading.

Section 5.16 Disclosure. Bcrrower has disclosed to Lender all material facts
and has not failed to disclose any material fact zhat could cause any representation or warranty
made herein to be materially misleading.

Section 5.17  Letter-of-Credit Rights. It Borrower is at any time a beneficiary
under a letter of credit relating to the properties, rights, titles «ird interests referenced in Section
1.1 of this Security Instrument now or hereafter issued in tavor of Borrower, Borrower shall
promptly notify Lender thereof and, at the request and opticnof Lender, Borrower shall,
pursuant to an agreement in form and substance satisfactory to Lende: -either (i) arrange for the
issuer and any confirmer of such letter of credit to consent to an assignment to Lender of the
proceeds of any drawing under the letter of credit or (ii} arrange for the Lender to become the
transferee beneficiary of the letter of credit, with Lender agreeing in each case tnzi the proceeds
of any drawing under the letter of credit are to be applied as provided in Section’11.2 of this
Security Instrument.

Section 5.18  Authorization to File Financing Statements, Power of Attorney.
The Borrower hereby authorizes the Lender at any time and from time to time to file any initial
financing statements, amendments thereto and continuation statements with or without the
signature of the Borrower as authorized by applicable law, as applicable to all or part of the
fixtures or Personal Property. For purposes of such filings, the Borrower agrees to furnish any
information requested by the Lender promptly upon request by the Lender. The Borrower also
ratifies its authorization for the Lender to have filed any like initial financing statements,
amendments thereto and continuation statements, if filed prior to the date of this Security
Instrument. The Borrower herby irrevocably constitutes and appoints the Lender and any officer
or agent of the Lender, with full power of substitution, as its true and lawful attorneys-in-fact
with full irrevocable power and authority in the place and stead of the Borrower or in the
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Borrower’s own name to execute in the Borrower’s name any documents and otherwise to carry
out the purposes of this Section 5.18, to the extent that the Borrower authorization above is not
sufficient. To the extent permitted by law, Borrower hereby ratifies all acts said attorneys-in-fact
have lawfully done in the past or shall lawfully do or cause (o be done in the future by virtue
hereof. This power of attorney is coupled with an interest and shall be irrevocable.

ARTICLE 6. OBLIGATIONS AND RELIANCES

Section 6.1  Relationship of Borrower and Lender. The relationship between
Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary or other
special riationship with Borrower, and no term or condition of any of the Note, this Security
Instrument <nd. the Other Security Documents shall be construed so as to deem the relationship
between Borrewsr and Lender to be other than that of debtor and creditor.

Section G2 No Reliance on Lender.  The general partners, officers,
shareholders, members, principals or other beneficial owners of Borrower are experienced in the
ownership and operation of properties similar to the Property, and Borrower and Lender are
relying solely upon such expirtise and business plan in connection with the ownership and
operation of the Property. Borrower is not relying on Lender’s expertise, business acumen or
advice in connection with the Property.

Section 6.3 No Lender {piigations.

(@)  Notwithstanding any ofthe provisions of this Security Instrument
(including, but not limited to, the provisions of Suksestions 1.1(f) and (1), Section 1.2 or Section
3.7), Lender is not undertaking the performance of (i) “ny obligations under the Leases; or (ii)
any obligations with respect to such agreements, contracts, certificates, instruments, franchises,
permits, trademarks, licenses and other documents.

(b) By accepting or approving anything requir<cd.fo be observed, performed or
fulfilled or to be given to Lender pursuant to this Security Instrument, the Note or the Other
Security Documents, including without limitation, any officer’s certificate, balance sheet,
statement of profit and loss or other financial statement, survey, appraisal, ei-insurance policy,
Lender shall not be deemed to have warranted, consented to, or affirmed the’ sufficiency, the
legality or effectiveness of same, and such acceptance or approval thereof shal! rot constitute
any warranty or affirmation with respect thereto by Lender.

Section 6.4  Reliance.  Borrower recognizes and acknowledges that in
accepting the Note, this Security Instrument and the Other Security Documents, Lender is
expressly and primarily relying on the truth and accuracy of the warranties and representations
set forth in Article 5 without any obligation to investigate the Property and notwithstanding any
investigation of the Property by Lender; that such reliance existed on the part of Lender prior to
the date hereof; that the warranties and representations are a material inducement to Lender in
accepting the Note, this Security Instrument and the Other Security Documents; and that Lender
would not be willing to make the loan evidenced by the Note, this Security Instrument and the
Other Security Documents and accept this Security Instrument in the absence of the warranties
and representations as set forth in Article 5,

28




0630042215 Page: 30 of 81

UNOFFICIAL COPY

ARTICLE 7. FURTHER ASSURANCES

Section 7.1 Recording of Security Instrument, Etc. Borrower forthwith upon
the execution and delivery of this Security Instrument and thereafter, from time to time, will
cause this Security Instrument and any of the Other Security Documents creating a lien or
security interest or evidencing the lien hereof upon the Property and each instrument of further
assurance to be filed, registered or recorded in such manner and in such places as may be
required by any present or future law in order to publish notice of and fully to protect and perfect
the lien or security interest hereof upon, and the interest of Lender in, the Property. Borrower
will pay al! taxes, filing, registration or recording fees, and all reasonable expenses incident to
the prepasation, execution, acknowledgment and/or recording of the Note, this Security
Instrument,“the, Other Security Documents, any note or mortgage supplemental hereto, any
security instrum=mi with respect to the Property and any instrument of further assurance, and any
modification or amendment of the foregoing documents, and all federal, state, county and
municipal taxes, duti’s, imposts, assessments and charges arising out of or in connection with the
execution and delivery/si this Security Instrument, any mortgage supplemental hereto, any
security instrument with regpect.to the Property or any instrument of further assurance, and any

modification or amendment o1 the-foregoing documents, except where prohibited by law so to
do.

Section 7.2 Further Aecs, Ete. Borrower will, at the reasonable cost of
Borrower, and without expense to Lender, do..execute, acknowledge and deliver all and every
such further acts, deeds, conveyances, mortgages, assignments, notices of assignments, transfers
and assurances as Lender shall, from time to time..reasonably require, for the better assuring,
conveying, assigning, transferring, and confirming xnto Lender the property and rights hereby
mortgaged, granted, bargained, sold, conveyed, confiried, pledged, assigned, warranted and
transferred or intended now or hereafter so to be, or whizli Borrower may be or may hereafter
become bound to convey or assign to Lender, or for carrying out the intention or facilitating the
performance of the terms of this Security Instrument or for filizic; registering or recording this
Security Instrument, or for complying with all Applicable Laws: Gorrower, on demand, will
execute and dehiver one or more financing statements, chattel mortgag s or other instruments, to
evidence more effectively the security interest of Lender in the Property.

Section 7.3 Changes in Tax, Debt, Credit and Documentary Swanin-Laws.

(a)  If any law is enacted or adopted or amended after the date of th's Security
Instrument which deducts the Debt from the value of the Property for the purpose of taxation or
which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest in the
Property, Borrower will pay the tax, with interest and penalties thereon, if any. If Lender is
advised by counsel chosen by it that the payment of tax by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then Lender shall
have the option by written notice of not less than ninety (90) days to declare the Debt
immediately due and payable, which payment shall not be subject to any prepayment penalty.

(b) Borrower will not claim or demand or be entitled to any credit or credits
on account of the Debt for any part of the Taxes or Other Charges assessed against the Property,
or any part thercof, and no deduction shall otherwise be made or claimed from the assessed value
of the Property, or any part thereof, for real estate tax purposes by reason of this Security
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Instrument or the Debt. If such claim, credit or deduction shall be required by law, Lender shall
have the option, by written notice of not less than ninety (90) days, to declare the Debt
immediately due and payable, which payment of the Debt shall not be subject to any prepayment
penalty.

(¢c)  If at any time the United States of America, any State thereof or any
subdivision of any such State shall require revenue or other stamps to be affixed to the Note, this
Security Instrument, or any of the Other Security Documents or impose any other tax or charge
on the same, Borrower will pay for the same, with interest and penalties thereon, if any.

Section 74 Estoppel Certificates.

fa) After request by Lender {provided such request is limited to not more than
twice in any cafendar year for so long as no Event of Default exists), Borrower, within ten (10)
business days, shal} furpish Lender or any proposed assignee or Investor (as defined in Section
19.1) with a statement, ‘duly acknowledged and certified, setting forth (i) the amount of the
original principal amount of‘the Note, (ii} the unpaid principal amount of the Note, (iii) the rate
of interest of the Note, (iv) the terms of payment and maturity date of the Note, (v) the date
installments of interest and/or principal were last paid, (vi) that, except as provided in such
statement, there are no defaults or events which with the passage of time or the giving of notice
or both, would constitute an event of defzuli under the Note or the Security Instrument, (vii) that
the Note and this Security Instrument ar¢ valid, legal and binding obligations and have not been
modified or if modified, giving particulars Of such modification, (viii) whether any offsets or
defenses exist against the obligations secured héreby and, if any are alleged to exist, a detailed
description thereof, (ix) that all Leases are in full ‘orce and effect and (provided the Property is
not a residential multifamily property) have not been niedified (or if modified, setting forth all
modifications), (x) the date to which the Rents thereunder/have been paid pursuant to the Leases,
(xi) whether or not, to the best knowledge of Borrower, any of the lessees under the Leases are in
default under the Leases, and, if any of the lessees are in defauit setting forth the specific nature
of all such defaults, (xii) the amount of security deposits held by Rorrower under each Lease and
that such amounts are consistent with the amounts required under eacliLease, and (xiii) as to any
other matters reasonably requested by Lender and reasonably related to the Leases, the
obligations secured hereby, the Property or this Security Instrument,

(b) Borrower shall use commercially reasonable efforts to deliver to Lender,
promptly upon request (provided such request is not made more than once in any caleadar year
unless such request is made in connection with a Securitization, then such request may be made
more than once in any calendar year), duly executed estoppel certificates from any one or more
commercial lessees as required by Lender attesting to such facts regarding the Lease as Lender
may require, including but not limited to attestations that each Lease covered thereby is in full
force and effect with no defaults thereunder on the part of any party, that none of the Rents have
been paid more than one month in advance, and that the lessee claims no defense or offset
against the full and timely performance of its obligations under the Iease.

() Lender, by its acceptance of this Security Instrument, agrees to deliver to
Borrower promptly upon Borrower’s request therefor (provided such request is not made more
than twice In any calendar year} a written statement setting forth the unpaid principal amount of
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the Note, the accrued and unpaid interest thereon and the date on which an installment of interest
and/or principal were last paid thereunder.

Section 7.5  Flood Insurance. After Lender’s request, Borrower shall deliver
evidence satisfactory to Lender that no portion of the Improvements is situated in a federally
designated “special flood hazard area.” Lender acknowledge that Borrower has delivered such
satisfactory evidence as of the date hereof.

Section 7.6 Splitting of Security Instrument. This Security Instrument and the
Note shall, at any time until the same shall be fully paid and satisfied, at the sole election of
Lender, kv split or divided into two or more notes and two or more security instruments, each of
which shall.cover all or a portion of the Property to be more particularly described therein. To
that end, Borrgwer, upon written request of Lender and at Lender’s sole cost and expense, shall
execute, acknowicZge and deliver, or cause to be executed, acknowledged and delivered by the
then owner of the Piorerty, to Lender and/or its designee or designees substitute notes and
security instruments in/such principal amounts, aggregating not more than the then unpaid
principal amount of this Security Instrument, and containing terms, provisions and clauses
similar to those contained herzin and in the Note, and such other documents and instruments as
may be required by Lender.

Section 7.7 Replacerient Documents. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destuction or mutilation of the Note or any Other Security
Document which is not of public record, and in the case of any such mutilation, upon surrender
and cancellation of such Note or Other Security Dhcument, Borrower will issue, in lieu thereof,
and at no material cost or expense to Borrower, a riplacement Note or Other Security Document,
dated the date of such lost, stolen, destroyed or mutilpie Note or Other Security Document in
the same principal amount thereof and otherwise of like tener.

ARTICLE 8. DUE ON SALE/ENCUMPRRANCE

Section 8.1  Lender Reliance. Borrower acknoviedges that Lender has
examined and relied on the experience of Borrower and its general partaers, principals and (if
Borrower is a trust) beneficial owners in owning and operating properties sucli-as the Property in
agreeing to make the loan secured hereby, and will continue to rely on Borrewsr’s ownership of
the Property as a means of maintaining the value of the Property as security for repayment of the
Debt and the performance of the Other Obligations. Borrower acknowledges that Lender has a
valid interest in maintaining the value of the Property so as to ensure that, should-Gorrower
default in the repayment of the Debt or the performance of the Other Obligations, Lender can
recover the Debt by a sale of the Property.

Section 8.2  No Sale/Encumbrance. Borrower agrees that Borrower shall not,
without the prior written consent of Lender, sell, convey, mortgage, grant, bargain, encumber,
pledge, assign, or otherwise transfer the Property or any part thereof or permit the Property or
any part thereof to be sold, conveyed, mortgaged, granted, bargained, encumbered, pledged,
assigned, or otherwise transferred.

Section 8.3  Sale/Encumbrance Defined. A sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer within the meaning of this Article 8 shall

31




0630042215 Page: 33 of 81

UNOFFICIAL COPY

be deemed to include, but not limited to, (a) an installment sales agreement wherein Borrower
agrees to sell the Property or any part thereof for a price to be paid in installments; (b) an
agreement by Borrower leasing all or a substantial part of the Property for other than actual
occupancy by a space tenant thereunder or a sale, assignment or other transfer of, or the grant of
a security interest in, Borrower’s right, title and interest in and to any Leases or any Rents; (¢) if
Borrower or any general partner of Borrower is a corporation, the voluntary or involuntary sale,
conveyance, transfer or pledge of such corporation’s stock or the creation or issuance of new
stock by which an aggregate of more than 49% of the ownership of such corporation’s stock
shatl be vested in or pledged to a party or parties who are not now stockholders; (d) if Borrower
or any geparal partner of Borrower is a limited liability company, the voluntary or involuntary
sale, coriveyance, transfer or pledge of membership interests in the capital or profits of such
company or the creation or issuance of new membership interests by which an aggregate of more
than 49% of in< pwnership of such company’s membership interests shall be vested in or
pledged to a party Grparties who do not now hold membership interests in such company; (e) if
Borrower or any gencrai partner of Borrower is a limited or general partnership or joint venture,
(i) the change, removal Si resignation of a general partner or managing partner, (ii) the transfer
or pledge of the partnership inierest of any general partner or managing partner or any profits or
proceeds relating to such partriership interest, (iii) the transfer or pledge of more than 49% of the
capital or profits of the partnership or (iv) the creation or issuance of new partnership interests by
Borrower or its general partner which-an aggregate of more than 49% of the ownership of
partnership interests In such partnership-spall be vested in a party or parties who do not now hold
partnership interests in such partnership’ or jeint venture; and (f) without limitation to the
foregoing, any voluntary or involuntary sale, transfer, conveyance or pledge by any person or
entity which directly or indirectly controls Birrower (by operation or law or otherwise) (a
“Principal”) of its direct or indirect controlling-inferest in Borrower. Notwithstanding the
foregoing, the following transfers shall not be deemed {002 a sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment or transfer witiin the meaning of this Article 8: (A)
transfer by devise or descent or by operation of law upor. the death of a partner, member,
shareholder or stockholder of Borrower or any managing member taereof, and (B) a sale, transfer
or hypothecation of a partnership, shareholder or membership interestin Borrower, whichever
the case may be, by the current partner(s), sharcholder(s} or member(s}, as applicable, to an
immediate family member (i.e., parents, spouses, siblings, children orgrandchildren) of such
partner, or shareholder or member or to a Principal {(or a trust for the Lenefit of any such
persons).

Section 8.4  Lender’s Rights.

{a)  Lender reserves the right to condition the consent required hereunder upon
a modification of the terms hereof and, if required, on assumption of the Note, this Security
Instrument and the Other Security Documents as so modified by the proposed transferee, on
payment of a transfer fee of one percent (1%) of the principal balance of the Note and all of
Lender’s expenses incurred in connection with such transfer, including without limitation the
approval by any and all Rating Agencies, required by Lender, of the proposed transferee, the
proposed transferee’s continued compliance with the covenants set forth in Sections 4.2 and 4.3
hereof, or such other conditions as Lender shall determine in its sole discretion to be in the
nterest of Lender. An assignment and assumption of the Note shall not be permitted within the
first twelve (12) months from the date hereof. Lender shall not be required to demonstrate any
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actual impairment of its security or any increased risk of default hereunder in order to declare the
Debt immediately due and payable upon Borrower’s sale, conveyance, mortgage, grant, bargain,
encumbrance, pledge, assignment, or transfer of the Property without Lender’s consent. This
provision shall apply to every sale, conveyance, mortgage, grant, bargain, encumbrance, pledge,
assignment, or transfer of the Property regardless of whether voluntary or not, or whether or not
Lender has consented to any previous sale, conveyance, mortgage, grant, bargain, encumbrance,
pledge, assignment, or transfer of the Property.

{b) An assignment and assumption of the Note, the Security Instrument and
the Other Security Documents from Borrower and Principal (as defined in that certain Indemnity
Agreement cated as of the date hereof) to a transferee and a guarantor (all of whom shall be
acceptable 10 Joender at Lender’s sole and absolute discretion) in accordance with the terms and
conditions of s Security Instrument shall release Borrower and Principal from liability under
the Note, the Secu:ity Instrament and the Other Security Documents to the extent such liability
accrues from and after-the date such transferee and guarantor assume the Note, the Security
Instrument and the Other Security Documents.

ARTICLE 9. PREPAYMENT

Section 9.1 Prepayinent Before Event of Default. The Debt may be prepaid
only in strict accordance with the epress terms and conditions of the Note including the
payment of any prepayment consideratioi br premium due under the Note,

Section 9.2 Prepayment on Caguulty and Condemnation. Provided no Event of
Default exists under the Note, this Security Instrurient or the Other Security Documents, in the
event of any prepayment of the Debt pursuant to the térrisof Sections 4.4 hereof, no prepayment
consideration or premium shall be due in connection therewith, but Borrower shall be
responsible for all other amounts due under the Note, this Security Instrument and the Other
Security Documents. Any prepayment made pursuant to this-Section 9.2 that is not made on a
Payment Date shall be accompanied by interest that would be due apd payable through the next
scheduled Payment Date.

Section 9.3 Prepayment After Event of Default. Following an Event of
Default and acceleration of the Debt, if Borrower or anyone on Borrower’s behalinakes a tender
of payment of the amount necessary to satisfy the Debt at any time prior to forzclosure sale
(including, but not limited to, sale under power of sale, if available, under (hiy Security
Instrument), or during any redemption period after foreclosure, (i) the tender of payment shall
constitute an evasion of Borrower’s obligation to pay any prepayment consideration or premium
due under the Note and such payment shall, therefore, to the maximum extent permitted by law,
include a premium equal to the prepayment consideration or premium that would have been
payable on the date of such tender had the Debt not been so accelerated, or (i) if at the time of
such tender a prepayment would have been prohibited under the Note had the Debt not been so
accelerated, the tender of payment shall constitute an evasion of such prepayment prohibition
and shall, therefore, to the maximum extent permitted by law, include an amount equal to the
greater of (i) 3% of the then principal amount of the Note and (ii) an amount equal to the excess
of (A) the sum of the present values of a series of payments payable at the times and in the
amounts equal to the payments of principal and interest (including, but not limited to the
principal and interest payable on the Maturity Date (as defined in the Note)) which would have
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been scheduled to be payable after the date of such tender under the Note had the Debt not been
accelerated, with each such payment discounted to its present value at the date of such tender at
the rate which when compounded monthly is equivalent to the Prepayment Rate (as defined in
the Note), over (B) the then principal amount of the Note.

ARTICLE 10. DEFAULT

Section 10.1 Events of Default. The occurrence of any one or more of the
following events shall constitute an “Event of Default™

(a)  if any portion of the Debt is not paid within five (5) days following the
date the sam< is due or if the entire Debt is not paid on or before the Maturity Date;

0}~ 1f any of the Taxes or Other Charges is not paid within ten (10) days
following the date the“same is due and payable except to the extent sums sufficient to pay such
Taxes and Other Charges have been deposited with Lender in accordance with the terms of this
Security Instrument;

(c) if the Policies are not kept in full force and effect, or if the Policies are not
delivered to Lender within five (5;-days of Lender’s request;

(d)  if the Property is sulject to actual waste;

(e) if Borrower violates ¢r.dees not comply with any of the provisions of
Sections 3.7 and 4.3 and Articles 8, 12 and 13;

(f) if any representation or warranty ol Borrower or any person guaranteeing
payment of the Debt or any portion thereof or performarce by Borrower of any of the terms of
this Security Instrument or any general partner, managing membcer, principal or beneficial owner
of any of the foregoing, made herein or any guaranty or indem:irty; or in any certificate, report,
financial statement or other instrument or document furnished to Lexaer shall have been false or
misleading in any material respect when made;

(g)  if (i) Borrower or any general partner or managing riember of Borrower
shall commence any case, proceeding or other action (A) under any existing or favie law of any
jurisdiction, domestic or foreign, relating to bankruptcy, insolvency, ~resrganization,
conservatorship or relief of debtors, seeking to have an order for relief entered with irozct to it,
or seeking to adjudicate it a bankrupt or insolvent, or seeking reorganization, arrangement,
adjustment, winding-up, liquidation, dissolution, composition or other relief with respect to it or
its debts, or (B) seeking appointment of a receiver, trustee, custodian, conservator or other
similar official for it or for all or any substantial part of its assets, or the Borrower, or any general
partner or managing member of Borrower, shall make a general assignment for the benefit of its
creditors; or (ii) there shall be commenced against Borrower, or any general partner or managing
member of Borrower, any case, proceeding or other action of a nature referred to in clause (i)
above which (A) results in the entry of an order for relief or any such adjudication or
appointment or {B) remains undismissed, undischarged or unbonded for a period of ninety (90)
days; or (iii) there shall be commenced against the Borrower, or any general partner or managing
member of Borrower, any case, proceeding or other action seeking issuance of a warrant of
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attachment, execution, distraint or similar process against all or any substantial part of its assets
which results in the entry of any order for any such relief which shall not have been vacated,
discharged, or stayed or bonded pending appeal within ninety (90) days from the entry thereof;
or (iv) the Borrower, or any general partner or managing member of Borrower, shall take any
action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the
acts set forth in clause (i), (ii), or (iii) above; or (v) the Borrower, or any general partner of
Borrower, shall generally not, or shall be unable to, or shall admit in writing its inability to, pay
its debts as they become due;

(h) if Borrower shall be in default under any other mortgage, deed of trust,
deed to scenre debt or other security agreement covering any part of the Property beyond all
applicable :iofice and cure periods whether it be superior or junior in lien to this Security
Instrument;

(1) ilthe Property becomes subject to any mechanic’s, materialman’s or other
lien other than a lien for/lecal real estate taxes and assessments not then due and payable and the
lien shall remain undischarged of record (by payment, bonding or otherwise) for a period of
ninety (90) days;

oM if any federal téx lien is filed against Borrower, any general partner or
managing member of Borrower, or the Property and same is not discharged of record within
ninety (90) days after same 1s filed;

(k) if Borrower fails to cure any violations of Applicable Laws within sixty
(60) days of first having received notice thereof;

() if (1} Borrower fails to timely provice Lender with the written certification
and evidence referred to in Section 4.2 hereof, or (i1) Borrowe; Consummates a transaction which
would cause the Security Instrument or Lender’s exercisc.of/its rights under this Security
Instrument, the Note or the Other Security Documents to conititate a nonexempt prohibited
transaction under ERISA or result in a violation of a state statute regriating governmental plans,
subjecting Lender to liability for a violation of ERISA or a state statute;

(m) if Borrower shall fail to reimburse Lender on demand - with interest
calculated at the Default Rate (defined below), for all Insurance Premiums oi Taxes, together
with interest and penalties imposed thereon, paid by Lender pursuant to this Security/ Iustrument;

(n)  if Borrower shall fail to timely deliver to Lender an estoppel certificate
pursuant to the terms of Subsection 7.4(a);

(0) if, after twenty (20) days’ written notice from Lender, Borrower shall fail
to deliver to Lender, the statements referred to in Section 3.11 in accordance with the terms
thereof;

(p) if any default occurs in the performance of any guarantor's or
indemnitor’s obligations under any guaranty or indemnity executed in connection herewith and
such default continues after the expiration of applicable grace periods set forth in such guaranty
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or indemnity, or if any representation or warranty of any guarantor or indemnitor thercunder
shall be false or misleading in any material respect when made;

) if for more than thirty (30) days after notice from Lender, Borrower shall
continue to be in default under any other term, covenant or condition of the Note, this Security
Instrument or the Other Security Documents in the case of any default which can be cured by the
payment of a sum of money or for sixty (60) days after notice from Lender in the case of any
other default, provided that if such default cannot reasonably be cured within such sixty (60) day
period and Borrower shall have commenced to cure such default within such sixty (60) day
period and thereafter diligently and expeditiously proceeds to cure the same, such sixty (60) day
period skail.be extended for so long as it shall require Borrower in the exercise of due diligence
to cure suck default, it being agreed that no such extension shall be for a period in excess of one
hundred twenty £120) days; or

(r) a default beyond applicable notice or cure periods (if any) shall occur
under any Other Secunty Bocuments,

Section 10.2 ~fate Payment Charge. If any sum payable under this Security
Instrument or any of the Other Security Documents is not paid prior to the fifth (5th) day after
the date on which it is due, Borrow¢r shall pay to Lender upon demand an amount equal to the
lesser of five percent (5%} of such unpaic sum or the maximum amount permitted by applicable
law, to defray the expense incurred by Lender in handling and processing such delinquent
payment and to compensate Lender for the I¢ss cf the use of such delinquent payment, and such
amount shall be secured by this Security Instrument and the Other Security Documents.

Section 10.3  Default Interest. Borrower will pay, from the date of an Event of
Detault through the earlier of the date upon which the Event-of Default is cured or the date upon
which the Debt is paid in full, interest on the unpaid principal baiance of the Note at a per annum
rate equal to the lesser of (a) five percent (5%) plus the Appiicable Interest Rate (as defined in
the Note), and (b) the maximum interest rate which Borrower majy hy law pay or Lender may
charge and collect (the “Default Rate™).

ARTICLE 11. RIGHTS AND REMEDIES

Section 11.1 Remedies. Upon the occurrence of any Eveni of Default,
Borrower agrees that Lender or Mortgagee, acting on behalf of and at the sole discretion of
Lender in its capacity as Lender’s nominee, may take such action, without notice or denand, as
it deems advisable to protect and enforce its rights against Borrower and in and to the Property,
including, but not limited to, the following actions, each of which may be pursued concurrently
or otherwise, at such time and in such order as Lender may determine, in its sole discretion,
without impairing or otherwise affecting the other rights and remedies of Lender:

(a) declare the entire unpaid Debt to be immediately due and payable;

(b) institute proceedings, judicial or otherwise, for the complete foreclosure of
this Security Instrument under any applicable provision of law in which case the Property or any
interest therein may be sold for cash or upon credit in one or more parcels or in several interests
or portions and in any order or manner;
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(c) with or without entry, to the extent permitted and pursuant to the
procedures provided by applicable law, institute proceedings for the partial foreclosure of this
Security Instrument for the portion of the Debt then due and payable, subject to the continuing
lien and security interest of this Security Instrument for the balance of the Debt not then due,
unimpaired and without loss of priority;

(d)  sell for cash or upon credit the Property or any part thereof and all estate,
claim, demand, right, title and interest of Borrower therein and rights of redemption thereof,
pursuant to power of sale, if available, or otherwise, at one or more sales, as an entity or in
parcels, at such time and place, upon such terms and after such notice thereof as may be required
or permited by law;

) institute an action, suit or proceeding in equity for the specific
performance of @07 covenant, condition or agreement contained herein, in the Note or in the
Other Security Docurients;

() recover, judgment on the Note either before, during or after any
proceedings for the enforcenicnc of this Security Instrument or the Other Security Documents;

(g) apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property, without notice and without.regard for the adequacy of the security for the Debt
and without regard for the solvency of Bowower or of any person, firm or other entity liable for
the payment of the Debt;

(h)  subject to any applicableizw. the license granted to Borrower under
Section 1.2 shall automatically be revoked and Lerder may enter into or upon the Property,
either personally or by its agents, nominees or attorneys a.d dispossess Borrower and its agents
and servants therefrom, without liability for trespass, dariages or otherwise and exclude
Borrower and its agents or servants wholly therefrom, and talce pussession of all books, records
and accounts relating thereto and Borrower agrees to surrender possession of the Property and of
such books, records and accounts to Lender upon demand, and thereanon Lender may (i) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with all and every
part of the Property and conduct the business thereat; (ii) complete any ecustruction on the
Property in such manner and form as Lender deems advisable; (iii) make alierations, additions,
renewals, replacements and improvements to or on the Property; (iv) exercise 2l rights and
powers of Borrower with respect to the Property, whether in the name of Borrower or otherwise,
ncluding, without limitation, the right to make, cancel, enforce or modify Leases, ¢biain and
evict tenants, and demand, sue for, collect and receive all Rents of the Property and every part
thereof; (v) require Borrower to pay monthly in advance to Lender, or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use and occupation of such part of
the Property as may be occupied by Borrower; (vi) require Borrower to vacate and surrender
possession of the Property to Lender or to such receiver and, in default thereof, Borrower may be
evicted by summary proceedings or otherwise; and (vii} apply the receipts from the Property to
the payment of the Debt, in such order, priority and proportions as Lender shall deem appropriate
i its sole discretion after deducting therefrom all expenses (including reasonable attorneys’ fees)
incurred in connection with the aforesaid operations and all amounts necessary to pay the Taxes,
Other Charges, insurance and other expenses in connection with the Property, as well as just and
reasonable compensation for the services of Lender, its counsel, agents and employees;
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(1) exercise any and all nghts and remedies granted to a secured party upon
default under the Uniform Commercial Code, including, without limiting the generality of the
foregoing: (1) the right to take possession of the Personal Property or any part thereof, and to
take such other measures as Lender may deem necessary for the care, protection and preservation
of the Personal Property, and (ii) request Borrower at its expense to assemble the Personal
Property and make it available to Lender at a convenient place acceptable to Lender. Any notice
of sale, disposition or other intended action by Lender with respect to the Personal Property sent
to Borrower in accordance with the provisions hereof at least five (5) days prior to such action,
shall constitute commercially reasonable notice to Borrower,

() apply any sums then deposited in the Escrow Fund and any other sums
held in escrov-or otherwise by Lender in accordance with the terms of this Security Instrument
or any Other-5>ccurity Document to the payment of the following items in any order in its
discretion: (i) Tax<s)and Other Charges; (i1} Insurance Premiums; (iii) Interest on the unpaid
principal balance of <ne Note; (iv) Amortization of the unpaid principal balance of the Note; (v)
All other sums payable pursuant to the Note, this Security Instrument and the Other Security
Documents, including withou limitation advances made by Lender pursuant to the terms of this
Security Instrument;

(k) surrender the Pelicies maintained pursuant to Article 3 hereof, collect the
unearned Insurance Premiums and apply such sums as a credit on the Debt in such priority and
proportion as Lender in its discretion shali deem proper, and in connection therewith, Borrower
hereby appoints Lender as agent and attorney-in—fact (which is coupled with an interest and is
therefore irrevocable) for Borrower to collect such insurance Premiums;

(H pursue such other remedies as Lencsr may have under applicable law;

(m) apply the undisbursed balance ot any INet Proceeds Deficiency deposit,
together with interest thereon, to the payment of the Debt in such order, priority and proportions
as Lender shall deem to be appropriate in its discretion; or

(n)  under the power of sale, if available, hereby granted, Lender shall have the
discretionary right to cause some or all of the Property, including any Ferseual Property, to be
sold or otherwise disposed of in any combination and in any manner permitted by applicable law.

In the event of a sale, by foreclosure, power of sale (if available), or'otherwise, of
less than all of the Property, this Secunty Instrument shall continue as a lien and secuiity interest
on the remaining portion of the Property unimpaired and without loss of priority. In the event of
a sale, by foreclosure, power of sale (if available), or otherwise, Lender may bid for and acquire
the Property and, in lieu of paying cash therefor, may make settlement for the purchase price by
crediting against the Obligations the amount of the bid made therefor, after deducting therefrom
the expenses of the sale, the cost of any enforcement proceeding hereunder and any other sums
which Lender is authorized to deduct under the terms hereof, to the extent necessary to satisfy
such bid. Notwithstanding the provisions of this Section 11.1 to the contrary, if any Event of
Default as described in clause (i) or (i1} of Subsection 10.1(g) shall occur, the entire unpaid Debt
shall be automatically due and payable, without any further notice, demand or other action by
Lender.

38




0630042215 Page: 40 of 61

UNOFFICIAL COPY

Section 11.2  Application of Proceeds. The purchase money, proceeds and
avails of any disposition of the Property, or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Security Instrument or the Other Security Documents, may be
applied by Lender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall deem proper. Upon any foreclosure sale or sales of all or any portion of the
Property under the power of sale (if available) herein granted (if any), Lender may bid for and
purchase the Property and shall be entitled to apply all or any part of the Debt as a credit to the
purchase price.

Section 1.3 Right To Cure Defaults. Upon the occurrence of any Event of
Default or.if Borrower fails to make any payment or to do any act as herein provided, Lender
may, but withcut any obligation to do so and without notice to or demand on Borrower and
without releasing Borrower from any obligation hereunder, make or do the same in such manner
and to such exterc es Lender may deem necessary to protect the security hereof. Lender is
authorized to enter uporthe Property for such purposes, or appear in, defend, or bring any action
or proceeding to protec’iis interest in the Property or to foreclose this Security Instrument or
collect the Debt, and the cost and expense thereof (including reasonable attorneys’ fees to the
extent permitted by law), witk'interest as provided in this Section 11.3, shall constitute a portion
of the Debt and shall be due and payable to Lender upon demand. All such costs and expenses
incurred by Lender in remedying tucn Event of Default or such failed payment or act or in
appearing m, defending, or bringing ‘ary-such action or proceeding shall bear interest at the
Default Rate, for the period after notice fiom Lender that such cost or expense was incurred to
the date of payment to Lender. All such costs und expenses incurred by Lender together with
interest thereon calculated at the Default Rate shal! be deemed to constitute a portion of the Debt
and be secured by this Security Instrument and ‘the Other Security Documents and shall be
immediately due and payable upon demand by Lender *heiefor.

Section 11.4  Actions and Proceedings. Lernder has the right to appear in and
defend any action or proceeding brought with respect to the Freperty and to bring any action or
proceeding, in the name and on behalf of Borrower, which Lenaer. in its reasonable discretion,
decides should be brought to protect its interest in the Property.

Section 11.5 Recovery of Sums Required to be Paid. Leader shall have the
right from time to time to take action to recover any sum or sums which consiitite-a part of the
Debt as the same become due, without regard to whether or not the balance of the/1>2bt shall be
due, and without prejudice to the right of Lender thereafter to bring an action of foreciosure, or
any other action, for a default or defaults by Borrower existing at the time such earlier action was
commenced.

Section 11.6 Examination of Books and Records. Lender, its agents,
accountants and attorneys shall have the right to examine the records, books, management and
other papers of Borrower and its affiliates which reflect upon their financial condition, at the
Property or at any office regularly maintained by Borrower or its affiliates or where the books
and records are located with no less than five (5} days notice to Borrower. Lender and its agents
shall have the right to make copies and extracts from the foregoing records and other papers. In
addition, Lender, its agents, accountants and attorneys shall have the right to examine and audit
the books and records of Borrower and its affiliates pertaining to the income, expenses and
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operation of the Property during reasonable business hours at any office of Borrower and its
affiliates where the books and records are located.

Section 11.7  Other Rights, Etc.

(@)  The failure of Lender to insist upon strict performance of any term hereof
shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall not
be relieved of Borrower’s obligations hereunder by reason of (i) the failure of Lender to comply
with any request of Borrower to take any action to foreclose this Security Instrument or
otherwise enforce any of the provisions hereof or of the Note or the Other Security Documents,
(i1) the reiease, regardless of consideration, of the whole or any part of the Property, or of any
person liablC far the Debt or any portion thereof, or (iii) any agreement or stipulation by Lender
extending the-tirie of payment or otherwise modifying or supplementing the terms of the Note,
this Security Instivinent or the Other Security Documents.

(b)  Utisagreed that the risk of loss or damage to the Property is on Borrower,
and Lender shall have no lisbility whatsoever for decline in value of the Property, for failure to
maintain the Policies, or for {ziture to determine whether insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be deemed an election of judicial relief,
if any such possession is requested Or obtained, with respect to any Property or collateral not in
Lender’s possession.

(c)  Upon an Event of Detauls, after all applicable notice and cure periods,
Lender may resort for the payment of the Debt i any other security held by Lender in such order
and manner as Lender, in its discretion, may elect. Lender may take action to recover the Debt,
or any portion thereof, or to enforce any covenant heieo! without prejudice to the right of Lender
thereafter to foreclose this Security Instrument. The rights of Lender under this Security
Instrument shall be separate, distinct and cumulative and zone shall be given effect to the
exclusion of the others. No act of Lender shall be construed as 21 election to proceed under any
one provision herem to the exclusion of any other provision. _ender shall not be limited
exclusively to the rights and remedies herein stated but shall be zititled to every right and
remedy now or hereafter afforded at law or in equity.

Section 11.8 Right To Release Any Portion Of The Property.< Lender may
release any portion of the Property for such consideration as Lender may requirc »vithout, as to
the remainder of the Property, in any way impairing or affecting the lien or piwrity of this
Security Instrument, or improving the position of any subordinate lienholder with respect thereto,
except to the extent that the obligations hereunder shall have been reduced by the actual
monetary consideration, if any, received by Lender for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Lender may require
without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security interest in the remaining portion of the Property.

Section 11.9  Violation Of Laws. If the Property is not in compliance with
Applicable Laws, Lender may impose additional requirements upon Borrower in connection
herewith including, without limitation, monetary reserves or financial equivalents.
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Section 11.10 Right Of Entry. Lender and its agents shall have the right to enter
and inspect the Property at all reasonable times,

ARTICLE 12. ENVIRONMENTAL HAZARDS

Section 12.1 Environmental Representations And Warranties.  Borrower
represents and warrants, based upon an environmental assessment of the Property and
information that Borrower knows or should reasonably have known, that: (a) there are no
Hazardous Substances (defined below) or underground storage tanks in, on, or under the
Property, except those that are both (i) in compliance with Environmental Laws (defined below)
and with/permits issued pursuant thereto and (ii) fully disclosed to Lender in writing pursuant to
the written.renorts resulting from the environmental assessments of the Property delivered to
Lender (the “Enwironmental Report”); (b) there are no past, present or threatened Releases
(defined below}) oiiazardous Substances in, on, under or from the Property except as described
in the Environmenial Report; (c) there is no threat of any Release of Hazardous Substances
migrating to the Property xcept as described in the Environmental Report; (d) there is no past or
present non-comphance wiia Environmental Laws, or with permits issued pursuant thereto, in
connection with the Property- except as described in the Environmental Report; (e) Borrower
does not know of, and has not received, any written or oral notice or other communication from
any person or entity (including but(no: limited to a governmental entity) relating to Hazardous
Substances or Remediation (defined belew) thereof, of possible liability of any person or entity
pursuant to any Environmental Law, otber environmental conditions in connection with the
Property, or any actual or potential administrative or judicial proceedings in connection with any
of the foregoing; and (f) Borrower has truthful'y and fully provided to Lender, in writing, any
and all information relating to conditions in, on, under or from the Property that is known to
Borrower and that is contained in Borrower’s files and r<¢ords, including but not limited to any
reports relating to Hazardous Substances in, on, unde’-or from the Property and/or to the
environmental condition of the Property.

“Environmental Law” means any present and future foderal, state and local faws,
statutes, ordinances, rules, regulations and the like, as well as commen iaw, relating to protection
of human health or the environment, relating to Hazardous Substances, relating to liability for or
costs of Remediation or prevention of Releases of Hazardous Substances o reiating to liability
for or costs of other actual or threatened danger to human health or-(p<. environment.
“Environmental Law” includes, but is not limited to, the following statutes, as_amended, any
successor thereto, and any regulations promulgated pursvant thereto, and any stareé or local
statutes, ordinances, rules, regulations and the like addressing similar issues: the Comprehensive
Environmental Response, Compensation and Liability Act; the Emergency Planning and
Community Right-to—Know Act; the Hazardous Substances Transportation Act; the Resource
Conservation and Recovery Act (including but not limited to Subtitle I relating to underground
storage tanks); the Solid Waste Disposal Act; the Clean Water Act; the Clean Air Act; the Toxic
Substances Control Act; the Safe Drinking Water Act; the Occupational Safety and Health Act;
the Federal Water Pollution Control Act; the Federal Insecticide, Fungicide and Rodenticide Act;
the Endangered Species Act; the National Environmental Policy Act; and the River and Harbors
Appropriation Act. “Environmental Law” also includes, but is not limited to, any present and
future federal, state and local laws, statutes, ordinances, rules, regulations and the like, as well as
common law; conditioning transfer of property upon a negative declaration or other approval of a
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governmental authority of the environmental condition of the property; requiring notification or
disclosure of Releases of Hazardous Substances or other environmental condition of the Property
to any governmental authority or other person or entity, whether or not in connection with
transfer of title to or interest in property; imposing conditions or requirements in connection with
permits or other authorization for lawful activity; relating to nuisance, trespass or other causes of
action related to the Property; and relating to wrongful death, personal injury, or property or
other damage in connection with any physical condition or use of the Property. “Hazardous
Substances” include but are not limited to any and all substances (whether solid, liquid or gas)
defined, listed, or otherwise classified as pollutants, hazardous wastes, hazardous substances,
hazardous_materials, extremely hazardous wastes, or words of similar meaning or regulatory
effect urderany present or future Environmental Laws or that may have a negative impact on
human healin o7 the environment, including but not limited to petroleum and petroleum products,
asbestos and askestos-containing materials, polychlorinated biphenyls, lead, radon, radioactive
materials, flammat/ies and explosives provided, however, that “Hazardous Substances” shall not
include cleaning materiils customarily used at properties similar o the Property, to the extent
such materials are used. :tored and disposed of in accordance with Environmental Laws.

“Release” of any Hazardous Substance includes but is not limited to any release,
deposit, discharge, emission, lealing, spilling, seeping, migrating, injecting, pumping, pouring,
emptying, escaping, dumping, disposing or other movement of Hazardous Substances.

“Remediation” includes but is not limited to any response, remedial, removal, or
corrective action, any activity to cleanup dectoxify, decontaminate, contain or otherwise
remediate any Hazardous Substance, any actions to prevent, cure or mitigate any Release of any
Hazardous Substance, any action to comply with iny Environmental Laws or with any permits
issued pursuant thereto, any inspection, investigatior, ctudy, monitoring, assessment, audit,
sampling and testing, laboratory or other analysis, or “valuation relating to any Hazardous
Substances or to anything referred to in Article 12.

Section 12.2  Environmental Covenants. Borrower cevenants and agrees that so
long as the Borrower owns, manages, is in possession of, or otherwisc centrols the operation of
the Property: (a) all uses and operations on or of the Property, shall be i, compliance with all
Environmental Laws and permits issued pursuant thereto; (b) there shall ‘be\no Releases of
Hazardous Substances by Borrower, its agents or employees in, on, under or-{icin-the Property
except cleaning supplies of tenants used in compliance with Environmental Lkaw.and photo-
finishing services of Walgreens used in compliance with Environmental Law; (c) there shall be
no Hazardous Substances in, on, or under the Property, except those that are in compliance with
all Environmental Laws and with permits issued pursuant thereto, if and to the extent required;
(d) the Property shall be kept free and clear of all liens and other encumbrances imposed
pursuant to any Environmental Law, whether due to any act or omission of Borrower or any
other person or entity (the “Environmental Liens”); (¢) Borrower shall, at its sole cost and
expense, fully and expeditiously cooperate in all activities pursuant to Section 12.3 below,
including but not limited to providing all relevant information and making knowledgeable
persons available for interviews; (f) Borrower shall, at its sole cost and expense, perform any
environmental site assessment or other investigation of environmental conditions in connection
with the Property, pursuant to any written request of Lender (including but not limited to
sampling, testing and analysis of soil, water, air, building materials and other materials and
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substances whether solid, liquid or gas), and share with Lender the reports and other results
thereof, and Lender and other Indemnified Parties (as defined herein) shall be entitled to rely on
such reports and other results thereof provided, however, that no such request shall be made by
Lender unless Lender has reasonable grounds to believe that a Release of Hazardous Substances
or a violation of Environmental Law has occurred: (g) Borrower shall, at its sole cost and
expense, comply with all reasonable written requests of Lender to (i) reasonably effectuate
Remediation of any condition (including but not limited to a Release of a Hazardous Substance)
in, on, under or from the Property; (11) comply with any Environmental Law; (iii) comply with
any directive from any governmental authority, and (iv) take any other reasonable action
necessary ot appropriate for protection of human health or the environment; (h) Borrower shall
not do or allow any tenant or other user of the Property to do any act that materially increases the
dangers to luriign health or the environment, poses an unreasonable risk of harm to any person or
entity (whetheron or off the Property). impairs or may impair the value of the Property, is
contrary to any rejurrement of any insurer, constitutes a public or private nuisance, constitutes
waste, or violates any Covenant, condition, agreement or easement applicable to the Property;
and (1) Borrower shall.icimediately notify Lender in writing of (A) any presence or Releases or
threatened Releases of Hazardous Substances in, on, under, from or migrating towards the
Property, (B} any non-compliansc- with any Environmental Laws related in any way to the
Property; (C) any actual or potential Environmental Lien; (D) any required or proposed
Remediation of environmental conditiens relating to the Property; and (E) any written or oral
notice or other communication which-brarrower becomes aware from any source whatsoever
(including but not limited to a governmental exiity) relating in any way to Hazardous Substances
or Remediation thereof, possible liability of «ny rerson or entity pursuant to any Environmental
Law, other environmental conditions in connecticiwith the Property, or any actual or potential
administrative or judicial proceedings in connection-wich anything referred to in this Article 12.

Section 12.3 Lender’s Rights. In the event that Lender in good faith believes
that there is a Release or threat of Release of Hazardous Substauce or a violation or a threat of
violation of Environmental Law, Lender and any other person-o: entity designated by Lender,
including but not limited to any receiver, any representative of a govzimmental entity, and any
environmental consultant, shall have the right, but not the obligation, .o ¢nter upon the Property
at all reasonable times to assess any and all aspects of the environmental condition of the
Property and its use, including but not limited to conducting any environn ent:] assessment or
audit (the scope of which shall be determined in Lender’s sole and absolute” diseretion) and
taking samples of soil, groundwater or other water, air, or building materials, a4 conducting
other invasive testing. Borrower shall cooperate with and provide access to Lender andG zny such
person or entity designated by Lender. The costs and expenses of such assessments shall be
bome by Lender except in instances where such report or assessment is performed due to
Borrower’s failure to comply with its obligations under Section 12.2(f) or following an Event of
Defaunlt, in which cases the costs and expenses of such assessments shall be paid for by
Borrower.

ARTICLE 13. INDEMNIFICATION

Section 13.1 General Indemnification. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all claims, suits, liabilities (including, without limitation, strict liabilities),
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actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in value,
fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in settlement, punitive
damages, foreseeable and unforeseeable consequential damages, of whatever kind or nature
(including but not limited to attorneys’ fees and other costs of defense) (the “Losses”) imposed
upon or incurred by or asserted against any Indemnified Parties and directly or mdirectly arising
out of or in any way relating to any one or more of the following, except to the extent any of the
following are attributable to the gross negligence or willful misconduct of an Indemnified Party:
(a) ownership of this Security Instrument, the Property or any interest therein or receipt of any
Rents; (b) any amendment to, or restructuring of, the Debt, and the Note, this Security
Instrument; or any Other Security Documents; (c) any and all lawful action that may be taken by
Lender in connection with the enforcement of the provisions of this Security Instrument or the
Note or any oithe Other Security Documents, whether or not suit is filed in connection with
same, or in copuection with Borrower and/or any partner, joint venturer or sharcholder thereof
becoming a party ‘G voluntary or involuntary federal or state bankruptcy, insolvency or similar
proceeding; (d) any accident, injury to or death of persons or loss of or damage to property
occurring in, on or abortthe Property or any part thereof or on the adjoining sidewalks, curbs,
adjacent property or adjaceit pazking areas, streets or ways; () any use, nonuse or condition in,
on or about the Property or‘anv-part thereof or on the adjoining sidewalks, curbs, adjacent
property or adjacent parking areas, streets or ways; (f) any failure on the part of Borrower to
perform or be in compliance with any of the terms of this Security Instrument; (g) performance
of any labor or services or the fumisning of any materials or other property in respect of the
Property or any part thereof; (h) the failurc of 2ny person to file timely with the Internal Revenue
Service an accurate Form 1099-B, Statement for Recipients of Proceeds from Real Estate,
Broker and Barter Exchange Transactions, waicp may be required in connection with this
Security Instrument, or to supply a copy thereor-ip“a timely fashion to the recipient of the
proceeds of the transaction in connection with which/this Security Instrument is made; (1) any
failure of the Property to be in compliance with any Applicable Laws; (j) the enforcement by any
Indemnified Party of the provisions of this Article 13; (k] any and all claims and demands
whatsoever which may be asserted against Lender by reasou f any alleged obligations or
undertakings on its part to perform or discharge any of the terirs, covenants, or agreements
contained in any Lease; (1) the payment of any commission, charge cr brokerage fee to anyone
which may be payable in connection with the funding of the loan evidenced by the Note and
secured by this Security Instrument; or (m) any misrepresentation made by DBorrower in this
Security Instrument or any Other Security Document. Any amounts payable to Letder by reason
of the application of this Section 13.1 shall become immediately due and payableziid shall bear
interest at the Default Rate from the date loss or damage is sustained by Lender untii paid. For
purposes of this Article 13, the term “Indemnified Parties” means Lender and any person or
entity who is or will have been involved in the origination of the loan evidenced by the Note, any
person or entity who is or will have been involved in the servicing of the loan evidenced by the
Note, any person or entity in whose name the encumbrance created by this Security Instrument is
or will have been recorded, persons and entities who may hold or acquire or will have held a full
or partial interest in the loan evidenced by the Note (including, but not limited to, Investors (as
defined herein) or prospective Investors in the Securities (as defined herein), as well as
custodians, trustees and other fiduciaries who hold or have held a full or partial interest in the
loan evidenced by the Note as well as the respective directors, officers, shareholders, partners,
employees, agents, servants, representatives, contractors, subcontractors, affiliates, subsidiaries,
participants, successors and assigns of any and all of the foregoing (including but not limited to
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any other person or entity who holds or acquires or will have held a participation or other full or
partial interest in the loan evidenced by the Note or the Property, whether during the term of the
loan evidenced by the Note or as a part of or following a foreclosure of the loan evidenced by the
Note and including, but not limited to, any successors by merger, consolidation or acquisition of
all or a substantial portion of Lender’s assets and business).

Section 13.2  Mortgage And/Or Intangible Tax. Borrower shall, at its sole cost
and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all Losses imposed upon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out of or in any way relating to any tax on the making
and/or recording of this Security Instrument, the Note or any of the Other Security Document,
except for rnef-income taxes and franchise taxes (imposed in lieu of net income taxes) imposed
upon an Indeiniiiied Party as a result of a present or former connection between the jurisdiction
of the governmeiitaf)taxing authority imposing such tax and the Indemnified Party (excluding a
connection arising seiely from the Indemnified Party having executed, delivered, or performed
its obligations or received-a payment under, or enforced, this Security Instrument, the Note and
the Other Security Documerits) or any political subdivision or taxing authority thereof or therein.

Section 13.3 ERSA Indemnification. Borrower shall, at its sole cost and
expense, protect, defend, indemnity release and hold harmless the Indemnified Parties from and
against any and all Losses (including, witheut limitation, attorneys” fees and costs incurred in the
mvestigation, defense, and settlement of L osses incurred in correcting any prohibited transaction
or in the sale of a prohibited loan, and i1 obtaining any individual prohibited transaction
exemption under ERISA that may be required. in_Lender’s sole discretion) that Lender may
incur, directly or indirectly, as a result of a default (nder Sections 4.2 or 5.9 or Subsection 4.3(p).

Section 13.4 Environmental Indemnification. Borrower shall, at its sole cost
and expense, protect, defend, indemnify, release and hold harintess the Indemnified Parties from
and against any and all Losses and costs of Remediation (whethe: or not performed voluntarily),
engineers’ fees, environmental consultants’ fees, and costs of inveetigation (including but not
limited to sampling, testing, and analysis of soil, water, air, buiiding materials and other
materials and substances whether solid, liquid or gas) imposed upon or incurred by or asserted
against any Indemnified Parties, and directly or indirectly arising out of or in‘any way relating to
any one or more of the following (except to the extent the same relate solcty o Hazardous
Substances first introduced to the Property by anyone other than Borrower, its agents or
employees following the foreclosure of this Security Instrument (or the delivery and pcceptance
of a deed in lieu of such foreclosure), the expiration of any right of redemption wiih respect
thereto and the obtaining by the purchaser at such foreclosure sale or grantee under such deed of
possession of the Property): (a) any presence of any Hazardous Substances in, on, above, or
under the Property; (b) any past, present or threatened Release of Hazardous Substances in, on,
above, under or from the Property; (c) any activity by Borrower, any person or entity affiliated
with Borrower or any tenant or other user of the Property in connection with any actual,
proposed or threatened use, treatment, storage, holding, existence, disposition or other Release,
generation, production, manufacturing, processing, refining, control, management, abatement,
removal, handling, transfer or transportation te or from the Property of any Hazardous
Substances at any time located in, under, on or above the Property; (d) any activity by Borrower,
any person or entity affiliated with Borrower or any tenant or other user of the Property in
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connection with any actual or proposed Remediation of any Hazardous Substances at any time
located in, under, on or above the Property, whether or not such Remediation ts voluntary or
pursuant to court or administrative order, including but not limited to any removal, remedial or
corrective action; (e) any past, present or threatened non—compliance or violations of any
Environmental Laws (or permits issued pursuant to any Environmental Law) in connection with
the Property or operations thereon, including but not limited to any failure by Borrower, any
person or entity affiliated with Borrower or any tenant or other user of the Property to comply
with any order of any governmental authority in connection with any Environmental Laws; (f)
the imposition, recording or filing or the threatened imposition, recording or filing of any
Environmental Lien encumbering the Property; (g) any administrative processes or proceedings
or judicial-zroceedings in any way connected with any matter addressed in Article 12 and this
Section 134:-¢h) any past, present or threatened injury to, destruction of or loss of natural
resources in ary yway connected with the Property, including but not limited to costs to
investigate and asscss such injury, destruction or loss in violation of Environmental Law; (i) any
acts of Borrower ot curer users of the Property in arranging for disposal or treatment, or
arranging with a transpoier for transport for disposal or treatment, of Hazardous Substances
owned or possessed by such Borsower or other users, at any facility or incineration vessel owned
or operated by another persor or entity and containing such or similar Hazardous Materials; (j)
any acts of Borrower or other users of the Property, in accepting any Hazardous Substances for
transport to disposal or treatment facilities, incineration vessels or sites selected by Borrower or
such other users, from which there is-a-Release, or a threatened Release of any Hazardous
Substance which causes the incurrence ‘of costs for Remediation; (k) any personal injury,
wrongful death, or property damage arising under any statutory or common law or tort law
theory, including but not limited to damages astessed for the maintenance of a private or public
nuisance or for the conducting of an abnormally dangcrous activity on or near the Property; and
() any misrepresentation or inaccuracy in any representaiion or warranty or material breach or
failure to perform any covenants or other obligations purszant to Article 12.

Section 13.5 Duty to Defend; Attorneys’ Fees and Other Fees and Expenses.
Upon written request by any Indemnified Party, Borrower shall defiad such Indemnified Party
(if requested by any Indemnified Party, in the name of the Indemnificd Party) by attorneys and
other professionals reasonably approved by the Indemnified Parties | Notwithstanding the
foregoing, any Indemnified Parties may, in their sole and absolute scietion exercised
reasonably, engage their own attorneys and other professionals to defend or assist<ithem, and, at
the option of Indemnified Parties, their attormeys shall control the resolution of claim or
proceeding. Upon demand, Borrower shall pay or, in the sole and absolute discretion of the
Indemnified Parties, reimburse, the Indemnified Parties for the payment of reasonable fees and
disbursements of attorneys, engineers, environmental consultants, laboratories and other
professionals in connection therewith.

ARTICLE 14. WAIVERS

Section 14.1  Waiver of Counterclaim. Borrower hereby waives the right to
assert a counterctaim, other than a mandatory or compulsory counterclaim, in any action or
proceeding brought against it by Lender arising out of or in any way connected with this Security
Instrument, the Note, any of the Other Security Documents, or the Obligations.
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Section 14.2  Marshalling and Other Matters. Borrower hereby waives, to the
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement
and redemption laws now or hereafter in force and all rights of marshalling in the event of any
sale hereunder of the Property or any part thereof or any interest therein. Further, Borrower
hereby expressly waives any and all rights of redemption from sale under any order or decree of
foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each and every
person acquiring any Interest in or title to the Property subsequent to the date of this Security
Instrument and on behalf of all persons to the extent permitted by applicable law.

Section 14.3  Waiver of Notice. Borrower shall not be entitled to any notices of
any naturo-whatsoever from Lender except with respect to matters for which this Security
Instrument spzoifically and expressly provides for the giving of notice by Lender to Borrower
and except wiiitiespect to matters for which Lender is required by applicable law to give notice,
and Borrower hereuy expressly waives the right to receive any notice from Lender with respect
to any matter for which'this Security Instrument does not specifically and expressly provide for
the giving of notice by I'=iider to Borrower.

Section 14.4  Sole Discretion of Lender. Wherever pursuant to this Security
Instrument (a) Lender exercises any right given to it to approve or disapprove, (b} any
arrangement or term is to be satisfactorv to Lender, or (c) any other decision or determination is
to be made by Lender, the decision‘of Zender to approve or disapprove, all decisions that
arrangements or terms are satisfactory or_not satisfactory and all other decisions and
determinations made by Lender, shall be in the sole and absolute discretion of Lender and shall
be final and conclusive, except as may be otherwise. expressly and specifically provided herein,

Section 14.5 Survival. Except as expressly provided for in this Section 14.5, the
indemnifications made pursuant to Sections 13.3 and-13.4 and the representations and
warranties, covenants, and other obligations arising under Arucle 12, shall continue indefinitely
in full force and effect and shall survive and shall in no way be iippaired by: any satisfaction or
other termination of this Security Instrument, any assignment or sther transfer of all or any
portion of this Security Instrument or Lender’s interest in the Propedvy (but, in such case, shall
benefit both Indemnified Parties and any assignee or transferee), any ex=1cise of Lender’s rights
and remedies pursuant hereto including but not limited to foreclosure or acciptance of a deed in
lieu of foreclosure, any exercise of any rights and remedies pursuant to the iNet or any of the
Other Security Documents, any transfer of all or any portion of the Property fwhether by
Borrower or by Lender following foreclosure or acceptance of a deed in lieu of foreclusure or at
any other time), any amendment to this Security Instrument, the Note or the Other Security
Documents, and any act or omission that might otherwise be construed as a release or discharge
of Borrower from the obligations pursuant hereto. Borrower shall be released from any
liabilities and/or obligations arising out of or in connection with Section 13.4 arising or accruing
after the payment in full to Lender of the Debt (as defined in the Security Instrument) and the
filing of record of a satisfaction or discharge of the Security Instrument.

Section 14.6  Waiver of Tnial by Jury. BORROWER HEREBY WAIVES, TO
THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY JURY IN
ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT
OR OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED
BY THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED BY THE NOTE, THE
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NOTE, THIS SECURITY INSTRUMENT OR THE OTHER SECURITY DOCUMENTS OR
ANY ACTS OR OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR
AGENTS IN CONNECTION THEREWITH.

ARTICLE 15. EXCULPATION

Section 15.1  Exculpation. Lender shall not enforce the liability and obligation
of Borrower, to perform and observe the obligations contained in this Security Instrument, the
Note, or the Other Security Documents by any action or proceeding wherein a money judgment
shall be sought against Borrower or any partner or member of Borrower, except that Lender may
bring a foreclosure action, an action for specific performance or any other appropriate action or
proceeding +0 enable Lender to enforce and realize upon this Security Instrument, the Note, the
Other Security-1>ocuments, and the interests in the Property; and any other collateral given to
Lender pursuani-is this Security Instrument and the Other Security Documents; provided,
however, that, excert 25 specifically provided herein, any judgment in any such action or
proceeding shall be eniolczable against Borrower or any partner or member of Borrower only to
the extent of Borrower’s intcrost in the Property and in any other collateral given to Lender, and
Lender, by accepting this Sezurity Instrument, the Note and the Other Security Documents,
agrees that it shall not sue for, sek or demand any deficiency judgment against Borrower or any
partner or member of Borrower, inany such action or proceeding, under or by reason of or in
connection with this Security Instruniert.the Note, or the Other Security Documents. The
provisions of this paragraph shall not, how ever. (i) constitute a waiver, release or impairment of
any obligation evidenced or secured by (this' Security Instrument or the Other Security
Documents, (ii) impair the right of Lender to name Borrower as a party defendant in any action
or suit for foreclosure and sale under this Secaritv. Instrument, (iii) affect the validity or
enforceability of any guaranty made in connection wiio'this Security Instrument or the Other
Security Documents, (iv) impair the right of Lender to obtzin the appointment of a receiver, (v)
mmpair the enforcement of any assignment, or, (vi) constitute a vraiver of the right of Lender to
enforce the liability and obligation of Borrower or any generai partner of Borrower, by money
judgment or otherwise, to the extent of any loss, damage, cost, experise; liability, claim or other
obligation incurred by Lender (including attorneys’ fees and costs rézsonably incurred) arising
out of or in connection with one or more of the following: (a) fraud oy misrepresentation by
Borrower in connection with this Security Instrument, the Note or tne Other Security
Documents; (b) the gross negligence or willful misconduct of Borrower; (cy prdicrial physical
waste of the Property; (d) the breach of provisions in this Security Instrumeit er. the Other
Security Documents concerning Environmental Laws and Hazardous Substances<end any
indemnification of Lender with respect thereto in any document: (e) the removal or disposal of
any portion of the Property after default under the Note or the Other Security Documents; (f) the
misapplication or conversion by Borrower of (i) any insurance proceeds paid by reason of any
loss, damage or destruction to the Property, (ii} any awards or other amounts received in
connection with the condemnation of all or a portion of the Property, or (iii) any Rents following
default under this Security Instrument, the Note or the Other Security Documents; (g) failure to
pay Taxes (provided that the liability of Borrower shall be only for amounts in excess of the
amount held by Lender in escrow for the payment of Taxes), assessments, charges for labor or
materials or other charges that can create liens on any portion of the Property; (h) any security
deposits collected with respect to the Property which are not delivered to Lender upon a
foreclosure of the Property or action in licu thereof, except to the extent any such security
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deposits were applied in accordance with the terms and conditions of any of the Leases prior to
the occurrence of the Event of Default that gave rise to such foreclosure or action in lieu thereof;
and (1) failure to permit on-site inspections of the Property or failure to provide financial
information.

Notwithstanding anything to the contrary in this Security Instrument, the Note or
the Other Security Documents (i} the Debt shall be fully recourse to Borrower; and (ii) Lender
shall not be deemed to have waived any right which Lender may have under Section 506(a),
506(b), 1111(b) or any other provisions of the U.S. Bankruptcy Code to file a claim for the full
amount of the Debt or to require that all collateral shall continue to secure all of the Debt owing
to Lendérin accordance with this Security Instrument, the Note or the Other Security
Documents; in-the event that: (A) the first full Monthly Payment is not paid when due;
(B) Borrower 1a*is to comply with the terms (except for Section 4.3(a)(H} and Section 4.3(a)(R))
of Section 4.3 of fii¢ Security Instrument; (C) Borrower fatls to obtain Lender’s prior written
consent to any subcidiiate fiancing or other voluntary lien encumbering the Property; (D)
Borrower fails to obtzia™ Lender’s prior written consent to any assignment, transfer, or
conveyance of the Property or any interest therein as required by the Security Instrument; or (E)
Borrower files or consents to‘the filing of any petition, either voluntary or involuntary, to take
advantage of any applicable insolvency, bankruptcy, liquidation or reorganization statute, or
make an assignment for the benefit ¢f creditors.

ARTICLE 16. MORT(AGEE AND NOTICES

Section 16,1  References to Lerde’. Notwithstanding anything to the contrary
contained herein or in any of the Other Security Documents, all references herein and in any of
the Other Security Documents to “Lender” shall be deeried to collectively or individually (as the
context requires) refer to Lender or to Mortgagee, acting on-oehalf of and at the sole direction of
Lender in its capacity as Lender’s nominee, as each of their interests may appear; provided, that,
unless Lender, in its sole discretion, shall determine otherwise, only. Lender (and not Mortgagee)
shall be deemed to be “Lender” with respect to (a) any consent or-striilar approval right granted
to Lender hereunder or under any of the Other Security Docuirenis (including, without
. limitation, any consent or similar approval right that is deemed granted 1f hot approved or dented
within a specified time period), (b) any items, documents or other informstior required to be
delivered to Lender hereunder or under any of the Other Security Documents {0ttier than notices
expressly required to be sent to Mortgagee) or (c) any future funding or othe: spligations of
Lender to Borrower or any affiliate of Borrower hereunder or under any of the Othe: Security
Documents, if any.

Section 16.2 Failure To Act. Notwithstanding anything to the contrary
contained herein or in any of the Other Security Documents, the failure of Mortgagee to take any
action hereunder or under any of the Other Security Documents shall not (a) be deemed to be a
waiver of any term or condition of this Security Instrument or any of the Other Security
Documents, or (b) adversely affect any rights of Lender hereunder or under any of the Other
Security Document.

Section 16.3 Notices. All notices or other written communications hereunder
shall be deemed to have been properly given (i) upon delivery, if delivered in person with receipt
acknowledged by the recipient thereof, (i) one (I) Business Day (defined below) after having
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been deposited for ovemight delivery with any reputable overnight courier service, or (iii) three
(3) Business Days after having been deposited in any post office or mail depository regularly
maintained by the U.S. Postal Service and sent by registered or certified mail, postage prepaid,
return receipt requested, addressed as follows:

If to Borrower: Gendell Partners 76" and Stony Island, LL.C
8707 Skokie Boulevard, Suite 230
Skokie, lllinois 60077
Attention: Mr. Scott H. Gendell

With a copy to: Shaw Gussis Fishman Gantz
Wolfson & Tawbin LLC
321 N. Clark, Suite 800
Chicago, IL. 60610
Attention: Randy S. Gussis, Esq.

If to Lender: Compiercial Lending LLC
383 Mudison Avenue
New York New York 10179
Attention: Mr. Joseph Stark

or addressed as such party may from time o time designate by written notice to the other parties.

Either party by notice to the othermay designate additional or different addresses
for subsequent notices or communications.

Notices to Mortgagee hereunder and under any of the Other Security Documents
shall include a copy thereof to Lender (to be addressed and.delivered in accordance with this
Section 16.3) and shall be sent as follows:

Mortgagee: MERS Commercial
P.O. Box 2300
Flint, Michigan 48501-2300

For purposes of this Security Instrument, “Business Day” shali »iean any day
other than Saturday, Sunday or any other day on which banks are authorized or requited to close
in New York, New York.

ARTICLE 17. SERVICE OF PROCESS

Section 17.1 Consent to Service.

(a) Borrower will maintain a place of business or an agent for service of
process in the State of Illinois and give prompt notice to Lender of the address of such place of
business and of the name and address of any new agent appointed by it, as appropriate.
Borrower further agrees that the failure of its agent for service of process to give it notice of any
service of process will not impair or affect the validity of such service or of any judgment based
thereon. If, despite the foregoing, there is for any reason no agent for service of process of
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Borrower available to be served, and if it at that time has no place of business in the State of
Iliinois then Borrower irrevocably consents to service of process by registered or certified mail,
postage prepaid, to it at its address given in or pursuant to the first paragraph hereof.

(b)  Borrower initially and irrevocably designates Terraco with offices on the
date hereof at 8707 Skokie Boulevard, Suite 230, Skokie, Illinois 60077, to receive for and on
behalf of Borrower service of process in the State of Illinois with respect to this Security
Instrument.

ARTICLE 18. APPLICABLE LAW

Section 18.1  Choice of Law. THIS SECURITY INSTRUMENT SHALL BE
DEEMED T\ 3% A CONTRACT ENTERED INTO PURSUANT TO THE LAWS OF THE
STATE OF NEW ¥ORK AND SHALL IN ALL RESPECTS BE GOVERNED, CONSTRUED,
APPLIED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
NEW YORK, PROVIIFD HOWEVER, THAT WITH RESPECT TO THE CREATION,
PERFECTION, PRIORITY~AND ENFORCEMENT OF THE LIEN OF THIS SECURITY
INSTRUMENT, AND THE DETERMINATION OF DEFICIENCY JUDGMENTS, THE
LAWS OF THE STATE WHER'": THE PROPERTY IS LOCATED SHALL APPLY.

Section 18.2  Usury Laws. ~This Security Instrument and the Note are subject to
the express condition that at no time shai’ Borrower be obligated or required to pay interest on
the Debt at a rate which could subject the holder »of the Note to either civil or criminal liability as
a result of being in excess of the maximuiu inferest rate which Borrower is permitted by
applicable law to contract or agree to pay. If by'thz terms of this Security Instrument or the
Note, Borrower is at any time required or obligated to pav interest on the Debt at a rate in excess
of such maximum rate, the rate of interest under the Sccurity Instrument and the Note shall be
deemed to be immediately reduced to such maximum rate-and the interest payable shall be
computed at such maximum rate and all prior interest paymei.ts i excess of such maximum rate
shall be applied and shall be deemed to have been payments in reduction of the principal balance
of the Note. All sums paid or agreed to be paid to Lender for the usz. forbearance, or detention
of the Debt shall, to the extent permitted by applicable law, be amortizzd, prorated, allocated,
and spread throughout the full stated term of the Note until payment in full se that the rate or
amount of interest on account of the Debt does not exceed the maximum lawfubiate of interest
from time to time in effect and applicable to the Debt for so long as the Debt is ouistanding.

Section 18.3  Provisions Subject to Applicable Law. All rights, powers and
remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
applicable law. If any term of this Security Instrument or any application thereof shall be invalid
or unenforceable, the remainder of this Security Instrument and any other application of the term
shall not be affected thereby.

ARTICLE 19. SECONDARY MARKET
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Section 19.1 Transfer of Loan. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the Other Security Documents, and any or all servicing
rights with respect thereto, or grant participations therein or issue mortgage pass-through
certificates or other securities (the “Securities”) evidencing a beneficial interest in a rated or
unrated public offering or private placement (such sale, participation and/or securitization, each,
a “Securitization”). Lender may forward to each purchaser, transferee, assignee, servicer,
participant or investor in such Securities or any rating agency rating such Securities, (a “Rating
Agency”; and all such parties, collectively, the “Investor”) and each prospective Investor, all
documents and information which Lender now has or may hereafter acquire relating to the Debt
and to Borrower, and the Property, whether furnished by Borrower, or otherwise, as Lender
determines necessary or desirable. Borrower agrees to cooperate with Lender in connection with
any transfer made or any Securities created pursuant to this Security Instrument, including,
without limitausn, the delivery of an estoppel certificate in accordance therewith, and such other
documents as mgy . be reasonably requested by Lender. Borrower shall also furnish and
Borrower consents to Lcnder furnishing to such Investors or such prospective Investors or Rating
Agency any and all infeiination concerning the Property, the Leases, the financial condition of
Borrower as may be requested by Lender, any Investor or any prospective Investor or Rating
Agency n connection with any seale, transfer or participation interest. Lender may retain or
assign responsibility for servicing tne Note, this Security Instrument, and the Other Security
Documents, or may delegate some ‘ar 2!l of such responsibility and/or obligations to a servicer
including, but not limited to, any subseivicer or master servicer. Lender may make such
assignment or delegation on behalf of the investors if the Note is sold or this Security Instrument
or the Other Security Documents are assigned. All references to Lender herein shall refer to and
include any such servicer to the extent applicable

Section 19.2 Conversion to Registered Furm. At the request and the expense of
Lender, Borrower shall appoint, as its agent, a registr=r-and_transfer agent (the “Registrar”)
acceptable to Lender which shall maintain, subject to suck reusonable regulations as it shall
provide, such books and records as are necessary for the registraisn and transfer of the Note in a
manner that shall cause the Note to be considered to be in regiscred form for purposes of
Section 163(f) of the Code. The option to convert the Note into registered form once exercised
may not be revoked. Any agreement setting out the rights and obligation of the Registrar shall
be subject to the reasonable approval of Lender. Borrower may revoke the apyointment of any
particular person as Registrar, effective upon the effectiveness of the arpcintment of a
replacement Registrar, The Registrar shall not be entitled to any fee from Lender-or any other
lender in respect of transfers of the Note and Security Instrument (other than toxes and
governmental charges and fees).

Section 19.3 Cooperation.  Borrower acknowledges that Lender and its
successors and assigns may (a) sell this Security Instrument, the Note and Other Security
Documents to one or more third parties as a whole loan, (b) participate the loan secured by this
Security Instrument (the “Loan”) to one or more third parties, (c) deposit, through one or a series
of transactions, this Security Instrument, the Note and Other Security Documents with a trust,
which trust may sell certificates to third parties evidencing an ownership interest in the trust
assets or (d) otherwise sell the Loan or interest therein to third parties (the transactions referred
to in clauses (a) through (d) are hereinafter referred to as “Secondary Market Transactions”).
Borrower shall cooperate in good faith with Lender in effecting any such Secondary Market
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Transaction and shall cooperate in good faith to implement all requirements imposed by any
rating agency issuing any statistical rating m any Secondary Market Transaction or the
requirements of potential mvestors in any Secondary Market Transaction. At no material cost to
Borrower, Borrower agrees to make upon Lender’s written request, without limitation, all
structural or other changes to the Loan (including delivery of one or more new component notes
to replace the original note or modify the original note to reflect multiple components of the
Loan and such new notes or modified note may have different interest rates and amortization
schedules), modifications to any documents evidencing or securing the Loan, delivery of
opinions of counsel acceptable to the rating agency or potential investors and addressing such
matters as-the rating agency or potential investors may require; provided, however, that the
Borrower shall not be required to modify (i) the initial weighted average interest rate payable
under the Notz, (i1} the stated maturity of the Note, (1i1) the aggregate amortization of principal of
the Note, (iv} dry other material economic term of the Loan, (v) decrease the time periods during
which Borrower 1 permitted to perform its obligations under this Security Instrument or any of
the Other Security Docaments, or (vi) decrease Borrower’s rights, except to a de minis extent,
under Section 8.3 herecr:” Borrower shall provide such information and documents relating to
Borrower, Indemnitor, if ary, the Property and any tenants of the Improvements as Lender may
reasonably request in connection with a Secondary Market Transaction. Lender shall have the
right to provide to prospective investors or rating agencies any information in its possession,
including, without limitation, financiz. statements relating to Borrower, the Indemnitor, if any,
the Property and any tenant of the-Improvements. Borrower acknowledges that certain
information regarding the Loan and the partisc. thereto and the Property may be included 1n a
private placement memorandum, prospectus ¢t other disclosure documents

ARTICLE 26. £0OSTS

Section 20.1  Performance at Borrower's “xpense. Borrower acknowledges and
confirms that Lender shall impose certain administrative precesting and/or commitment fees in
connection with (&) the extension, renewal, modification, amend:nent and termination of its loan,
(b) the release or substitution of collateral therefor, (c) obtaining-ceitain consents, waivers and
approvals with respect to the Property, (d) the review of any Leasc or/proposed Lease or the
preparation or review of any subordination, non-disturbance agreement cr'(e) if the servicer, in
its reasonable determination, anticipates that there will occur an Event of Defaul’ and the Loan 1s
transferred to a special servicer (the occurrence of any of the above shall be calic-an “Event”).
Borrower further acknowledges and confirms that it shall be responsible for th¢ payment of all
costs of reappraisal of the Property or any part thereof required by law, regalation, any
governmental or quasi-governmental authority or, following an Event of Default, Lender.
Borrower hereby acknowledges and agrees to pay, immediately, with or without demand, all
such fees (as the same may be increased or decreased from time to time), and any additional fees
of a similar type or nature which may be imposed by Lender from time to time, upon the
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any
costs and expenses, such costs and expenses shall include, but not be limited to, all reasonable
legal fees and disbursements of Lender, whether retained firms, the reimbursement for the
expenses of in-house staff or otherwise.

Section 20.2  Attorney’s Fees for Enforcement. (a) Borrower shall pay all
reasonable legal fees incurred by Lender in connection with (i) the preparation of the Note, this
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Security Instrument and the Other Security Documents and (ii) the items set forth in Section 20.1
above, and (b) Borrower shall pay to Lender on demand any and all expenses, including legal
expenses and attomeys’ fees, incurred or paid by Lender in protecting its interest in the Property
or Personal Property or in collecting any amount payable hereunder or in enforcing its rights
hereunder with respect to the Property or Personal Property, whether or not any legal proceeding
is commenced hereunder or thereunder and whether or not any default or Event of Default shall
have occurred and is continuing, together with interest thereon at the Default Rate from the date
paid or incurred by Lender until such expenses are paid by Borrower.

ARTICLE 21. DEFINITIONS

Section 21.1  General Definitions. Unless the context clearly indicates a
contrary intent’eor unless otherwise specifically provided herein, words used in this Security
Instrument may beused interchangeably in singular or plural form and the word “Borrower”
shall mean “each Borioser, each party comprising Borrower (if Borrower consists of more than
one person or entity) dnd say subsequent owner or owners of the Property or any part thereof or
any Interest therein”; the word “Lender” shall mean “Lender and any subsequent holder of the
Note™; the word “Note” shall riiean “the Note and any other evidence of indebtedness secured by
this Security Instrument”; the word “person” shall include an individual, corporation, limited
liability company, partnership, trust,’ unincorporated association, government, governmental
authority, and any other entity, the woid “Pioperty” shall include any portion of the Property and
any Interest therein, and the phrases “atto neys’ fees” and “counsel fees” shall include any and
all reasonable attorneys’, paralegal and law clerk fees and disbursements, including, but not
limited to, fees and disbursements at the pre—trial. trial and appellate levels incurred or paid by
Lender in protecting its interest in the Property, th¢ Léases and the Rents and enforcing its rights
hereunder.

ARTICLE 22. MISCELLANEOUS PXOVISIONS

Section 22.1 No Oral Change. This Security Insttument, and any provisions
hereof, may not be modified, amended, waived, extended, changed; discharged or terminated
otally or by any act or failure to act on the part of Borrower, Lender or, [4ortgagee, but only by
an agreement in writing signed by the party against whom enforcement of any modification,
amendment, waiver, extension, change, discharge or termination is sought.

Section 22.2 Liability. 1If Borrower consists of more than on¢_person, the
obligations and habilities of each such person hereunder shall be joint and several. This Security
Instrument shall be binding upon and inure to the benefit of Borrower and Lender and their
respective successors and assigns forever,

Section 22,3 Inapplicable Provisions. If any term, covenant or condition of the
Note or this Security Instrument is held to be invalid, illegal or unenforceable in any respect, the
Note and this Security Instrument shall be construed without such provision.

Section 22.4 Headings, Etc. The headings and captions of various Sections of
this Security Instrument are for convenience of reference only and are not to be construed as
defining or limiting, in any way, the scope or intent of the provisions hereof.
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Section 22.5 Duplicate Originals; Counterparts. This Security Instrument may
be executed in any number of duplicate originals and each duplicate original shall be deemed to
be an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Security Instrument. The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 22.6 Number and Gender. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

Section 22.7 Subrogation. If any or all of the proceeds of the Note have been
used to extinguish extend or renew any indebtedness heretofore existing against the Property,
then, to the extentoi the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests existing against the Property heretofore held by, or in favor of, the
holder of such indebtedress and such former rights, claims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and effect in favor of Lender and are merged
with the lien and security interest created herein as cumulative security for the repayment of the
Debt, the performance and disctarge of Borrower’s obligations hereunder, under the Note and
the Other Security Documents and tlie performance and discharge of the Other Obligations.

[remainder of page intentionaily left blank; signature page follows]
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[SIGNATURE PAGE TO MORTGAGE AND SECURITY AGREEMENT)]

IN WITNESS WHEREQF, this Security Instrument has been executed by
Borrower the day and year first above written.

BORROWER:

GENDELL PARTNERS 76™ AND STONY
ISLAND, LLC, an lllinois limited liability
company

By:  Gendell Manager 76" and Stony, Inc.,
an {llinois corporation

Ry A, N

Name: Scott H. Gendell
Title: President
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that Scott H. Gendell, personally known to me to be the
President of Gendell Manager 76™ And Stony, Inc., an Itlinois corporation, the managing
member of Gendell Partners 76" And Stony, LLC an Illinois limited liability company,
and the same person whose name is subscribed to the foregoing instrument, appeared
before me this day in person, and acknowledged that he signed, sealed and delivered the
said inst:ument as his free and voluntary act in his authorized capacity on behalf of the
aforesaid extities, for the uses and purposes therein set forth.

Public
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ACKNOWLEDGEMENTS

[to be attached]
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EXHIBIT A

LEGAL DESCRIPTION
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PARCEL 1:

LOTS 1 TO 37, BOTH INCLUSIVE, IN BLOCK 2 IN TROWBRIDGE AND SWAN'S SUBDIVISION OF THE NORTHEAST
QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 26, TOWNSHIP 38 NORTH,
RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

ALL THE 14 FOOT WIDE VACATED ALLEY LYING WEST OF AND ADJOINING LOTS 1 TO 10, BOTH INCLUSIVE, IN
BLOCK 2 IN TROWBRIDGE AND SWAN'S SUBDIVISION OF THE NORTHEAST QUARTER OF THE NORTHEAST
QUARTER OF THE SOUTHEAST QUARTER OF SECTION 26, TOWNSHIP 38 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN,

PARCEL 3:

ALL THE 14 FOOT WD YACATED ALLEY LYING NORTH QF AND ADJOINING LOTS 24 TQ 37, BOTH INCLUSIVE, IN
BLOCK 2 IN TROWBR'ZIGZ AND SWAN'S SUBDIVISION OF THE NORTHEAST QUARTER OF THE NORTHEAST
QUARTER OF THE SQUTHEAST 1/4 OF SECTION 26, TOWNSHIP 38 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN,;

PARCEL 4

ALL THE 14 FOOT WIDE VACATED ALLE LYING WEST OF AND ADJOINING LOT 18 IN BLOCK 2 IN TROWBRIDGE
AND SWAN’S SUBDIVISION OF THE NORTHZAST QUARTER OF THE NORTHEAST QUARTER OF THE SOUTHEAST
QUARTER OF SECTION 26, TOWNSHIP 38 NUF [t), RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN; ALL IN
COOK COUNTY, ILLINOIS.

PERMANENT INDEX NUMBERS:
20-26-407-001-0000
20-26-407-002-0000 '
20-26-407-003-0000 -
20-26-407-004-0000
20-26-407-005-0000
20-26-407-006-0000

COMMONLY KNOWN AS:
NORTHWEST CORNER OF EAST 76TH STREET AND STONY ISLAND AVENUE, CHICAGO. ILLINOIS

CLEGALD




