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ASSIGNMENT OF LEASES AND RENTS

THIS ASSIGNMENT OF LEASES AND RENTS (as the same may be hereafter
amended, restated or modified, this “Assignment”™) made as of October <5, 2006 by
WINNETKA II, LLC, an lllinois limited liability company (“Borrower™), whose address 1s 324
West Touhy Avenue, Park Ridge, Nlinois 60068, in favor of WACHOVIA BANK, NATIONAL
ASSOCIATION, a national banking association (together with its successors and assigns,
“Lender”), whose address is Commercial Real Estate Services, 8739 Research Drive URP — 4,
NC 1075, Charlotte, North Carolina 28262.

T 7 WHEREAS, Borrower has executed that certain Promissory Note (the
“Note™) dated of ever date herewith, payable to the order of Lender in the stated principal
amount of Three Million/Six Hundred Twenty Thousand and No/100 Dollars ($3,620,000.00);
and

WHEREAS, the Nate is secured by that certain Mortgage, Security Agreement
and Fixture Filing (as the same may-{rom time to time be amended, consolidated, renewed or
replaced, the “Security Instrument”) daied-of even date herewith, from Borrower, to Lender,
encumbering that certain real property situated m the County of Cook, State ot Iltino1s, as more
particularly described on Exhibit A attachea-hereto and incorporated herein by this reference,
and all buildings and other improvements now o: hereafter located thereon (collectively, the
“Improvements”) (said rcal property and the “lprovements are hereinafter sometimes
collectively referred to as the “Property™); and

WHEREAS, Borrower desires to further secutc 1o Lender the performance of the
terms, covenants and agreements hereof and of the Note, the Secuiity Instrument and each other
document evidencing, securing, guarantecing ot otherwise relating to tie'indebtedness evidenced
by the Note (the Note, the Security Instrument and such other docuinents, as each of the
foregoing may from time to time be amended, consolidated, renewed op replaced, being
collectively referred to herein as the “Loan Documents”).

NOW, THEREFORE, in consideration of the making of the loan eviderced by the
Note by Lender to Borrower and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Borrower does hereby irrevocably, absolutely
and unconditionally transfer, sell, assign, pledge and convey to Lender, its successors and
assigns, all of the right, title and interest of Borrower in and to:

(a) any and all leases, licenses, rental agreements and occupancy agreements
of whatever form now or hercafter affecting all or any part of the Property and any and all
guarantees, extensions, renewals, replacements and modifications thereof (collectively, the
“Leases”); and
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(b)  all deposits (whether for security or otherwise), rents, issues, profits,
revenues, royalties, accounts, rights, benefits and income of every nature of and from the
Property, including, without limitation, minimum rents, additional rents, termination payments,
forfeited security deposits, liquidated damages following an Event of Default (as defined in the
Sccurity Instrument) and all proceeds payable under any policy of insurance covering loss of
rents resulting from untenantability due to destruction or damage to the Property, together with
the immediate and continuing right to collect and reccive the same, whether now due or hereatter
becoming due, and together with all rights and claims of any kind that Borrower may have
against any tenant, lessee or licensee under the Leases or against any other occupant of the
Property, any award or other payment which Borrower may hereafter become entitled to receive
with respesi to any of the Leases as a result of or pursuant to any bankruptcy, insolvency or
reorganization’ or similar proceedings involving the tenants under such Leases, and any and all
payments made-0yor on behalf of any tenant of any part of the Property in licu of Rent
(collectively, the “ Renis”).

TO HAVEAND TO HOLD the same unto Lender, its successors and assigns.

IT IS AGREED 4hai this Assignment is made upon the following terms,
covenants and conditions:

1. Borrower represents, warrants and covenants to and for the benefit of
Lender: (a) that Borrower now is (or with respect to any Leases not yet in existence, will be
immediately upon the execution thereof) the absplute owner of the landlord’s interest in the
Leascs, with full right and title to assign the same and the Rents due or to become due
thereunder; (b) that, other than this Assignment and” those assignments, if any, specifically
permitted in the Security Instrument, there are no outsianding assignments of the Leases or
Rents; (c) that no Rents have been anticipated, discounted, released, waived, compromised or
otherwise discharged, except for prepayment of rent of not mote than one (1) month prior to the
accrual thereof: (d) that there are no materia) defaults now existing‘under any of the Leases by
the landlord or tenant, and there exists no state of facts which, with ¢ giving of notice or lapse
of time or both, would constitute a default under any of the Leases byithe landlord or tenant,
except as disclosed in writing to Lender; () that Borrower has and shall duly and punctually
observe and perform all covenants, conditions and agrecments in the Leases 50 the part of the
jandlord to be observed and performed thereunder; and (f) the Leases are in fult deice and effect
and are the valid and binding obligations of Borrower, and, to the knowledge of Bomower, are
the valid and binding obligations of the tenants thereto.

2. Notwithstanding that this instrument is a present, absolute and executed
assignment of the Rents and of the Leases and a present, absolute and executed grant of the
powers herein granted to Lender, Borrower is hereby permitted, and is hereby granted a
revocable license by Lender, to retain possession of the Leases and to collect and retain the Rents
unless and until there shall be an Event of Default under this Assignment, the Security
[nstrument or the other Loan Documents. In the event of such Event of Default, the
aforementioned license granted to Borrower shall automatically terminate without notice to
Borrower, and Lender may thereafter, without taking possession of the Property, take possession
of the Leases and collect the Rents. Further, from and after such termination, Borrower shall be

CHART:918957v2 2



0630722148 Page: 4 of 11

UNOFFICIAL COPY

the agent of Lender in collection of the Rents, and any Rents so collected by Borrower shall be
held in trust by Borrower for the sole and exclusive benefit of Lender, and Borrower shall, within
one (1) business day after receipt of any Rents, pay the same to Lender to be applied by Lender
as hercinafter set forth. Furthermore, from and after such Event of Default and termination of
the aforementioned license, Lender shall have the right and authority, without any notice
whatsoever to Borrower and without regard to the adequacy of the security therefor, to: (a)
manage and operate the Property, with full power to employ agents to manage the same; (b)
demand, collect, receive and sue for the Rents, including those past due and unpaid; and (c) do
all acts rclating to such management, operation, rental, leasing, repair improvement and
alteration of the Property as Lender in its sole subjective judgment and discretion shall
determine < Lender may apply the Rents received by Lender from the Property, after deducting
the costs of z0llection thereof, including, without limitation, attorneys’ fees and a management
fee for any manpgement agent so employed, against amounts expended for repairs, upkeep,
maintenance, setvice, fuel, utilities, taxes, assessments, insurance premiums and such other
expenses as Lender inCurs in connection with the operation of the Property and against interest,
principal, required esctozv-deposits and other sums which have or which may become due, from
time to time, under the terms of the Loan Documents, in such order or priority as to any of the
items so mentioned as Lender.in its sole subjective discretion, may determine.

3. Without limiting the rights granted hereinabove, in the event Borrower
shall fail to make any payment or to perfoim any act required under the terms hereof and such
failure shall not be cured within any applicable grace or cure period, then Lender may, but shall
not be obligated to, without prior notice t5 or demand on Borrower, and without releasing
Borrower from any obligation hereof, make of perform the same in such manner and to such
extent as Lender may deem necessary to protect/the security hereof, including specifically,
without limitation, appearing in and defending any aeion or proceeding purporting to affect the
security hereof or the rights or powers of Lender, performing or discharging any obligation,
covenant or agreement of Borrower under any of the Ledses, and, in exercising any of such
powers, paying all necessary costs and expenses, employing ¢eansel and incurring and paying
attorneys’ fees. Any sum advanced or paid by Lender for any suzh purpose, including, without
limitation, attorneys’ fees, together with interest thereon at the Detfanlt Interest Rate (as defined
in the Note) from the date paid or advanced by Lender until repaid by Borrower, shall
immediately be due and payable to Lender by Borrower on demand and saall ba secured by the
Security Instrument and by all of the other Loan Documents securing all Or'auy part of the
indebtedness evidenced by the Note.

4. This Assignment shall not operate to place responsibility for the control,
care, management or repair of the Property upon Lender, nor for the performance of any of the
terms and conditions of any of the Leases, nor shall it operate to make Lender responsible or
liable for any waste committed on the Property by the tenants or any other party or for any
dangerous or defective condition of the Property or for any negligence in the management,
upkeep, repair or control of the Property. Lender shall not be liable for any loss sustained by
Borrower resulting from Lender’s failure to let the Property or from any other act or omission of
Lender in managing the Property. This Assignment shall not be construed as making Lender a
mortgagee-in-possession. Lender is obligated to account to Borrower onty for such Rents as are
actually collected or received by Lender.
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5. Borrower shall and does hereby indemnify and hold Lender harmless from
and against any and all liability, loss, claim, demand or damage which may or might be incurred
by reason of this Assignment, including, without limitation, claims or demands for security
deposits from tenants of space in the Improvements deposited with Borrower, and from and
against any and all claims and demands whatsoever which may be asserted against Lender by
reason of any alleged obligations or undertakings on its part to perform or discharge any of the
terms, covenants or agreements contained in any of the Leases. Should Lender incur any
liability by reason of this Assignment or in defense of any claim or demand for loss or damage as
provided above, the amount thereof, including, without himitation, costs, expenses and attorneys’
fees, together with interest thereon at the Default Interest Rate tfrom the date paid or incurred by
Lender until tzpaid by Borrower, shall be immediately due and payable to Lender by Borrower
upon demand and shall be secured by the Security Instrument and by all of the other Loan
Documents secwiing all or any part of the indebtedness evidenced by the Note.

6. Berrower hereby irrevocably appoints Lender as its attorney in fact which
power of attorney is coupled with an interest by virtue of this Assignment and is irrevocable so
long as any sums are outstaziding under the loan evidenced by the Note to, from and after the
occurrence of an Event of Détault by Borrower hereunder or under any of the other Loan
Documents, do, make or perform(any act, right or privilege which Lender shall have under or by
virtue of this Assignment.

7. Borrower covenants and agrees that Borrower shall not, without the prior
written consent of Lender, further pledge, trafisfer, mortgage or otherwise encumber or assign the
Leases or future payments of Rents, except as ctherwise expressly permitted by the terms of the
Security Instrument, or incur any material indebtedness, liability or other obligation to any
tenant, lessee or licensee under the Leases, or permit‘asv Lease to become subordinate to any
lien other than the lien of the Security Instrument.

8. Borrower covenants and agrees that Boriower shall, at its sole cost and
expense, appear in and defend any action or proceeding arising unider, growing out of, or in any
manner connected with the Leases or the obligations, duties or liabilities of the landlord or tenant
thereunder, and if Borrower shall fail to do so, Lender, at its option but without obligation, may
do so. Borrower shall pay on demand all costs and expenses, including, vrithout limitation,
attorneys’ fees, which Lender may incur in connection with Lender’s appearanse, voluntary or
otherwise, in any such action or proceeding, together with interest thereon at the’s>cfaunlt Interest
Rate from the date incurred by Lender until repaid by Borrower.

9. At any time, Lender may, at its option, notify any tenants or other parties
of the existence of this Assignment. Borrower does hereby specifically authorize, instruct and
direct each and every present and future tenant, lessee and licensee of the whole or any part of
the Property to pay all unpaid and futurc Rents to Lender upon receipt of demand from Lender to
pay the same, and Borrower hereby agrees that each such present and future tenant, lessee and
licensee may rely upon such written demand from Lender to so pay said Rents without any
inquiry into whether there exists an Event of Default hereunder or under the other Loan
Documents or whether Lender is otherwisc entitled to said Rents. Borrower hereby waives any
right, claim or demand which Borrower may now or hereafter have against any present or future
tenant, lessee or licensee by reason of such payment of Rents to Lender, and any such payment
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shall discharge such tenant’s, lessee’s or licensee’s obligation to make such payment to
Borrower.

10.  Lender may take or release any security for the indebtedness evidenced by
the Note, may release any party primarily or secondarily liable for the indebtedness evidenced by
the Note, may grant extensions, renewals or indulgences with respect to the indebtedness
evidenced by the Note and may apply any other security therefor held by it to the satisfaction of
any indebtedness evidenced by the Note without prejudice to any of its rights hereunder or under
any of the Loan Documents.

1}, The acceptance of this Assignment and the collection of the Rents as
herein provided shall be without prejudice to Lender. The exercise or failure to exercise by
Lender of the (ights granted Lender in this Assignment, and the collection of the Rents and the
application theretf 4s herein provided, shall not be considered a waiver by Lender of any Event
of Default under the i.can Documents or prevent foreclosure of any liens on the Property nor
shall such exercise mak¢ Lender liable under any of the Leases, Lender hereby expressly
reserving all of its rights and privileges under the Security Instrument and the other Loan
Documents as fully as thougl s Assignment had not been entered into. The rights of Lender
hereunder are cumulative and colcurrent, may be pursued separately, successively or together
and may be excrcised as often as occasion therefor shall arise, it being agreed by Borrower that
the exercise of any one or more of the yights provided for herein shall not be construed as a
waiver of any of the other rights or remedies of Lender, at law or in equity or otherwise, so long
as any obligation under the Loan Documents (‘emains unsatisfied.

12.  All rights of Lender hereunder shall inure to the benefit of its successors
and assigns; and shall pass to and may be exercised by sny assignee of Lender. All obligations
of Borrower shall bind its successors and assigns ana ary subsequent owner of the Property.
Borrower hereby agrees that if Lender gives notice to Borrower of an assignment of said rights,
upon such notice the liability of Borrower to the assignee of th< Lender shall be immediate and
absolute. Borrower will not set up any claim against Lender or 2y intervening assignee as a
defense, counterclaim or set off to any action brought by Lender orany intervening assignee for
any amounts due hereunder or for possession of or the exercise of rights with respect to the
Leases or the Rents.

13. Tt shall be an Event of Default hereunder (a) if any representation or
warranty made herein by Borrower is determined by Lender to have been false or mas'eading in
any material respect at the time made, or (b) if Borrower violates the provisions of paragraph 7
hereof, or (¢) if any Event of Default under the Security Instrument or any of the other Loan
Documents shall occur.

14.  If any provision under this Assignment or the application thereof to any
entity, person or circumstance shall be invalid, illegal or unenforceable to any extent, the
remainder of this Assignment and the application of the provisions hereof to other entities,
persons or circumstances shall not be affected thereby and shall be enforced to the fullest extent
permitted by law.
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15.  This Assignment may not be amended, modified or otherwise changed
except by a written instrument duly executed by Borrower and Lender.

16.  This Assignment shall be in tfull force and etfect continuously from the
date hereof to and until the Security Instrument shall be released of record, and the release of the
Security Instrument shall, for all purposes, automatically terminate this Assignment and render
this Assignment null and void and of no effect whatsoever. This Assignment shall continue and
remain in full force and effect during any period of foreclosure with respect to the Property.

17.  In case of a conflict between any provision of this Assignment and any
provision of‘the other Loan Documents, the provisions of the Note or the Security Instrument, if
such document shall be the conflicting other Loan Document, shall prevail and be controlling.

127 All notices, demands, requests or other communications to be sent by one
party to the other hereunder or required by law shall be given and become effective as provided
in the Security Instrumesit

19.  THIS ASSIGNMENT SHALL BE GOVERNED BY AND CONSTRUED
IN ACCORDANCE WITH THE-LAWS OF THE STATE IN WHICH THE PROPERTY IS
SITUATED, EXCEPT TO THE EXTENT THAT ANY OF SUCH LAWS MAY NOW OR
HEREAFTER BE PREEMPTED BY FEDERAL LAW, IN WHICH CASE SUCH FEDERAL
LAW SHALL SO GOVERN AND BE CGNTROLLING.

20.  BORROWER, TO THE-FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND FOREVER
FOREGOES THE RIGHT TO A TRIAL BY JURY 4N ANY ACTION OR PROCEEDING
BASED UPON, ARISING OUT OF, OR IN ANY WAY REXATING TO THE DEBT OR ANY
CONDUCT, ACT OR OMISSION OF LENDER OR BORROWER, OR ANY OF THEIR
DIRECTORS, OFFICERS, PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR
ATTORNEYS, OR ANY OTHER PERSONS AFFILIATED ~WITH LENDER OR
BORROWER IN EACH OF THE FOREGOING CASES, WHETHER SOUNDING IN
CONTRACT, TORT OR OTHERWISE.

2{.  This Assignment may be executed in any number of counerparts, each of
which shall be effective only upon delivery and thereafter shall be deemed an origine!, and all of
which shall be taken to be one and the same instrument, for the same effect as if all parties hereto
had signed the same signature page. Any signature page of this Assignment may be detached
from any counterpart of this Assignment without impairing the legal effect of any signatures
thereon and may be attached to another counterpart of this Assignment identical in form hereto
but having attached to it one or more additional signature pages.

22, In addition to, but not in lieu of, any other rights hereunder, Lender shall
have the right to institute suit and obtain a protective or mandatory injunction against Borrower
to prevent a breach or Event of Default, or to enforce the observance, of the agreements,
covenants, terms and conditions contained herein.
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23, Lender may sell, transfer and deliver the Note and the Loan Documents to
one or more investors in the secondary mortgage market. In connection with such sale, Lender
may retain or assign responsibility for servicing the loan evidenced by the Note or may delegate
some or all of such responsiblity and/or obligations to a servicer, including, but not limited to,
any subservicer or master servicer, on behalf of the investors. All references to Lender herein
shall refer to and include, without limitation, any such servicer, to the extent applicable.

24, Lender shall, as a matter of absolute right, be entitled, upon application to
a court of applicable jurisdiction, and without notice to Borrower, to the appointment of a
receiver to obtain and secure the rights of Lender hereunder and the benefits intended to be
provided to/Lender hereunder.

25, Notwithstanding anything to thc contrary contained in this Assignment,
the liability of Zorcower and its officers, directors, general partners, managers, members and
principals for the indepiedness secured hereby and for the performance of the other agreements,
covenants and obligatiens contained herein and in the Loan Documents shall be limited as set
forth in the Note.

[THE BALANCE OF TTiE5\PAGE WAS LEFT BLANK INTENTIONALLY)
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IN WITNESS WHEREOF, Borrower has executed this Assignment as of the day

and year first written above,

CHARNG18957v2

BORROWER:

WINNETKA II, LLC,
an Illinois limited hability company

By: Winnetka [T Management SPE, Inc.,
an Illinois corporation, its Managing Member

By: 3&&3&3&\%&&

Donal P. Barry, Sr., President
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK. )

I, the undersigned, a Notary Public, in and for the County and State aforesaid, DO HEREBY
CERTIFY, that Donal P, Barry, Sr., personally known to me to be the President of Winnetka I
Management SPE, Inc., the managing member of WINNETKA IJ, LLC, an Illinois limited liability
company, personally known to me to be the same person whose name is subscribed to the
foregoing instrument, appeared before me this day in person and acknowledged that as such
President e signed and delivered the said instrument as managing member of said limited liability
company, as nis free and voluntary act, and as the free and voluntary act and deed of said limited
liability compary. £or the uses and purposes therein set forth.

Given under 1av-iend and official seal this 50 day of October, 2006,

Ty

£
My Commission Expires: % /7, /(%

r
yYyYYvyY

“OFFICIAL SEAL”
Becl JASON GNAGY B
I; N0 COMMISSION EXPIRES 08/31/08 B
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EXHIBIT A

Legal Description

Permanent Real Estate Tax Identitication Number: 05-20-212-008, 05-20-212-009,
05-20-212-010, 05-20-212-011 and 05-20-212-012.

That certain real property located in the City of Winnetka, County of Cook, State of Illinois,
having a steeet address of 501-507 Chestnut, Winnetka, [llinois, more particularly described
as follows:

PARCEL 1:

THE NORTH 93 FEET Or/tHE SOUTH 146 FEET OF THAT PART OF BLOCK 26 IN
WINNETKA, LYING WESTOF THE EAST LINE OF LOT 7 IN OAK KNOLL
SUBDIVISION OF PART OF SAID BLOCK 26 IN THE NORTHEAST 1/4 OF THE
NORTHEAST 1/4 OF SECTION 20 TOWNSHIP 42 NORTH, RANGE 13 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COQK COUNTY, ILLINOIS.

PARCEL 2:

THE SOUTH 53 FEET OF PART OF BLOCK 26 i "THE VILLAGE OF WINNETKA
LYING WEST OF THE EAST LINE OF LOT 7 IN\GAK KNOLL SUBDIVISION OF
SAID PART OF BLOCK 26 IN THE NORTHEAST 1/4OF THE NORTHEAST 1/4 OF
SECTION 20, TOWNSHIP 42 NORTH, RANGE 13 EAST'C) THE THIRD PRINCIPAL
MERIDIAN, TN COOK COUNTY, ILLINOIS.

PARCEL 3:

LOT 6 (EXCEPT THE NORTH 41 FEET TAKEN FOR CHESTNUT COURY}) IN OAK
KNOLL SUBDIVISION OF THAT PART OF BLOCK 26 IN THE VILLAGE GF
WINNETKA ON THE NORTHEAST 1/4 OF SECTION 20, TOWNSHIP 42 NOKTH,
RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS
FOLLOWS: COMMENCING AT A POINT 37 FEET EAST OF THE NORTHEAST
CORNER OF CHESTNUT AND OAK STREETS; THENCE NORTH 187 FEET; THENCE
EAST AND PARALLEL WITH THE SOUTH LINE OF SAID BLOCK 150 FEET;
THENCE SOUTH 30 FEET; THENCE EAST 8 FEET; THENCE SOUTH 32 FEET,
THENCE WEST 8 FEET; THENCE SOUTH 125 FEET; THENCE WEST 150 FEET TO
THE POINT OF BEGINNING, ACCORDING TO THE PLAT OF SAID OAK KNOLL
SUBDIVISION RECORDED IN THE OFFICE OF THE RECORDER OF COOK
COUNTY, ILLINOIS IN BOOK 119 OF PLATS, PAGE 26 AS DOCUMENT 4991672
ALL IN COOK COUNTY, ILLINOIS.
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