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PALMER HOUSE HOTEL
CHICAGO, ILLINOIS

RECIPROCAL EASEMENT AND OPERATING AGREEMENT

THIS RECIPROCAL EASEMENT AND OPERATING AGREEMENT (this
“Agreement”) is made and entered into as of the 11th day of December, 2006 by THOR
PALMER HOUSE HOTEL & SHOPS LLC, a Delaware limited liability company (“Ther
Hotel’), THOR PALMER HOUSE OFFICE LLC, a Delaware limited liability company
(“Thor Office”) and THOR PALMER HOUSE RETAIL LLC, a Delaware limited liability
company (I or Retail”).

RECITALS:

A. The terms-uszd in the Recitals, if not otherwise defined in the Recitals or in the
immediately foregoing v2iagraphs, shall have the meanings set forth in ARTICLE 1 of this
Agreement.

B. Thor Hotel owns the {eal ‘property legally described on EXHIBIT 1.1(B) (the “Hotel
Parcel”).

C. Thor Office owns the real property legally described on EXHIBIT 1.1(C) (the
“Office/Annex Parcel”).

D. Thor Retail owns the real property legilly described on EXHIBIT 1.1(D) (the “Retail
Parcel”).

E. Thor Hotel is in the process of redeveloping on the Hotel Parcel the Palmer House
Hotel (the “Hotel Project”).

F. The improvements within the Retail Parcel (the “Retail r'roject”), when completed,
will be comprised of: (i) rental retail space located within the street Izvel, lobby level, second
(2nd) floor and third (3rd) floor of the Hotel Building (defined below); (i1} an underground
parking garage (the “Parking Garage”) located within the basement level of ibc Hotel Building;
and (iii) certain ancillary Facilities (defined below) and improvements in various }osations within
the Hotel Building.

G. The Office/Annex Parcel contains the Office/Annex Building (defined below) (the
“Office Project”) and may in the future be developed into another use, structure or structures.

H. Since none of the Retail Parcel, the Hotel Parcel nor the Office/Annex Parcel will be
functionally independent of the other and each will depend upon the other, to some extent, for
one or more of structural support, enclosure, ingress and egress, and other facilities and
components necessary to the efficient operation and intended use of the Retail Parcel, the Hotel
Parcel and the Office/Annex Parcel, Thor Hotel, Thor Office and Thor Retail intend to provide
for the efficient operation of each respective portion, estate and interest in the Property, and to

CHGO2\40126644.12
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ensure the harmonious relationship of the Owners of each such respective portion, estate or
interest in the Property, and to protect the respective values of each such portion, estate and
interest in the Property, by providing for and creating certain easements, covenants, conditions
and restrictions against and affecting the Retail Parcel, the Hotel Parcel and the Office/Annex
Parcel which will be binding upon each present and future respective Owner of such Parcels, or
of any portion thereof or interest or estate therein, and which will inure to the benefit of each of
the other Owners.

NOW, THEREFORE, in consideration of the Recitals and the covenants contained
herein, as of the Effective Date of this Agreement, Thor Hotel, Thor Office and Thor Retail,
intending 6 b legally bound, agree and declare that the Property and any part thereof is and
shall be ownad,-held, mortgaged, leased or otherwise encumbered, transferred, assigned, sold,
conveyed and aczented subject to this Agreement, and agree and declare that each of the
following easements, sovenants, conditions, restrictions, burdens, uses, privileges and charges
created hereunder shali exist at all times hereafter amongst, and be binding upon and inure, to the
extent provided herein, totiie benefit of all parties having or acquiring any right, title or interest
in or to any portion of; or interzst or estate in, the Property, and each of the foregoing shall run
with the land subjected to this Agreement.

ARTICLE 1

DLFINITIONS

1.1  Definitions. Whenever used in this Agreement, the following terms shall have
the respective meanings specified below:

(@)  “det’ - The Condominium Propert; Act of the State of Illinois in effect as
of the date hereof, as the same may be amended from tim: fo time.

(b)  “Adjuster” — As defined in Section 11.3(e).

(¢)  “Affiliate” - Any Person controlling, under ¢onimon control with or
controlled by the Person in question. For purposes of this definiticn, the term “control”
means the possession, directly or indirectly, of the power to direct ot ¢cstse the direction
of management, policies or actions of a Person, whether through owneiship of voting
securities, by contract or otherwise.

(d)  “Alterations” - As defined in Section 16.1(a).

(e)  “Altering Owner” - As defined in Section 16.1(a).

()  “Applicable Percentage” — As defined in Paragraph 7 of EXHIBIT 7.6.
(g)  “Applicable Project Owner’s Share” — As defined in Section 11.3(e).

(h)y “Approved Division” - The division of any costs, expenses or other
monetary obligation under this Agreement as between the Owners in the following

CHGO240126644.12
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percentages: the Hotel Owner shall bear eighty-seven and seven tenths percent (87.7%)
of such costs, expenses or monetary obligations; the Office/Annex Owner shall bear four
and five tenths percent (4.5%) of such costs, expenses or monetary obligations; the Retail
Owner shall bear seven and eight tenths percent (7.8%) of such costs, expenses or
monetary obligations.

(1) “Arehitect” - As defined in Section 20.1.
()  “Assessor” - As defined in Section 9.1.
(k) “Award’ - As defined in Section 15.1.
1) “Benefited Owner” - As defined in Paragraph 2 of EXHIBIT 7.6.

(m) "Ruilding Loan Agreement” - That certain Building Loan Agreement
dated as of Decsmber _, 2006, between Anglo Irish Bank Corporation PLC, a limited
public company vrganized under the laws of the Republic of Ireland, having its principal
place of business at 1221 St. Stephen’s Green, Dublin 2, Ireland, and an address at 222
East 41st Street, 24th Floot, New York, New York 10017, and Thor Palmer House Hotel
& Shops, LLC, a Delawaic dimited liability company, having an office at 139 Fifth
Avenue, New York, New York 10919

(n)  “Buildings” - The builaings and related Improvements located on the
Parcels, along with any additions woralterations thereto or replacements thereof.
References to the “Building” or “Buildings™ shall be a collective reference to the Hotel
Building and the Office/Annex Building.

(o) “City” - The City of Chicago, [llinois, % municipal corporation.

(p)  “Common Walls, Floors And Ceilings”~- All common structural and
partition walls, columns, floor and ceiling slabs situated oil ¢ adjoining two Parcels, or
located on one Parcel but forming the walls, columns, or fioo: or ceiling slabs of an
adjoining Parcel. Each Owner shall be deemed to own the floor/ceiting slab constituting
a Common Floor and Ceiling located directly below such Owner s Pzwcel and located
directly above an adjacent Parcel. Any Common Wall located betweer two Owners’
Parcels shall be deemed to be a “party wall”, owned 50%/50% by each adjeining Owner.

(@  “Condominium Association” - If and when a Parcel or any portion
thereof is submitted to the Act, and legally becomes condominium property pursuant to
the Act, then an Illinois not-for-profit corporation to be formed for the purpose of
administering the respective portion(s) of the Parcel pursuant to the Act.

{r) «Condominium Declaration” - Any Declaration of Condominium
Ownership and Easements, Restrictions, Covenants and By-Laws by which any portion
of the Property is submitted to the Act and legally becomes condominium property
pursuant to the Act.

CHG02'40126644.12
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(s)  “Condominium Owner” - The Person or Persons (excluding occupants or
tenants and the holders of any mortgage) whose estates or interests, individually or
collectively, aggregate, from time to time, fee simple ownership of any portion of a
Parcel submitted to the Act. If and so long as a Parcel or any portion thereof has been
submitted to and remains subject to the provisions of the Act, the Condominium Owner
shall mean collectively all of the Unit Owners in the portion of such Parcel as has been
submitted to the Act, as represented by the Condominium Association for such Parcel.

) “Condominium Property” — That portion of the Property submitted to the
Act, for so long as such Condominiym Property remains subject to the Act.

@)  “Consumer Price Index” - As defined in Section 10.8.
(v}~ “Contributing Party” - As defined in Paragraph I(a) of EXHIBIT 7.6.

(w)  “Cruditor Owner” - An Owner (i) to whom payment of money or other
duty or obligation is awed under this Agreement by another Owner who has failed to
make such payment ¢r't5 perform such duty or obligation as and when required by this
Agreement or (i) who /as, exercised any self-help remedy provided for in this
Agreement. An Owner may be 2 Creditor Owner notwithstanding that the term “Creditor
Owner” is not specifically statec 1 a particular provision of this Agreement.

(x)  “Default Amount” - As defined in Section 12.1.

(y)  “Defaulting Owner” - Au Ovmer who has failed to perform any of ifs
duties or obligations as and when required urde: this Agreement or to make payment of
money owed under this Agreement to another Ovmer. An Owner may be a Defaulting
Owner notwithstanding that the term “Defaulting Ovrer” is not specifically stated in a
particular provision of this Agreement.

(z)  “Depositary” - The person or entity, from tim< to time acting pursuant to
ARTICLE 18.

(aa) “Easements” - All easements declared, granted or created-pursuant to the
terms and provisions of this Agreement.

(bb)  “Effective Date” - The date specified in the PREAMBLE on Fage 1 of this
Agreement,

(cc) “Emergency Situation” - A situation (i) impairing or imminently likely to
impair structural support of any of the Parcels or any Improvements constructed thereon;
(ii) causing or imminently likely to cause bodily injury to persons or substantial physical
damage to any of the Improvements constructed on any portion of the Property, or any
property in, on, under, within, upon or about the Property; (iii) causing or imminently
likely to cause substantial economic loss to an Owner, directly or indirectly (including,
without limitation, the issuance of a building, health, fire or other code or Law
compliance violation); or (iv) disrupting or imminently likely to disrupt business
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operations in the Retail Parcel or the Office/Annex Parcel, or the habitability of a guest
room in the Hotel Parcel as a Hotel guest room. The duration of an Emergency Situation
shall be deemed to include the time reasonably necessary to remedy the Emergency
Situation.

(dd) “Estoppel Certificate” - As defined in Section 17.1.

(e¢) “Fagade” - The exterior walls of the Hotel Parcel Improvements, the
Office/Annex Parcel Improvements and/or the Retail Parcel Improvements, as the context
may dictate, from the street level up to the roofs of the Buildings, consisting of the brick
and-atber facing materials and the cornice at the top of the Building covering or attached
to the siructural supports forming the curtain wall of the Building, window frames,
window._svztems, joints and seals, but excluding (i) the Building roof and the roof
structure; meabrane, flashings and seals over the comice; and (ii) the structural supports
for the exterior w2l of the Buildings.

(f)  “Faciliiies” - Any facilities, fixtures, machinery and equipment, including
without limitation, ampunciators, antennae, boilers, boxes, brackets, cabinets, cables,
chillers, closets (for facilities and risers) coils, computers, conduits, controls, control
centers, condensers, cooling’ towers, couplers, devices, ducts, equipment (including,
without limitation, heating, ventl-ting, air conditioning and plumbing equipment), fans,
fixtures, generators, hangers, hea: traces, indicators, junctions, lines, light fixtures,
machines, meters, motors, outlets, paneis, pipes, pumps, radiators, risers, sprinklers,
starters, steam heating systems (includirig a0t water supply and retumn risers) switches,
switchboards, systems, tanks, telecommuniczuon equipment, transformers, vacuum pipe
valves, wiring, and the like used in providing scrvices from time to time in any part of a
Parcel, including, without limitation, air conditioning, alarm, antenna, circulation,
cleaning, communication, cooling, electric, elevator, . exhaust, heating, lightning
protection, natural gas, plumbing, radio, recording, saniary, security, sensing, storm
water drainage, telephone, television, transportation, veniilatisn and water service, and
any replacements of or additions to any of the items described. in this paragraph. A
reference to “Facilities” shall be deemed to include a reference tc :he Owned Facilities.

(gg) “Hazardous Materials” - Any hazardous subsiarce, pollutant,
contaminant, or waste regulated under the Comprehensive Environmezial Response
Compensation and Liability Act, as amended (42 U.S.C. §9601 et seq.); actestos and
asbestos-containing materials: oil and petroleum products and natural gas, natural gas
liquids, liquefied natural gas, and synthetic gas usable for fuel; pesticides regulated under
the Federal Insecticide, Fungicide and Rodenticide Act, as amended (7 U.S.C. §136 et
seq.); PCBs and other substances regulated under the Toxic Substances Control Act, as
amended (7 U.S.C. §136 et seq.); source material, special nuclear material, byproduct
materials, and any other radioactive materials or radioactive wastes however produced,
regulated under the Atomic Energy Act or the Nuclear Waste Policy Act; chemicals
subject to the Occupational Safety and Health Act Hazard Communication Standard, as
amended (29 CF.R. §1910.1200 et seq.); industrial process and pollution control wastes
whether or not hazardous within the meaning of the Resource Conservation and Recovery
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Act, as amended (42 U.S.C. §6901 et seq.); and other substances and materials regulated
under Laws relating to environmental quality, health, safety, contamination and clean-up.

(hh) “Hotel> - The hotel operated from time to time within the Hotel Building,
along with all amenities serving or associated with such hotel (except those hotel
amenities located within the Retail Parcel).

(i)  “Hotel Building” - The building commonly known as the “Palmer House
Hotel” and containing the Hotel Property and the Retail Property.

(ij)  “Hotel Owned Facilities” - Facilities owned by the Hotel Owner and now
located {or which may, pursuant to this Agreement or other agreement of the Owners,
hereafter Fe located) in the Office/Annex Parcel or the Retail Parcel.

(kk) " “otel Owner” — The Owner, from time to time, of the Hotel Parcel
(which shall inc’ade. at such time as any portion of the Hotel Parcel is submitted to the
Act, the Condoriinium Owner with respect to such portion as has been submitted to the
Act).

(I)  “Hotel Parcel’~ As defined in Recital B above.

(mm). “Hotel Parcel Improvements” - All improvements constructed upon and
within the Hotel Parcel and not consituting Office/Annex Owned Facilities or Retail
Owned Facilities.

(nn)  “Hotel Property” — As defined in Section 11.9(c).

(00) “Hotel Renovation Plans” -- Cotiectively, the final plans, drawings and
specifications for the performance of the capital improvements to be performed on or for
the benefit of the existing Hotel Parcel Improvements 1t accordance with the Plans, as
defined in the Building Loan Agreement, including,” without limitation, capital
improvements performed in connection with the renovatiorof the Hotel Parcel
Improvements (i) components of which serve and/or are located n f{or will serve and/or
be located in) the Retail Parcel or the Office Parcel, or (it) which relate 4o any building
systems, including, without limitation any HVAC, plumbing, electrical 2nd fire safety
systems, serving both the Hotel Parcel, or any portion thereof, and any ‘portion of the
Retail Parcel or the Office Parcel.

(pp) “Hotel Renovations” - The initial renovation work within the Hotel
Property to be performed by the Hotel Owner pursuant to the Hotel Renovation Plans.

(qQ) “Impacted Owner” - As defined in Section 8.1.

(rr)  “Improvements” - any or all, as the context may dictate, of the Hotel
Parcel Improvements, the Office/Annex Parcel Improvements or the Retail Parcel
Improvements.
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(ss) “Indemnifying Owner” - As defined in Section 6.1.
(tt)  “Indemnitee” - As defined in Section 6.1.

(u) “Inspecting Owner” - As defined in Section 8.6.

(w) “Land’ - The Hotel Parcel, the Office/Annex Parcel and the Retail Parcel,
collectively.

(ww) “Law” or “Laws” - All laws, statutes, codes, acts, ordinances, orders,
judgrients, decrees, injunctions, rules, regulations, permits, licenses, authorizations,
directions and requirements of all governments, departments, commissions, boards,
courts, ‘tufaorities, agencies, officials and officers, foreseen and unforeseen, ordinary or
extraordinary which now or at any later time may be applicable to the Property, or any
parts thereof.

(xx) “Liening Owner” - As defined in Section 8.2.

(yy) “Maintenarce” - Operation, maintenance, repair, reconditioning,

refurbishing, reconfiguration, inspection, testing, cleaning, clearing, landscaping,
painting, installation, restoraticw, reconstruction and replacement when necessary or
desirable, including without limitatisn, services to be provided pursnant to ARTICLE 7.

(zz) “Mechanics’ Lien Acf" - Az defined in Section 16.4(a).
(aaa) “Mortgage” - As defined in Sezuipn 22.12(a).
(bbb) “Morigagee” - As defined in Sectivn 22.12(a).

(cce) “Net Capitalized Cost Of Replacement”™ < As defined in Paragraph 7 of
EXHIBIT 7.6.

(ddd) “Net Salvage Value Of The Capital Item Being Replaced” - As defined
in Paragraph 7 of EXHIBIT 7.6.

(cee) “Non-Performing Owner” - As defined in Section 14.2.

(fffy “Occupant’ - Any Person from time to time entitled to the use and
occupancy of any portion of any Parcel as an Owner or as a tenant, subtenant, licensee,
concessionaire or other party under any other occupancy agreement.

(ggg) “Office/Annex Building” - A collective reference to the buildings
presently located on the Office Annex Parcel, and containing the Office/Annex Property.

(hhh) “Office/Annex Owned Facilities” - Facilities owned by the Office/Annex
Owner and now located (or which may, pursuant to this Agreement or other agreement of
the Owners, hereafter be located) in the Hotel Parcel or the Retail Parcel.
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(i) “Office/Annex Owner” - The Owner, from time to time, of the
Office/Annex Parcel (which shall include, at such time as any portion of the
Office/Annex Parcel may be submitted to the Act, the Condominium Owner with respect
to such portion as has been submitted to the Act).

Gij) “Office/Annex Parcel” — As defined in Recital C above.

(kkk) “Office/Annex Parcel Improvements” - All improvements constructed
upon and within the Office/Annex Parcel and not constituting Hotel Owned Facilities or
Retail Owned Facilities.

Q)  “Office/Annex Property” — A collective reference to the Office/Annex
Parcel and the Office/Annex Parcel Improvements.

(mmun)*Qperating Expenses” - As defined in Paragraph 7 of EXHIBIT 7.6.

(nnn) “Operoting Owner” - As defined in Paragraph 2 of EXHIBIT 7.6.
(000) “Owned Frcilities” - A collective reference to the Hotel Owned

Facilities, the Retail Owned Facilities and the Office/Annex Owned Facilities.

(ppp) “Owner(s)” ot “Freject Owner(s)” - The owner or owners, as the context
may dictate, of the Hotel Parcel, of the Office/Annex Parcel, or of the Retail Parcel, and
which additionally shall include, at such time as any portion of a Parcel is submitted to
the Act, the Condominium Owner with respcet to such portion of such Parcel.

(qqq) “Parcel(s”) - As the contexi may dictate, the Hotel Parcel, the
Office/Arnex Parcel or the Retail Parcel, or any oI ther.

(rrr)  “Parking Garage” - The underground parling garage structure comprising
a portion of the Retail Parcel.

(sss) “Permittees” - All Occupants and the officers, directors, members,
employees, agents, contractors, customers, vendors, suppliers, visi‘ors, guests, invitees,
licensees, tenants, subtenants and concessionaires of the Parcel Ownér n ‘question and
such Occupants insofar as their activities relate to the intended deveicpment, use or
occupancy of the Hotel Parcel, the Office/Annex Parcel or the Retail Parcel and all
Mortgagees holding Mortgages encumbering the Parcel in question.

(ttt)  “Person” - Any individual, partnership, firm, association, corporation,
limited liability company, trust, land trust or any other form of business or not-for-profit
organization or governmental entity.

(umu) “Pipes” - All pipes, fittings, ducts, conduits, lines, braces, collars and
other supporting elements serving a Parcel.

(vwv) “Prior Lien” - As defined in Section 12.1.
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(www) “Progress Payment” - As defined in Paragraph 2 of EXHIBIT 7.6.

(xxx) “Project’ or “Property” - A collective reference to the Hotel Parcel
together with the Hotel Parcel Improvements, the Office/Annex Parcel together with the
Office/Annex Parcel Improvements and the Retail Parcel together with the Retail Parcel
Improvements.

(yyy) “Projection Notice” - As defined in Paragraph 2(a) of EXHIBIT 7.6.
(zzz) “Projections” - As defined in Paragraph 2(a) of EXHIBIT 7.6.
faaaa) “Recorder” - The Recorder of Deeds of Cook County, Illinois.

(bubh) “Renovation Easement Termination Dat ” — As used with respect to the
performance of the Retail Renovations and the Hotel Renovations, the date upon which
the easements grarited herein for the performance of the Renovations terminates after
completion of tiic performance of the Retail Renovations or the Hotel Renovations,
respectively, such tempination being evidenced by either the issuance of a final
Certificate of Occupancy by thie City of Chicago or the certification by the Hotel Owner’s
architect (with respect to tie Tiotel Renovations) or the Retail Owner’s architect (with
respect to the Retail Renovations} that the applicable Renovations, including any
“punchlist” items, are complete i1 accordance with the Hotel Renovation Plans or the
Retail Renovation Plans, respectively. The Renovation Easement Termination Date may
differ with respect to the Retail Renovaticns and the Hotel Renovations.

(cccc) “Renovation Plans” - A coliestive reference to the Hotel Renovation
Plans and the Retail Renovation Plans.

(dddd) “Renovations” - The initial renovatioti weik within the Property pursuant
to the Hotel Renovation Plans and the Retail Renovation Plars. The term “Renovations”
shall mean a collective reference to the Hotel Renovations an¢ the Retail Renovations.

(ecce) “Replacing Party” - As defined in Paragraph 1(a) of EXXUBIT 7.6.

(ffff) “Retail Owned Facilities” - Facilities owned by the Rzwil Owner and
now located (or which may, pursuant to this Agreement or other agriement of the
Owners, hereafier be located) in the Office/Annex Parcel or the Hotel Parcel.

(gggg) “Retail Owner” - The Owner, from time to time, of the Retail Parcel.
(hhhh) “Retail Parcel” — As defined in Recital D above.

(iiii) “Retail Parcel Fagade” - That portion of the Fagade located on the
exterior portion of the Building immediately adjacent to the Retail Property.
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Giii) “Retail Parcel Improvements” - All improvements constructed upon and
within the Retail Parcel and not constituting Hotel Owned Facilities or Office/Annex
Owned Facilities.

(kkkk) “Retail Property” — A collective reference to the Retail Parcel and the
Retail Parcel Improvements.

(1)  “Retail Renovation Plans” - Collectively, the final plans, drawings and
specifications, including, without limitation, the architectural and structural plans and
specifications therefor prepared or to be prepared by the Architect, as defined in the
Builiing Loan Agreement, for the performance of the capital improvements to be
perforried on or for the benefit of the existing Retail Parcel Improvements, including,
without lizpitation, capital improvements performed in connection with the renovation of
the Retaii Parcel Improvements components of which serve and/or are located in (or will
serve and/or be16sated in) the Hotel Parcel or the Office Parcel. The Retail Renovation
Plans will provide, for renovation of the Retail Property with the intention that such
spaces will be built oui to a level to enable such spaces to be leased to a high quality
tenant mix consistent with other high quality hotel/retail properties in Chicago and on

State Street.

(mmmm) “Retail Kerovations® - The initial renovation work within the
Retail Property to be performed by the Retail Owner pursuant to the Retail Renovation
Plans.

(nnnn) “Review” - As defined in Section 8.6.

(0000) “Site Plan” - The Site Plan attached-hereto as EXHIBIT 1.1(E) identifying
various areas within the Property pursuant to which easements or other rights and
obligations have been granted or reserved under this Declaration.

(pppp) “Statement” - As defined in Paragraph 2 of EX5PIT 7.6.

(qqqq) “Structural Supports” - All construction elements (including, without
limitation, structural members, footings or foundations, slabs, caissons, zolumns, beams,
braces and trusses) which are load bearing or which are necessary for the structural
integrity of any portion of the Hotel Parcel Improvements, the Office/Araex Parcel
Improvements or the Retail Parcel Improvements.

(rrrr)  “Surveyor” — Gremley & Biedermann.

(ssss) “Trash Room” - The trash room and dumpster facilities located adjacent
to the loading dock area and located within the street level portion of the Hotel Parcel.

(tttt) <2006 Equivalent Dollars” - As defined in Section 10.8.

(uuuu) “Unavoidable Delay” - As defined in Section 14.1.

10
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(vwwv) “Unit” - Any part of any Parcel described as a “Unit” in any

Condominium Declaration.

(wwww) “Unit Owner” - The person or persons, entity or entities whose
estates or interests, individually or collectively, aggregate fee simple ownership of a Unit
Ownership.

(xxxx) “Unit Ownership” - Any part of a Parcel which has been submitted to the
Act consisting of one (1) Unit and the undivided interest in the common elements
attributable thereto.

&vyy) “Utility Company” - Any Person, including governmental bodies,
furnishing Utility Services to or from one or more Parcels.

(zzzz)- "“Ttility Facilities” - Any Facility used for providing Utility Services.

(anaan)“Utlity Service” or “Utility Services” - Any utility service provided to or
from a Parcel, includizg domestic (City) water supply, chilled water, electricity, storm
sewer, sanitary sewer, gas, steam, telephone or network television, cable television,
satellite equipment and microwave signals or internet service or other services or
materials generally known as utiities.

(bbbbb) “Work” - As deimed in Section 19.1(a).

12  Construing Various Words ana zhrases. Wherever it is provided in this
Agreement that a party “may” perform an act or u® anyvthing, it shall be construed that party
“may, but shall not be obligated to,” so perform or so de- The following words and phrases shall
be construed as follows: () “At any time” shall be construsd-as “at any time or from time to
time;” (b) ”Any” shall be construed as “any and all;” (c)”Inciuding” shall be construed as
“including but not limited to;” and (d) "Will” and “shall” shall ¢ach1.be construed as mandatory.
Except as otherwise specifically indicated, all references to Article oz Section numbers or letters
shall refer to Articles and Sections of this Agreement and all refstences to Exhibits or
Appendices shall refer to the Exhibits and Appendices attached to this Agreement. The words
“herein,” hereof,” hereunder,” “hereinafter” and words of similar impoit-spail refer to this
Agreement as a whole and not to any particular Section or subsection. Forms of words in the
singular, plural, masculine, feminine or neuter shall be construed to include the other forms as
context may require. Captions and the index are used in his Agreement for conveiuence only
and shall not be used to construe the meaning of any part of this Agreement.

ARTICLE 2

EASEMENTS BURDENING THE RETAIL PARCEL

71  In General. For the purposes of this ARTICLE 2, the following shall apply:

(a) The Retail Owner has granted, reserved, declared and created the
Easements described in this ARTICLE 2. The term “Granted” or “granted” as hereinafter
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used in this ARTICLE 2 describing Easements shall be deemed to mean “granted,
reserved, declared and created”. The Easements in this ARTICLE 2 shall bind and be
enforceable against the Retail Owner and, as applicable, its successors, grantees and
assigns.

(b)  The Easements granted by this ARTICLE 2 shall, as applicable, bind and
burden the Retail Parcel, which shall for the purpose of this ARTICLE 2 be deemed to be
the servient tenement. Where only a portion of the Retail Parcel is bound and burdened
by the Easement, only that portion shall be deemed to be the servient tenement.

(¢)  To the extent the Easements granted by this ARTICLE 2 are appurtenant to
and beaefit the Hotel Parcel or the Office/Annex Parcel, the Hotel Parcel and the
Office/Araex Parcel shall, for the purpose of this ARTICLE 2 with respect to such
Easemen, be-dsemed to be the dominant tenement.

(d)  Notwithstanding anything to the contrary contained herein, (i) in
exercising an Easemcnt granted under this ARTICLE 2, the Owner benefited by the
Easement (and its Pertivtiees) shall: (A) have the right to ingress and egress over, through
and upon such portions of the Parcel burdened by such Easement to the extent necessary
to exercise the rights granted by such Easement; and (B) make reasonable efforts to
minimize the impact of its exercise-on the Owner and Occupants of the Retail Parcel,
taking into consideration the impac’ of any disruption on the Owner and such Occupants;
provided that (x) in connection with any work not necessitated by an Emergency
Situation, Hotel Owner shall provide Re (ai. Owner with at least two (2) weeks advance
written notice (which notice right may be waivad by the Retail Owner from time to time
in its sole and absolute discretion) with regard.io’the need to enter into the Retail Parcel
to perform any such work, and shall in such notice provide a reasonably detailed
explanation of the anticipated nature, extent and dura’ion of such work, (y) in connection
with any work necessitated by an Emergency Situation, Z4si¢1 Owner shall provide Retail
Owmer with as much advance notice in such detail as is possiolz under the circumstances,
and (z) with respect to the work being performed under either sibparagraphs (x) or (y)
above, (I) Retail Owner shall have the right to accompany Hotel Owner and any of its
contractors, subcontractors, agents, employees or other representatives in connection with
the performance of such work, () except in an Emergency Situatior th¢ Hotel Owner
shall use commercially reasonable efforts to perform such work outside nozmal operating
hours of any business operating within any space which Hotel Owner must access in
order to perform such work, (II) Hotel Owner shall use commercially reasonable efforts
to cause such work to be performed in accordance with the rights of any tenants or
Occupants under any lease or other occupancy agreement for any such area which must
be accessed to perform such work, (IV) any damage to the Retail Property shall be
promptly restored by the Hotel Owner as near as possible to the condition that existed
prior to the performance of such work (and if such restoration is not promptly performed
Retail Owner shall have the right to perform such work itself and to charge Hotel Owner
for the costs and expenses related thereto), and (V) without limiting the provisions set
forth in ARTICLE 6 hereof, Hotel Owner shall reimburse Retail Owner for, and shall
indemnify and hold Retail Owner harmless from and against, any loss or claim arising in

12
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connection with any such tenant’s or Occupant’s rights to set off or abate rent or other
fees, to cease operations or any similar rights; and (ii) in the event that any access, use,
repair, Maintenance or other right pursyant to which an Easement is granted under this
ARTICLE 2 may be effectively exercised without entering the Parcel burdened by the
Easement, or conducting any invasive procedures within the burdened Parcel, or
otherwise disrupting the use, operation or Occupant rights within the burdened Parcel, the
party benefited by such Easement shall use commercially reasonable efforts to exercise
such rights without entering into, conducting any invasive procedures within or otherwise
disrupting the use of the burdened Parcel or its Owner or Occupants (for example, and in
no way limiting the foregoing, if a Utility Facility may be accessed either from the
burdenad Parcel or the benefited Parcel, the party performing the work requiring such
access shall perform such work, and utilize such access, from the benefited Parcel).

(€) < The Retail Owner may, (i) in connection with the Maintenance of the
Retail Parcel upor-not less than forty-eight (48) hours notice to the affected Owner(s), (ii)
in an Emergency Situation or (iii} to prevent a dedication of, or an accruing of rights by,
the public in and to the 1se of the Retail Parcel: temporatily prevent, close off or restrict
the ingress, egress or use in,.over, on, across and through any of the Easements, but only
to the minimal extent anc for the shortest time period reasonably necessary under the
circumstances in order to mirimize the effect on the user of such Easement.

29 Grant of Easements in Favor of the Hotel Owner. The following Easements
in, to, under, over, upon and through the Retail Parcel in favor of the Hotel Owner and its
Permittees and the Hotel Parcel are hereby granted (and all references herein to Hotel Owner
shall include its Permittees).

(@) Ingress and Egress. A non-exclzsive easement for ingress and egress
only for Persons, material and equipment in, over, 071, across and through such portions
of the Retail Parcel as are reasonably necessary or désivable to: (i) permit the use,
operation and Maintenance (but only if and when such vjaintenance is required or
permitted under this Agreement) of the Hotel Parcel, including. without limitation, the
Hotel Owned Facilities, (ii) permit the Hotel Owner to provide io the Retail Parcel those
services to be performed by the Hotel Owner as described in| ARTICLE 7 of this
Agreement or (iii) perform (x) all Hotel Renovations in accordance with the Hotel
Renovation Plans (pursuant to the Renovation easement rights set forth in-Section 2.2(1)
below), including but not limited to all work pursuant to change orders, wafeaties, and
“punchlists” (provided that such Renovation easement rights shall terminate on the
applicable Renovation Easement Termination Date) (y) Alterations, pursuant to Article
16 hereof, and (z) restoration after damage or destruction, pursuant to Article 11 hereof,
or condemnation, pursuant to Article 15 hereof. Notwithstanding the above, the Hotel
Owner shall completely remove any and all scaffolding, construction canopies, and any
similar or related support or construction materials from the Facade facing the portion of
the Property fronting on State Street, Wabash Avenue and Monroe Street, or any other
construction-related obstruction of or interference with the Retail Parcel (including,
without limitation, any construction-related equipment, materials or staging), on or before
the following dates: (1) as it relates to the scaffolding and other obstructions adjacent to
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State Street and Wabash Avenue, all such scaffolding and obstructions shall be removed
on or before November 15, 2007; and (2) as it relates to the scaffolding and other
obstructions adjacent to Monroe Street, all such scaffolding and obstructions shall be
removed on or before July 1, 2008.

()  Use and Maintenance of Pipes, Facilities, Conduits, Mechanical and
Electric Rooms. Risers and Chases. A non-exclusive easement for Persons, material

and equipment over, on, across and through such portions of the Retail Parcel as are
reasonably necessary for the intended use and Maintenance (but only if and when such
Maintenance is required or permitted under this Agreement) of all Pipes, Facilities,
conduis, mechanical and electric rooms, risers and chases which are (i) located in the
Retail Pareel (including Hotel Owned Facilities), and (ii) connected to Pipes, Facilities,
conduits, imechanical or electric rooms, risers or chases located in the Hotel Parcel which
provide or ar¢ reasonably necessary to provide the Hotel Parcel with any Utility Service
or other servics Prasonably necessary or desirable to the operation of the Hotel Parcel.
The foregoing eas’rient rights include the right to ingress, egress and access over, upon,
across and through such portions of the Retail Parcel as may be necessary or appropriate
to perform any of the Maintenance and other work contemplated in this Section.

(c) Common Wails, Floors and Ceilings. A non-exclusive easement for
support, enclosure, use and Mpaintznance with respect to Common Walls, Floors and
Ceilings existing or constructed in and 2long the common boundaries of the Retail Parcel
and the Hotel Parcel.

(@)  Utility Services. A non-excivsive easement (and if requested by the
applicable Utility Company, a non-exclusive essement to such Utility Company) for
Utility Service purposes required by the Hotel PZicel and the Maintenance (but only if
and when such Maintenance is required or permitted uader this Agreement) of Utility
Facilities in those areas of the Retail Parcel where sucp Utility Facilities are currently
located or are to be located as part of the Hotel Parcel linprovements and Retail Parcel
Improvements (including, without limitation, access to tn: basement levels of the
Building for such purposes). If, at any time, it becomes necessary for the operation of the
Hotel Parcel to relocate or add to utility easements (including instzllation of Utility
Facilities) other than where located or to be located as part of bl Hotel Parcel
Improvements and Retail Parcel Improvements in order to provide ot upgrade required
Utility Service to the Hotel Parcel, the Retail Owner agrees to grant such adaitional or
relocated utility easements (at such location mutually agreed to by the Hotel Owner and
the Retail Owner), provided (1) such easements do not interfere with the use and
enjoyment of the Retail Parcel for the purposes for which the Retail Parcel is used and do
not unduly inconvenience the Owner or Occupant{s) of, or causc any business
interruption within (as determined by the Retail Owner), the Retail Parcel, and (2) the
Hotel Owner shall pay the reasonable costs and expenses incurred by the Retail Owner in
connection with granting such easement. Retall Owner may relocate the utility
easements granted herein at its sole cost and expense provided that (i) such relocation
shall not cause any unreasonable interruption of Utility Services to the Hotel Parcel,
increase the cost of Utility Services to the Hotel Parcel, or otherwise unreasonably
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adversely affect the Utility Services to the Hotel Parcel, (ii) Retail Owner shall not
change any points of easements and any pipes or connection with the Utility Facilities
located on the Hotel Parcel unless Retail Owner pays all costs of relocating such
connection points that are incurred by Hotel Owner and (iii) Retail Owner shall promptly
apprise the Hotel Owner regarding the new location of any easements and provide the
Hotel Owner at least 10 days written notice prior to relocating any utility easements.

(¢)  Structural Support. A non-exclusive easement in all Structural Supports
located in or constituting a part of the Retail Parcel Improvements for the support of the
Hotel Parcel Improvements and Hotel Owned Facilities and the Maintenance of such
Strnctural Supports and Hotel Owned Facilities; provided that the Hotel Owner shall not
do or pérmit to be done any act that would adversely affect the structural safety or

integrity-of Structural Supports or any portion of the Retail Parcel Improvements.

(f) ~ Engcroachments. An easement permitting the existence of encroachments
of 6 inches or less 1f such encroachments result from the construction of any of the Hotel
Parcel Improvements i the Hotel Renovations or if, by reason of settlement or shifting
of the Hotel Parcel Impiovements, any part of the Hotel Parcel Improvements or Hotel
Owned Facilities encroaches 'or shall hereafter encroach upon any part of the Retail
Parcel. This Easement shall exist only so long as the encroaching portion of the Hotel
Parcel or such Hotel Owned Facili.ics continues to exist, or replacements are made in the
same location that do not materially enlarge the encroachment. No such encroachment
shall be placed where such encroachmant is not permitted or did not previously exist or is
deliberately, materially enlarged.

(g)  Hotel Owned Facilities. To ard {or the benefit of the Hotel Parcel and
the Hotel Owner, an easement permitting the existzice, attachment, use and Maintenance
of Hotel Owned Facilities in the Retail Parcel in locztior.s now or hereafter in the Retail
Parcel mutually acceptable to the Hotel Owner and Reta! Owner or otherwise specified

or depicted in the Renovation Plans.

()  Use of Hoist Shafts. A temporary exclusive eassment on, over, across
and through the hoist shafts, rails, equipment and other comporent: related thereto,
Jocated within the Retail Parcel and on, over, across and through suci portions of the
Retail Parcel as are reasonably necessary for the use, operation, Maintenzize, inspection,
repair, installation and replacement of the temporary construction hoist, ¢at, motors,
cables, components and equipment relating to such hoist serving the Hotel Parcel during
the initial stages of construction. Notwithstanding anything to the contrary contained n
this Agreement, the hoist shaft Easement right granted in this Section 2.2(h) shall
automatically terminate on the applicable Renovation Easement Termination Date
without any further action by any of the parties hereto.

6] Hotel Kitchen Exhaust, Make-Up-Air and Other Conduits and Duct
Work. An exclusive easement for the existence, Maintenance, removal and replacement
of black iron kitchen exhaust, make-up-air and all other duct work and conduits serving

the Hotel kitchen and located within and penetrating through portions of the Retail parcel,
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as well as a non-exclusive easement for ingress, egress and access over, upon, through
and across such portions of the Retail Parcel, as may be necessary or appropriate to
perform the work contemplated in this Section.

§)] Waiting Area for Vehicle Retrieval. A non-exclusive easement for
ingress, egress, access and use by the Hotel Owner and its Permittees over, upon, across
and through an area at the Basement 1 level of the Hotel Building identified on the Site
Plan as the “Waiting Area” and the corridor providing access to and from the Waiting
Area from and to the portion of the Hotel Parcel located on the Basement 1 level of the
Hotel Building. The Waiting Area may be used by the Hotel Owner and its Permittees as
a wating area while vehicles are parked and retrieved within the Parking Garage.

) . Retail Emergency Egress Corridor and Stairwell at Street Level and
Basement ! Tievel. A non-exclusive easement for emergency ingress and egress to and
from the Hotel Farcel on, over, across and through the Retail emergency egress corridors
and stairwell locatad within the Retail Parcel at the street level and Basement 1 level of
the Hotel Building (es identified on the Site Plan) from and to the Hotel Parcel to and
from State Street, Monroe Street, Wabash Avenue and other portions of the Hotel Parcel,
including, without limitation, the right to use any entrances and exits to and from such
public thoroughfares.

4y Renovation Easenicnt. A non-exclusive easement for the benefit of the
Hotel Owner and all of its architects, engineers, contractors, subcontractors, agents,
employees, representatives and Permittecs “or the performance of all Hotel Renovations
in accordance with the Hotel Renovation 1203 on, over, across and through the Retail
Parcel (in such locations as are identified ininc Hotel Renovation Plans), as well as
access to such areas within the Retail Parcel as 2:¢ necessary or appropriate in order to
complete the Hotel Renovations. The foregoing ease nent rights shall include the right to
stage materials, perform work within the Retail Parce! 45-inay be necessary to complete
the Hotel Renovations, deliver and dispatch materials, equipment and debris and to
perform such other work as is necessary or appropriate in o'der to complete the Hotel
Renovations, provided that the Hotel Owner shall use reasonable efforts to minimize
interference with the use and operation of the Retail Property. Tae 1{otel Renovation
casement rights set forth herein shall be temporary and shall automatr¢ally terminate
upon the applicable Renovation Easement Termination Date.

23  Grant of Easements in Favor of the Office/Annex Owner. The following
Easements in, to, under, over, upon and through the Retail Parcel in favor of the Office/Annex
Owner and the Office/Annex Parcel are hereby granted.

(a) Ingress and Egress. A non-exclusive easement for ingress and egress
only for Persons, vehicles, material and equipment in, over, on, across and through such
portions of the Retail Parcel as are reasonably necessary to: (i) permit the use, operation
and Maintenance (but only if and when such Maintenance is required or permitted under
this Agreement) of the Office/Annex Parcel, including, without limitation, the
Office/Annex Owned Facilities or (i) perform () Alterations, pursuant to Article 16
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hereof, and (z) restoration after damage or destruction, pursuant to Article 11 hereof, or
condemnation, pursuant to Article 15 hereof.

(b) Use and Maintenance of Pipes and Facilities. A non-exclusive
easement for the intended use and Maintenance (but only if and when such Maintenance
is required or permitted under this Agreement) of all Pipes and Facilities, if any, which
are (i) located in the Retail Parcel (including Office/Annex Owned Facilities), and (ii)
cormect to Pipes or Facilities located in the Office/Annex Parcel which provide or are
reasonably necessary to provide the Office/Annex Parcel with any Utility Service or other
connection reasonably necessary to the operation of the Office/ Annex Parcel.

() Common Walls, Fioors and Ceilings. A non-exclusive easement for
support, enslosure, use and Maintenance with respect to Common Walls, Floors and
Ceilings existing or constructed in and along the common boundaries of the Retail Parcel
and the Office/Anrex Parcel.

(d)  Utility Cervices. A non-exclusive easement (and if requested by the
applicable Utility Comgany, a non-exclusive easement to such Utility Company) for
Utility Service purposes rcquiced by the Office/Annex Parcel and the Maintenance (but
only if and when such Mamtenance is required or permitted under this Agreement) of
Utility Facilities in those areas of the Retail Parcel where such Utility Facilities are to be
located as part of the Office/Annex Parcel Improvements and Retail Parcel
Improvements. If, at any time, it becomes necessary for the operation of the
Office/Annex Parcel to relocate or add te utility easements (including installation of
Utility Facilities) other than where located oz *o be located as part of the Office/Annex
Parcel Improvements and Retail Parcel Imprevements in order to provide or upgrade
required Utility Service to the Office/Annex Parce’, ihe Retail Owner agrees to grant such
additional or relocated utility easements (at such location mutually agreed to by the
Office/Annex Owner and the Retail Owner), provided (1} such easements do not interfere
with the use and enjoyment of the Retail Parcel for the purposes for which the Retail
Parcel is used and do not unduly inconvenience the Owner cr Occupant(s) of, or cause
any business interruption (as determined by the Retail Owner) ‘within, the Retail Parcel,
and (2) the Office/Annex Owner shall pay the reasonable costs and zxp2nses incurred by
the Retail Owner in connection with granting such easement, provid<d ‘that the Retail
Owner shall not be deemed unreasonable if it fails to grant a relocatioi Of an existing
Easement or a new Easement, if (x) prohibited by the terms of any leise or other
occupancy agreement of the Retail Parce! or any portion thereof then in effect, or (y)
would entitle any Occupant to any right to abate or setoff rent or any other fees, or to
terminate or cease business operations under the terms of any lease, sublease, license,
concession agreement ot other occupancy agreement. Retail Owner may relocate the
utility easements granted herein at its sole cost and expense provided that (i) such
relocation shall not cause any interruption of Utility Services to the Office/Annex Parcel,
(ii) Retail Owner shall not change any points of connection with the Utility Facilities
located on the Office/Annex Parcel unless Retail Owner pays all costs of relocating such
connection points that are incurred by Office/Annex Owner and (iii) Retail Owner shall
promptly apprise the Office/Annex Owner regarding the new location of any easements.
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(¢)  Structural Support. A non-exclusive easement in all Structural Supports
located in or constituting a part of the Retail Parcel Improvements for the support of the
Office/Annex Parcel Improvements and Office/Annex Owned Facilities and the
Maintenance of such Structural Supports and Office/Annex Owned Facilities; provided
that the Office/Annex Owner shall not do or permit to be done any act that would
adversely affect the structural safety or integrity of Structural Supports or any portion of

the Retail Parcel Improvements.

(H Encroachments. An easement permitting the existence of encroachments
of 6 inches or less if such encroachments result from the construction of any of the
Offiée/Ammex Parcel Improvements or the permitted renovation of the Office/Annex
Parcelimprovements or if, by reason of settlement or shifting of the Office/Annex Parcel
Improvenieats, any part of the Office/Annex Parcel Improvements or Office/Annex
Owned Faci'itiss encroaches or shall hereafter encroach upon any part of the Retail
Parcel. This Hasement shall exist only so long as the encroaching portion of the
Office/Annex Parcel Improvements ot such Office/Annex Owned Facilities continues to
exist, ot replacements are. made in the same location that do not materially enlarge the
encroachment. No sucli encroachment shall be placed where such encroachment is not
permitted or did not previcusly exist or is deliberately, materially enlarged.

(g)  Office/Annex (wocd Facilities. To and for the benefit of the
Office/Annex Parcel and the Office/Annex Owner, an casement permitting the existence,
attachment, use and Maintenance of Qffice/Annex Owned Facilities in the Retail Parcel
in locations now or hereafter in the Retai. Parcel mutually acceptable to the Office/Annex
Owner and Retail Owner.

ARTICLE 3

EASEMENTS BURDENING THE HOTEL PARCEL

31  In General. For the purposes of this ARTICLE 3, the foliowing shall apply:

(a) The Hotel Owner has granted, reserved, declared apd created the
Easements described in this ARTICLE 3. The term “Granted” or “grantéd’ as hereinafter
used in this ARTICLE 3 describing Easements shall be decmed to mezo “granted,
reserved, declared and created”. The Easements in this ARTICLE 3 shall bind and be
enforceable against the Hotel Owner and, as applicable, its successors, grantees and
assigns (including, without limitation, the Condominium Owner).

(b)  The Easements granted by this ARTICLE 3 shall, as applicable, bind and
burden the Hotel Parcel, which shail for the purpose of this ARTICLE 3 be deemed to be
the servient tenement. Where only a portion of the Hotel Parcel is bound and burdened
by the Easement, only that portion shall be deemed to be the servient tenement.
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(¢)  To the extent the Easements granted by this ARTICLE 3 are appurtenant to
and benefit the Retail Parcel or the Office/Annex Parcel, the Retail Parcel and the
Office/Annex Parcel shall, for the purpose of this ARTICLE 3 with respect to such
Easements, be deemed to be the dominant tenement.

(d) Notwithstanding anything to the contrary contained herein, (i) in
exercising an Easement granted under this ARTICLE 2, the Owner benefited by the
Easement shall: (A) have the right to ingress and egress over, through and upon such
portions of the Parcel burdened by such Easement to the extent necessary to exercise the
rights granted by such Easement; and (B) make reasonable efforts to minimize the impact
of i exercise on the Owner and Occupants of the Hotel Parcel, taking into consideration
the impact of any distuption on the Owner and such Occupants; provided that (x) in
comnectico~wvith any work not necessitated by an Emergency Situation, Retail Owner
shall provige Hotel Owner with at least two (2) weeks advance written notice (which
notice right mey bz waived by the Hotel Owner from time to time in its sole and absolute
discretion) with rigard to the need to enter into the Hotel Parcel to perform any such
work, and shall in/such notice provide a reasonably detailed explanation of the
anticipated nature, extent and duration of such work, (y) in connection with any work
necessitated by an Emergency Situation, Retail Owner shall provide Hotel Owner with as
much advance notice in suck dztail as is possible under the circumstances, and (z) with
respect to the work being periorned under either subparagraphs (x) or (y) above, (I)
Hotel Owner shall have the right to acsempany Retail Owner and any of its contractors,
subcontractors, agents, employees cr_other representatives in connection with the
performance of such work, (II) except it 223 Emergency Situation the Retail Owner shall
use commercially reasonable efforts to perform such work outside normal operating
hours of any business operating within any spacs. which Retail Owner must access in
order to perform such work (or, as it relates to accessing hotel rooms, coordinating with
Hotel Owner access to rooms when such rooms are not in use by guests, if possible under
the circumstances), (IIT) Retail Owner shall use commerciaily reasonable efforts to cause
such work to be performed in accordance with the rights‘of any tenants or Occupants
under any lease or other occupancy agreement for any such area which must be accessed
to perform such work, (IV) any damage to the Hotel Property shall ks oromptly restored
by the Retail Owner as near as possible to the condition that ‘existed prior to the
performance of such work (and if such restoration is not promptly werformed Hotel
Owner shall have the right to perform such work itself and to charge Retail Owner for the
costs and expenses related thereto), and (V) without limiting the provisions.sct forth in
ARTICLE 6 hereof, Retail Owner shall reimburse Hotel Owner for, and shall indemnify
and hold Hotel Owner harmless from and against, any loss or claim arising in connection
with any such tenant’s or Occupant’s rights to set off or abate rent or other fees, to cease
operations or any similar rights; and (i) in the event that any access, use, repair,
Maintenance or other right pursuant to which an Easement is granted under this
ARTICLE 2 may be effectively exercised without entering the Parcel burdened by the
Easement, or conducting any invasive procedures within the burdened Parcel, or
otherwise disrupting the use, operation or Occupant rights within the burdened Parcel, the
party benefited by such Easement shall use commercially reasonable efforts to exercise
such rights without entering into, conducting any invasive procedures within or otherwise
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disrupting the use of the burdened Parcel or its Owner or Occupants (for example, and in
no way limiting the foregoing, if a Utility Facility may be accessed either from the
burdened Parcel or the benefited Parcel, the party performing the work requiring such
access shall perform such work, and utilize such access, from the benefited Parcel).

(¢)  The Hotel Owner may, (1) in connection with the Maintenance of the
Hotel Parcel upon not less than forty-eight (48) hours notice to the affected Owner(s), (i1)
in an Emergency Situation or (iii) to prevent a dedication of, or an accruing of rights by,
the public in and to the use of the Hotel Parcel: temporarily prevent, close off or restrict
the ingress, egress or use in, over, on, across and through any of the Easements, subject to
the ther provisions hereof and only to the minimal extent and for the shortest time
period reasonably necessary under the circumstances in order to minimize the effect on
the user i zuch Easement.

) i7°end to the extent that any of the Easement rights set forth in Section 3.2
below require access to areas other than the street level or lobby level of the Buildings,
such Easement rights shiall be deemed to include Easement rights to use the elevators and
stairwells to access the 100f(s) of the Buildings and such other areas of the Buildings as
are reasonably necessary t0 exarcise such Easement rights.

37 Grant of Easements in Favor of the Retail Parcel. The following Easements
in, to, under, over, upon and through the lotel Parcel are hereby granted in favor of the Retail
Owner and its Permittees and the Retail Parcel:

(2) Ingress and Egress. A ncn-cxclusive casement for ingress and egress
only for Persons, vehicles, material and equipmeni in, over, on, across and through such
portions of the Hotel Parcel as are reasonably necessary to: (i) permit the use, operation
and Maintenance (but only if and when such Mainteriance is required or permitted under
this Agreement) of the Retail Parcel, including, withicdt-limitation, the Retail Owned
Facilities and those portions of the Hotel Parcel containing thz access pathways to and
from the Retail Parcel and the loading dock, freight elevator, Trash Room and garbage
dumpster referenced in Seetion 3.2(¢) below, (i) permit the Retail Owner to provide to
the Hotel Parcel those services to be performed by the Retail Owne: as described in
ARTICLE 7 of this Agreement or (iii) perform (x) all Retail Renovausns in accordance
with the Retail Renovation Plans (pursuant to the Renovation easement righis set forth in
Section 3.2(0) below), including but not limited to all work pursuant to chanze orders,
warranties, and “punchlists” (provided that such Renovation easement rights shall
terminate on the applicable Renovation Easement Termination Date), (y) Alterations,
pursuant to Article 16 hereof, and (z) restoration after damage or destruction, pursuant to
Article 11 hereof, or condemnation, pursuant to Article 15 hereof.

()  Use and Maintenance of Pipes, Facilities, Mechanical and Electric
Rooms, Switch Gear Rooms and Rooftop Fan Coils, Chimneys and Equipment. A
non-exclusive easement for the intended use and Maintenance (but only if and when such
Maintenance is required or permitted under this Agreement) of all Pipes and Facilities (as
well as any rooftop fan coils, chimneys, equipment and Facilities), mechanical rooms,
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electric rooms and switch gear rooms which are (i) located in the Hotel Parcel (including
Retail Owned Facilities), and (ii) connect to Pipes, conduits or Facilities located in the
Retail Parcel which provide or are reasonably necessary to provide the Retail Parce] with
any Utility Service or other connection reasonably necessary to the operation of the
Retail Parcel. The foregoing easement rights shail include the right to: (A) use and
Maintain any rooftop fan coils, chimneys, equipment and Facilities, any mechanical,
electric and switch gear rooms serving or located within the Retail Parcel and any Pipes,
chases and conduits connecting such mechanical rooms, electric rooms or Facilities to the
Retail Parcel, and to replace or upgrade any or all of such fan coils, chimneys equipment,
Facilities, conduits, chases and Pipes; and (B) ingress, egress and access over, upon,
acroes and through such portions of the Hotel Parcel as may be necessary or appropriate
to perform any of the Maintenance and other work contemplated in this Section.

(€)~ < Loading Docks and Garbage Dumpster. A non-exclusive easement to
use the loading decks and garbage dumpster located within the Trash Room. The Hotel

Owner grants to the Retail Owner non-exclusive use of the loading dock berths and space
for a garbage dumpster)within the Trash Room, which Trash Room is to be shared with
the Hotel Parcel and the Office/Annex Parcel. The Retail Owner shali have the right to
access such loading dock area and Trash Room (and to deliver, dispatch and transport
trash, materials, goods and invertory) over, upon, across and through the interior corridor
connecting the Retail Parcel and £oz Hotel Parcel to and from the Retail Parcel from and
to such loading dock area and Trach Reom. The Hotel Owner may modify the location
of the easement granted herein at its sole cost and expense provided that (i) such
relocation shall not cause any interruption 4for diminution in the easement rights granted
to the Retail Owner herein or be unduly bordensome and (ii) the Hotel Owner shall
promptly apprise the Retail Owner regarding the new location of any such easement area.
The Hotel Owner shall have the right to coordinate the use of the loading docks by the
Owners and their respective Occupants and Permittees, rrovided that the Retail Owner
and the Office/Annex Owner, and their respective Occurauts and Permittees, shall have
access 1o the loading dock area and Trash Room, and the right to exercise the Easement
rights granted herein, twenty-four (24) hours a day, seven (7) caysa week.

(d)  Utility Services. A non-exclusive easement (and if requested by the
applicable Utility Company, a non-exclusive easement to such Utikity Company) for
Utility Service purposes required by the Retail Parcel and the Maintenance' (but only if
and when such Maintenance is required or permitted under this Agreement) of Utility
Facilities in those areas of the Hotel Parcel where such Utility Facilities are to be located
as part of the Retail Parcel Improvements and Hotel Parcel Improvements. If, at any
time, it becomes necessary for the operation of the Retail Parcel to relocate or add to
utility easements (including installation of Utility Facilities) other than where located or
to be located as part of the Retail Parcel Improvements and Hotel Parcel Improvements in
order to provide or upgrade required Utility Service to the Retail Parcel, the Hotel Owner
agrees to grant such additional or relocated utility easements (at such Jocation mutually
agreed to by the Retail Owner and the Hotel Owner), provided (1) such easements do not
unreasonably interfere with the reasonable use and enjoyment of the Hotel Parcel for the
purposes for which the Hotel Parcel is used, or if such use and enjoyment would be
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disturbed, no reasonable alternative is available, and do not unduly inconvenience the
Owner or Occupant(s) of the Hotel Parcel, and (2) the Retail Owner shall pay the
reasonable costs and expenses incurred by the Hotel Owner in connection with granting
such easement. Hotel Owner may relocate the utility easements granted herein at its sole
cost and expense provided that (i) such relocation shall not cause any interruption of
Utility Services to the Retail Parcel, (i) Hotel Owner shall not change any points of
connection with the Utility Facilities located on the Retail Parcel unless Hotel Owner
pays all costs of relocating such connection points that are incurred by Retail Owner and
(iii) Hotel Owner shall promply apprise the Retail Owner regarding the new location of
any easements.

(#)  Encroachments. An casement permitting the existence of encroachments
of 6 inches ot less if such encroachments result from the construction of any of the Retail
Parcel Impic7ements or the Retail Renovations or if, by reason of settlement or shifting
of the Retail Parcz] Improvements, any part of the Retail Parcel Improvements or Retail
Owned Facilities ‘encroaches or shall hereafter encroach upon any part of the Hotel
Parcel. This Easemeiit shall exist only so long as the encroaching portion of the Retail
Parcel Improvements or such Retail Owned Facilities continues to exist, or replacements
are made in the same loca‘ion that do not materially enlarge the encroachment. No such
encroachment shall be placéd ‘where such encroachment is not permitted or did not
previously exist or is deliberately, materially enlarged.

(f)  Structural Support. A\ non-exclusive easement in all Structural Supports
located in or constituting a part of the Hot<l Parcel Improvements for the support of the
Retail Parcel Improvements and Retail Ovred Facilities and the Maintenance of such
Structural Supports and Retail Owned Facilities. srovided that the Retail Owner shall not
do or permit to be done any act that would acversely affect the structural safety or
integrity of Structural Supports or any portion of the IHotel Parcel Improvements.

(g) Emergency Egress. A non-exclusive easetsiai {or pedestrian egress in an
Emergency Situation only from the Retail Parcel on, ove’, across and through the
stairwells and corridors located within the Hotel Parcel and on, over, across and through
such other portions of the Hotel Parcel as are reasonably nec:ssary to utilize the
emergency cxit(s) from the Building in closest proximity to such stairw<il{s).

(h)  Retail Owned Facilities. To and for the benefit of the Reta’l Parcel and
the Retail Owner, an easement permitting the existence, attachment, use and Maintenance
of Retail Owned Facilities in the Hotel Parcel in locations now or hereafter in the Hotel
Parcel mutually acceptable to the Hotel Owner and Retail Owner.

(1) Elevator Service. To and for the benefit of the Retail Parcel, the Retail
Owner and its Permittees, a non-exclusive easement for service elevator use for “Elevator
34” as identified on the Site Plan as necessary or desirable for the Retail Owner and its
Permittees (1) to access the roof to install and service equipment which Retail Owner has
the right to so install and Maintain pursuant to this Agreement (or pursuant to separatc
rights or agreements), (2) for use between the different levels of the Retail Parcel, (3) in
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an Emergency for emergency egress, and (4) for such other purposes as may be
appropriate or reasonable. Notwithstanding anything to the contrary contained herein,
the Retail Owner and its Permittees shall have the right to utilize such service elevator
service at ail times for the purposes described herein during which the businesses located
within the Retail Parcel are operating, including times during which such businesses are
closed to the general public (such as reasonable periods of time in the morning prior to
opening for business, in the evening after closing for business and on weekends and
holidays).

()  Escalator Service. To and for the benefit of the Retail Parcel, the Retail
Owrier and its Permittees, a non-exclusive easement for use of the Escalators located
within-(he Street Level concourse and the Lobby Level of the Hotel Building as necessary
or desitabis for the Retail Owner and its Permittees to access the Hotel and the Retail
Parcel via i escalators. Notwithstanding anything to the contrary contained herein, the
Retail Owner 2ii0:its Permittees shall have the right to utilize such escalators at all times
for the purposes described herein during which the businesses located within the Retail
Parcel are operating, wcluding times during which such businesses are closed to the
general public (such as‘reasonable periods of time in the moming prior to opening for
business, in the evening afier closing for business and on weekends and holidays).

(k)  Retail Communicstion and Antenna Facilities. To and for the benefit
of the Retail Parcel and the Retail Owner (and any Utility Company, if required), a non-
exclusive easement for the installation, use, Maintenance, repair and replacement of
antennas, cellular phone antennas, microwave dishes, satellite dishes, broadband
Facilities and/or another type of communications equipment on the roof of the Building
serving the communications needs of any Rewil, Parcel Permittee (including, without
limitation, the Retail Parcel Owner and the tenziis occupying space within the Retail
Parcel) and through the Hotel Parcel (in such locations as are mutually acceptable to the
Hotel Owner and the Retail Owner) and Utilities serving fii¢, same and for the installation,
use, Maintenance, repair and replacement of Facilities in tie dotel Parcel necessary to
serve any antennae or other communications devices or equipment on the roof of the
Building (or which connect such rooftop antennae or comriunications devices or
equipment with the Retail Parcel) which are currently available or which become
available through technological advances subject in all events to ccinpilance with all
other provisions of this Agreement and subject to the Hotel Owners right/to install, use,
maintenance, of similar facilities. The Hotel Owner and the Retail Owner chail in good
faith mutually agree on a rooftop plan which identifies the location and alignment of all
rooftop equipment and Facilities permitted by this Agreement in such a manner that D
allows for the reception and transmission of necessary signals without interference by
other rooftop Facilities or Improvements and (2) preserves the aesthetic ntegrity of the
Building. The Retail Owner shall not be permitted to install rooftop telecommunications
equipment for purposes of generating revenues (such as revenue generating cell phone
towers) other than payments received as lease rental or other lease payments in
connection with the exercise by tenants of the rights set forth in this subsection (k).
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¢} Sionage Easement. To and for the benefit of the Retail Parcel and the
Retail Owner, in compliance with applicable Laws (including, without limitation,
restrictions imposed on signage in connection with the Property’s Class L Landmarks
designation), the following easement rights to install, affix, repair, replace and Maintain
the following signage: (i) identification, directional and trade signage for occupants of the
Retail Parcel, including all exterior Building signage, if any, to be used for such purpose
(such signage to be located on the Retail Parcel Fagade), (ii) exterior advertising or trade
signage located on the sign band of the Building and inside the windows of the Retail
Property in the location identified in the diagram attached hereto as Exhibit 3.2(k) and
(iii) signage on any bridge scaffolding erected adjacent to the Building. The easement
righiz reserved in the immediately preceding sentence shall be perpetual and exclusive
and skalt-include all necessary easement rights to install, connect, repair, Maintain and
replace ady and all necessary cables, pipes, lines, conduits and other facilities necessary
for the suppi of power to any signage being installed pursuant to this Section. The
foregoing easeinest rights shall include the right to: (A) enter upon the Property, the
Building and all couiponents thereof (including, without limitation, the exterior walls of
the Building and sczifclding erected adjacent to the Building), to Maintain, repair, or
replace such signage facilities, or to modify or change such signage, from time to time, as
well as the right to construct scaffolding or other apparatus necessary or appropriate to
exercise the foregoing rights; and. (B) as it relates to any advertising signage, (1) lease or
license any such advertising signdze to a third party outdoor advertising sign company
and (2) receive any and all revenues generated from the display of such signage or the
lease or license of such signage rights.to a third party outdoor signage company, or any
other revenues related to such signage. “Svbject to Hotel Owner’s reasonable approval
right as to exterior Building signage, the zizil Owner shall have sole and absolute
discretion over the size, location, type, style, Content, appearance and design of the
signage contemplated in this Section, provided tiiat snch signage shall comply with the
requirements of this Agreement and all applicable Laws ~ The Retail Owner, at its sole
cost and expense, shall maintain the signage allowed by this Section in good condition
and repair, shall pay for all utilities consumed in connection tnerewith and shall comply
with all Laws applicable thereto, including obtaining and mairiaining all permits and
licenses. The Owner to whose Parcel such signage is affixed may temporarily remove
the signage during any period it is cleaning, repairing, Maintaining and/sr replacing the
Fagade, all in accordance with the terms and conditions of this Agresment; provided,
however, that such Owner shall: (I) not be permitted to remove such signage 1mless such
removal is necessary in order to perform cleaning, repair, Maintenance or rsplacement
work required under this Agreement; (1) provide prior written notice of such removal to
the Owner whose signage is being temporarily removed; (IIT) use reasonable efforts not
to disturb such signage during any such cleaning, repair, Maintenance and/or replacement
of the Facade, (IV) such Owner shall use reasonable efforts to limit the duration of such
disruption to the shortest practicable period of time; (V) promptly reattach such signage
upon completion of any such work; and (V1) repair any damage suffered by such signage
(and, to the extent necessary, replace such signage) as a result of any such cleaning,
rcpair, Maintenance and/or replacement work, at its sole cost and expense upon
completion of any such cleaning, repair, Maintenance or replacement work. The
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foregoing signage Easement rights shall not be deemed to include a right for the Retail
Owner to drill or bore into any portion of the Office/Annex Parcel Improvements or any
portion of the Hotel Parcel Improvements for purposes of connecting electrical service or
conduits to such signage without the prior written consent of the Office/Owner or the
Hotel Owner, as the case may be, such consent not to be unreasonably withheld,
conditioned or delayed. Notwithstanding anything to the contrary contained herein,
unless (1) required by applicable Law or (2) required in order to perform Maintenance,
repair or replacement work consistent with standards and customs for a prudent owner of
a mixed-use hotel and retail development in Chicago, Illinois in order to provide for the
health, safety and welfare for its unit owners or the general public, in no event shall any
scaitolling or other apparatus be erected which blocks, obstructs or otherwise obscures
the vigw-of any signage permitted by this Section 3.2(k and if any scaffolding or other
apparatus permitted under the terms of this Agreement is erected, such scaffolding or
other apparzius shall be erected in a manner that preserves the ability to view such
signage from ail nugles at street level; provided, however, that the foregoing requirement
shall not apply to/tiie erection of the scaffolding in connection with the performance of
the initial constructioq y/ozk pursuant to the Renovation Plans (further provided that such
scaffolding is erected in aceerdance with the scaffolding plans provided by Thor Hotel to
Thor Retail).

(m) Intentionally Omiited.

()  Street Level Concourse and Entrances/Exits at Street Level. To and
for the benefit of the Retail Parcel and the Retail Owner, and the Retail Owner’s
Permittees, a non-exclusive easement for ingiess, egress and access for Persons in, over,
across and through the street level concourse ol the Hotel Building from and to State
Street, Monroe Street and Wabash Avenue, inclvéing, without limitation, the right to use
any entrances and exits to and from such public thorolighiares.

(0)  Renovation Easement. A non-exclusive easenient for the benefit of the
Retail Owner and all of its architects, engineers, contractors, subcontractors, agents,
employees, representatives and Permittees for the performance of all Retail Renovations
in accordance with the Retail Renovation Plans on, over, across ahd farough the Hotel
Parcel (in such locations as are identified in the Retail Renovation Flzas), as well as
access to such areas within the Hotel Parcel as are necessary or appropiiaic in order to
complete the Retail Renovations. The foregoing easement rights shall includ® the right to
stage materials, perform work within the Hotel Parcel as may be necessary to complete
the Retail Renovations, deliver and dispatch materials, equipment and debris and to
perform such other work as is necessary or appropriate in order to complete the Retail
Renovations, provided that the Retail Owner shall use reasonable efforts to minimize
interference with the use and operation of the Hotel. The Renovation easement rights set
forth herein shall be temporary and shall automatically terminate upon the applicable
Renovation Easement Termination Date.
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33  Grant of Easements in Favor of the Office/Annex Parcel. The following

Easements in, to, under, over, upon and through the Hotel Parcel are hereby granted in favor of
the Office/Annex Owner and the Office/Annex Parcel:

(2) Ingress and Egress. A non-exclusive easement for ingress and egress
only for Persons, vehicles, material and equipment in, over, on, across and through such
portions of the Hotel Parcel as are reasonably necessary to: (i) permit the use, operation
and Maintenance (but only if and when such Maintenance is required or permitted under
this Agreement) of the Office/Annex Parcel, including, without limitation, the
Office/Annex Owned Facilities and those portions of the Hotel Parcel containing the
acc<ss) pathways to and from the Office/Annex Parcel and the loading dock, freight
elevator: Trash Room and garbage dumpster referenced in Section 3.3(d) below, or (i1)
perform {y) Alterations, pursuant to Article 16 hereof, and (z) restoration after damage or
destruction; pursuant to Article 11 hereof, or condemnation, pursuant to Article 15
hereof.

() Use 2ad Maintenance of Pipes and Facilities. A non-exclusive
easement for the intendzd use and Maintenance (but only if and when such Maintenance
is required or permitted udei this Agreement) of all Pipes and Facilities, if any, which
are (i) located in the Hotel Parcel (including Office/Annex Owned Facilities), and (ii)
connect to Pipes or Facilities Iocated in the Office/Annex Parcel which provide or are
reasonably necessary to provide the Office/Annex Parcel with any Utility Service or other
connection reasonably necessary to th: operation of the Office/Annex Parcel.

(¢) Common Walls. Floors aid Ceilings. A non-exclusive easement for
support, enclosure, use and Maintenance with zespect to Common Walls, Floors and
Ceilings existing or constructed in and along the /sinmon boundaries of the Hotel Parcel
and the Office/Annex Parcel.

(d) Loading Docks and Garbage Dumpster. * ron-exclusive easement to
use the loading docks and garbage dumpster located within ite Trash Room. The Hotel

Owner grants to the Office/Annex Owner non-exclusive use of'a loading dock berth and
space for a garbage dumpster within the Trash Room, which Trash Ro¢m is to be shared
with the Hotel Parcel and the Retail Parcel. The Office/Annex Owner shialihave the right
to access such loading dock area and Trash Room (and to deliver, dispatcr-and transport
trash, materials, goods and inventory) over, upon, across and through the freight elevator
and interior corridors connecting the Office/Annex Parcel and the Hotel Parcel. The
location of this easement may not be modified or altered without the written consent of
the Office/Annex Owner, which consent shall not be unreasonably withheld, conditioned
or delayed. The Hotel Owner shall have the right to coordinate the use of the loading
docks by the Owners and their respective Occupants and Permittees, provided that the
Retail Owner and the Office/Annex Owner, and their respective Occupants and
Permittees, shall have access to the loading dock area and Trash Room, and the tight to
exercise the Easement rights granted herein, twenty-four (24) hours a day, seven (7) days
a week.
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(e)  Utility Services. A non-exclusive easement (and if requested by the
applicable Utility Company, a non-exclusive easement to such Utility Company) for
Utility Service purposes required by the Office/Annex Parcel and the Maintenance (but
only if and when such Maintenance is required or permitted under this Agreement) of
Utility Facilities in those areas of the Hotel Parcel where such Utility Facilities are to be
located as part of the Office/Annex Parcel Improvements and Hotel Parcel
Improvements. If, at any time, it becomes necessary for the operation of the
Office/Annex Parcel to relocate or add to utility easements (including installation of
Utility Facilities) other than where located or to be located as part of the Office/Annex
Parcel Improvements and Hotel Parcel Improvements in order to provide or upgrade
required Utility Service to the Office/ Annex Parcel, the Hotel Owner agrees to grant such
additiona! or relocated utility easements (at such location mutually agreed to by the
Office/siréz. Owner and the Hotel Owner), provided (1) such casements do not
unreasonabiy interfere with the reasonable use and enjoyment of the Hotel Parcel for the
purposes for whizh the Hotel Parcel is used, or if such use and enjoyment would be
disturbed, no reasziable alternative is available, and do not unduly inconvenience the
Owner or Occupant(s) of the Hotel Parcel, and (2) the Office/Annex Owner shall pay the
reasonable costs and expenses incurred by the Hotel Owner in connection with granting
such easement. Hotel Owaer may relocate the utility easements granted herein at its sole
cost and expense provided a2t (i) such relocation shall not cause any interruption of
Utility Services to the Office/Anniex Parcel, (ii) Hotel Owner shall not change any points
of cormection with the Utility Facilities ocated on the Office/Annex Parcel unless Hotel
Owner pays all costs of relocating.sich connection points that are incurred by
Office/Annex Owner and (iii) Hotel Owiisr shall promptly apprise the Office/Annex
Owner regarding the new location of any eascrients.

§3) Encroachments. An easement peimitting the existence of encroachments
of 6 inches or less if such encroachments result fiom the construction of any of the
Office/Annex Parcel Improvements or the permitted rehovation of the Office/Annex
Parcel Improvements or if, by reason of settlement or shifting of the Office/Annex Parcel
Improvements, any part of the Office/Annex Parcel Improvements or Office/Annex
Owned Facilities encroaches or shall hereafter encroach upon anypart of the Hotel
Parcel. This Easement shall exist only so long as the encroaching-portion of the
Office/Annex Parcel Improvements or such Office/Annex Owned Facilities continues to
exist, or replacements are made in the same location that do not materiaily enlarge the
encroachment. No such encroachment shall be placed where such encroacimuent is not
permitted or did not previously exist or is deliberately, materially enlarged.

(g)  Structural Support. A non-exclusive easement in all Structural Supports
located in or constituting a part of the Hotel Parcel Improvements for the support of the
Office/Amnex Parcel Improvements and Office/Annex Owned Facilities and the
Maintenance of such Structural Supports and Office/Annex Owned Facilities; provided
that the Office/Annex Owner shall not do or permit to be done any act that would
adversely affect the structural safety or integrity of Structural Supports or any portion of
the Hotel Parcel Improvements.
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(h)  Office/Annex Owned Facilities. To and for the benefit of the
Office/Annex Parcel and the Office/Annex Owner, an easement permitting the existence,
attachment, use and Maintenance of Office/Annex Owned Facilities in the Hotel Parcel in
locations now or hereafter in the Hotel Parcel mutually acceptable to the Hotel Owner

and Office/Annex Owner.
ARTICLE 4
INTENTIONALLY OMITTED
ARTICLE 5

7 ASFMENTS BURDENING THE OFFICE/ANNEX PARCEL

g
A A ) S e ————

5.1  In General. For the purposes of this ARTICLE 5, the following shall apply:

(a)  The Office/Annex Owner has granted, reserved, declared and created the
Easements described iz f1ias ARTICLE 5. The term “Granted” or “granted” as hereinafter
used in this ARTICLES /describing Easements shall be deemed to mean “granted,
reserved, declared and creaied”. The Easements in this ARTICLE 5 shall bind and be
enforceable against the Office’/smex Owner and, as applicable, its successors, grantees
and assigns.

()  The Easements granted b} ihis ARTICLE 5 shall, as applicable, bind and
burden the Office/Annex Parcel, which shall for the purpose of this ARTICLE 5 be
deemed to be the servient tenement.

(c)  To the extent the Easements granted by iliis ARTICLE 5 are appurtenant to
and benefit the Retail Parcel or the Hotel Parcel, the Detail Parcel and the Hotel Parcel
shall, for the purpose of this ARTICLE 5 with respect to suco Basement, be deemed to be
the dominant tenement.

(d) In exercising an Easement granted under this ARTiCLE 5, the Owner
benefited by the Easement shall: (i) have the right to ingress and egress cver, through and
upon the Parcel burdened by such Easement to the extent necessary to exe:cise the rights
granted by such Easement; and (ii) make reasonable efforts to minimize the jmpact of its
exercise on the Owner and Occupants of the Office/Annex Parcel, taking into
consideration the impact of any disruption on the Owner and such Occupants.
Notwithstanding anything to the contrary contained herein, in the event that any access,
use, repair, Maintenance or other right pursuant to which an Easement is granted under
this ARTICLE 5 may be effectively exercised without entering the Parcel burdened by the
Easement, or conducting any invasive procedures within the burdened Parcel, or
otherwise disrupting the use, operation or Occupant rights within the burdened Parcel, the
party benefited by such Easement shall use commercially reasonable efforts to exercise
such rights without entering into, conducting any invasive procedures within or otherwise
disrupting the use of the burdened Parcel or its Owner or Occupants (for example, and in
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no way limiting the foregoing, if a Utility Facility may be accessed either from the
burdened Parcel or the benefited Parcel, the party performing the work requiring such
access shall perform such work, and utilize such access, from the benefited Parcel).

(¢)  The Office/Annex Owner may, (i) in connection with the Maintenance of
the Office/Annex Parcel, (ii) in an Emergency Situation or (iil) to prevent a dedication of,
or an accruing of rights by, the public in and to the use of the Office/Annex Parcel:
temporarily prevent, close off or restrict the ingress, egress or use in, over, on, across and
through any of the Easements, subject to the other provisions hereof and only to the
minimal extent and for the shortest time period reasonably necessary under the
ciredmitances in order to minimize the effect on the user of such Easement.

52  Grant of Easements in Favor of the Hotel Parcel. The following Easements in,
to, under, over, uporcand through the Office/Annex Parcel are hereby granted in favor of the
Hotel Owner and its Peitvittees and the Hotel Parcel:

(a) Ingres;and Egress. A non-exclusive easement for ingress and egress
only for Persons, materiai and equipment in, over, on, across and through such portions
of the Office/Annex Parce! as lire reasonably necessary or desirable to: (i) permit the use,
operation and Maintenance (bt only if and when such Maintenance is required or
permitted under this Agreement} of the Hotel Parcel, including, without limitation, the
Hotel Owned Facilities, (ii) perrait the Hotel Owner to provide to the Office/Annex
Parcel those services to be performed by the Hotel Owner as described in ARTICLE 7 of
this Agreement or (iii) perform (x) all Flotz1 Renovations in accordance with the Hotel
Renovation Plans (pursuant to the Renovation ~asement rights set forth in Section 5.2(1)
below), including but not limited to all work pursnant to change orders, warranties, and
“punchlists” (provided that such Renovation ezsément rights shall terminate on the
applicable Renovation Easement Termination Date) (y) 'Alterations, pursuant to Article
16 hereof, and (z) restoration after damage or destructicp; pursuant to Article 11 hereof,
or condemnation, pursuant to Article 15 hereof. Notwitlistarding the above, the Hotel
Owner shall completely remove any and all scaffolding, cons truction canopies, and any
similar or related support or construction materials from the Fagale facing the portion of
the Property fronting on State Street, Wabash Avenue and Monro¢ Street, or any other
construction-related obstruction of or interference with the Office/’Annex Parcel
(including, without limitation, any construction-related equipment, materizisior staging),
on or before the following dates: (1) as it relates to the scaffolding and other obstructions
adjacent to State Street and Wabash Avenue, all such scaffolding and obstructions shall
be removed on or before November 15, 2007; and (2) as it relates to the scaffolding and
other obstructions adjacent to Monroe Street, all such scaffolding and obstructions shall

be removed on or before July 1, 2008.

(6) Use and Maintenance of Pipes _and Facilities. A non-exclusive
easement for Persons, material and equipment over, on, across and through such portion

of the Office/Annex Parcel as are reasonably necessary for the intended use and
Maintenance (but only if and when such Maintenance is required or permitted under this
Agreement) of all Pipes and Facilities, if any, which are (i) located in the Office/Annex

29
CHGO2M0126644.12




0634644078 Page: 37 of 203

UNOFFICIAL COPY

Parcel (including Hotel Owned Facilities), and (i) connected to Pipes or Facilities
located in the Hotel Parcel and/or provide or are reasonably necessary to provide the
Hotel Parcel with any Utility Service or other service reasonably necessary or desirable to
the operation of the Hotel Parcel.

() Common Walls, Floors and Ceilings. A non-exclusive easement for
support, enclosure, use and Maintenance with respect to Common Walls, Floors and
Ceilings existing or constructed in and along the common boundaries of the
Office/Annex Parcel and the Hotel Parcel.

(d)  Utility Services. A non-exclusive easement (and if requested by the
appliczbie Utility Company, a non-exclusive easement to such Utility Company) for
Utility eivice purposes required by the Hotel Parcel and the Maintenance (but only if
and wheil c0-h Maintenance is required or permitted under this Agreement) of Utility
Facilities in ihose areas of the Office/Annex Parcel where such Utility Facilities are
currently located or-are to be located as part of the Hotel Parcel Improvements and
Office/Annex Parcel improvements. If, at any time, it becomes necessary for the
operation of the Hotel Parcel to relocate or add to utility easements (including installation
of Utility Facilities) other thar. where located or to be located as part of the Hotel Parcel
Improvements and Office/Atnex Parcel Improvements in order to provide or upgrade
required Utility Service to the Eotcl Parcel, the Office/Annex Owner agrees to grant such
additional or relocated utility easements.(at such location mutually agreed to by the Hotel
Owner and the Office/Annex Owner), provided (1) such easements do not unreasonably
interfere with the reasonable use and énjoyment of the Office/Annex Parcel for the
purposes for which the Office/Annex Parce! 5 used, or if such use and enjoyment would
be disturbed, no reasonable alternative is availcple, and do not unduly inconvenience the
Owner or Occupant(s) of, or otherwise cause- any business interruption within, the
Office/Annex Parcel, and (2) the Hotel Owner shall ray the reasonable costs and
expenses incurred by the Office/Annex Owner in <ounection with granting such
easement. Office/Annex Owner may relocate the utility essenients granted herein at its
sole cost and expense provided that (i) such relocation shall not cause any interruption of
Utility Services to the Hotel Parcel, increase the cost of Utiliy Services to the Hotel
Parcel, or otherwise adversely affect the Utility Services to tle Fotel Parcel, (ii)
Office/ Annex Owner shall not change any points of connection with the Dtility Facilities
located on the Hotel Parcel unless Office/Annex Owner pays all costs of relocating such
connection points that are incurred by Hotel Owner and (iii) Office/Annex Gwner shall
promptly apprise the Hotel Owner regarding the new location of any easements and
provide the Hotel Owner at least 10 days written notice prior to relocated any utility
easements.

(¢)  Encroachments. An easement permitting the existence of encroachments
of 6 inches or less if such encroachments result from the construction of any of the Hotel
Parcel Improvements or the permitted renovation of the Hotel Parcel Improvements or if,
by reason of settlement or shifting of the Hotel Parcel Improvements, any part of the
Hotel Parcel Improvements or Hotel Owned Facilities encroaches or shall hereafter
encroach upon any part of the Office/Annex Parcel. This Easement shall exist only so
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long as the encroaching portion of the Hotel Parcel Improvements or such Hotel Owned
Facilities continues to exist, or replacements are made in the same location that do not
materially enlarge the encroachment. No such encroachment shall be placed where such
encroachment is not permitted or did not previously exist or is deliberately, materially
enlarged.

()  Structural Support. A non-exclusive easement in all Structural Supports
located in or constituting a part of the Office/Annex Parcel Improvements for the support
of the Hotel Parcel Improvements and Hotel Owned Facilities and the Maintenance of
such Structural Supports and Hotel Owned Facilities; provided that the Hotel Owner shall
not-door permit to be done any act that would adversely affect the structural safety or
integrity of Structural Supports or any portion of the Office/Annex Parcel Improvements.
The foresving easement rights include the rights to the existence, Maintenance, removal
and replaceirent of caissons, structural members and other support elements providing
structural support-o the Office/Annex Parcel Improvements and located in whole or in
part within the Office/Annex Parcel.

()  Hotel Urvned Facilities. To and for the benefit of the Hotel Parcel and
the Hotel Owner, an easenient permitting the existence, attachment, use and Maintenance
of Hotel Owned Facilities in (he Office/Annex Parcel in locations now or hereafter in the
Office/Annex Parcel mutually atezriable to the Hotel Owner and Office/Annex Owner or
otherwise specified or depicted in the Renovation Plans.

(h)  Intentionally Omitted.

® Intentionally Omitted.

() Booster Station and Communicatior, Kocilities. To and for the benefit
of the Hotel Parcel and the Hotel Owner (and any Utiity Company, if required), a non-
exclusive easement for the installation, use, Maintenance, tepair and replacement of the
Nextel/Sprint booster station and all related antennas,” celiular phone antennas,
microwave dishes, satellite dishes, broadband Facilities end/or another type of
communications equipment on the roof of the Office/Annex Building serving the
communications needs of any Hotel Parcel Permittee (including, wiiiicat Jimitation, the
Hotel Parcel Owner and the Permittees occupying space within the Hoiel Parcel) and
through the Hotel Parcel (in such locations as are mutually acceptable to the Fiotel Owner
and the Office/Annex Owner) and Utilities serving the same and for the installation, use,
Maintenance, repair and replacement of Facilities in the Office/Annex Parcel necessary to
serve any antennae or other communications devices or equipment on the roof of the
Office/Annex Building (or which connect such rooftop antennae or communications
devices or equipment with the Hotel Parcel) which are currently available or which
become available through technological advances subject in all events t0 compliance with
all other provisions of this Agreement and subject to the Office/Annex Owner’s right to
install, use, maintenance, of similar facilities. The Hotel Owner and the Office/Annex
Owner shall in good faith mutually agree on a rooftop plan which identifies the location
and alignment of all rooftop equipment and Facilities permitted by this Agreement in
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such a manner that (1) allows for the reception and transmission of necessary signals
without interference by other rooftop Facilities or Improvements and (2) preserves the
aesthetic integrity of the Building.

(k)  Chillers, Chilier Pipes and Air Shaft. To and for the benefit of the Hotel
Parcel and for the Hotel Owner, an exclusive easement on, Over, across and through the
areas identified on the Site Plan as the “Chiller Room” and, at the street level, the
“Fasement for Hotel Chillers” within the Office/Annex Parcel for the use, operation,
installation, Maintenance, removal and replacement of the chillers, chiller Pipes, the air
shaft serving the chillers and chiller Pipes and related equipment and Facilities located
wittin the Chiller Room and the area identified on the Site Plan as the “Easement for
Hotel Zhillers”, The foregoing easement right shall include a non-exclusive easement for
ingress, eg7ess and access over, across and through the Office/Annex Parcel for Persons
and equipniecy to perform any work as may be necessary or appropriate for the use,
operation, instzilation, Maintenance, removal, replacement and other work related to the
chillers, chiller Pises, air shafts serving the chillers and chiller Pipes and related
equipment located wiinin the Chiller Room and the area identified on the Site Plan as the
“Easement for Hotel Ckillers”.

(1) Repovation Easement. A non-exclusive easement for the benefit of the
Hotel Owner and all of its axckitéets, engineers, contractors, subcontractors, agents,
employees, representatives and Permitfees for the performance of all Hotel Renovations
in accordance with the Hotel Rentvation Plans on, over, across and through the
Office/Annex Parcel (in such locations ¢s are identified in the Hotel Renovation Plans),
as well as access to such areas within tas” Office/Annex Parcel as are necessary or
appropriate in order to complete the Hotel Rexovations. The foregoing easement rights
shall include the right to stage materials, perform work within the Office/Annex Parcel as
may be necessary to complete the Hotel Renovaticns, deliver and dispatch materials,
equipment and debris and to perform such other work 2 is necessary or appropriate in
order to complete the Hotel Renovations. The Renovation easement rights set forth
herein shall be temporary and shall automatically terminate. upon the applicable
Renovation Easement Termination Date.

53  Grant of Easements in Favor of the Retail Parcel. The folloving Easements
in, to, under, over, upon and through the Office/Anmex Parcel are hereby granted infavor of the
Retail Owner and its Permittees and the Retail Parcel:

(2) Ingress and Egress. A non-exclusive easement for ingress and egress
only for Persons, vehicles, material and equipment in, over, on, across and through such
portions of the Office/Annex Parcel as are reasonably necessary to: (i) permit the use,
operation and Maintenance (but only if and when such Maintenance is required or
permitted under this Agreement) of the Retail Parcel, including, without limitation, the
Retail Owned Facilities, (i) permit the Retail Owner to provide to the Office/Annex
Parcel those services to be performed by the Retail Owner as described in ARTICLE 7 of
this Agreement or (iii) perform (y) Alterations, pursuant to Article 16 hereof, and (2)
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restoration after damage or destruction, pursuant to Article 11 hereof, or condemnation,
pursuant to Article 15 hereof.

(b) Use and Maintenance of Pipes and Facilities. A non-exclusive
casement for the intended use and Maintenance (but only if and when such Maintenance

is required or permitted under this Agreement) of all Pipes and Facilities, if any, which
are (i) located in the Office/Annex Parcel (including Retail Owned Facilities), and (ii)
connect to Pipes or Facilities located in the Retail Parcel which provide or are reasonably
necessary to provide the Retail Parcel with any Utility Service or other connection
reasonably necessary to the operation of the Retail Parcel. The foregoing easement rights
sha'{ include the right to use and Maintenance of any rooftop HVAC Facilities and any
Pipes <onmecting such Facilities to the Retail Parcel, and to replace or upgrade any ot all
of such BVAC Facilities and Pipes.

(c) ~ Zummon Walls, Floors and Ceilings. A non-exclusive easement for
support, enclosure. use and Maintenance with respect to Common Walls, Floors and
Ceilings existing or constructed in and along the common boundaries of the
Office/Annex Parcel an< the Retail Parcel.

(d)  Utility Services: A non-exclusive easement (and if requested by the
applicable Utility Company, a nor exclusive easement to such Utility Company) for
Utility Service purposes required t'y the Retail Parcel and the Maintenance (but only if
and when such Maintenance is required ‘'or permitted under this Agreement) of Utility
Facilities in those areas of the Office/Aniex. Parcel where such Utility Facilities are to be
located as part of the Retail Parcel’ Improvements and Office/Annex Parcel
Jmprovements. If, at any time, it becomes necessary for the operation of the Retail Parcel
to relocate or add to utility easements (including iustallation of Utility Facilities) other
than where located or to be located as part of the Refail Parcel Improvements and
Office/Annex Parcel Improvements in order to provideor upgrade required Utility
Service to the Retail Parcel, the Office/Annex Owner agiess 1o grant such additional or
relocated utility easements (at such location mutually agreed ‘o by the Retail Owner and
the Office/Annex Owner), provided (1) such easements do nof unreasonably interfere
with the reasonable use and enjoyment of the Office/Annex Parce! for the purposes for
which the Office/Annex Parcel is used, or if such use and enjoyment woria-be disturbed,
1o reasonable alternative is available, and do not unduly inconvenience the Owner or
Occupant(s) of, or otherwise cause any business interruption within, the Gifice/Annex
Parcel, and (2) the Retail Owner shall pay the reasonable costs and expenses incurred by
the Office/Annex Owner in connection with granting such easement. Office/Annex
Owner may relocate the utility easements granted herein at its sole cost and expense
provided that (i) such relocation shall not cause any interruption of Utility Services to the
Retail Parcel, (i) Office/Annex Owner shall not change any points of connection with the
Utility Facilities located on the Retail Parcel unless Office/Annex Owner pays all costs of
relocating such connection points that are incurred by Retail Owner and (iii)
Office/Annex Owner shall promptly apprise the Retail Owner regarding the new location
of any easements.
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(¢)  Encroachments. An easement permitting the existence of encroachments
of 6 inches or less if such encroachments result from the construction of any of the Retail
Parcel Improvements or the permitted renovation of the Retail Parcel Improvements or if,
by reason of settlement or shifting of the Retail Parcel Improvements, any part of the
Retail Parcel Improvements or Retail Owned Facilities encroaches or shall hereafter
encroach upon any part of the Office/Annex Parcel. This Easement shall exist only so
long as the encroaching portion of the Retail Parcel Improvements or such Retail Owned
Facilities continues to exist, or replacements are made in the same location that do not
matetially enlarge the encroachment. No such encroachment shall be placed where such
encroachment is not permitted or did not previously exist or is deliberately, materially
enlaverd.

(& ~. Structural Support. A non-exclusive easement in all Structural Supports
located if ot censtituting a part of the Office/Annex Parcel Improvements for the support
of the Retail Paresl Improvements and Retail Owned Facilitics and the Maintenance of
such Structural Surports and Retail Owned Facilities; provided that the Retail Owner
shall not do or permit to be done any act that would adversely affect the structural safety
or integrity of Structaral Supports or any portion of the Office/Annex Parcel
Improvements.

(g)  Retail Owned Faclides. To and for the benefit of the Retail Parcel and
the Retail Owner, an easement perriitting the existence, attachment, use and Maintenance
of Retail Owned Facilities in the Offi¢e/Annex Parcel in locations now or hereafter in the
Office/Annex Parcel mutually acceptable to the Office/Annex Owner and Retail Owner.

(h)  Parking Garage Ramp and Kelaied Facilities. To and for the benefit of
the Retail Parcel, the Retail Owner and its Permi‘tces, an exclusive easement permitting
the existence, attachment, use and Maintenance of the Parking Garage ramp and related
Facilitics and equipment serving the Parking Garage {irzluding, without limitation, all
ramps, driveways, gates, garage doors, stairways, elevators aud other related Facilities
and appurtenances thereto) to the extent such ramp and related Facilities and equipment
are located within the Office/Annex Parcel. The foregoing easement rights include the
right to: (A) pedestrian and vehicular traffic on, over, across and through such ramps,
driveways and other areas located within the Office/Annex Parcel; and (8) the right to
access such portions of the Office/Annex Property as may be necessary or-appropriate to
perform any desired or required Maintenance, improvements, installaticn, removal,
rehabilitation or other work on such ramps, driveways, gates, garage doors, stairways,
elevators and other related Facilities or appurtenances as may be necessary or
appropriate, in the sole and absolute discretion of the Retail Owner. Office/Annex
Owner may relocate the Parking Garage ramp easements granted herein (provided that
such relocation must be performed together with the relocation of the Parking Garage
ramp and associated Facilities) at its sole cost and expense in connection with the
development or redevelopment of the Office/Annex Parcel, provided that (i) such
relocation shall not cause any interruption of the use of the Parking Garage ramp by the
Retail Parcel, increase the costs to the Retail Parcel, or otherwise adversely affect the use
of the Parking Garage by the Retail Parcel, (i) Office/Annex Owner shall provide the
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Retail Owner at least one hundred twenty (120) days prior written notice regarding the
proposed new location of the Parking Garage ramp prior to its proposed relocation of the
Parking Garage Ramp, and such one hundred twenty (120) day notice shall include all
required deliveries in connection with the performance of an Alteration pursuant fo
Article 16 hereof, (iii) Retail Owner consents to such relocation, which consent may be
withheld in the sole and absolute discretion of the Retail Owner, and (iv) such relocation
shall constitute an “Alteration” pursuant to Article 16 hereof, with Office/Annex Owner
being the “Altering Owner”, and such Alteration shall be performed in accordance with
all of the obligations on the Altering Owner as set forth in Article 16 hereof.

(1) Renovation Easement. A non-exclusive easement for the benefit of the
Retail ‘Cwner and all of its architects, engineers, contractors, subcontractors, agents,
employess, representatives and Permittees for the performance of all Retail Renovations
in accordaios with the Retail Renovation Plans (including, without limitation, the
parking ramp to b located within the Office/Annex Parcel) on, over, across and through
the Office/Annex Parcel (in such locations as are identified in the Retail Renovation
Plans), as well as accésy to such areas within the Office/Annex Parcel as are necessary or
appropriate in order to Comnlete the Retail Renovations. The foregoing easement rights
shall include the right to siage materials, perform work within the Office/Annex Parcel as
may be necessary to compléte the Retail Renovations, deliver and dispatch materials,
equipment and debris and to perform such other work as is necessary or appropriate in
order to complete the Retail Renovations. The Renovation easement rights set forth
herein shall be temporary and shell automatically terminate upon the applicable
Renovation Easement Termination Date.

ARTICLE ¢

INDEMNIFICATION

Without limiting any other provision hereof, but subject to the provisions of Section 23.1 hereof,
each Owner (hereinafter in this Article 6, the “Indemnifying Owner”) covenants and agrees, at its
sole cost and expense, to indemnify, defend and hold harmless each other Owner and such other
Owner’s partners, beneficiaries, stockholders, directors, officers, agents, employees and
attorneys and the respective successors and assigns of all such partners ard parties and any
Mortgagees (hereinafter in this Article 6, collectively, the “Indemnitee”) for losses, liabilities,
damages, judgments, reasonable costs and expenses including, without limitatior,, reasonable
legal fees incurred by Indemnitee arising out of any claim and any deductibles required to be
paid under applicable insurance policies, including any actions or proceedings against
Indemnitee by or on behalf of any person, firm, corporation or governmental authority, other
than any Indemnitee, arising out of (i} the Indemnifying Owner’s or its Permittees’ use,
possession, Maintenance, or operation of the Indemnifying Owner’s portion of the Property or
the Indemnifying Owner’s Owned Facilities, or activities therein, (i) the Indemmifying Owner’s
use, exercise or enjoyment of an Easement or Facility (shared or otherwise) or (iii) the
Indemnifying Owner’s failure to perform its Maintenance or other obligations hereunder. In no
event shall the Indemnifying Owner have any indemnification obligation to the Indemmitee to the
extent occasioned by the negligent or wrongful acts or omissions of any Indemnitee or its
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Permittees. The indemnification obligations of the Indemnifying Owner hereunder shall not
include or be deemed to extend to the Permittees of the Indemnitee; provided, however, that this
provision shall not limit the obligation of the Indemnifying Owner with respect to any claims
made against an Indemnitee by any such Permitees. If any action or proceeding is brought
against any Indemnitee by reason of any such claim, Indemnifying Owner, upon notice from
such Indemnitee, covenants to resist or defend such action or proceeding with attorneys
reasonably satisfactory to such Indemnitee. Any counsel for the insurance company providing
insurance against such claim, action or proceeding shail be deemed to be reasonably satisfactory
to such Indemnitee. The Indemnitee shall cooperate with the Indemnifying Owner in the defense
of such matter, at the Indemnifying Ownet’s expense. The Indemnitee shall not enter into any
agreement or sttlement with respect to such matters while the Indemnifying Owner is defending
or contesting sich actions, without the Indemnifying Owner’s prior written approval, which
approval shall zot'be unreasonably withheld. Any such agreement or settlement without the
Indemnifying Owiiei’s approval shall release the Indemnifying Owner from its obligation to
indemnify the Indemnites with respect to such matter. In the event of a final and non-appealable
determination of any Indemitee’s negligence or wrongful acts, the Indemnifying Owner shall be
entitled to receive indemnification and repayment for all actual out-of-pocket costs and expenses
(including, without limitation, ‘attorneys’ fees and disbursements) associated with defending an
action resulting from an Inndemuitee’s negligence or wrongful acts or otherwise paid to the
Indemnitee.

ARTICLET

SERVICES TO OTiZR OWNERS

71  Services to the Retail Owner by Hote! Cwner. From and after the substantial
completion of the Retail Parcel Improvements, the Hotel Owr.er shall furnish or cause to be
furnished the following services to the Retail Owner when, as, 2a-if required or requested by the
Retail Owner:

(a)  Heating. Maintenance of Facilities providing steam heating services to
the Retail Property (including, without limitation, the closed loop (our pipe system and
related Facilities serving the Property, as well as the boilers located within the Hotel
Property), as well as supplying steam heat, upon the terms and conditivss, set forth in

EXHIBIT 7.1(A).

(b)  Fire Pump and Combination Standpipe System. Maintenance of
Facilities providing the fire pump and combination standpipe system, upon the terms and
conditions set forth in EXHIBIT 7.1(B).

(c)  Storm Water Drainage. Maintenance of Facilities providing storm water
drainage, upon the terms and conditions set forth in EXHIBIT 7.1(C).
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(d)  Fire and Life-Safety System Central Monitoring Panel. Maintenance
of Facilities providing the fire and life-safety system central monitoring panel, upon the
terms and conditions set forth in EXHIBIT 7.1(D}.

(¢)  Gas Service. Maintenance of Facilities providing gas service, upon the
terms and conditions set forth in EXHIBIT 7.1(E).

(H Street Level Exterior Maintenance and Snow Removal. Street Level
exterior maintenance and snow removal, upon the terms and conditions set forth in

EXHIBIT 7.1(F).

{z)  Loading Dock, Trash Room, Utility Areas, Mechanical Rooms and
Stairwdils. . Maintenance of the Loading Dock, Trash Room, utility areas, mechanical
rooms, eiceirical rooms, telephone rooms, common service corridors and all shared
Facilities, as well as all stairwells within the Hotel Parcel, upon the terms and conditions

set forth on EXHBiT.7.1(G).

(h)  Cooling. “Maintenance of Facilities providing chilled water to the Retail
Property (including, without limitation, the closed loop four pipe system and related
Facilities serving the Propeity, as well as the chillers located within the Office/Annex
Property), as well as supplyingch 112d water, upon the terms and conditions set forth in

EXHIBIT 7.1(H).

(1) Hot Water. Maintenance of Facilities providing hot water services to the
Retail Property (including, without limitation, the boilers located within the Hotel
Property), as well as supplying hot water, upes the terms and conditions set forth in

ExHIBIT 7.1(1).

) Emergency Generator. Maintenance of tlie emergency generator serving
the Property. The Operating Expenses and Net Capitalized Cost of Replacement for the

emergency generator and associated fuel storage, transfer switches and related electrical
distribution shall be shared in accordance with the Approved Division.

(k) Sewage Ejector Pumps. Maintenance of the sewage’ ejector pumps
serving the Property at the sole cost and expense of the Hotel Owner.

O Kitchen Waste and Grease Disposal System. Maintenance of the

kitchen waste and grease disposal system serving the Property at the sole cost and
expense of the Hotel Owner.

(m) Arcade Level Common Area Maintenance. Arcade Level common area
Maintenance, upon the terms and conditions set forth in EXHIBIT 7.1(M).

(n)  Other Services. The Hotel Owner shall furnish or cause to be furnished
other services to the Retail Owner reasonably required or requested by the Retail Owner
for normal business operations of the Retail Parcel, on terms and conditions mutually
acceptable to the Hotel Owner and the Retail Owner, provided that each party agrees not
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to unreasonably withhold, condition or delay its consent to such terms and conditions.
Once determined, the Hotel Owner and the Retail Owner may amend this Agreement to
incorporate the terms and conditions agreed to by such Owners regarding these services.

Notwithstanding the above, the Retail Owner may, at its sole cost and expense, supplement the
services then being provided by the Hotel Owner; provided, however, that any such
supplementing of services by the Retail Owner shall be performed in a manner so as not {0
unreasonably interfere with the services being provided by the Hotel Owner, shall be provided at
the sole expense of the Retail Owner and the provision of any such supplemental services by the
Retail Owner which involve any Alterations shall be subject to the provisions of ARTICLE 16
hereof.

72 Services to the Office/Annex Owner by Hotel Owner. From and after the
substantial completiea of the Office/Annex Parcel Improvements, the Hotel Owner shall furnish
or cause to be furnishéd the following services to the Office/Annex Owner when, as, and if
required or requested by the Office/Annex Owner:

(a)  Heating.~ Maintenance of Facilities providing steam heating services to
the Retail Property (including, without limitation, the closed loop four pipe system and
related Facilities serving the Froperty, as well as the boilers located within the Hotel
Property), as well as supplying sieam heat, upon the terms and conditions set forth in
EXHIBIT 7.1(A).

(b)  Fire Pump and Combiastion Standpipe System. Maintenance of
Facilities providing the fire pump and com’ siration standpipe system, upon the terms and
conditions set forth in EXHIBIT 7.1(B).

(c)  Fire and Life-Safety System Centra} M onitoring Panel. Maintenance
of Facilitics providing the fire and life-safety system central monitoring panel, upon the

terms and conditions set forth in EXHIBIT 7.1(D).

(d)  Telephone Service. Maintenance of Facilitics' providing telephone
service, upon the terms and conditions set forth in EXHIBIT 7.2(D).

(¢)  Street Level Exterior Maintenance and Snow Remova). Street Level
exterior maintenance and snow removal, upon the terms and conditions set forth in

EX#HIBIT 7.1(F).

® Loading Dock, Trash Room, Utility Areas, Mechanical Rooms and
Stairwells. Maintenance of the Loading Dock, Trash Room, utility areas, mechanical

rooms, electrical rooms, telephone rooms, common service corridors and all shared
Facilities, as well as all stairwells within the Hotel Parcel, upon the terms and conditions

set forth on EXHIBIT 7.1(G).

(g) Hot Water. Maintenance of Facilities providing hot water services to the
Office/Annex Property (including, without limitation, the boilers located within the Hotel
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Property), as well as supplying hot water, upon the terms and conditions set forth in

EXHIBIT 7.1(1).

(h)  Emergency Generator. Maintenance of the emergency generator serving
the Property. The Operating Expenses and Net Capitalized Cost of Replacement for the
emergency generator and associated fuel storage, transfer switches and related electrical
distribution shall be shared in accordance with the Approved Division.

(1) Elevator Maintenance. For so long as elevator Maintenance for the
Hotel Property and the Office/Annex Property is performed pursuant to a joint elevator
service agreement covering elevators in both the Hotel Property and the Office/Annex
Propery. the Hotel Owner shall cause to be performed all Maintenance of the Elevators
located _within the Hotel Parcel Improvements and the Office/Annex Parcel
Improveine:ifs in accordance with EXHIBIT 7.1(D).

()  Cther Services. The Hotel Owner shall furnish or cause to be furnished
other services to the-Office/Annex Owner reasonably required or requested by the
Office/Annex Owner 1ot normal business operations of the Office/Annex Parcel, on
terms and conditions mu‘ually acceptable to the Hotel Owner and the Office/Annex
Owner. Once determined, the Hotel Owner and the Office/Annex Owner may amend this
Agreement to incorporate the t¢rms-and conditions agreed to by such Owners regarding
these services.

Notwithstanding the above, the Office/Anney” Owner may, at its sole cost and expense,
supplement the services then being provided by tlie otel Owner; provided, however, that any
such supplementing of services by the Office/Annex Overer shall be performed in a manner so as
not to unreasonably interfere with the services being prov dzd by the Hotel Owner be provided at
the sole expense of the Office/Annex Owner and the provisioa of any such supplemental services
by the Office/Annex Owner which involve any Alterations shali be subject to the provisions of
ARTICLE 16 hereof.

73  Facade Maintenance and Window Washing. Each Qwner shall be obligated to
perform, at such Owner’s sole cost and expense, all Fagade Maintenance ind window washing
(no less than two (2) times annually) for each such Owner’s Property.

74  Obligation to Furnish Services. The Owners responsible for furnishiug services
hereunder shall furnish all services required under this ARTICLE 7 in a manner consistent with
the intended respective use of the Property as a Class A “first class” mixed-use office, retail and
Hotel property with parking facilities, to the level of operation and management of comparable
propetties in downtown Chicago, Illinois, and in a manner consistent with the standards for
Maintenance established in Sectiom 11.1 hereof. ~Each such Owner shall use reasonable
diligence in performing the services required as set forth in this ARTICLE 7 but shall only be
liable under this ARTICLE 7 for interruption or inadequacy of service and loss or damage to
property or business (including any consequential damages) arising out of such interruption or
inadequacy if such interruption or inadequacy results from its gross negligence or willful
misconduct in performing such services. Each Owner reserves the right to curtail or halt the
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performance of any service hereunder at any time in reasonable respects upon reasonable
advance notice under the circumstances (except in an Emergency Situation) and for a reasonable
period of time to perform Maintenance or in an Emergency Situation.

75  Payment for Services. Payment for services rendered pursuant to this
ARTICLE 7 and other charges and fees related to such services, including overhead and
supervision fees, shall be made in accordance with the terms and provisions of EXHIBIT 7.6
attached hereto and made a part hereof. Notwithstanding the foregoing, in the event that a shared
utility Facility must be upgraded to accommodate the increased capacity needs of any Owner,
such Owner shall pay the full costs of such upgrade.

7.6 failure to Perform Services.

[£'ar’ Owner shall fail to perform as required by the terms and conditions of this
ARTICLE 7 (cxzept when such failure is caused by another Owner or by Unavoidable
Delay) and such fzilnre shall continue for a period of ten (10) days after receipt of written
notice thereof to the Defaulting Owner from the Creditor Owner, the Creditor Owner
shall have the right to-pscform the same (without limiting any other rights or remedies of
such Owner) until such iime as the Defaulting Owner cures its failure to perform.
Notwithstanding the foregoing, if an Owner fails to perform the services it is required to
provide in this ARTICLE 7 in a1 Firergency Situation, the Creditor Owner shall have the
right to perform such services imm ediately until such time as the QOwner responsible for
providing such services provides the same.

77  Data Unavailable from Metering.” Where the allocation of the cost of a service
under ARTICLE 7 is based on usage recorded by meiersand if at any time the actual allocation
of cost of service based on an Owner’s usage recorded b-ineters cannot be determined because
the meters or system for recording metered information are no: installed or operative, then for
such period when the usage data from meters is unavailable, 1 Owner performing such service
shall in good faith make such reasonable determination of costs based on historical data and
usage, using such experts or systems as such Owner may consider heipful to achieve an estimate
of usage. Such Owner shall notify the other Owner in detail of its detsrmination of estimated
usage and the method for such determination at the time such Owner sencs a Projection Notice
or Statement {as such terms are defined in EXHIBIT 7.6) or statement of Net Uarialized Cost of
Replacement under EXHIBIT 7.6 relating to such service. If, within thirty (30) days after receipt
of such notice, the Owner receiving such notice does not, in good faith, dispute that estimated
usage has been determined reasonably, such determination of usage shall be final and conclusive
upon the parties for such period; provided further, however, if the Owner receiving such notice,
in good faith, disputes that the estimated usage has been determined reasonably, such Owner
shall so notify the other Owner. If the Owners fail to agree concerning the method of estimating
usage within thirty (30) days after receipt of the disputing Owner’s notice, then either Owner
may submit the question to the Architect or other expert agreed to by the parties for its advice.
The Architect or other expert agreed to by the parties shall advise the Owners concerning a
resolution of the question within a reasonable period of time after the dispute has been submitted
to the Architect or other expert.
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78  Change in Services or Obligations by Hotel Owner. At the time this
Agreement is recorded, the Project has not been substantially completed. If an Owner
consistently fails to provide the types and level of performance required under ARTICLE 7, then
upon written notice to the Defaulting Owner by an Owner for whose benefit a service is to be
performed, such Owner may, but shall not be obligated, to assume any or all of the obligations of
the Defaulting Owner under ARTICLE7 and to relieve the Defaulting Owner of those
obligations. If an Owner does in fact assume any or all of the obligations of the Defaulting
Owner under ARTICLE 7, the Owner so electing to perform such obligations shall perform such
obligations to the same standards as set forth under ARTICLE 7. In no event shall the assumption
of the obligations of the Defaulting Owner by another Owner constitute a waiver of any claims
or remedies-such Owner may have against the Defaulting Owner as a result of the failure to

perform any suck service(s).

ARTICLE 8

LJENS; COMPLIANCE WITH LAWS:; USE;
SIGNAGE; ENVIRONMENTAL AND ENGINEERING REVIEW

8.1 Liens.

(a)  Every Owner (th: “Liening Owner”) shall remove, within thirty (30) days
after the filing thereof by a tiurd party that is not an Owner, any mechanics’,
materialmen’s, manager’s or broker’s or any other similar lien arising by reason of the
acts of the Liening Owner, its agents and contractors or any work or materials or services
for which the Liening Owner or its agents oz coniractors has contracted (i) against any
other Owner’s portion of the Land, or (i) against its own portion of the Land, if the
existence or foreclosure of such lien against its owx portion of the Land, would adversely
affect any other Owner (such other Owner in (i) or (i) being the “Impacted Owner”).

(b)  The Liening Owner shall not be required to-1rmsve such lien within thirty
(30) days after its filing if within said thirty (30) day period,

1) such lien cannot be foreclosed, and
(i)  the Liening Owner:

(A) shall in good faith diligently proceed to contest the same by
appropriate actions or proceedings and shall give written notice to the
Impacted Owner of its intention to contest the validity or amount of such
lien and

(B) shall deliver to the Impacted Owner either: (1) cash or a
surety bond from a responsible surety company reasonably acceptable to
the ITmpacted Owner in an amount equal to one hundred fifty percent
(150%) of the lien claim and all interest and penalties then accrued thereon
or such greater amount as may reasonably be required to assure payment

41
CHGO2140126644.12




0634644078 Page: 49 of 203

UNOFFICIAL COPY

in full of the amount claimed plus all penalties, interest and costs which
may thereafter accrue by reason of such lien claim or (2) other security or
indemnity reasonably acceptable to the Impacted Owner’s title insurance
company and the Jmpacted Owner. An endorsement by the Impacted
Owner’s fitle insurance company over such lien claim to the Impacted
Owner’s title insurance policy shall be deemed an indemnity reasonably
acceptable to the Impacted Owner, and shall satisfy the requirements of
clause (2) above. :

(c)  In any event, a Liening Owner must remove or release such lien prior to
entry of a final judgment of foreclosure on the Parcel or Owned Facilities of an Impacted
Owner. ~ If the Liening Owner fails to comply with the foregoing provisions of this
Section % 1;- thereby becoming a Defaulting Owner, the Impacted Owner, thereby
becoming & Cieditor Owner, may take such action as the Creditor Owner may deem
necessary to deiend against or remove such lien. The Creditor Owner shall be entitled to
payment from tue Defaulting Owner for all costs and expenses (including reasomable
attorneys’ fees and litigation expenses, including appeals of any judgment or order) paid
or incurred by the Creditor Owner in defending against, removing or attempting to
remove or defend against suca lien and may use any security delivered to the Creditor
Owner for such purposes and for any other damages from Defaulting Owner’s breach
under Section 8.1.

8.2 Compliance With Laws.

(a)  Each Owner, their respective Parcels and Improvements (including any
and all exterior signage on any portion of the Piogerty) shall comply at all times with all
applicable Laws, including any obligation to. r:aintain vault or sidewalk permits or
licenses or any other permits or licenses. Each Ownir shall be responsible for, and shall
at all times maintain at its sole cost and expense, any anc'-2ll vault and sidewalk permits
or licenses related to any vault located immediately adjacento and serving such Owner’s
Property, and each such Owner shall have the sole and exclus ve right to use of any such
underground vault areas located immediately adjacent to andserving such Owner’s
Property. The Retail Owner may seek to obtain, at its sole cost and_ exiense, a permit or
license for use of the sidewalk on the strect level adjacent to the Propeits for an outdoor
café or similar Retail Parcel operations.

(b)  Each Project Owner shall comply with all rules, regulations and
requirements of any insurance rating bureau having jurisdiction of the Project, or any
portion thereof, or the requirements of any insurance coverage on any other Project
Owner’s portion of the Project if noncompliance by it with respect to its respective
portion of the Project or any portion thereof would:

1) Increase the premiums of any policy of insurance maintained by
any of the other Project Owners or the premiums of any policy of insurance
maintained by all Project Owners (unless the non-complying Project Owner pays
all such increases), or
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(i) render any other Project Owner’s portion of the Project
uninsurable, or

(i)  create a valid defense to any other Project Owner’s right to collect
insurance proceeds under policies insuring such other Project Owner’s portion of
the Project; and

(c)  Each Owner shall deliver to the other Owners, within ten (10) business
days after receipt, a copy of any written report, citation or notice affecting or relating to
compliance of the Property with Laws to the extent such report, citation or notice will

havz av impact on another Owner’s Parcel.

L

83 Us

(a) ' 'The Hotel Parcel shall be used only for a hotel project containing hotel
guest rooms and/o: commercial and office space, restaurants, gift shops, lobby spaces,
conference centérs, ballrooms, retail space and other hotel and ancillary uses, provided
that the Hotel Parcel skali be maintained at all times in a first-class manner and such use
within the Hotel Parcel shall be at all times consistent with uses within other first class
mid-rise Hoteloffice/retail prgjects in the City of Chicago.

(b)  The and the Parkuiz Garage shall be used only as a parking arca for
parking of passenger vehicles and motorcycles and may be used as a public parking
facility.

(c)  The Office/Annex Parcel shall Fe used only for lawful office uses and
lawful retail uses.

(d)  The Retail Parcel shall be used for any lawful retail use.

(¢)  Notwithstanding the foregoing, no portion of ine Property shall be used
for: (1) maintenance of any gambling or gaming activities; (2) the sale of guns or
ammunition; (3) the sale or rental of any obscene or pornographic inaterial (other than
incidental sales of mainstream publications such as “Playboy Magazne” and in-room
“adult” pay-per-view services) or drug-related paraphernalia; (4) any obszene, nude, or
semi-nude live performances or nude modeling, or operation of a sex club f any sort; (%)
any mortuary or funeral home; (6) a welfare office; (7) a walk-in health clinic (provided
that this shall not limit the ability to operate a doctor’s office or dental office); (8) a
“99¢” or “Dollar” store; (9) a convenience store (i.e., “7/11”); (10) a repair shop; (11) a
massage parlor or sex club; (12} a warehouse or storage facility; (13) a so-called “off-
track betting” facility; (14) an abortion clinic; (15) a laundromat; or (16) a flea market.

(£ Leases to any retail tenant (including retail tenants in the Retail Property,
the Hotel Property and the Office/Annex Property) shall include tenant restrictions
substantially similar to the following restrictions:
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(i)  Tenant acknowledges Landlord’s legitimate interest in preventing
solicitation from and around the Premises and in, from and around the Property.
Tenant agrees not to solicit or permit customer solicitation, canvassing or
peddling by any persons stationed in or near the entrance to the Premises, in any
Property lobby or common area, ot otherwise in the immediate vicinity of the
Property.

(i)  Tenant must not obstruct or encumber any areas of the Property
outside Tenants’s Premises, nor use them for any purpose other than entering and
leaving the Premises, except as may be expressly permitted by Landlord.

(iii)  Tenant must not cover or obstruct the sashes, sash doors, windows
and-doors that reflect or admit light into areas of the Property outside Tenant’s
Premises, nor shall Tenant place or permit parcels, bottles or other articles on the
window-si'ls. Tenant must not throw anything out of the doors or windows of the
Premises.

(iv) ~T<nant must not in any way deface any part of the Premises or the
Property.

(v)  No bicycies, vehicles, animals, birds or fish shall be permitted in
the Premises, except aids {o: the disabled.

(vi)  Landlord reserves in right to designate entrances and exits to the
Property for use by Tenant’s employees. Tenant’s employees are required to leave
the Property at their earliest convenieiice following the end of their work day. For
security reasons, if they are leaving with a-package, personal or otherwise, they
must have a package pass from Tenant identifyin;; the items being removed. From
time to time, Property security may conduct raudom searches of packages.

(vi) For health and safety reasons and to cémply with applicable laws,
smoking is prohibited in various areas of the Property Tenant’s employees are
not permitted to smoke within those areas or within the Premisex.

(vii) Employees must cooperate with Property security personnel who
are making inquiries or conducting inspections. They must be awars of and must
report to Tenant or to Property security any person or activity- that looks
suspicious such as smoke or fire, vandalism, loitering or fighting.

(ix) Landlord reserves the right to bar any of Tenant’s employees from
the Property for any of the following behavior:

(A) Fighting or gambling on the Property grounds.

(B) Drunkenness or drinking while on duty.
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(C) Consumption, possession or sale of illegal drugs while on
duty.

(D) Carrying a gun or other concealed weapon on Property
grounds, unless licensed to do so under applicabie law.

(E) Failure to obey any published Property parking regulations.

(F) Racial, sexual or other forms of harassment while on
Property grounds.

8.4 T xterior Signage/Visible Window Treatments/Satellite Dishes and Antennae.

() ) Retail Owner may install, Maintain, repair and replace all necessary or
desirable teran trade signage on the Retail Parcel Facade, provided that such signage
shall at all times comply with the Signage Criteria (defined below). In addition, the
Retail Owner siiail be permitted to install, Maintain, repair and replace the exterior
advertising signage referced to in Sections 3.2(1) (in accordance with the terms and
conditions set forth in sucli Saction). The Retail Owner or its tenants shall pay for and
obtain and maintain in effect a1l permits and licenses necessary to install, permit and use
such signs pursuant to this Seciisn 8.4(a).

(b)  Hotel Owner, Office/Annex Owner and Retail Owner shall discuss
directional and informational signage at tiie Parking Garage entrance, as well as signage
identifying the Hotel, provided that sucit sigsnage shall at all times comply with the
Signage Criteria, and further provided that, subject to Hotel Owner’s reasonable approval
right as to exterior Building signage, the Retail @v ner shall make all determinations as to
exterior signage for the Property. The Hotel Owner o itz tenants shall pay for and obtain
and maintain in effect all permits and licenses necessary 10 install, permit and use such

signs pursuant to this Section 8.4(b).

(c)  The Office/Annex Owner may install, maintain and operate signs on the
Office/Annex Parcel Fagade, provided that such signage shall at all"iimes comply with
the Signage Criteria. The Office/Annex Owner or its Permittees shall-p=y for and obtain
and maintain in effect all permits and licenses necessary t0 install, perznit and use such
signs pursuant to this Section 8.4(c). The Hotel Owner may temporarily remove such
signs during any period it is cleaning, repairing, painting, replacing or otherwise
maintaining the Fagade (provided that the duration of such removal shall not exceed
seventy-two (72) hours, and further provided that the Hotel Owner shall provide at least
forty-eight (48) hours advance notice to the Retail Owner prior to removing any such
signage), or if ordered to remove such signs by the City or any other governmental or
quasi-governmental agency or authority having apparent authority to order such removal.

(d)  The Hotel Owner may install, Maintain and operate signs on the Hotel
Parcel Facade, provided that such signage shall at all times comply with the Signage
Criteria. The Hotel Owner or its Permittees shall pay for and obtain and maintain in
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effect all permits and licenses necessary to install and operate any such signage permitted

by this Section 8.4(d).

(¢)  Any and all signage permitted by this Section 8.4, must also comply with
the following requirements (the “Signage Criteria”):

© all exterior Building signs and awnings must comply with
applicable Law;

(i)  all signs and awnings must be installed, maintained and operated in
a first-class manner; and

(iii)  all signs and awnings must be professionally installed, designed
arid fahricated.

85 Environmcntal and Engineering Review. Each Project Owner (“Inspecting
Owner”) shall have the nght in certain instances listed below to obtain from an environmental
engineer or an inspecting arcpiect or engineer of the Inspecting Owner’s choice and at the
Inspecting Owner’s own cost and expense, an audit, review, assessment or report (each referred
to as a “Review”) relating to any e all of the Project, which Review may include tests or
inspections of the other Project Owner’s Parcel, as part of such Review. The Inspecting Owner
shall use reasonable efforts to minimize tiiz disruption of the other Project Owners’ operation of
business or use in its Parcel and shall repair zny damage to property of the other Project Owners
caused by a Review. The instances when a Froject Owner may obtain a Review necessitating
tests or inspections of the other Project Owner’s pe ttion of the Project are:

(a)  if the Inspecting Owner has entéred.into or will enter into a contract to
sell, lease, finance or refinance its Parcel (or any direct or indirect interest therein) in
which a requirement of said contract is a Review; or

(b)  if the Inspecting Owner’s then current Mortgagzez has requested a Review;
or

(c)  ifaReview is required by Laws; or

(@)  if the Inspecting Owner, in good faith believes that the {ncther Project
Owner may have breached the provisions of Section 8.2 as it relates to the maiters which
could be disclosed by a Review or that the Inspecting Owner may be adversely affected
or subject to liability, as a result of matters which could be disclosed by a Review.

ARTICLE 9
REAL ESTATE TAXES
9.1 Separate Real Estate Tax Bills. The Hotel Owner, the Retail Owner and the

Office/Annex Owner will obtain from the Assessor separate real estate tax parcel identification
numbers and separate real estate tax bills for the Hotel Parcel, the Retail Parcel and the

46

CHGO2M0126644.12




0634644078 Page: 54 of 203

UNOFFICIAL COPY

Office/Annex Parcel. The cost of performing such division (including all legal and consulting
fees associated therewith) shall be divided between the Hotel Owner, the Retail Owner and the
Office/Annex Owner in accordance with the Approved Division. If the Assessor or any other
Owner requests information or advice from an Owner to allocate the assessed valuation for land
or improvements (other than information relating to income or expenses of an Owner’s property)
such Owner shall so notify the other Owners, and the Owners shall consult and reasonably
cooperate with one - another regarding such information and advice to be furnished to the
Assessor.

92 Payment of Real Estate Tax Bills.

()  Allocation of Real Estate Taxes. At any time separate real estate tax
bills arc iseed for the Hotel Parcel, the Retail Parcel and the Office/Annex Parcel, each
of the Ownérs shall pay the tax bill or bills allocable to such Owner’s Property before
delinquent. Ii is acknowledged by all of the Owners that the Office/Annex Property is
currently separaielv-assessed and taxed and that the Office/Annex Owner shall pay all
real estate taxes allogable to the Office/Annex Property before such amounts become
delinquent. Until the Hotel Property and the Retail Property are separately assessed and
taxed, each of the Hotel Cwncr and the Retail Owner shall pay a percentage of the total
real estate taxes and special assessments levied by the Cook County Collector against the
Hotel Property and the Retail Property before delinquent in accordance with the
following percentages: (i) Hotel Gvner. 91.8%; and (ii) Retail Owner, 8.2%.

(b)  Payments of Taxes. Until fae Hotel Property and the Retail Property are
separately assessed and taxed, each of the Eotél Owner and the Retail Owner shall pay its
percentage of the total real estate taxes and -srecial assessment, assessed and levied
against the Property determined as provided in Sertion 9.2(a) above, as follows. If Retail
Owner receives a tax bill, Retail Owner shall forwird same immediately to the Hotel
Owner. The Hotel Owner shall notify the Retail Owner 4f the amount owed by the Retail
Owner on account of real estate taxes, calculated pursosai-to Section 9.2(a) above.
Within fifieen (15) days after receipt of such tax bills, the Ketail Owner shall deliver to
the Hotel Owner a check made payable to the Cook County Collestor (in accordance with
all requirements of the Cook County Collector in terms of form of payment) for its
allocable share, as set forth in the foregoing paragraph, of all tax billsievied against the
Hotel Property and Retail Property. The Hotel Owner shall forward such-cliecks together
with payment of the Hotel Owner’s allocable share of such tax bills to the Ceok County
Collector and shall forward a copy of the paid receipt to the Retail Owner when received.

(c)  Tax Protests. Until separate tax bills are obtained, the Hotel Owner may,
and upon the rcasonable good faith request of the Retail Owner or the Office/ Annex
Owner shall, in good faith and with reasonable diligence, attempt to obtain a reduced
assessed valuation of the Property, protest taxes or take other action for the purpose of
reducing real estate taxes thercon with respect to any period that the Hotel Property and
the Retail Property and the Office/ Annex Property are not separately assessed and taxed.
The Hotel Owner agrees to consult with the Retail Owner and the Office/Annex Owner in
this regard. In such event, the Retail Owner and the Office/Annex Owner shall
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reasonably cooperate with the Hotel Owner in such attempt and shall share in the costs
(including attorneys’ fees) incurred in proportion to its share of the real estate taxes
calculated as provided in Section 9.2(a) above. If it is anticipated that the Hotel Owner
will bear any fees of attorneys, appraisal fees or tax consultants, the fee arrangements in
connection with the tax protest shall be subject to the written approval of the Retail
Owner and the Office/Annex Owner, which approval shall not be unreasonably withheld.
Any tax refund received as a result of such action shall be apportioned between the
Owners based on the reduction in assessed valuations obtained or other equitable
allocation. Each Owner shall have the independent right to protest taxes and other
charges to the extent the same affect only such Owner’s portion of the Property, at any
timé svch portions of the Property are separately assessed and taxed.

(&)~ Failure to Pay Real Fstate Taxes. If any Owner shall fail to pay any tax
or other ‘ciiage, or share thereof, which is due and which such Defaulting Owner is
obligated to pey parsuant to this ARTICLE 9, and the failure to pay same results in the
imposition of a lien-on, or forfeiture or foreclosure of, any other Owner’s portion of the
Property, or subjects ary other Owner 0 personal liability for this obligation, then the
Creditor Owners may, aiter at least ten (10) days written notice to the Defaulting Owner,
pay such tax or charge, or'share thereof, together with any interest and penalties thereon,
and the Defaulting Owner slial., upon demand, reimburse the Creditor Owners for the
amount of such payment, incladinz the amount of any interest or penalty payments
thereon, with interest thereon as hezeinafter provided, and the Creditor Owners shall also
have a lien against the Defaulting Owner’s portion of the Property in accordance with
ARTICLE 12 hereof.

(¢)  Reference to Taxes in Leases oY Contracts. For purposes of this
Agreement and any documents or instruments, such as leases for space in the Retail
Property or the Office/Annex Property or unit piirchase contracts with prospective
purchasers buying units in a Condominium referring to k= allocation of real estate taxes
pursuant to this Agreement, the real estate taxes allocated to-a portion of the Building
shall mean those taxes assessed and payable with respect to st ch nortion of the Building,

as provided in this ARTICLE 9.

ARTICLE 10

INSURANCE

10.1 Insmrance Required. The Hotel Owner shall procure and shall at all times
maintain the insurance prescribed by this ARTICLE 10.

(a)  Real and Personal Property.

(1) The Hotel Owner shall keep the Project and Facilities insured for
1o less than “all risk” or “special form™ coverage for an amount not less than one
hundred percent (100%) of the insurable replacement cost thereof. In addition, at
the discretion of Office/Annex Owner and the Retail Owner, such coverage shall
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exclude from such insurance improvements or betterments and personal property
owned by tenants or others. Such coverage may be procured by Hotel Owner as
part of a blanket insurance policy insuring the Property and additional property
owned by Hotel Owner or one of its Affiliates.

(i) Initially, the costs of such coverage shall be allocated in
accordance with the Approved Division among the Hotel Parcel, the
Office/Annex Parcel and the Retail Parcel by the Owners together with the
provider of the insurance. The Office/Annex Owner shall pay the portion of the
insurance premium allocated to the Office/Annex Parcel. The Hotel Owner shall
pay the portion of the insurance premium allocated to the Hotel Parcel. The
stail Owner shall pay the portion of the insurance premium allocated to the
Retail Parcel.

(b) — IuMlic Liability. Hotel Owner shall:

(1) insure against public liability claims and losses on a commercial
general liability’Torm of insurance with broad form coverage endorsements
covering claims fo' personal and bodily injury, or property damage occurring in,
on, under, within, upon or about the Project, or as a result of operations thereon
(including contractual Labikity covering obligations created by this Agreement
including, but not limited to, indemnity obligations contained herein, if any), in all
events for limits, as to each Owner and its portion of the Project, of not less than
$5,000,000 combined single linat. for personal and bodily injury or property
damage and with an amount of nct less than $5,000,000 of umbrella coverage
(such coverage may be procured by Hotcl Owner as part of a blanket liability
insurance policy held by Hotel Owner or.04¢ of its Affiliates), and

(i)  maintain automobile liability insurénce for owned, non-owned and
hired vehicles, each coverage in such amounts as in2y ke required by Law and as
may from time to time be carried by prudent owne's of first-class mixed use
buildings in the City of Chicago, Illinois, but in all events for limits, as to each
Owner and its portion of the Project, of not less than $5,000,000 combined single
limit for personal and bodily injury or property damage and witt ax amount of not
less than $5,000,000 of umbrella coverage (such coverage may oo procured by
Hotel Owner as part of a blanket automobile liability insurance peiicy held by
Hotel Owner or one of its Affiliates).

(iiiy  The share of the costs of the insurance set forth in clause (i) above
for cach Project Owner shail be divided in accordance with the Approved
Division; provided, however, if an Owner’s use of such Owner’s Parcel is such
that the cost of insurance related to any portion of the such Owner’s Parcel is
greater than the cost related to the other Parcels, such Owner shall also pay the
incremental difference allocable to the higher insurance cost related to such
Owner’s Parcel. The cost of the insurance set forth in clause (ii) above shall be
borne by the Hotel Owner alone.
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(c)  Boiler and Machinery To the extent any of the following comprise any
of the Hotel Parcel Improvements, Hotel Owned Facilities, Office/Annex Parcel
Improvements, Office/Annex Owned Facilities, Retail Parcel Improvements or Retail
Owned Facilities, Hotel Owner shall insure boiler and machinery nisks, on a
comprehensive, blanket basis covering the Hotel Parcel, Hotel Parcel Improvements,
Hotel Owned Facilities, Office/Annex Parcel, Office/Annex Parcel Improvements,
Office/Annex Owned Facilities, Retail Parcel, Retail Parcel Improvements and Retail
Owned Facilities, respectively, and all equipment, machinery and apparatus consisting of,
but not limited to, boilers, heating apparatus, fired and unfired pressure vessels, air
conditioning equipment, miscellaneous electrical apparatus and their appurtenant
equipment on a repair or replacement basis in and for an amount reasonably determined
from “ime to time by the Hotel Owner, Office/Annex Owner and Retail Owner.

(d)~ Flood and Earthquake. Hotel Owner may, in addition to “all risk”
property insurancs required under Section 10.1(a) above, insure the Project against
earthquake and fl>ed risks in an amount equal to the replacement cost thereof or such
lesser amount as ther{ may be reasonably available in the insurance market; both subject,
however, to deductibles available and reasonable for such types of insurance.

(&)  Additional Iusvrance Requirements. Each Owner shall also procure
any other insurance required ov sach Owner’s Mortgagee, provided that the Owner
whose Mortgagee requires such insurance shall bear one hundred percent (100%) of the
cost of such insurance.

10.2 Insurance Companies. Insurance nolicies required by Section 10.1 hereof shall
be purchased from reputable and financially respoisiole insurance companies, taking into
consideration the nature and amount of insurance roquired, who shall hold a current
Policyholder’s Alphabetic and Financial Size Category Ratiig ¢f not less than A/XIV according
to Best’s Insurance Reports or a substantially equivalent rating from a nationally-recognized
insurance rating service.

103 Insurance Provisions. Each policy described in Section 19.1 hereof:

(a)  shall provide that the knowledge or acts or omissions vf ey insured party
shall not invalidate the policy as against any other insured party or otieiwise adversely
affect the rights of any other insured party under any such policy;

(b)  shall insure as “sdditional named insureds” each of the other Project
Owners and their respective Mortgagees;

(c)  shall provide (except for liability insurance described in Section 10.1(b),
for which it is inapplicable) by endorsement or otherwise, that the insurance shall not be
invalidated should any of the insureds under the policy waive in writing prior to a loss
any or all rights of recovery against any party, for loss occurring to the property insured
under the policy, if such provisions or endorsements are available and provided that such
waiver by the insureds does not invalidate the policy or diminish or impair the insured’s
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ability to collect under the policy, or unreasonably increase the premiums for such policy
unless the party to be benefited by such endorsement or provision pays such increase;

(d)  shall provide, except for liability insurance required by Section 10.1(b),
that all losses payable thereunder shall be paid to the Depositary (to be disbursed to each
Owner or its Mortgagee pursuant to the terms of this Agreement) in accordance with the
terms of ARTICLE 18 hereof, unless the Project Owners otherwise agree, subject to the
consent of each Mortgagee with respect to losses payable its borrower Owner;

(¢)  shall provide fora minimum of thirty (30) days’ advance written notice of
the ‘caicellation, nonrenewal or material modification thereof to Mortgagees and all
insureds thereunder;

) shall include a standard mortgagee endorsement and loss payable clause in
favor of the Medizagees reasonably satisfactory to them;

(g shallpstincludea co-insurance clause;

()  shall provice coverage on an occurrence basis, rather than a claims made
basis; and

4] may be maintaines in whole or part in the form of a blanket policy
covering other locations provided /hat such insurance must be made specifically
applicable to the Parcel and/or Tmprovenients to be insured on a per location basis and
must otherwise comply in all respects witia “hie provisions of this Section 10.3.

10.4 Limits of Liability. Insurance specifizd in this ARTICLE 10 or carried by the
Hotel Owner shall be jointly reviewed by the Project Gwners veriodically at the request of any
Project Owner, but no review will be required more often than annually to determine if such
limits, deductible amounts and types of insurance are reasonabie and prudent in view of the type,
place and amount of risk to be covered and the financial responsitility of the insurers, and to
determine whether such limits, deductible amounts and types of insurance comply with the
requirements of all applicable statutes, laws, ordinances, codes, rules, regulations, or orders and
whether on a risk management basis, additional types of insurance or endorsements against
special risks should be carried or whether required coverages of endorsements shwuld be deleted.
Initially, deductible amounts for insurance required under Section 10.1(a) and Section 10.1(c)
shall not exceed $50,000 (in 2006 Equivalent Dollars, as hereinafter defined). Deductible
amounts for insurance required under Section 10.1(b) shall not be more than is reasonable
considering the financial responsibility of the insured. Such limits shall be increased or
decreased, deductible amounts increased or decreased or types of insurance shall be modified, if
justified, based upon qaid review, and upon any such increase, decrease or modification, the
Project Owners shall, at any Project Owner’s election, execute an instrument in recordable form
confirming such increase, decrease or modification, which any Project Owner may record with
the Recorder as a supplement 10 this Agreement; provided, that no agreement regarding a
decrease in limits of lability, increase in deductible amounts or elimination of any types of
coverages shall be effective without the written consent of all of the Project Owners and their

51
CHGO2M0126644.12




0634644078 Page: 59 of 203

UNOFFICIAL COPY

respective Mortgagees. With the consent of all Project Owners, the Project Owners may employ
an insurance consultant or the Adjuster (as defined below) to perform such review on their behalf
or to administer insurance-related matters, and the cost of employing any such consultant (or the
Adjuster) shall be shared by the Project Owners in the ratio their annual insurance premiums for
joint policies of insurance required hereunder bear to each other.

10.5 Renewal Policies. Copies of all renewal insurance policies or binders with
summaries of coverages afforded and evidencing renewal shall be delivered by Hotel Owner to
the other Project Owners and to the Mortgagees at least ten (10) days prior to the expiration date
of any such expiring insurance policy. Binders shail be replaced with certified full copies of the
actual renewal policies as soon as reasonably possible. Should Hotel Owner fail to provide and
maintain any paiicy of insurance required under this ARTICLE 10 or should any Project Owner
fail to pay its skar: of the premiums or other costs for any joint policies, then the other Project
Owners may purchase-such policy and the costs thereof (or the Defaulting Owner’s share of such
costs) shall be due fron: ibe Defaulting Owner within ten (10) days after the Creditor Owners’
written demand therefor.

10.6 Waiver. Provide that such a waiver does not invalidate the respective policy or
policies or diminish or impair the insured’s ability to collect under such policy or policies or
unreasonably increase the premiums for such policy or policies unless the party to be benefited
by such waiver pays such increase, and without limiting any release or waiver of liability or
recovery contained elsewhere in this Agreement, each Project Owner hereby waives all claims
for recovery from the other Project Owners for any loss or damage to any of its property insured
(or required hereunder to be insured) under valid ‘arJ.collectible insurance policies to the extent
of any recovery collectible (or which would have becp-collectible had such insurance required
hereunder been obtained) under such insurance policies; provided any deductible amounts shall
be borne by the Project Owner whose act or omission caused the event out of which the claim
arose, and if no fault can be attributed, then any deductible sha l be <hared in accordance with the
Approved Division.

10.7 Supplental Insurance Coverage. Notwithstanding «nything to the contrary
contained herein, each Owner shall be permitted to obtain at its scle cost and expense
supplemental or additional insurance coverage above and beyond the limits specified in this
Agreement.

10.8 Monetary Adjustment (Equivalent Dollars). For purposes of this /greement,

“2006 Equivalent Dollars” means the equivalent purchasing power at any time of the value of
the same number of U.S. Dollars in calendar year 2006. The 2006 Equivalent Dollars of any
amount shall be determined by multiplying said amount by one (1) plus a fraction (expressed as a
percentage, but not less than zero), the numerator of which is the difference obtained by
subtracting (i) the Consumer Price Index for January, 2006 from (ii) the monthly Consumer Price
Index (as hereinafter defined) last published prior to the date of such determination, and the
denominator of which is the Consumer Price Index for January, 2006. As used herein, the term
“Consumer Price Index” shall mean the Consumer Price Index for Urban Wage Earners and
Clerical Workers, Chicago, Gary, Lake County, IL-IN-WI All Items (Base Year 1982-4 = 100)
for the applicable month published by the Bureau of Labor Statistics of the United States
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Department of Labor or similar index agreed to by the Owners if such index is no longer
available.

ARTICLE 11

MAINTENANCE AND REPAIR; DAMAGE

11.1 Maintenance of Hotel Parcel Improvements, Office/Annex Parcel
Improvements and Retail Parcel Improvements; Restoration.

f2)  Except as expressly provided in ARTICLE 7 hereof (and related Exhibits)
relating (o Maintenance of certain Facilities and areas of the Hotel Parcel, Retail Parcel
and Officc/Apnex Parcel, or hereinafter in this ARTICLE 11, the Hotel Owner, Retail
Owner and Officc/Annex Owner shall, at their respective sole cost and expense, maintain
and keep their respective Parcels and Improvements, including all Facilities located in
their respective Parce!s and Improvements and all Owned Facilities owned by such
Owners, respectively, in'good order and condition, comparable to other Class A “first
class” mixed-use hotel projects with associated parking in downtown Chicago, and shall
make all repairs or replacements of, in, on, under, within, upon or about such property,
whether said repairs or replacements are to the interior or exterior thereof, or structural or
non-structural components thereof, or-involve ordinary or extraordinary repairs or
replacements, necessary to keep the same in Class A “first class” order and condition,
howsoever the necessity or desirability thereof may arise, and whether or not necessitated
by wear, tear, obsolescence, defects or otherwiss: Each Owner further agrees that it shall
not suffer or commit, and shall use all reasonabie’ precautions to prevent waste to its
respective Parcels or Improvements. In the event-that 2ny Law or any governmental or
quasi-governmental agency requires Fagade or paity wall Maintenance, repair or
replacement, and if any Owner fails to perform any such required Maintenance, repair or
replacement and another Owner exercises its Self-Help rights anrsuant to Section 12.9
below to perform such Fagade or party wall Maintenance, repaicior replacement, the
performing owner shall be entitled to receive from such non-perforuiing Owner a ten
percent (10%) surcharge on the cost incurred by such performing Owner o< the Facade or
party wall Maintenance, repair or replacement work necessary to comply with any such
Law or requirement of any such governmental or quasi-governmenta! sothority.
Notwithstanding anything to the contrary contained herein: (1) the costs allocable to the
Property for Maintenance, repair or replacement of the party wall or any portion thereof
(whether affecting only one Parcel or more than one Parcel) shall be shared between the
Owners bounding any such party wall on a 50%/50% basis; and (2) the Hotel Owner
shall perform, and shall bear one hundred percent (100%) of the costs and expenses
related to, all Maintenance, repair and replacement of the roof of the Building; provided,
however, that if the Retail Owner causes any damage to the roof of the Building in
connection with any exercise of its easement rights under this Agreement, the Retail
Owner shall indemnify, defend and hold harmless the Hotel QOwner for any costs and
expenses in connection with the repair and restoration of the portion of the roof so
damaged; and further provided that if in the performance of any roof Maintenance, repair

53
CHGO240126644.12




0634644078 Page: 61 of 203

UNOFFICIAL COPY

or replacement work the Hotel Owner is required to access roof areas that require the
temporary removal of any antennas, signage, utility Facilities or any other rooftop
Facilities or equipment installed by or through the Retail Owner pursuant to an easement
right granted in this Agreement, the Hotel Owner shall (A) provide ten (10) business days
advance notice to the Retail Owner, (B) provide an alternate location on the roof for the
temporary relocation of such Facilities during such work (unless such work is of the
nature that temporary relocation is not feasible-such as removal of the entire Building
roof-in which case the Hotel Owner shall provide a location for the safe storage of such
antennas, signage, utility Facilities or other rooftop Facilities or equipment), (C) promptly
upon completion of any such Maintenance, repair or replacement work notify the Retail
Owrier such that the Retail Owner may reinstall any such Facilities or equipment in the
same location and to the same standards and specifications to which such Facilities and
equipment were originally installed and (D) if the Hotel Owner causes any damage to
such Faciliiies br equipment in connection with any such work, the Hotel Owner shall
indemnify, defendand hold harmless the Retail Owner for any costs and expenses in
connection with fhe iepair and restoration of the Facilities or equipment so damaged.

(b)  In the event of damage by fire or other casualty in which the Project
Owner or Project Owners, ‘as the case may be, elects or elect to repair and restore the
Project in accordance with the provisions of this ARTICLE 11, such repair and restoration
shall be conducted so as to repair-ap: restore the Project as nearly identical to the Project
as constructed prior to such damage-ac commercially practicable and substantially
according to the Renovation Plans. 'Any- material deviation from the condition and
specifications existing as of the date of this Agreement shall be deemed an “Alteration”
governed by the provisions of ARTICLE 16.

112 Damage Affecting Only One Parcel of the Proje-t.

(2)  If any one Parcel of the Project is damaged hy fire or other casualty and
such damage occurs within the Improvements of such Parcel on’v and does not affect any
other Parcel of the Project or the Improvements thereon (or any Ovaed Facilities located
within the damaged Parcel), then any such damage shall be repaired i restored by the
Project Owner of such damaged Improvements in as timely a manner as ztacticable under
the circumstances, and if such Parcel is then encumbered by a Mortgage; tie insurance
proceeds will be delivered to the Mortgagee (if and to the extent required-in such
Mortgage) to be disbursed in accordance with the Mortgage (and, if not required to be
delivered to Mortgagee pursuant to any such Mortgage, such proceeds will be delivered
to the Depositary, in which event such Project Owner shall, in accordance with and
subject to the provisions of ARTICLE 19 hereof, be entitled to withdraw any insurance
proceeds (including deductible amounts and self-insurance amounts) held by the
Depositary by reason of any such damage, for application to the cost and expense of the
repair and restoration of any such damage).

If any Parcel of the Project is substantially damaged by fire or other casualty, the
Ovwmer of the damaged Parcel shall have the obligation to rebuild its respective Parcel if
the failure to rebuild its respective Parcel would have a material adverse impact on the
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operation and/or value of one or morc of the other Parcels. In addition, the Owner of any
such damaged space shall use commercially reasonable efforts to market and re-let such
space as soon as practicable following the restoration of such space.

(b)  If at any time any Project Owner so obligated to repair and restore such
damage shall not proceed diligently with any repair or restoration obligation hereunder,
and such failure adversely and materially affects an Easement in favor of the other Qwner
or Owners or services to be furnished to the other Owner or Owners under ARTICLE 7
hereof, then (i) the Creditor Owners may give written notice to the Defaulting Owner
specifying the respect or respects in which such repair or restoration is not proceeding
diligen.ly and, if, upon expiration of thirty (30) days after the receipt of such notice, any
such work of repair or restoration is still not proceeding diligently, then the Creditor
Owners 05y, perform such repair and restoration and may take all appropriate steps to
carry out wne same; or (ii) in an Emergency Situation, the Creditor Owners may
immediately perfeim such repair or restoration and may take all appropriate steps to carry
out the same. Thz-Creditor Owners in so performing such repair and restoration shall,
subject to the rights o¢ the Defaulting Owner’s Mortgagee, if any, and in accordance with
ARTICLE 19 hereof, be entitied to withdraw any insurance proceeds and any other monies
held by the Depositary as a.result of any such damage for application to the cost and
expense of any such repair or-rzstoration, and shall also be entitled to reimbursement
upon demand from Defaulting Gwaer for all reasonable costs and expenses incurred by
Creditor Owners in excess of said insurance proceeds.

()  Repair and restoration undes iis Section 11.2 shall constitute Alterations,
except that the Project Owner performing the repair and restoration shall not be required
to obtain the other Owners’ consent if such coasent would not otherwise be required
under ARTICLE 16. Any such repair and restoratior under this Section 11.2 shall be
performed in a manner so that the damaged Improveraents are rebuilt in a manner such
that they are equivalent to the condition of said Improve:nents prior to the casualty,
unless prohibited by law or unless all Owners (and their Mortgsgess, if and to the extent
required by such Mortgagee’s Mortgage) otherwise agree.

11.3  Joint Damage.

(@  If any Parcel of the Project is damaged by fire or other casualty-and such
damage occurs within the Improvements (including without limitation any Structural
Supports) of more than one Parcel of the Project or which affects more than one Parcel of
the Project or the Improvements on more than one Parcel of the Project, then the repair
and restoration of such damage shall be the joint responsibility of the Project Owners in
whose Parcels the damage occurs or whose Improvements or Facilities are damaged (the
“Affected Owners”). Said repair and restoration shall be commenced and pursued to
completion in as timely a manner as practicable and shall be performed on behalf of the
Affected Owners by a contractor or contractors jointly selected by the Affected Owners,
from contractors who are licensed to do business in the State of Illinois and who have
substantial experience in the construction and renovation of properties of similar age and
type of construction; provided, however, if the damage to one Parcel is substantial and
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the damage to and impact upon another Parcel is insubstantial or minor, the Owner of the
Parcel who has suffered substantial damage shall be entitled to select the contractor and
control the restoration. Participation by an Affected Owner in selecting an Architect or
contractor shall be limited to the selection of the Architect preparing plans and
specifications for, and the contractor performing repair or restoration of, its
Improvements or Facilities so damaged. The term “substantial” as used in this Section
11.3(a) shall mean damage costing $200,000 (in 2006 Equivalent Dollars) or more to
repair. If required by any Mortgage, the Mortgagee shall also be required to approve any
Contractor or Architect required to be approved by any Owner whose Parcel is subject to
any such Mortgage.

(n  In the event the Affected Owners (and, if applicable, their respective
Mortgagees;.if and to the extent required under any such Mortgagee’s Mortgage) fail to
agree upor i< selection of a contractor or contractors, the Affected Owners shall request
the advice of the Architect.

(¢)  The plaus and specifications for such repair and restoration shall be
prepared by the Architécet, nnless the Affected Owners otherwise agree upon another
person or entity to prepar: them in accordance with instructions given by all Affected
Owners. Such plans and specif.cations shall provide for the damaged Improvements to
be rebuilt as nearly identical ‘25 <Commercially practicable to the Improvements as
constructed prior to the damage, urless-prohibited by law. Notwithstanding anything to
the contrary contained herein, (i) if the:e is damage to more than one Owner’s Property as
a result of fire or other casualty, and if damuge to the Hotel Property is equal to or greater
than Two Million Dollars ($2,000,000) (or o< total damage to the Hotel constitutes at
least fifty percent (50%) of the total damage to tiie' Property) as a result of any such fire
or event of casualty, the Hotel Owner shall have the zight to coordinate the repair and
restoration of the shared portions of the Project anca shali have the right to select the
Architect and contractor for the performance of any such work relating to shared systems
or structural elements serving more than one Parcel; and (11} with respect to any joint
damage, each Owner shall have the right to perform and control a'iwork solely affecting
such Owner’s Parcel (as well as selecting the architect and contractors in connection with
the performance of such work) except for work which affects base buildpig systems. All
such work relating to the shared Building systems shall be performed prorintly and in a
good and workmanlike fashion to restore the project to as near as possible thecondition
that existed immediately prior to such fire or other event of casualty. In theevent that
the Hotel Owner fails to promptly perform such work, each of the other Owners shall
have the self-help rights set forth in Section 12.9 below in connection with the
performance of any such work.

(d) The Architect {or other architect or engineer preparing the plans and
specifications) shall furnish to each of the Affected Owners a set of the plans and
specifications which it has prepared or caused to be prepared. Unless the Affected
Owners otherwise agree, any contractor or contractors shall work under the supervision
of the Architect (or other architect or engineer preparing the plans and specifications),
and the Architect (or other architect or engineer preparing the plans and specifications) is
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hereby authorized and directed to instruct the Depositary, from time to time, but only
with the prior approval of the Affected Owners, as such repair and restoration progresses,
to disburse in accordance with ARTICLE 19 hereof, the insurance proceeds (including
deductible and self-insured amounts) held by the Depositary and any other monies
deposited with the Depositary, pursuant to Section 11.5 hereof for application against the
cost and expense of any such repair and restoration.

{e)  Notwithstanding anything to the contrary contained in this Agreement, in
the event that the Depositary receives proceeds of insurance or any condemnation Award,
the Depositary shall cause to be made a determination of the portion of such proceeds
attritiable to each Parcel, and upon such determination Depositary shall pay to the
Owner of each such Parcel its allocable share (the “Applicable Project Owner’s
Share”) e such proceeds. The Depositary shall be entitled to rely exclusively on the
determinaticr-of an insurance adjuster (the “Adjuster”) in making any determinations
under this Agrecnient regarding the Applicable Project Owner’s Share of such proceeds.
The Adjuster shall'bc selected by the Owners, subject to the approval of their respective
Mortgagees. The detemrination as to the allocation of insurance proceeds as between the
affected Parcels shall be'made by the Adjuster in its sole but reasonable discretion, and
shall be based on the exten’ of the damage suffered by each affected Parcel in proportion
to the total damage suffered b7 tie Property.

11.4  Cost of Repairs. If the cost and expense of performing any repair and restoration
provided for in Section 11.3 hereof shall excecd the amount of available insurance proceeds paid
by reason of the damage, including deductible, then such excess cost and expense (or the entire
amount of such cost and expense, if there be no insurande proceeds) shall be borne by the Project
Owners:

(a)  Inproportion to the Approved Division.

(b)  Notwithstanding the foregoing, if a Project Swiier (not entitled to self-
insure) has not carried the insurance required under ARTICLE 10 and, therefore, is a
Defaulting Owner, then such Defaulting Owner shall pay the custs. and expenses not
covered by insurance which another Project Owner is obligated to pay v/hich would not
have been payable by such Project Owner if proper insurance had been cairied by the
Defaulting Owner to the extent of the amount which would have been available as
insurance proceeds had such Defaulting Owner carried the required insurance.

11.5 Deposit of Costs.

(a) In any instance of repair or restoration pursuant to Section 11.3 hereof,
any Project Owner may require that an estimate of the cost or expense of performing such
repair or restoration be made by a reputable independent professional construction cost-
estimating firm, unless a construction contract providing for the performance of such
repair and restoration at a stipulated sum or a guaranteed maximum price has theretofore
been execuied. If said estimate, stipulated sum guaranteed maximum price or actual
amount incurred in performing repair or restoration exceeds the amount of insurance
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proceeds, if any, paid or payable by reason of the damage, then any Project Owner may at
any time give notice to the other Project Owners demanding that each Project Owner
deposit with the Depositary the amount of such excess cost and expense attributable to
each Project Owner pursuant to Section 11.4. Any Project Owner maintaining deductible
amounts shall deposit the deductible amounts.

(b)  Inlieu of depositing its share of such excess amount or such self-insured
or deductible amount based upon said estimate or stipulated sum, or actual cost and
expense of performing such repair or restoration, a Project Owner may deliver to the
Depositary security for payment of its share reasonably acceptable to the other Project
Owzer:, the Depositary and any Mortgagees of the Project Owners. Such security may
be in tlie form of, but shall not be limited to, an irrevocable and unconditional letter of
credit in firor of the Depositary in the face amount of the share owed, or an irrevocable,
unconditiora' loan commitment, satisfactory to the other Project Owners and their
respective Mortgagees, issued by a responsible lending institution, to disburse an amount
equal to such Projuet Owner’s share of such excess, self-insured or deductible amount to
the Depositary to pay i cost and expense of any such repair or restoration as the work
progresses, in proportici to_such Project Owner’s share of the cost and expense of any
such repair or restoration. 'If tne amount of the security required is based on an estimate
of the cost and expense of repai: and restoration, then the amount of security required to
be deposited or available shall be resdjusted upward or downward as the work progresses
based on actual cost and expenses o_ the-work.

(c)  If a Project Owner shall fuilio pay, or, as the case may be, deposit, such
Project Owner’s share of the cost and experice (or estimated cost and expense) of
performing any repair or restoration in accorceiuce with this Seetion 11.5, or fails to
deliver the security provided for above within thiiiy (30) days after receipt of the other
Project Owners’ written demand therefor, then th: Crzditor Owners may pay the
Defaulting Owner’s share and the Defaulting Owner ttall, upon written demand,
reimburse the Creditor Owners for such payment and the Creditor Owners’ reasonable
costs and expenses incurred in connection with such payment.

11.6 Excess Insurance Proceeds. Upon completion of the repa.r aud restoration of
any damage to the Project any remaining insurance proceeds paid by reason i such damage
shall, subject to the provisions of Section 22.12, be refunded to each Project Ownerin nroportion
to the ratio that the insurance proceeds contributed by such Project Owner or by suach Project
Owner’s insurance company bears to the total insurance proceeds made available by the insurer
for the repair and restoration. For purposes of this Section 11.6, insurance proceeds include
deductible amounts, amounts contributed by a self-insured Project Owner, and other amounts
contributed by a Project Owner pursuant to Section 11.5.

11.7 Agreement Not to Repair. If the Improvements on each Parcel of the Project are
destroyed or substantially damaged, and all of the Project Owners (in compliance with the
requirements of the Act, if all of the Hotel Parcel, the Retail Parcel or the Office/Annex Parcel,
as the case may be, has been submitted to the Act) agree in writing not to rebuild, repair or
restore the Project, subject to the written approval of the Mortgagees, it 1s the intent of the
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Project Owners that the insurance proceeds shall be shared (but only to the extent specified
herein below in this Section 11.7). Upon agreement not to rebuild, the Project shall be
demolished. In such event, the available insurance proceeds, other than insurance proceeds used
to cause said demolition to be performed, shall be refunded to each Project Owner in the same
ratio of insurance proceeds contributed by such Project Owner or by such Project Owner’s
insurance company to the total insurance proceeds paid by reason of such damage. If the Project
Owners agree not to rebuild, repair or restore the Project, subject to the written approval of the
Mortgagees, the rights of each of the Project Owners to receive its Applicable Project Owner’s
Share of available insurance proceeds, if any, shall be subject to the rights of its respective
Mortgagee. Such demolition shall be deemed to be a “repair or restoration” to which the
provisions-of Section 11.3, Section 11.4, Section 11.5 and Section 11.8 are applicable except
that demolition -and not construction, shall be performed. Any proceeds due to the Project
Owner of any Parcsl of the Project or portion thereof submitted to the Act shall be divided
among all Unit Ovimers based on their Unit Ownership or as otherwise provided in any
Condominium Declarziici or in the Act. For purposes of this Section 11.7, insurance proceeds
include amounts contributzd by a self-insured Project Owner.

11.8 Cost Defined. Tor murposes of this ARTICLE 11, architects’ and engineers’ fees,
attorneys’ fee, consultants’ fees, {itle insurance premiums and other similar costs and expenses
relating to repair or restoration shall oe included in the costs and expenses of any such repair or
restoration.

11.9 Restoration of Improvement: on a Parcel Submitted to the Act. If and to the
extent any of the Parcels is subject to the Act:

(a)  To the fullest extent permitted v 1aw, the provisions of ARTICLE 11 of
this Agreement shall be controlling over the provisions of the Act or Condominium
Declaration insofar as the provisions of the Act or Coiidotpinium Declaration limit (i) the
obligation of the Unit Qwners to repair or restore a Farcel or any portion thereof
submitted to the Act (as to Unit Owners thereof) or (i1) the xuse of insurance proceeds for
repair and restoration of such Parcel.

(b)  In the event of fire or other “disaster” (such term beng used in the Act)
causing damage to a Parcel or any portion thereof which would entitle tie ondominium
Owner of such Parcel or portion thereof under the Act or Condominium Declaration, not
to repair and restore such Parcel as required by this Agreement or not to use insurance
proceeds for repair and restore of such Parcel, then, subject to Subsection (c) below, prior
to disbursement of any insurance or other proceeds to such Unit Owners and no later than
ninety (90) days after occurrence of the fire or other disaster in any event, if affirmative
action and provision has not otherwise been taken by such date by such Condominium
Owner, the Condominium Owner shall pay to any other Project Owner hereunder
adversely affected by such Condominium Owner’s decision not to repair and restore an
amount necessary (but such amount shall be limited to a maximum amount equal to the
amount of insurance proceeds applicable to such casualty or, if no insurance was
maintained, the amount of self insurance equal to the amount of proceeds that would have
been available is such insurance had been maintained), so that such adversely affected
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Project Owner shall have sufficient proceeds to repair and restore its Parcel to a condition
so as adequately to assure:

® the structural integrity and safety, and weathertight enclosure of
the Parcel;

(i)  the continuous and efficient operation of the Facilities affecting the
Parcel and all electrical, utility, mechanical, plumbing and other systems and
Facilities serving the Parcel,

(iif)  compliance with all zoning, building and other laws, rules, orders,
ordinances, regulations and requirements of any govemmental body or
mvpicipality or agency thereof having jurisdiction of the Property; and

J7)  the architectural unity and aesthetic appearance of the restored
Parcel asc1irst-class property, to be as identical as commercially practicable to the
Improvenients 2s constructed prior to such damage.

(¢)  If the Retai' Property is submitted to the Act, and the Retail Owner (or
Condominium Owner) elects 1ot to repair or restore the Retail Parcel Improvements
pursuant to Subsection (b) avove) the Retail Owner (or Condominium Owner) shall
undertake such minimal exterior <icanup as shall be required in order to prevent the
condition of the Retail Property from maierially adversely affecting the Hotel Property.
Notwithstanding anything to the contrary set forth in this Agreement, the foregoing
provision of this Subsection (c) shall not b dzemed to obligate the Retail Owner in any
respect to make Alterations or to re-tenant or re-ozcupy the Retail Parcel, in whole or in
part.

(d)  If the Hotel Property is submitted to tic-Act, and the Hotel Owner (or
Condominium Owner) elects not to repair or restore the *iotel Parcel Improvements
pursuant to Subsection (b) above, the Hotel Owner (or Coidominium Owner) shall
promptly provide written notice to the other Project Owners of its intention not to repair
or restore (the “Non-Restoration Notice™). If (1) the Hotel Owner or the Condominium
Owner delivers the Non-Restoration Notice, (2) within nine (9) mowihs after the
occurrence of the damage requiring repair or restoration as contemplatec-herein such
repair or restoration work has not been commenced or (3) the Hotei ihvner (or
Condominium Owner) offers for sale, solicits offers for sale or enters into any agreement
to sell, ground lease, transfer or otherwise convey title to or possessory interests in the
Hotel Parcel or any beneficial interest therein to a purchaser other than the Retail Owner,
the Retail Owner shall have the right and option to purchase (the “Purchase Option”) the
Hotel Parcel and Hotel Parcel Improvements, together with all other rights and benefits
appertaining thereto (collectively, the “Hotel Property™), upon written notice from the
Retail Owner to the Hotel Owner (the “Purchase Notice”) for a purchase price (the
“Purchase Price™) to be mutually agreed upon between the Retail Owner and the Hotel
Owner pursuant to good faith negotiations during the thirty (30) day period following the
Hotel Owner’s receipt of the Purchase Notice (the “Purchase Price Negotiation Period”)
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based on the fair market value of the Hotel Property at the time of the exercise of such
Purchase Option; provided, however, that if the Hotel Owner has received an offer, has
solicited offers or has entered into an agreement as contemplated in subparagraph (3)
above, the Purchase Price shall be based on the lesser of (A) the fair market value of the
Hotel Property at the time of the exercise of such Purchase Option and (B) the price being
offered or agreed upon pursuant to any such offer or agreement. If the Retail Owner and
the Hotel Owner are unable to agree on the Purchase Price during the Purchase Price
Negotiation Period, then each of the Retail Owner and the Hotel Owner shall designate
by written notice to the other within fourteen (14) days after the expiration of the
Purchase Price Negotiation Period a real estate appraiser to represent each of the Retail
Owier and the Hotel Owner, respectively, in connection with the negotiation of the
Purchzse Price. Each of the appraiser selected by the Hotel Owner (“Hotel Owner’s
Appraiscc’™}, and the appraiser selected by the Retail Owner (“Retail Owner’s
Appraiser”) spall within fourteen (14) days after having been designated by the Hotel
Owner and the Tetail Owner, respectively, mutually appoint a third, independent
appraiser (the “Puenel Appraiser”; the Hotel Owner’s Appraiser, the Retail Owner’s
Appraiser and the Farel. Appraiser shall collectively comprise the “Panel”). All
appraisers on the Panel‘shall-he licensed in the jurisdiction where the Property is located
and shall have at least fiteen (15) years of experience as licensed appraisers in the
jurisdiction where the Properivis-located. The fees and other costs of each of the Hotel
Owner’s Appraiser and the Retail Cwmer’s Appraiser shall be borne by the Hotel Owner
and the Retail Owner, respectively, and ize fees and costs of the Panel Appraiser shall be
divided equally between the Hotel Owier.and the Retail Owner. Within thirty (30) days
after the appointment of the Panel Appraiscr; the Panel shall render its decision and shall
determine the Purchase Price. If the Panei is upable to agree unanimously as to the
Purchase Price, then the majority decision of the Punel shall determine the amount of the
Purchase Price. In the event of a deadlock, then the Panel Attormey shall determine the
amount of the Purchase Price. The decision of the Pane! shall be final, binding upon both
the Hotel Owner and the Retail Owner and unappealabls. Fajlure to comply with the
decision of the Panel shall be deemed a default under this-Agreement. If the Retail
Owner exercises any right under this Agreement to purchase the Property, then real estate
taxes and assessments on the Property shall be prorated as of the daie that the Hotel
Owner conveys the Property to the Retail Owner and, upon receipt o i Purchase Price
from the Retail Owner, the Hotel Owner shall convey to the Retail Owner, by special
warranty deed, good and marketable title to the Hotel Property, free and clear o any liens
or encumbrances which did not exist as of the date of this Agreement. The Hotel Owner
shall be responsible for paying the costs of all State of Illinois and Cook County transfer
taxes associated with the conveyance of the Hotel Property to the Retail Owner pursuant
to the Purchase Option granted hereunder. The Retail Owner shall be responsible for
paying the costs of all City of Chicago transfer taxes and recording fees associated with
the conveyance of the Hotel Property to the Retail Owner pursuant to the Purchase
Option granted hercunder. The purchase rights granted to the Retail Owner under this
Agreement shall be specifically enforceable against the Hotel Owner and shall be in
addition to, and not in lieu of, any other rights and remedies that are available to the
Retail Owner, at law or in equity, by virtue of the occurrence of any of the actions or
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omissions set forth herein. The purchase option rights set forth in this Section 11.9(d)
shall be subordinate to any Mortgage encumbering the Hotel Parcel.

(¢)  If any Parcel is encumbered by a Mortgage, the Owner of such Parcel shall
not submit its Parcel to the Act without the prior written consent of the Mortgagee under
such Mortgage.

11.10 Easements for Repair and Reconstruction. The Owners hereby agree to grant
to each other any necessary temporary easements for the repair and reconstruction of the
Building following any damage or casualty contemplated in this ARTICLE 11, including, without
limitation, <asements for ingress and egress for purposes of performing necessary repairs and
reconstructior, casements for installation and maintenance of scaffolding, cranes and any other
construction emwrment or facilities necessary for the performance of any such repair or
reconstruction work casements for staging of construction equipment and materials, easements
for crane arm swings, <ic: The easement rights granted pursuant to this Section 11.10 shall be
construed in accordance with Section 2.1 (as it relates to easement rights burdening the Retail
Parcel), Section 3.1 (as it relates to easement rights burdening the Hotel Parcel) and Section 5.1
(as it relates to easement rights burdening the Office/Annex Parcel). In granting and exercising
any such easement rights, the grzutec of any such easement rights shall (A) use best efforts to
minimize the disturbance to the Improv:ments and personalty located on, and the operations and
use of, the Parcel burdened by any such easement rights, (B) use best efforts to minimize the
duration of the exercise of any such cacement rights and (C) if and to the extent that the
Improvements or personalty of the Owner whose Parcel is burdened by such easement rights are
damaged, the Owner who caused any damage (or *orough which such damage was caused) shall
promptly repair any such damage and shall indenwiily, defend and hold harmless the Owner
whose Improvements or personalty were damaged for ary costs and expenses in connection with
the repair and restoration of such Improvements or personalty s damaged.

11.11 Mortgagee Rights to Proceeds. Notwithstandiug anything in this Agreement to
the contrary, if the total loss arising from damage to the Hotel Propzrty is greater than fifteen
percent (15%) of the unpaid principal under the Mortgage, if any, then encumbering the Hotel
Property, then the disbursement of the Hotel Owner’s share of any such zvailable insurance
proceeds shall be paid to the Mortgagee of the Hotel Property at such Mortguges’s request.

ARTICLE 12

LIENS, DEBTS, INTEREST AND REMEDIES

12.1 Failure to Perform.

(@  If, at any time, any Owner fails within ten (10) business days after notice
or demand to pay any sum of money due to a Creditor Owner under or pursuant to the
provisions of this Agreement or any other time period expressly provided for such
payment to be made (thereby becoming a Defaulting Owner) then, in addition to any
other rights or remedies the Creditor Owner may have, the Creditor Owner shall have
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@) a lien against the Parcel owned by the Defaulting Owner; and,

(ii)  for a default under ARTICLE 11, a lien also against any insurance
proceeds payable to the Defaulting Owner for loss or damage to such Parcel or
otherwise under insurance policies carried pursuant to ARTICLE 10 hereof to
secure the repayment of such sum of money, all interest on such sum accruing
pursuant to the provisions of this ARTICLE 12 and attorneys fees incurred in
connection with such failure to pay and efforts by the Creditor Owner to collect.

(b)  Such liens shall arise immediately upon the recording of a notice by the
Credator Owner with the Recorder and may be enforced by a proceeding in equity to
foreclose such lien through a judicial foreclosure in like manner as a mortgage of real
propert 7 in-the State of Illinois. Such liens shall continue in full force and effect until
such suni of raoney and any accrued interest thereon (“Default Amount”) shall have been
paid in full.

(©0 A Creditor Owner shall release its lien upon payment in full.
Notwithstanding the iforegoing, a Creditor Owner’s lien shall be subordinate to any
Mortgage, trust deed or ofner'encumbrance constituting a lien on such Parcel owned by
the Defaulting Owner, whick Mortgage lien shall be superior to any Creditor Owner’s
lien.

12.2  No Diminution of Lien.

(@)  No conveyance or other divestiture of title (except foreclosure of a Prior
Lien which is superior to a lien arising under AXTICLE 12) shall in any way affect or
diminish any lien perfected pursuant to this ARTiCLE 12. A “Prior Lien” means a
Mortgage which has been recorded against the Building 'or Property prior to the time of
recording of the Creditor Owner’s notice of lien, inchuding a mortgage or trust deed
against a Unit.

(b)  If at any time any Owner as a Creditor Owner has racorded a notice of lien
under Section 12.1 of this Agreement against any other Parcel, which ‘ien has not been
foreclosed, released, or satisfied in full, and if such Parcel or any part or in*srest therein is
thereafter sold, the Creditor Owner shall be entitled to receive from the picceeds of sale
of such portion of the Property or part or interest the lesser of:

(1) an amount sufficient to satisfy the unpaid Default Amount, and

(ii)  the entire proceeds from the sale, minus any amount paid to satisfy
all Prior Liens.

(c)  If any portion of the Default Amount remains unpaid following any such
sale, the Creditor Owner shall continue to have: (i) a lien on such Parcel, and (ii) the
rights with respect to the proceeds of any subsequent sales of such Parcel to secure
repayment of any remaining portion of the Default Amount secured by the lien that
applies to such Parcel. If the amount secured by such lien is being contested in a judicial
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action, then the proceeds which a Creditor Owner could apply to satisfy its lien shall be
deposited by the Defaulting Owner with the Depositary or other escrowee acceptable to
both the Defaulting Owner and the Creditor Owner and held for disbursement at the joint
order of the applicable Owners or as directed by court order, and the Creditor Owner
shall release its lien of record.

12.3 Mortgagee’s Subrogation. The holder of a mortgage or trust deed on all or any
portion of a Parcel shall have the right to be subrogated to the position of the holder of any lien
arising pursuant to this ARTICLE 12 affecting the property secured by its mortgage upon
payment of the amount secured by such lien.

12.4 _‘interest Rate. Interest shall accrue on sums owed by a Defaulting Owner to a
Creditor Owne:_ond shall be payable from the date any such sum first became due hereunder
until paid in full; at>xate of interest equal to the floating rate which is equal to five percent (5%)
per annum in excess of the annual rate of interest from time to time announced by Bank One at
Chicago, Illinois or any sucsessor thereto, as its base or prime or reference rate of interest, or if a
base or reference rate is not snnounced or available, then interest shall accrue at the annual rate
of eighteen percent {18%).

12.5 Cumnulative Remedies. The rights and remedies of an Owner provided for in this
ARTICLE 12 or elsewhere in this Agreemsnt are cumulative and not intended to be exclusive of
any other remedies to which such Owner 'nay be entitled at law or in equity or by statute. An
Owner may enforce, by a proceeding in equity for mandatory injunction, another Owner’s
obligation to execute or record any document which such other Owner is required to execute
under or pursuant to this Agreement. The exercise. 0y such Owner of any right or remedy to
which it is entitled hereunder shall not preclude or resirict the exercise of any other right or
remedy provided hereunder or at law and equity.

12.6 No Set-Off. Each claim of any Owner arising nader this Agreement shall be
separate and distinct, and no defense, set-off, offset or countcrelaim arising against the
enforcement of any lien or other claim of any Owner shall thereby be or hecome a defense, set-
off, offset or counterclaim against the enforcement of any other lien or cla:m.

12.7 Period of Limitation. Actions to enforce any right, claim ci !ien under this
Agreement shall be commenced within three (3) years immediately following the daie the cause
of action accrued, or such other shorter period as may be provided by law or statute.

128  Attorneys’ Fees. The non prevailing party in any action brought by a Creditor
Owner shall pay the reasonable attorneys’ fees and court costs (including appeals of any
judgment or order) paid or incurred. In the case of an appeal, attoreys’ fees shall be payable
after the decision in such appeal.

12.0  Self-Help. Without limiting any other rights or remedies of an Owner, including
any other self-help provision of this Agreement which grants an Owner the right to perform an
obligation which the other Owner has failed to perform, a Creditor Owner shall have the right, in
an Emergency Situation, upon reasonable advance notice, if possible under the circumstances
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and which may be oral, to perform the obligation which the Defaulting Owner has failed to
perform until the Defaulting Owner cures such default. The Creditor Owner shall be entitled to
payment from the Defaulting Owner for all costs and expenses (including reasonable attorneys’
fees, including appeals from judgments or orders) paid or incurred by the Owner in performing
such obligation which the Defaulting Owner has failed to perform. Where a specific self-help
right is granted elsewhere under this Agreement for non-performance of an obligation, such
provision shall control the provisions of this Section 12.9.

12.10 Subordination. Notwithstanding anything to the contrary contained in this
Agreement, any lien arising pursuant to this Article 12 is and shall be subordinate in all respects
to the lienf any Mortgage encumbering the Property to the full extent of any and all amounts
secured by sich Mortgage. The rights of the holder of any lien arising pursuant to this Article
12 to foreclose-upen or otherwise exercise any remedies with respect to any such lien shall be
subject to the firstviostgage lien of any such Mortgagee.

ARTICLE 13

[INTENTIONALLY OMITTED]

ARTICLE 14

CONSTRUCTION OBLIGATIONS; INOEMNITY: UNAVOIDABLE DELAYS

14.1 Construction Obligations. Hotel Owasi and Retail Owner shall perform all
Renovations in accordance with the Renovation Plans‘and pursuant to the easement rights
granted in Articles 2 and 3.

14.2 Indemnity. Hotel Owner shall indemnify, defend 24d-hold harmless the Retail
Owner from and against any and all loss, liability, claims, judgnieris, costs and expenses
(including reasonable attorney’s fees, including appeals of any judgmert or order) arising out of
the Hotel Owner’s performance of any such construction work as contelapleted in the Hotel
Renovation Plans. Retail Owner shall indemnify, defend and hold harmless.«b. Hotel Owner
from and against any and all loss, liability, claims, judgments, costs and expense (including
reasonable attorney’s fees, including appeals of any judgment or order) arising out i the Retail
Owner’s performance of any such construction work as contemplated in the Retail Renovation
Plans.

143 Cooperation. If after the completion of the construction activities contemplated
in the Renovation Plans it becomes necessary to amend this Agreement to modify easement or
other rights, obligations of any party hereto, factual matters or to make any other change to this
Agreement that becomes necessary following the completion of such construction activities, the
Owners shall reasonably cooperate with each other to in good faith enter into any necessary
amendments to this Agreement to reflect any such modifications or any modifications; provided,
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however, that in no event shall any Owner be obligated to modify the Approved Division or any
other revenue or cost sharing percentage or allocation provided for in this Agreement.

144 Unavoidable Delay. No Owner shall be deemed to be in default in the
performance of any obligation created under or pursuant to this Agreement, other than an
obligation requiring the payment of a sum of money, if and so long as non-performance of such
obligation shall be directly caused by fire or other casualty, national emergency, enemy action,
flood, severe weather conditions, civil unrest, strikes, lockouts, unavailability of labor or
materials to projects generally in the Chicago metropolitan area, war or national defense
preemptions, acts of God, energy shortages or similar causes beyond the reasonable control of
such Ownzr applicable to projects generally in the Chicago metropolitan area (other than
inability to make payment of money) (an “Unavoidable Delay”) and the time limit for such
performance shali ke extended for a period equal to the period of any such Unavoidable Delay.

14.5 Notiticziion. The Owner unable to perform (the “Non-Performing Owner”)
shall notify the other Gwaer in writing of the existence and nature of any Unavoidable Delay
within a reasonable time aftzr the onset of any such Unavoidable Delay. The Non-Performing
Owner shall, from time to timie-apon written request of the other Owner, keep such other Owner
fully informed, in writing, of all further developments concerning any such Unavoidable Delay.
If non-performance is due to an Unavo'dable Delay affecting the Non-Performing Owner which
does not affect the other Owner’s self-h=lz remedy provided for elsewhere in this Agreement and
which is otherwise exercisable for such non-performance, then notwithstanding such
Unavoidable Delay, the other Owner shall siill be entitled to the self-help remedy exercisable
only under reasonable circumstances with respec: t4 those obligations to have been performed by
the Non-Performing Owner which are the subject of Uriavoidable Delay.

ARTICLE 15

CONDEMNATION

15.1 In General. In the event of a taking by the exercise o1 the power of eminent
domain or deed in lieu of condemnation of all or any part of the Project by any competent
authority for any public or quasi-public use, the award, damages or jus: compensation (the
“Award”) resulting from any such taking shall be allocated and disbursed, and any repair and
restoration of the Project shall be performed, in accordance with the requireinents of this
ARTICLE 15. The Project Owners shall cooperate with one another to maximize th¢ amount of
the Award.

152 Payment of Award to Depositary; Temporarv Taking Awards. All Awards
resulting from the taking of all or any part of a Parcel of the Project, other than damages
resulting from a taking for the temporary use of space as hereinafter described, shall be paid to
the Depositary by the Project Owners, regardless of the Project Owner who received the Award,
except as otherwise provided in Section 15.3, and the Depositary shall disburse the Award as
hereinafter provided. In the event of a taking of temporary use of any space, each Project Owner
shall be entitled to receive directly from the taking authority any Award resulting from such
temporary taking within its respective Parcel.
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15.3 Taking of Only One Parcel of the Project.

(a) In the event of a taking (other than a temporary taking) of all or any
portion of a Parcel of the Project which taking does not affect any other Parcel (or Owned
Facilities of another Owner) of the Project, then, subject to the provisions of Section 15.6
hereof, the Project Owner of the Parcel, Improvements or Facilities affected by such
taking shall repair and restore the remainder of Improvements or Facilities to form an
architectural and functional whole, if the failure to do so would adversely and materially
affect an Easement in favor of another Owner reasonably necessary to such other
Owner’s operations or the services to be furnished to such other Owner under
ARVICLE 7.

(b} - Such repair and restoration shall be commenced and pursued to
completion-ivas timely a manner as practicable under the circumstances and shall be at
the sole cost and sxpense of the Project Owner of the Parcel of the Project in which the
taking occurred,” Srsh Project Owner shall be entitled to withdraw any Award paid to the
Depositary by reasou of such taking for application to the cost of said repair and
restoration in accordancé with and subject to the provisions of ARTICLE 19 hereof and to
retain any excess not required for such repair and restoration. If the cost of repair or
restoration is estimated to beless than $100,000, then the Award need not be paid to the

Depositary.

(c)  If at any time any Project Owner so obligated to repair and restore such
damage shall not proceed diligently with zny repair or restoration which adversely and
materially affects an Easement reasonably rezessary to another Owner’s operations in
favor of another Owner or the services to ke furnished the other Owmers under
ARTICLE 7 hereof, then:

(1) a Creditor Owner may give writtei uotice to the Defaulting Owner
specifying the respect or respects in which such. repair or restoration is not
proceeding diligently and, if, upon expiration of thirty (30} business days after the
receipt of such notice, any such work of repair or .estoration is still not
proceeding diligently, then a Creditor Owner may perform such repair and
restoration and may take all appropriate steps to carry out the saze, or

(i) in an Emergency Situation (other than an Emergency. Situation
involving solely an economic loss) a Creditor Owner may immediately perform
such repair or restoration and may take all appropriate steps to carry out the same.
The Creditor Owner in so performing such repair and restoration shall, in
accordance with ARTICLE 19 hereof, be entitled to withdraw any Award and any
other monies held by the Depositary as a result of any such taking, for application
to the cost and expense of any such repair or restoration and shall also be entitled
to reimbursement upon demand from Defaulting Owner for all costs and expenses
incurred by Creditor Owner in excess of the Award and other monies. Repair and
restoration under this Section 15.3 constitute Alterations, except that the Owner
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performing repair and restoration shall not be required to obtain the other Owner’s
consent if it would not otherwise be required under ARTICLE 16.

15.4 Repair and Restoration by All Project Owners.

(a) In the event of a taking (other than a temporary taking) affecting more
than one Parcel of the Project (or affecting more than one Owner’s Improvements or
Facilities), then, subject to the provisions of Section 15.6 hereof, the Project Owners
shall cooperate to repair and restore the remainder of the Improvements and Facilities of
the Project in accordance with plans and specifications (hereinafter described) approved
by, «ll)Project Owners and all Mortgagees (if and to the extent required by any such
Mortgagee’s Mortgage). Such repair and restoration shall be commenced and pursued to
completion. in as timely a manner as practicable under the circumstances and shall be
performéd-or-behalf of the Project Owners by a contractor or contractors jointly selected
by the Projeci wners. In the event the Project Owners fail to agree upon the selection of
a contractor or ¢ontractors, the Project Owners shall request the advice of the Architect.

(b)  The pians and specifications for such repair and restoration shall be
prepared by the Architect, unless the Project Owners shall otherwise agree. Such plans
and specification shall provide for repair and restoration of the remainder of the
Improvements of the Project, as applicable, to form an architectural and functional whole,
with such changes as shall be required by reason of such taking, If, as a result of such
taking, any Easements or covenants vnder this Agreement are extinguished or materially
impaired, then changes shall be made (o provide for Easements and for furnishing of
services comparable, to the extent commercially practicable, to Easements created under
this Agreement and for the furnishing of serviccs under ARTICLE 7 hereof. The Architect
will furnish to each of the Project Owners (but‘only if and to the extent such Project
Owner’s approval is required) a set of such plans ahd specifications for their approval.
Unless the Project Owners otherwise agree (subject to tiic approval of their Mortgagees),
the contractor or contractors shall work under the supervisior of the Architect, and the
Architect is hereby authorized and directed to instruct the Depositary, from time to time,
but only with the prior approval of the Project Owner or Project Cwners in whose portion
of the Parcel such repair and restoration is being performed, as such repuir.and restoration
processes, to disburse, in accordance with ARTICLE 19 hereof, any Award paid to the
Depositary for application to the cost and expense of such repair and restoration.

155 Excess Award. The Award for any taking described in Section 15.4 shail first be
used to pay for the repair and restoration (including any demolition, repair or restoration under
Section 15.6 hereof). Any excess of the Award over the cost of repair and restoration shall then
be allocated to a Project Owner in the same ratio that the apportionment of the Award to such
Project Owner (including other parties with an interest in such Project Owner’s portion of the
Project) bears to the apportionment of the Award to the other Project Owner (including parties
with an interest in the other Project Owners’ portion of the Project); provided, however, that the
right of a Project Owner to receive its share of any such excess shall be subject to the provisions
of Section 22.12. If there is no apportionment in any judicial or administrative proceeding, the
Project Owners shall petition for such apportionment, if possible. Otherwise, the Project Owners
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shall negotiate with one another in good faith to arrive at an allocation to each of such excess
based upon the same general criteria that would have been used in such proceedings to apportion
the Award.

15.6 Demolition. If, as a result of a taking (other than a temporary taking), any Project
Owner reasonably determines that its Improvements on the Project can no longer can be repaired
or restored or operated on an economically feasible basis, then such Project Owner shall notify
the other Project Owners of its determination within sixty (60) days after such taking and shall
not be obligated to repair or restore its Improvements on the Project as may be required by
Section 15.3 and Section 15.4 hereof. However, such Project Owner not repairing or restoring
shall deme?sh, repair or restore its Improvements on the Project, to the extent, if any, as may be
necessary, to-provide essential services set forth in this Agreement or Easements reasonably
necessary to the-oparations of the other Project Owners. Such demolition, repair or restoration
shall be deemed to %€ a repair or restoration to which the provisions of Section 15.4 hereof are
applicable.

15.7 Allocation of Award. In the event of a taking of all or substantially all of more
than one Parcel of the Project, tiie Award for such taking shall be allocated to the Project Owners
in accordance with the apportionrient made in any final judicial or administrative proceedings in
cornection with the taking and 0a'd to the Project Owners, in accordance with said
apportionment; provided, however, that tlis"right of a Project Owner to receive its share of any
award and payment shall be subject to the provisions of Section 22.12.

158 Condominium. If at any time ¢nv nortion of a Parcel is submitted to the Act,
then to the fullest extent permitted by law, the provisions of this ARTICLE 15 shall be controlling
over the provisions of the Act and Condominium Declatzion insofar as the provisions of the Act
or Condominium Declaration limit (a) the obligation of tt.c"Unit Owners to repair or restore such
portion of the Parcel as has been submitted to the Act in the even: of a taking or (b) the use of the
Award as provided in this ARTICLE 15.

150 Consent of Mortgagee. Whenever in this ARTICLE 15 the consent of an Owner
is required, the consent of such Owner’s Mortgagee shall also be requiied to the extent required
under such Mortgagee’s Mortgage.

ARTICLE 16

ALTERATIONS:; ZONING
16.1 Permitted Alterations.

(a)  An Owner (hereinafter in this ARTICLE 16, “Altering Owner”) may, at
any time, at such Altering Owner’s sole cost and expense, make additions, improvements
or alterations (hereinafter in this ARTICLE 16, “Alterations”) to the Improvements within
such Altering Owner’s Parcel, provided such Alterations comply with all of the
provisions of this ARTICLE 16 applicable to the Parcel owned by such Owner.
Alterations shall also include relocation of Facilities, which shall be permitted, subject to
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compliance with the conditions set forth in this ARTICLE 16. Replacement of Facilities
may be made by an Altering Owner without consent of other affected Project Owners.
The provisions of this ARTICLE 16 governing Alterations do not negate or diminish other
provisions of this Agreement having to do with additions, improvements or alterations
expressly required or permitted in ARTICLE 7 (Services), ARTICLE 8 (Compliance with
Laws), ARTICLE 11 (Maintenance and Repair) and ARTICLE 15 (Condemnation) hereof,
which are governed by such provisions only and not this ARTICLE 16 unless also
designated in such Articles as “Alterations” to be governed by this ARTICLE 16.
Notwithstanding any provision to the contrary, the provisions of this ARTICLE 16 shall
not apply to (A) any Project Owner until its portion of the Project is substantially
contplate and ready for occupancy and (B) any right to exercise self-help remedies as
providerin Section 12.9 or elsewhere in this Agreement.

(6)~Alterations to the Project shall not be made without the prior written
consent of the other Owners affected by such Alterations unless otherwise expressly
permitted by this Agreement if such Alterations will:

®) darine their performance or upon their completion, unreasonably
diminish the benefits afforded to another Owner by an Easement or unreasonably
interrupt such other Cwrer’s use or enjoyment of any Easement;

(i)  during their performance or upon their completion, degrade or
diminish services to another Owner under ARTICLE 7,

(i) materially increase (he costs or expenses for which such other
Owner is or would be responsible pursuznito ARTICLE 7 hereof;

(iv)  with respect to the Project raterially alter the Fagade of the
Improvements;

(v)  consist of drilling, coring, chopping, <uiiiug or otherwise making
any opening or hole into any Structural Supports other ‘tian minor work which
will not affect the structural soundness of the Building or wlich in the opinion of
a structural engineer would not materially affect the structural soundness of the
Building;

(vi)  consist of or results in discharge, release, emission, deposit,
treatment, transport, production, incorporation, disposal, leakage, transfer of
escape of Hazardous Material or odorous gases, in a manner which fails to
comply with any applicable law if the other Owner could be adversely affected by
such Alterations;

(vii) unless required by Law, without the consent of the Retail Owner,
materially and adversely affect the Retail Parcel (including, without limitation,
entrances thereto and exits therefrom, scaffolding in front of or affixed to any
portion of the Retail Parcel, or otherwise affecting pedestrian or vehicular traffic
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for the Retail Parcel or the business operations within the Retail Parcel) or the
loading docks or garbage dumpster area or pathways thereto;

(viii) unless required by Law, without the consent of the Hotel Qwner,
materially and adversely affect the Hotel Parcel (including, without limitation,
entrances thereto and exits therefrom, scaffolding in front of or affixed to any
portion of the Hotel Parcel, or otherwise affecting pedestrian or vehicular traffic
for the Hotel Parcel) or the loading docks or garbage dumpster area or pathways
thereto;

(ix) unless required by Law, without the consent of the Office/Annex
Owner, materially and adversely affect the Office/Annex Parcel (including,
without limitation, entrances thereto and exits therefrom, scaffolding in front of or
aified to any portion of the Office/Annex Parcel, or otherwise affecting
pedesirian traffic for the Office/Annex Parcel or the business operations within
the Office’ Annex Parcel) or the loading docks or garbage dumpster area or
pathways therdio.

Notwithstanding anything, tc the contrary contained in this Agreement, except as
expressly permitted in this Agreement no Owner shall be permitted to perform any
alteration that affects the Fagade or appearance of the Building (beyond the scope of the
Renovation Plans) without first obtaming the consent of the other Owners, which consent
shall not be unreasonably withheld, ccndiioned or delayed.

16.2 Notification.

(a) If, at any time, the Altering Owrier proposes to make any Alterations
which require or could possibly require (in the Altejing Owner’s reasonable opinion or
the reasonable opinion of any other Owner) the consento£ the other Owners, then before
commencing or proceeding with such Alterations, the Alteting Owner, at its own cost,
shall deliver to such other Owners a copy of the plans and specifications showing the
proposed Alterations and a reference to this Section 16.2.

(b)  An Altering Owner may also at any time request contiitration from the
other Owners that its consent is not required with respect to proposed Altérations, if such
Alterations do not require its consent, and such confirmation shall be givewa within ten
(10) business days after the request is made. Failure to respond during such ten (10)
business day period shall be deemed confirmation that no consent is required.

(¢)  The Owners from whom consent is requested will not unreasonably delay
their respective responses, having in mind the scope and complexity, of the proposed
Alterations. If such other Owners consent to such Alterations or, in any case where
consent is required, do not respond (with approval, disapproval, request for additional
information or time or statement of conditions for approval or disapproval) within thirty
(30) days (as hercinafter extended) after receipt of plans and specifications, the Altermg
Owner may proceed to make its Alterations substantially in accordance with said plans
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and specifications. Within the thirty (30) day response period the other Owners may
request:

(1) additional information with respect to the proposed Alterations, in
which case the other Owners will be granted an additional thirty (30) days to
respond from the date the other Owners receive such additional information, or

(i)  an extension of the time to respond, which extension of time shall
not exceed thirty (30) days from the date of the request.

(d) If, in the good faith opinion of any of the other Owners, the Altering
Owner-has violated or will violate the provisions of Section 16.1(a) or Section 16.1(b
then such Owner (the “Objecting Party”) believing a violation exists shall notify the
Altering Owner of its opinion that the Alterations or proposed Alterations violate or will
violate the provisions of Section 16.1(a) or Section 16.1(b) hereof, and shall specify the
respect or respects in which its provisions are or will be violated.

()  If an Cliceting Party in good faith asserts a violation of Section 16.1(a) or
Section 16.1(b), then the Aliering Owner shall not commence with the Alterations or
proceed with the Alterations; if already commenced, until the matter has been resolved
(except in an Emergency Situziicn). In addition to the rights or remedies to which the
Objecting Party may be entitled vy reason of an Altering Owner’s violation or likely
violation of the provisions of Sectior( 16.1, the Objecting Party shall be entitled to seek
and obtain injunctive relief to enjoin any/such violation.

(f)  Each Project Owner making Aiteiz*ions shall:

{)) perform all work in a good and workmanlike manner and in
accordance with good construction practices,

(i)  comply with all Laws, including, witi:cut limitation, the City of
Chicago Building Code,

(i) comply with all of the applicable provisions.of ais Agreement,
and

(iv) carry or cause its contractors to carry “all risk” burider’s risk
insurance (including loss of income and “soft costs”) for not less than the
completed value of the work being performed by such Project Owner for any
Alterations which require another Owner’s consent under Section 16.1. Loss of
rental income or use and “soft costs” occurring during the period covered by
builder’s risk insurance shall be insured in such amounts as may be carried by
prudent owners of first-class mixed use buildings in the City of Chicago.

(g)  Each Owner shall, to the extent reasonably practicable, make Alterations
within its portion of the Improvements in such a manner and at times so as to minimize
any noise, vibrations, particulates and dust infiltration or other disturbance which would
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disturb an occupant or occupants of the other portion of the Improvements, as applicable,
but such Owner shall not be liable in any event for damages as a result of any such
disturbance (as opposed to physical damage to property or harm to persons) normally
incidental to construction. The foregoing restriction on damages shall not restrict an
Owner’s right to seek and obtain injunctive relief from unreasonable disturbances.

()  An Altering Owner may perform work during any hours permitted by
applicable Law. However, if requested by an Owner who would otherwise suffer
unreasonable disturbance, the Altering Owner shall not unreasonably refuse to perform
work outside normal business hours and shall pay all costs associated with work at times
otk¢r than normal business hours, including overtime and delay costs.

16.3 'Rufdding Permits. Applications for building permits to make Alterations shall be
filed and processwi by the Altering Owner without the joinder of any other Owner in such
application, unless the City of Chicago or other government agency having jurisdiction thereof
requires joinder of such/other Owner. An Altering Owner shall send copies of any building
permits to another Owner 2 such other Owner’s request. If joinder by such other Owner not
making Alterations is so required, such other Owner shall cooperate in executing such
application or other instruments ‘as inay be necessary to obtain the building permit; provided,
however, the Altering Owner shall inJemnify, and hold harmless such other Owner from and
against any and all loss, liability, claims. judgments, costs and expenses (including reasonable
attorney’s fees, including appeals of any judgment or order) arising out of such other Owner’s
execution of the application, permit or other instrument. If an Owner fails to execute said
application or instruments when required hereund-<y.to do so, and there is no dispute between the
Owners concerning the affected Alterations, the Altéring Owner is hereby irrevocably appointed
attorney-in-fact of the other Owner (such power of altamey being coupled with an interest and
hence, irrevocable) to execute said application or instruments on behalf of such other Owner;
provided, however, the Altering Owner shall indemmify, and held harmless such other Owner
from and against any and all loss, liability, claims, judgmenis, ¢osts and expenses (including
reasonable attorney’s fees, including appeals of any judgment or order) arising out of the
Altering Owner’s execution of the application, permit or other instrument as attorney-in-fact of
the other Owner.

16.4 No Liens. A Project Owner performing any work required or yyo vided for under
this Agreement shall include in any construction contract a provision pursuani to which the
contractor:

(a)  recognizes the separate ownership of the Hotel Parcel, the Office/Annex
Parcel, and the Retail Parcel, and agrees that any lien rights which the contractor or
subcontractors have under the Mechanics’ Liens Act set forth in 770 ILCS 60/0.01 et seq.
(said Act and any successors thereto, the “Mechanics’ Lien Act”) shall only be
enforceable against the portion of the Project owned by the Altering Owner, ot

(b)  agrees that, to the extent permitted by Law, no lien or claim may be filed
or maintained by such contractor or any subcontractors and agrees to comply with the
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provisions of Section 21 of the Mechanics” Lien Act in connection with giving notice of
such “no lien” provision.

16.5 Alterations Affecting Improvements.

(@)  The Hotel Owner shall perform the work shown on the Hotel Renovation
Plans, as amended from time to time. Minor changes shall not require the consent of the
Retail Owner or the Office/Annex Owner. No Owner shall unreasonably withhold or
delay its consent to other requested changes. Although not currently included in the
existing Hotel Renovation Plans, the Hotel Owner may construct additional interior
imzrovements and interior Alterations within the Hotel Parcel, without the consent of any
other ‘Project Owner, in connection with the preparation of the Hotel Parcel for
Occupants

(b) -~ The Retail Owner shall perform the work shown on the Retail Renovation
Plans, as amender, from time to time. Minor changes shall not require the consent of the
Hotel Owner or the Office/Annex Owner. No Owner shall unreasonably withhold or
delay its consent to other requested changes; provided, however, that the Hotel Owner
(and its Mortgagee) shall not'have to be reasonable in its consent to material changes to
the Retail Renovation Plans if uch changes affect either base building systems affecting
the Hotel or the Hotel Property. Aithough not currently included in the existing Retail
Renovation Plans, the Retail Owner may construct additional interior improvements and
interior Alterations within the Retail Parcel, without the consent of any other Project
Owner, in cormection with the preparaticn f the Retail Parcel for Occupants.

(c)  Although not currently included in the existing Renovation Plans, the
Office/Annex Owner may construct additioni~interior improvements and interior
Alterations within the Office/Annex Parcel, without the consent of any other Project
Owner, in connection with the preparation of the Office/s anex Parcel for Occupants.

16.6 Zoning. (a)  Any Owner may seek to amend the zoning from time to
time applicable to such Owner’s Parcel; provided, however, that no Qvmer may seek a zoning
change to its Parcel that will adversely affect the rights that another Owner hat under the zoning
for its respective Parcel or an Owner’s ability to continue to operate its Parcel Iriprovements or
any replacement thereof in accordance with such Owner’s then current practices-or which will
otherwise have a material adverse impact on the Parcel Improvements or the use ard znjoyment
thereof (including, without limitation, the ability of the Retail Owner or Office/Annex Owner to
lease space within the Retail Parcel or Office/Annex Parcel, respectively, to tenants, or the Hotel
Ownet’s ability to sell or lease apartments or Condominium Units).

(b)  The Owners agree that the Hotel Owner shall be the “zoning control
party” for the Property and the each Owner shall cooperate in every reasonable respect with any
Owner seeking to amend the zoning in a manner not inconsistent with this Agreement.
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ARTICLE 17

ESTOPPEL CERTIFICATES

17.1 Estoppel Certificates. Each Owner shall, from time to time but not more than
twice in a twelve month period, within ten (10) business days after written request from any
other Owner, any prospective transferee of such Owner or any Mortgagee or prospective
Mortgagee which has complied with the notice provisions of Section 22.12(b) hereof, execute,
acknowledge and deliver to the requesting party, a certificate ( “Estoppel Certificate”) stating:

(@)  That the terms and provisions of this Agreement are unmodified and are in
full forée and effect or, if modified, identifying such modifications;

().~ Whether, to the actual knowledge of the Owner executing the Estoppel
Certificate, therc is any existing default under this Agreement (or grounds therefor after
giving the requisite notice hereunder) by the Requesting Owner and, if so, specifying the
nature and extent therzaf;

(c)  Whether thére are any sums (other than payments for Operating Expenses
owed under EXHIBIT 7.6 which in the aggregate are less than $10,000 and are not
overdue) which the Owner executing such Estoppel Certificate is entitled to receive or
demand from the Requesting Owisr, and if there is any such sum, specifying the nature
and amounts thereof;

(d)  Whether the Owner executing the Estoppel Certificate has performed or is
performing work other than services pursuant (= ARTICLE 7 hereof the cost of which
such Owner is or will be entitled to charge in whole or in part to the Requesting Owner
under the provisions hereof but has not yet charged to such Requesting Owner, and if
there be any such work, specifying the nature and eatent thereof and the projected
amount to be paid by the Requesting Owner;

(¢)  The nature and extent of any setoffs, claims, conaterclaims or defenses
then being asserted or capable of being asserted (after giving the requisite notice, if any,
required hereunder), or otherwise known by the Owner to its actuai krowledge, against
the enforcement of the Requesting Owner’s rights hereunder;

§d)] The total amount of all liens being asserted or capable of being asserted
(after giving the requisite notice, if any, required hereunder) by the Owner executing the
Estoppel Certificate to its actual knowledge under the provisions of this Agreement
describing the applicable provision or provisions and the details of any such lien claim,;

(g)  [Intentionally Omitted];

(h)  [Intentionally Omitted];
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1) The current address or addresses to which notices given to the Owner
executing such Estoppel Certificate are required to be mailed under ARTICLE 21 hereof;
and

() Such other facts or conclusions as may be reasonably requested.

At any time that a Parcel or any portion thereof has been submitted to and remains subject to the
Act, Estoppel Certificates may only be requested by the Condominium Association and not a
Unit Owner with respect to such portion of such Parcel as has been submitted to the Act (and the
Condominium Association shall not request any Estoppel Certificates in connection with a sale
or financirg of a Unit or other transaction involving a Unit). Estoppel Certificates requested of
the Owner of any Parcel or portion thereof as has been submitted to the Act shall be given by the
Condominium . Association for such Parcel or portion thereof and shall bind all Unit Owners. If
the requesting paity-i5 a Mortgagee or prospective Mortgagee, the Owner on whose property it
holds or intends to fieid « Mortgage will be deemed the “Requesting Owner.” If the requesting
party is a prospective transferee of an Owner, such Owner will be deemed the “Requesting
Owner.”

ARTICLE 18
LEPOSITARY

18.1 Appointment of Depositary.

(2) A depositary (the “Depositcrv™) shall be appointed at or before such time
as the duties of Depositary are to be performed; in the manner hereinafter provided to
receive insurance proceeds and condemnation Aw#zds, to disburse such monies and to act
otherwise in accordance with the terms and provisiors of this Agreement. The Depositary
shall be appointed by the Project Owners jointly (wiih the approval of their respective
Mortgagees, if required by any such Mortgagee’s Mortgags).-and the initial Depositary
shall be Chicago Title and Trust Company, 171 N. Clark Strect, Chicago, IL 60601. Any
other Depositary selected by the Project Owners shall be one of tne then five (5) largest
banks or trust companies (measured in terms of capital funds) with principal offices in
Chicago, Illinois or other bank or trust company agreed to by the Project Owners. Any
Project Owner may at any time propose a Depositary.

(b)  The Depositary shall be entitled to receive from each of the Project
Owners said Project Owner’s equitable share of the Depositary’s reasonable fees and
expenses for acting as Depositary, in accordance with the Approved Division, and may
retain said fees and expenses, free of trust, from monies held by it.

(c)  Any Depositary appointed to act hereunder shall execute an agreement
with the Project Owners accepting said appointment in substantially the form attached
hereto as EXHIBIT 18.1 and made part hereof.
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18.2 Liability of Depositary. The Depositary shall not be liable or accountable for
any action taken or disbursement made in good faith by the Depositary, except that arising from
its own negligence. The Depositary’s reliance upon advice of independent competent counsel
shall be conclusive evidence of good faith, but shall not be the only manner in which good faith
may be shown. The Depositary shall have no affirmative obligation to prosecute a determination
of the amount of, or to effect the collection of, any insurance proceeds or condemnation Award
or Awards unless the Depositary shall have been given an express written authorization from the
Project Owners; provided that if only one Project Owner is entitled to said insurance proceeds or
condemnation Award or Awards, then said Project Owner may authorize the Depositary to so
proceed. In addition, the Depositary may rely conclusively on any certificate furnished by the
Architect <¢.tae Depositary in accordance with the provisions of Section 19.1 hereof and shall
not be liable o= accountable for any disbursement of funds made by it in reliance upon such
certificate or autbuiization.

18.3 Interesi na Deposited Funds. The Depositary shall have no obligation to pay
interest on any monies =i by it, unless the Depositary shall have given an express written
undertaking to do so, or unlessiall of the Project Owners for whose benefit monies are being held
have requested, and the Mortgagees of said Project Owners have concurred, in connection with a
specified deposit of funds with ths Depositary, that the Depositary undertake to do so. However,
if the monies on deposit are not held in an interest-bearing account pursuant to an agreement
among the Depositary and the Project Owiers, then the Depositary, within thirty (30) days after
request from any Project Owner given to the Depositary and to the other Project Owners, shall
purchase with such monies, to the exten: feasible, negotiable United States Government
securities payable to bearer and maturing withix ainety (90) days from the date of purchase
thereof, except insofar as it would, in the good' faith judgment of the Depositary, be
impracticable to invest in such securities by reason of.ary disbursement of such monies which
the Depositary expects to make shortly thereafter, and {ue Derpositary shall hold such securities
in trust in accordance with the terms and provisions of this Agreement. Any interest paid or
received by the Depositary on monies or securities held in trust, and any gain on the redemption
or sale of any securities, shall be added to the monies or secufities so held in trust by the
Depositary. Unless the Depositary shall have undertaken to pay iiterest thereon, monies
received by the Depositary pursuant to any of the provisions of this Agrzement shall not be
mingled with the Depositary’s own funds and shall be held by the Depositary 1. tiust for the uses
and purposes herein provided.

184 Indemnification of Depositary. In consideration of the services rendered by
Depositary, the Project Owners jointly and severally hereby agree to indemnify and hold
harmless the Depositary from any and all damage, liability or expense of any kind whatsoever
(including, but not limited to, reasonable attorneys’ fees and expenses) incurred in the course of
Depositary’s duties hereunder or in the defense of any claim or claims made against Depositary
by reason of its appointment hereunder, except where due to the negligence of the Depositary or
actions not taken in good faith by the Depositary. Where the Depositary is only disbursing funds
for one Project Owner, and the other Project Owners ar¢ not involved in the deposit or
overseeing of disbursement of funds, such other Project Owners shall not be obligated to
indemnify and hold harmless the Depositary in connection with such duties of the Depositary.
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18.5 Resignation of Depositary. The Depositary may resign by serving not less than
sixty (60) days’ prior written notice on all of the Project Owners and their Mortgagees. Within
thirty (30) days after receipt of such notice, the Project Owners jointly {and their respective
Mortgagees, if and to the extent required by any such Mortgagee’s Mortgage) shall, in the
manner set forth in Section 18.1, appoint a substitute who qualifies under Section 18.1 hereof (if
there are duties to be performed at such time by a Depositary or funds are held by the resigning
Depositary), and the Depositary shall prepare a final accounting of all funds received, held and
disbursed by it and shall transfer all funds, together with copies of all records, held by it as
Depositary, to such substitute, at which time its duties as Depositary shall cease. If the Project
Owners shal! fail to appoint a substitute within said thirty (30) days, and there are funds held by
the resigning Depositary, the Depositary may deposit such funds with either a court of competent
jurisdiction Or-<vith a bank or trust company in Chicago, Illinois, which qualifies under
Section 18.1 heirol

ARTICLE 19

DISBURSFMENTS OF FUNDS BY DEPOSITARY

19.1 Disbursement Re uests.

(a)  Each request by tlie” Architect acting pursuant to the provisions of this
Agreement for disbursement of insurance proceeds, any Award or other funds for
application to the cost of repair, ‘estoration or demolition (the “Weork™) shall be
accompanied by a certificate of the Architect or another Person having knowledge of the
facts reasonably acceptable to the Projeci Gvmers, dated not more than ten (10) days
prior to the date of the request for any such Jishursement, stating the following in its
professional judgment based on periodic observat.ons of the Work:

(1) That the sum requested:

(A) has been or will be paid by or 11 behalf of a Project Owner
(in which event the certificate shall name such Pr¢ ject Owner) or by or on
behalf of more than one (1) Project Owner (in which event the certificate
shall specify the amount paid by each respective Project Osner), or

(B) is justly due to contractors, subcontractors, raterialmen,
engineers, architects or other persons (whose names and addresses shall be
stated) who have rendered or fumished services or materials for the Work,
in which event the certificate shall also give a brief description of such
services and materials and the principal subdivisions or categories thereof
the respective amounts so paid or due to each of said persons in respect
thereof and the amount of any retentions, and shall state the process of the
Work up to the date of said certificate and any other information required
by the Mechanics’ Liens Act and any title insurer affording coverage
against mechanics’ liens;
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(i)  That the sum requested, plus all sums previously disbursed, less
retentions, does not exceed the cost of the Work actually in place up to the date of
such certificate plus the cost of materials supplied and actually stored on site;

(i)  That no part of the cost of the services and matenials described in
the certificate has been the basis of the withdrawal of any funds pursuant to any
previous request or is the basis of any other pending request for funds; and

(iv)  Other information which may from time to time be agreed to by
the Project Owners or reasonably required by a Mortgagee (if and to the extent
required by any such Mortgagee’s Mortgage).

(by.  Upon:
(> compliance with the provisions of Section 19.1(a), and

(i) _receipt of contractors’ and subcontractors’ sworn statements
required under+h¢ Mechanics’ Liens Act accompanied by partial or final waivers
of lien, as appropiiatz, and any other information required by the title insurer
affording coverage against mechanics’ liens from the persons named in the sworn
statement, and

(iti) approval by the\ftitle insurer, the Project Owners and the
Mortgagees of the lien waivers and other documentation (and Depositary shail
provide to Mortgagees any other ritormation reasonably requested by any such
Mortgagees), and the willingness of ‘svch title insurer to issue an endorsement
(satisfactory to the Project Ownets and the Mortgagees) insuring over possible
mechanics’ lien claims relating to Work in plice and the continued priority of the
liens in favor of the Mortgagecs,

the Depositary shall out of the monies so held by the Deposiiary, pay or cause to be paid
to the Project Owners, contractors, subcontractors, materialmen, shgineers, architects and
other persons named in the Architect’s certificate and contractors’ and subcontractors’
sworn statements the respective amounts stated in said certificate ani statements due
them. Notwithstanding the foregoing, any Project Owner, Mortgagee or the Depositary
may require that disbursements be made through the customary form ¢f Zenstruction
escrow then in use in Chicago, Illinois, with such changes as may be required to conform
to the requirements or provisions of this Agreement.

(c)  The Depositary may rely conclusively, with respect to the information
contained therein, on any certificate furnished by the Architect to the Depositary in
accordance with the provisions of this Section 19.1 and shall not be liable or accountable
for any disbursement of funds made by it in reliance upon such certificate or

authorization.

192 No Lien or Consent by Contractor. No contractor, subcontractor, materialman,
engineer, architect or any other person whatsoever, other than the Project Owners and the
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Mortgagees, shall have any interest in or right to or lien upon any funds held by the Depositary.
The Project Owners, with the consent of their respective Mortgagees as to the Applicable Project
Owner’s Share, may jointly at any time provide in writing for a different disposition of funds
than that provided for in this Agreement, without the necessity of obtaining the consent of any
contractor, subcontractor, materialman, engineer, architect or any other person whatsoever. If at
any time the Project Owners with the consent of their respective Mortgagees as to the applicable
Project Owner’s Share, shall jointly instruct the Depositary in writing with regard to the
disbursement of any funds held by the Depositary, then the Depositary shall disburse such funds
in accordance with said instructions, and the Depositary shall have no liability to anyone by
reason of haying so disbursed said funds in accordance with said instructions.

ARTICLE 20

ARCHITECT

20.1  Appoinurent of Architect.

(a)  Any Froiect Owner or Project Owners jointly requiring the services of an
architect pursuant to this /sgreement shall appoint a firm consisting of both architects and
enginecrs (or a firm of architects and a firm of engineers agreeing to act jointly
hereunder) experienced in the diesiga and operation of structures similar to the Project to
serve under and pursuant to the terras and provisions of this Agreement (the “Architect”).

(b)  The Architect shall, upon/its appointment, execute an agreement with the
Project Owner(s) in the form required by th< Project Owner(s), which agreement shall
also incorporate those services necessary to implement the provisions of this Agreement
and shall provide that the Project Owner(s) mav'zause the then serving Architect to be
replaced without cause upon thirty (30) days’ prior written notice. The Project Owner or
Project Owners responsible for appointing the Architect-may replace the Architect for
any reason.

(c)  If all Project Owners do not jointly desire to replace the Architect, then the
Project Owner desiring replacement of the Architect shall serve 1otice upon the other
Project Owners requesting the removal of the then-serving Architect, which notice shall
set forth with specificity the respect or respects in which such Architect spai! have failed
to perform fairly, diligently or competently. If, in the opinion of the Pr¢ject Owners
receiving such notice, the Project Owner desiring to replace the Architect is not entitled
to require the appointment of a new Architect pursuant to this Section 20.1, a Project
Owner receiving such notice and objecting to the appointment of a new Architect shall
notify the other Project Owners of its objection in writing within ten (10) business days
after receipt of such notice from the Requesting Owner. Any Architect acting hereunder
shall have the right to resign at any time upon not less than ninety (90) days’ prior written
notice to the Project Owners.

20.2 Notice of Submission of Dispute to Architect. In any instance when the
Architect serving pursuant to Section 20.1 hereof is authorized by this Agreement to advise the
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Project Owners concerning any dispute or matter, any Project Owner involved in such dispute or
matter may submit the same to the Architect. The Project Owner submitting such dispute or
matter shall simultaneously give written notice of the submission of such dispute or matter to the
other Project Owners involved in such dispute. The Architect shall, except in an Emergency
Situation, afford each Project Owner involved in any dispute or matter, and any attorney or other
representative designated by such Project Owners, an opportunity to furnish information or data
or to present such party’s views. No advice given by the Architect under this Agreement shall be
binding on the Project Owners, and a Project Owner may accept or reject such advice.

20.3  Replacement of Architect. If any new Architect is appointed hereunder, and if
the Architzct being replaced is then engaged in the resolution of any dispute or matter theretofore
submitted heretmder, or if the Architect being replaced is then engaged in the preparation of any
plans and specifications or in the supervision of any work required hereunder or pursuant hereto,
then, if the Projeci-Owners so choose, the Architect being replaced shall continue to act as
Architect with respectand only with respect, to such pending dispute or matter or the
completion of such preper=tion of plans and specifications or supervision of any such work.

20.4 Architect’s Fers. The Architect shall be paid a reasonable fee for any services
rendered hereunder and shall be reimibursed for reasonable and necessary expenses incurred in
connection therewith, and each Projéct Owner involved in the work shall pay its equitable share
of such fees. In this regard, in any insianc< when the Architect shall, in accordance with any of
the provisions of this Agreement, render scrvices in connection with the preparation of plans and
specifications or the supervision of repair, rectoration or demolition of the Improvements, or any
part thereof, the fees and expenses of the Architent shall be considered as costs and expenses of
such repair, restoration or demolition as the case may be, and shall be paid in the same manner as
other costs and expenses of repair, restoration and”cemolition under the provisions of this
Agreement pursuant to which the Architect is perforuiing such services. If not otherwise
provided in this Agreement, the Project Owners shall agree hn tne equitable share owed by each
Project Owner. If any Project Owner shall fail to pay its allocaei= share of any fees or expenses
of the Architect within ten (10) business days after receipt of zay invoice therefor from the
Architect, then any other Project Owner may pay the same and the Project Owner failing to pay
shall, within ten (10) business days after written demand for reimburseizent, reimburse the other
Project Owner for any such payment.

ARTICLE 21

NOTICES AND APPROVALS

21.1 Notice to Parties.

(a)  Each notice, demand, request, consent, approval, disapproval, designation
or other communication (all of the foregoing are herein referred to as a “notice”) that an
Owner is required, permitted or desires to give or make or communicate to any other
Owner shall be in writing and shall be deemed to have been given (i) if and when
personally delivered (including messenger service), or (ii) on the third business day after
being deposited in United States registered or certified mail, postage prepaid, or (ii1) on
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the first business day after being deposited with a commercially recognized national
overnight delivery service, and addressed to a party at its address set forth below or to

such other address the Owner to receive such notice may have designated to all other
Owners by notice in accordance herewith:

[Remainder of page deliberately left blank.]
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If to the Hotel Owner: Thor Palmer House Hotel & Shops LLC
¢/o Thor Equities, LLC
139 Fifth Avenue
New York, New York 10010
Attention:  Joseph J. Sitt

With a copy to: Morris Missry, Esq.
Wachte] & Masyr, LLP
110 East 59th Street
New York, New York 10022

ifio the Office/Annex Owner: Thor Palmer House Office LLC
¢/o Thor Equities, LLC
139 Fifth Avenue
New York, New York 10010
Attention:  Joseph J. Sitt

With a copy to: Morris Missry, Esq.
Wachtel & Masyr, LLP
110 East 59th Street
New York, New York 10022

If to the Retail Owner: Thor Palmer House Retail LLC
/0 Thor Equities, LLC
15¢ Eifth Avenue
New York, New York 10010
Attention. ~ Joseph J. Sitt

With a copy to: Morris Missry, Fzg.
Wachtel & Masyr, LUP
110 East 59th Street
New York, New York 10622

and to any Mortgagee which has complied with the notice provisions of Section 22.12
hereof.

()  Any Owner may designate a different address from time to time, provided
however it has given at least ten (10) business days’ advance notice of such change of
address. Failure to give notices to any Owner’s or Mortgagee’s counsel whom such
Owner or Mortgagee has requested that copies be delivered to shall not render notice to
an Owner or Mortgagee invalid or ineffective. If any of the aforesaid Owners shall cease
to be the “Owner” of its respective portion of the Improvements, and the succeeding
Owner of that portion of the Improvements shall fail to give a notice of change of
address, then notices may be sent to any one of the following: (i) to the last Owner of
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record disclosed to the Owner giving notice, (i) to “Owner of Record” at the street
address for that Owner’s portion of the Improvements as designated by the U.S. Postal
Service (or by the successor of the U.S. Postal Service) or City of Chicago department or
agency having jurisdiction over City of Chicago addresses, or (iii) to the grantee at the
address shown in that last recorded conveyance of the portion of the Improvements in
question.

21.2 Multiple Owners.

(a)  If at any time the interest or estate of any of the Owners in their respective
Parcels shall be owned by more than one Person (hereinafter collectively referred to as
“mult:pie owners™), the multiple owners shall give to each of the other Owners a written
notice, enecuted and acknowledged by all of the multiple owners, in form proper for
recording, which shall

© designate one Person, having an address in the State of Illinois to
whom shall bz-piven, as agent for all of the multiple owners, all notices thereafter
given to the muliiple owners, and

(i)  designute such Person as agent for the service of process in any
action or proceeding, whzther before a court, involving the determination or
enforcement of any rights 0 obligations hereunder.

(b)  Until any such designation)is revoked by written notice given by all of
their multiple owners or their successors’ jx interest, any notice, and any summons,
complaint or other legal process (which such'siirnonses, complaints and legal processes
are hereafter in this ARTICLE 21 collectively refeired to as “legal process™), given to, ot
served upon, such agent shall be deemed to have beei given to, or served upon, each and
every one of the multiple owners at the same time tiet such notice or legal process 1s
given to, or served upon, such agent.

(c)  If the multiple owners shall fail so to designate iL writing one such agent
to whom all notices are to be given and upon whom all legal process is to be served, or if
such designation shall be revoked as aforesaid and a new agent is uot dzsignated, then
any notice or legal process may be given to, or served upon, any one-of the multiple
owners as agent for all of the multiple owners and such notice or legal proc=ss shall be
deemed to have been given to, or served upon, cach and every one of the multiple owners
at the same time that such notice or legal process is given to, or served upon, any one of
them, and each of the multiple owners shall be deemed to have appointed each of the
other multiple owners as agent for the receipt of notices and the service of legal process
as stated above.

(d)  The term “multiple owners” as used in this Section 21.2 shall not include
Unit Owners; provided, however that notice to or from Unit Owners shall be governed by
Section 22.6 of this Agreement.
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ARTICLE 22

GENERAL

22.1 Cooperation of Owners. In fulfilling obligations and exercising rights under this
Agreement, each Owner shall cooperate with the other Owners to promote the efficient operation
of each respective portion of the Improvements and the harmonious relationship among the
Owners and to protect the value of each Owner’s respective portion, estate or interest in the Land
and Improvements. To that end, each Owner shall share information which it possesses relating
to matters which are the subject of this Agreement, except such information as an Owner may
reasonably‘de=m confidential or privileged or which may be the subject of litigation or which
such Owner i prohibited from revealing pursuant to court order. From time to time after the date
hereof, each Qwvrer shall furnish, execute and acknowledge, without charge (except where
elsewhere provided tierein) such other instruments, documents, materials and information as
another Owner may se#sonably request in order to confirm to such Requesting Owner the
benefits contemplated heseby, but only so long as any such request does not restrict or abridge
the benefits granted the other Owners hereunder.

222 Severability. The illegality, invalidity or unenforceability under law of any
covenant, restriction or condition o1 a4y other provision of this Agreement shall not impair or
affect in any manner the validity, enioreability or effect of the remaining provisions of this
Agreement.

223 Headings. The headings of Atticles and Sections in this Agreement are for
convenience of reference only and shall not in any 2y limit or define the content, substance or
effect of the Articles or Sections.

224 Amendments to_Agreement. This Agreementimay be amended or terminated
only by a duly recorded instrument signed by all of the then Owiers of the Parcels and consented
to by all Mortgagees (if and to the extent required by any such Morigegee’s Mortgage). So long
as any portion of the Property is submitted to the Act, the Condornnium Association for such
portion shall, by its authorized officers, execute all amendments to ¢r any termination of this
Agreement on behalf of all Unit Owners (as the successor to the Hiote! Owner), which
amendments or termination shall be binding on all Unit Owners (as the sucedssor to the Hotel
Owner). Any amendment to or termination of this Agreement shall be receided with the
Recorder. To the extent the any Owner’s Mortgagee (including, without limiation, Hotel
Owner’s construction lenders or mezzanine lenders) require reasonable changes be made to this
Agreement as a condition to financing such Owner’s portion of the project, the other Owners
agree that neither shall unreasonably withhold or delay its consent and will cooperate with the
requesting Owner to execute any such necessary amendment, provided such change will not have
an adverse effect upon the non-requesting Owner and the costs of any such amendment shall be
borne exclusively by the requesting Owner; and further provided that no party shall be required
to agree to a change in any percentage specified herein for the sharing of expenses.

22.5 Perpetuities and Other Invalidity. The covenants, conditions and restrictions
contained in this Agreement shall be enforceable by the Owners and their respective SUCCESSOTS
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and assigns for the term of this Agreement, which shall be perpetual to coincide with the
perpetual Easements provided for under this Agreement (or if the law (including any rule against
perpetuities or other statutory or common law rule) prescribes a shorter period, then upon
expiration of such period). If the law prescribes such shorter period, then upon expiration of
such shorter period, said covenants, conditions and restrictions shall be automatically extended
without further act or deed of the Owners, except as may be required by law, for successive
periods of twenty (20) years), subject to amendment or termination as set forth in Section 22.4.
If any of the options, privileges, covenants or rights created by this Agreement would otherwise
be unlawful or void for violation of (i) the rule against perpetuities or some analogous statutory
provisions, (ii) the rule restricting restraints on alienation, or (iii) any other statutory or common
law rules/imnosing time limits, then such provision shall continue only until twenty-one (21)
years after tiie-death of the survivor of the now living lawful descendants of George Herbert
Walker Bush, Sorier President and Vice President of the United States of America.

22.6 Condeininium Association Acting for Unit Owners.

(a)  Uponsubmission of any portion, but less than all of any Parcel, to the Act,
all rights, approvals, Easements and benefits under this Agreement or appurtenant to such
portion shall be exercised, to the extent of such portion submitted to the Act, by any
Condominium Association 4né ail Unit Owners, except for Easements which by their
nature are exercisable only by Urit-Owners individually.

(b)  Following submission of all of a Parcel to the Act, any action to enforce
rights, approvals, obligations, Easements, irdens and benefits under this Agreement on
behalf of Unit Owners or a Condominium Asénciation shall be taken on behalf of all Unit
Owners and the Condominium Associatico’” for such Parcel by the respective
Condominium Association by its duly authorized officers acting pursuant to authority
granted by law, the Condominium Declaration or re solution of the board of managers of
the Condominium Association.

(c)  All obligations of an Owner under this Agreeniert shall be the obligations
jointly and severaily of the Condominium Association and the Unit Owners, collectively
with respect to any portion of the Property as has been submitted ¢nd -emains subject to
the Act; provided, however, that no individual Unit Owner (or the holdsr o any mortgage
on such owner’s Unit) shall be liable for any obligation of an Ownex in, excess of a
percentage of such liability equal to the percentage interest in the commori elements in
the respective Property aftributable to such Unit as shown in the Condominium
Declaration. In any case, such liability of a Unit Owner shall be subject to the provisions
of Section 23.1. Upon payment of such amount for which a Unit Owner may be liable, (i)
any lien arising against such Unit Owner’s Unit on account of such claim shall be
deemed released against such Unit Owner’s Unit without further act or deed by any such
Unit Owner, and (ii) upon the written request of such Unit Owner and at the expense of
such Unit Owner, the Creditor Owner who has recorded notice of such lien shall deliver
to such Unit Owner an instrument evidencing the release of such lien, but only with
respect to said Unit Owner’s Unit. When a Unit is owned by more than one “person” (as
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defined in the Act) the liability of each such person for any claim against the Unit shall
be joint and several.

(d)  Notices under Section 2]1.1 to a Unit Owner or Unit Owners shall be
effective if given either to the Condominium Association or to Unit Owners, and notices
from a Unit Owner or Unit Owners shall be given by the Condominium Association.

227 Abandonment of Easements. Easements created hereunder shail not be
presumed abandoned by non-use or the occurrence of damage or destruction of a portion of the
Improvements subject to an Easement, unless the Owner benefited by such Easement states in
writing its Zatention to abandon the Easement.

22.8 (Apnlicable Laws. The parties hereto acknowledge that this Agreement and all
other instrumenic in-connection herewith have been negotiated, executed and delivered in the
City of Chicago, County of Cook and State of Tllinois. This Agreement and said other
instruments shall, in all -espects, be governed, construed, applied and enforced in accordance
with the laws of the State ofTllinois, including without limitation, matters affecting title to all
real property, described hereiit

229 Naming Rights. Basiiof the Hotel Owner and the Retail Owner shall have the
exclusive right to the use of the name “Pa’mer House” as it relates to the Hotel Parcel and the
Retail Parcel. Such name may not be chiznged without the written consent of the Hotel Owner,
as it relates solely to the Hotel Parcel naming rights, and the Retail Owner, as it relates solely to
the Retail Parcel naming rights.

2210 No Third-Party Beneficiary. This Agiecment is not intended to give or confer
any benefits, rights, privileges, claims, actions or remesniss to any person or entity, as a third
party beneficiary (except the Mortgagees) under any Laws or otherwise.

22.11 Incorporation. Each provision of the Recitais to this Agreement and each
Exhibit and Appendix attached hereto is hereby incorporated in this.« greement and is an integral
part hereof.

22.12 Notice to Mortgagees; Rights of Mortgagee.

(a)  The term “Mortgage” as uscd herein shall mean any mcrtgage (or any
trust deed) of an interest in the Property given primarily to secure the repayment of
money owed by the mortgagor. The term “Mortgagee” as used herein shall mean the
Mortgagee from time to time under any such Mortgage (or the beneficiary under any such
trust deed and their respective successors and assigns); provided, however, that if a
portion of the Project is submitted to the Act, no mortgage or trust deed on an individual
Unit (other than a mortgage initially placed on the entire Hotel Parcel or all Units) shall
be included within the definition of “Morfgage” nor shall the holder thereof be included
within the definition of “Mortgagee” thereby granting such Mortgagee rights to consent
to or approve matters arising under this Agreement unless explicitly and specifically
stated in this Agreement to the contrary.
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(b)  If a Mortgagee shall have signed the Consent of Mortgagee attached
hereto or served on the Owners, by personal delivery, or by registered or certified mail
return receipt requested, a written notice specifying the name and address of such
Mortgagee, such Mortgagee shall be given a copy of each and every notice required to be
given by one party to the others at the same time as and whenever such notice shall
thereafter be given by one party to the others, at the address last furnished by such
Mortgagee. The address of any existing Mortgagee shall be as set forth in its Consent of
Mortgagee attached hereto. After receipt of such notice from a Mortgagee, no notice
thereafter given by either party shall be deemed to have been given unless and until a
copy. thereof shall have been so given to the Mortgagee. Notwithstanding the foregoing,
ary ma2zzanine lender that provides to each of the Owners, by personal delivery, or by
registérad or certified mail return receipt requested, a written notice specifying the name
and addsess of such mezzanine lender, such mezzanine lender shall be given a copy of
each and evarv notice required to be given by one party to the others at the same time as
and whenever siich notice shall thereafter be given by one party to the others, at the
address last furnistied by such mezzanine lender (including copies of any notice any
Mortgagee is entitled) fo. receive under this Agreement requesting consent of such
Mortgagee pursuant (o and in accordance with the terms and conditions of this
Agreement).

(c) A Mortgagee shali liave the absolute right, but no duty or obligation, to
cure or correct a breach of this Agreement by the Owner whose property is secured by the
Mortgagee’s Mortgage within any applicable cure period provided for such breach to
such mortgagor Owner. The right set forth in this subparagraph (c) shall also inure to the
benefit to any mezzanine lender entitled o sotice as and in the manner set forth in
subparagraph (b) above.

(d)  The parties hereby acknowledge and ‘agree that the Mortgagee, as holder
of the mortgage loan on the Property, has executed the Consent of Mortgagee instrument
attached hereto as EXHIBIT 22.12 to make its Mortgage and *iie terms and provisions of
its Mortgage and any loan documents secured by the Mor.gage subject to terms and
conditions of this Agreement, as provided herein. Except as provided in the foregoing
sentence, the Owners further expressly acknowledge and agree that sair, Mortgagee(s), by
their execution of such Consent of Mortgagee, have not otherwise waived, released, or
relinquished any other rights or remedies or any covenants, agrecments, duties,
obligations or liabilities of the mortgagor under its Mortgage or under any ¢i the other
relevant loan documents securing such Mortgagee’s indebtedness.

(¢)  This Agreement may not be amended or modified to without the written
consent of the Mortgagees then secured by a Mortgage on the Property or any portion
thereof (except for individual Unit Mortgagees, if and to the extent applicable); provided,
however, that if this Agreement provides for a reasonableness standard with respect to
particular consent matters set forth herein, the standard for Mortgagees with respect to
such particular consent matters shall also be a reasonableness standard with respect to
such particular consent matters. In addition, any mezzanine lender that provides to each
of the Owners, by personal delivery, or by registered or certified mail return receipt
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requested, a written notice specifying the name and address of such mezzanine lender,
shall also receive copies of any request to amend, modify or terminate this Agreement.

()  Notwithstanding anything to the contrary contained herein, in the event
that a Depositary is to be engaged pursuant to the terms of this Agreement, the Mortgagee
of the Hotel Parcel shall have the right to select such Depositary as long as such
Depositary is an institutional lender and provided such Depositary is not the Hotel Parcel
Mortgagee or an Affiliate of the Hotel Parcel Mortgagee.

2213 Coordination with Tenants. Unless an Owner otherwise agrees in writing in
cach case.4anil except in an Emergency Situation, each Owner shall coordinate all requests and
contacts betwéen Occupants of its portion of the Improvements and the other Owners relating to
the enjoyment oi-any Easements or the exercise of any rights or benefits granted under this
Agreement or witli«espect to any other matters arising under or pursuant to this Agreement;
provided, however, and »ny such coordination shall not render such Owner liable either to such
tenants or the other Ownere for acts of such tenants or other Owners.

22.14 Waiver of Mecnanic’s Liens by Owners. The Owners do hereby fully and
completely waive and release, fo' thumselves, their successors and assigns, any and all claim of
or right to liens which such Owners iy have under the Illinois Mechanic’s Lien Act against, or
with respect to the Property or improver.ezts owned by any other Owner or any part thereof or
with respect to the estate or interest of any person whatsoever in the Property or improvements
owned by any other Owner, or any part thercof, or with respect to any material, fixtures,
apparatus, or machinery, furnished or to be furrashed thereto pursuant to this Agreement, by the
Owners, their successors, assigns, mateiizimen, contractors, subcontractors, or
subsubcontractors, of any labor, services, meterial, fixtures, apparatus, machinery,
improvements, repairs or alterations in connection witli the Property or the improvements
thereon, other than with respect to any of the foregoing furrished pursuant to ARTICLE 7 of this
Agreement. The parties agree that, to the extent permitted ‘o7 law, the legal effect of this
Agreement is that no mechanic’s lien or claim may be filed or m2intdined by any Owner under
the Mechanic’s Lien Act with respect to that portion of the Property or ymprovements owned by
any other Owner, except as set forth above with regard to ARTICLE 7-of this Agreement. The
provisions of this Section 22.14 are not intended to waive any lien created inder ARTICLE 11.

7715 Binding Effect. The Easements, covenants and restrictions crezied under this
Agreement shall be irrevocable and perpetual in nature, and shall be binding upon/ard inure to
the benefit of all parties having or acquiring any right, title or interest in or to any portion of, or
interest or estate in, the Property, and each of the foregoing shall run with the land.

22.16 Counterparts. This Agreement may be executed in counterparts, all such
executed counterparts shall constitute the same agreement, and the signature of any party to any
counterpart shall be deemed a signature to, and may be appended to, any other counterpart.

2717 Default Shall Not Permit Termination of Agreement; No Rescission Without
Unanimous Consent. No default under this Agreement shail entitle any party hereto to

terminate, cancel or otherwise rescind this Agreement or any of the easements, terms or
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conditions set forth herein; provided, however, that this limitation shall not affect any other
rights or remedies the parties hereto may have by reason of any default under this Agreement or
any written amendment or supplement hereto. No party hereto may rescind this Agreement
without the written consent of ali of the Owners. :

22.17 No Partnership, Joint Venture or Principal-Agent Relationship. Neither
anything in this Agreement contained nor any acts of the parties hereto shall be deemed or

construed by the parties hereto, or any of them, or by any third person, to create the relationship
of principal and agent, or of partnership, or of joint venture, or of any association between the
parties to this Agreement.

ARTICLE 23

LIMITATION OF LIABILITY

23.1 Limitatioy, of Liability. The liability under this Agreement of an Owner shall be
limited to and enforceable solely against the assets of such Owner constituting an interest in the
Property or Facilities (including (a) insurance and condemnation proceeds attributable to the
Property and Facilities, (b) where the Owner is a trustee of a land trust, the subject matter of the
trust and () where any portion of a; Owner’s Property has been sold, to the extent of any
liability accruing prior thereto, the net drecceds of such sale) and any security, such as a letter of
credit or bond provided pursuant to this Agreement, and no other assets of such Owner. Assets of
an Owner which is a partnership, corporation cr limited liability company do not include the
assets of the partners, shareholders or membérs of such partnership, corporation or limited
liability company Owner, and the negative capital-ascount of a partner in a partnership, or a
member in a limited liability company, which is an\%wner and an obligation of a partner to
contribute capital to the partnership, or a member to cutribute capital to the limited liability
company which is an Owner shall not be deemed to be assels of the partnership or limited
liability company which is an Owner. At any time during whick-an Owner is trustee of a land
trust, all of the covenants and conditions to be performed by it iiezevader are undertaken solely
as trustee, as aforesaid, and not individually, and no personal liability. shall be asserted or be
enforceable against it or any of the beneficiaries under said trust Agrecmient by reason of any of
the covenants or conditions contained herein.

232 Transfer of Ownership. If an Owner shall sell, assign, transer, convey or
otherwise dispose of all or any portion of its Parcel (other than as security for aiosn to such
Owner), then:

(a) to the extent of such assignment, transfer, conveyance or other disposition
of its Parcel, such Owner shall be freed and relieved of any and all covenants and
obligations arising under this Agreement which accrue under this Agreement from and
after the date such Owner shall make such sale, assignment, transfer, conveyance or other
disposition, and

(b)  The Person who succeeds to Owner’s interest in such Parcel shall be
deemed to have assumed any and all of the covenants and obligations arising under this
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Agreement of such Owner to the extent of such Person’s interest in the Parcel which
accrue under this Agreement from and after the date such Owner shall so sell, assign,
transfer, convey or otherwise dispose of its interest in such Parcel.

ARTICLF. 24
STRUCTURAL SUPPORT

24.1 Structural Safety and Integrity. No Owner shall do or permit any act which
would impit. undermine or adversely affect the structural safety or integrity of any portion of
the Building.

242 Copstruction of Support.

(a) The Owner responsible for any adverse effect on the structural safety or
integrity of any portion of the Building shall commence the construction of all necessary
remedial structural suprort within a reasonable time under the circumstances and shall
diligently complete or cause completion of such construction in accordance with plans
and specifications detailing~ necessary remedial structural support prepared by or
approved by Architect and tre other Owner(s), which such approvals shall not be
unreasonably withheld or delayai The responsible Owner shall pay all costs and
expenses, including all architectural 2nd engineering fees in connection with construction
of the remedial structural support, inciuding any ongoing Maintenance costs. The
provisions of Article 11, and not this Article-24, shall apply if the adverse effect of the
structural safety or integrity of the Building résnits from a fire or other casualty.

(b)  The construction of such necessary rémedial structural support shall be
performed by a contractor or contractors jointly selected ny the Owners (with the advice
of the Architect). For purposes of this Article 24, provisico-or construction of necessary
remedial structural support shall also include any Maintersuce required to remedy or
prevent any adverse effect on the structural integrity or safety of the Building.

243 Effect of Delay. If delay in constructing necessary remedial sanctural support
would endanger the structural safety or integrity of any portion of the Building, o1 responsibility
for providing structural support cannot readily be determined or is disputed, ana it is not likely
that such work will be commenced in time to avoid a reduction in structural integrity or safety,
then the Owner of the portion of the Building in which the reduction occurred or is occurring
shall, upon not less than ten (10) business days’ advance written notice to the other Owner
(except that such advance written notice shall not be required in an Emergency Situation),
provide necessary remedial structural support as and wherever required, or the Owners shall
jointly undertake to provide substitute or additional structural support; provided, however, the
responsible Owner shall be liable for and pay all costs and expenses incurred as a result of the
other Owner’s provision of any necessary remedial structural support.
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IN WITNESS WHEREQF, Thor Hotel, Thor Office and Thor Retail have caused this

Agreement to be executed the day and year first above written.
THOR HOTEL:

THOR PALMER HOUSE HOTEL &
SHOPS LLC, a Delaware limited liability

company

By: / l

Name:_ MOEAAS ~ Mis U

Its: il A Siémaﬂm‘

THOR OFFICE:

THOR PALMER HOUSE OFT'ICE LLC, a
Delaware limited liability company

I~

By:
Name: MDM 1S AN N 2Y
Its: ML o SLDJ'YIGMW_,V}

THOR RETAIL:

THOR PALMER HOUSE RETAIL LLC, a
Delaware limited liability company

e

By: —
Name: b\_WLSf “'{\&WM‘
It e ol SLQW
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STATE OF ﬁ N NS)W_(/ )
) SS
COUNTY OF _ )

I, S S a Notary Public in and for said County, in the State aforesaid,
DO HEREBY CERTIFY, that Morris Missry, the authorized signatory of THOR PALMER
HOUSE HOTEL & SHOPS LLC, a Delaware limited company, who is personally known to me
to be the same person whose name is subscribed to the foregoing instrument, appeared before me
this day in person and acknowledged that he signed and delivered the said instrument as his own
free and voluntary act and as the free and voluntary act of said companies, for the uses and
purposes therein set forth,

GIVEN wnder my hand and Notarial Seal this Jay ot DOBEMBEL 2006,

4 g I
PN . poemrn s a HES
My Commission expires Zl é@l J& Notary Fin + taie of New Yok

143352
STATE OF N W IAOH(/ )
) SS
COUNTY OF hi M m[_/ y

he. M v York o
Cormisaion :c_xé‘i?es“_:iﬁz“.?kt.
L ﬂhﬂ StH ]l&jﬂj l%ll? a Notary Public in and for said County, in the State aforesaid,
DO HEREBY CERTIFY, that Morris Missry, the authorized signatory of THOR PALMER

HOUSE OFFICE LLC, a Delaware limited company, who is perscially known to me to be the
same person whose name is subscribed to the foregoing instrument, appeared before me this day
in person and acknowledged that he signed and delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of said companies, for tte uses and purposes
therein set forth. '

GIVEN under my hand and Notarial Seal this < ay of M 2006.

) 8%

Notary P?Elic‘“’

My Commission expires 1 !2[;!9% E—
' Notary Public, State of Now York
No. 02576113352
Qualified in New Yo
Commission Explres




