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IN THE CIRCUIT COURT O COOK COUNTY, LI m
COUNTY DEPARTMENT, CHANCERY DIVISH

[l

Doc#: 0635531125 Fee: $34.50

Eugene “Gene” Moore
Cook County Recorder of Deeds

Guadelupe Ayala and Martha Ayala, ) Date: 12/21/2008 04:20 PM Pg: 1018

)
Plaintiffs, ) No. 04 CH 12596
)
Y. )
)
John Kriiiak and Paul Stevens, }
)
Defendants. )
A 32008
Memorandum Qpinion and Order ooy EROWN
(131 Y
This cause ceining on 10 be heard for trial, the Court havir g,gcmg% ML‘;\T co GURT \

testimony of the witnesses, the exhibits and the oral and written arguments 0’[ the

attorneys and further being fully adv icad in the premises finds as follows:
The evidence adduced at trial showed-that on March 25, 2004 the parties entered

O4/5%,
the sale of the subject property’gg g 1&7 Hamilton,

e was $395,000.00 and the

into a real estate sales contract for
Chicago, IL 60647 (the “Chicago property”). The calepric
contract provided for a closing date of June 10, 2004. The contract further provided that

the Plaintiffs, the sellers, provide a Cormmitment for Title Insurance at least five days

prior to closing date, and a survey prior to closing. The contract alscd tovided that “Time

is of the essence of this contract.” Plaintiffs’ Exhibit 6.

Al the same time, the Plaintiffs were under contract to purchase a home in
Berwyn at 2111 5. Wisconsin (the “Berwyn Property”) for $295,000.00 with a closing
date set for June 11, 2004. The testimony established that the Plaintifl’s were relying

upon the sale of their home to the Defendants to finance the purchasc of the Berwyn

Property.
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As June 14, 2004 approached, the real estate attorneys for the parties had

telephone contact. Ultimately the Plaintiffs’ attorney, Anthony Panzica (“Panzica™), sent

a facsimile correspondence on June 7, 2004 to the Defendants’ attorney, Tra Kaufman

(“Kaufman”). Plaintiffs’ Exhibit 8. This letter advised that the Plaintiffs had another

purchase scheduted to close on June 11,2004 and requested a confirmation of the closing

date of June 10, 2004 on the Chicago Property. Also, Panzica hand wrote on this typed

facsimile, “Tifme 1 of the essence,” with undertining and an exclamation point.

Subsequent to the (ransmittal of Plaintiffs’ Exhibit 8, Kaufman informed Panzica that his

clients could not clos=/oi June 10, 2004 as they did not have the necessary funds to

complete the purchase.

As a result, the transaction with regard to the Chicago Property did not close on
June 10, 2004. Panzica testified that while he had procured a title commitment he had
not delivered it to € aufman. However, he alsH testified the commitment was readily
available to Kaufman who was a frequent customer o ihe title company. Further,
Paﬁzica testified that he did not order a survey as he had béentold by Kaufman that his

clients did not have the funds to close the transaction. It was Paprica’s practice not o

order a survey when he was not sure that a closing would go forwardiso as to avoid

inconvenience to his surveyors. He further testified that due to his relationsPip with

certain surveyors, he could get a survey within one day.

The attorney for the seller of the Berwyn Property, James Zitzer (“Zitzer’), was

made aware that the Chicago Property transaction did not close. On June 10, 2004, Zitzer

wrote to Panzica by way of facsimile indicating his clients were ready 10 close the

Berwyn Property on the scheduled date of June 11,2004, He further indicated that his
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clients would only extend this date if the Plaintiffs put forward an additional $20,000.00

eamest money by 5:00 p.m.on June 11, 2004 and pay a penalty of $500.00.

On June 13, 2004, panzica again corresponded by facsimile with Kaufman. The

first facsimile sent at 7:00 a.m. was accompanied by the Zitzer letter. Plaintiffs’ Exhubit

10. The letter further contained the following sentence, “Question to your buyer is, “Can

he close this week with his ownl funds?’” The second facsimile letter of that date was

sent by Paizica to Kaufman at 11:30 p.m. This letter indicated that ihe Plaintiffs would

extend the dateot closing to June 18, 2004 only if the Defendants paid the additional

deposit and penalty € Juested by the Zitzer letter. The letter further stated, if these

conditions were not accepiabie, the transaction would be canceled for failure 10 close.

This offer was never accepted. i sughout this time period, Kaufman repeatedly told

Panzica that the Defendants did not hare the funds with which to close the transaction.

The next day, June 14, 2004, Panzica sent anather facsimile to Kaufman declaring that

the contract was terminated for lack of closing. Piaintiffs’ Exhibit 14. Additionally, asa

result of all the above, the Plaintiffs were unable to go fopward with the closing of the

Berwyn Property.

On June 18, 2004, Kauffman sent a facsimile letter to Panzicawhich read as

follows: “My client has recorded the contract for this property. Or closa or.June 30,

2004. Please contact my office to schedule.” Plaintiffs Fxhibit 8.

The Plaintiffs’ failure to close on the Berwyn Property resulted in their forfeiture

of $9.000 of earnest money as evidenced by the Contract Cancellation and Release

Agreement reached in that regard. Plaintiffs Exhibit 5.
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Plaintiffs seek recission, return of their earnest MONEY, and damages for breach of

contract. The Defendants as Counter-Plaintiffs seck specific performance. There is 10

question that the Defendants failed to perform their obligations under the contract as they

indicated through their attorney that they did not have the funds with which 10 close the

transaction on Jun¢ 10, 2004. While it has been established that the Plaintiffs did not

deliver a fitle commitment and survey as provided in the contract, thesc Were readily

qvailable and vere not delivered only as a result of the Defendants’ indication that they

were not prepared close. The Court finds therefore that the Plaintiffs were not n

breach of the contract

Defendants claim that the tfime of the essence clause was waived by the Plaintiffs

and that they stood ready to closewidhin a reasonable time, June 30, 2004. The Court

finds that, based on the facts and circuty stances of this case, the time is of the essence
clause will not be waived for the following reasons:

o Defendants were aware that the Plaintiffabad another purchase scheduled the
next day;

b. Plaintifts’ attorncy wrote “Time is of the essence’ efithe June 10, 2004
facsimile, thereby emphasizing the importance of a timely closing;

c. The only offer to extend the closing date Was conditioned upori ihe
Defendants advancing $20,000.00 as additional camest money and $550.00 n
penalties as demanded by Zitzer for the Berwyn Property closing. This
condition was never agreed fo by the Defendants.

As a result of these facts, it would be inequitable to waive the time of the essence clause

in favor of the Defendants.
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As a result, the court finds that the contract for the purchase and the sale of the

Chicago Property was effectively cancelled by the Plaintiffs on june 14, 2004 and is

hereby rescinded. Pursuant t0 provision 5 of the real estatc sales contract, the earnest

money currently held on deposit at Chicago Title and Trust shall be paid to the Plaintifts

as liquidated damages in the amounnt of $10,000.00. Judgment 1s therefore entered in

favor of the Plaintiffs in the amount of $10,000.00. Asto the counter-complaint, the

Court having fyund that the Counter-Plaintifts did not fulfill their contractual obligations,

Counter-Plaintit’s 2re not entitled to specific performance, judgment 18 entered on behalf

of the Counter-Defenr' 21LS.

e AN

e i i - -

Enter:

'J:rlge Stuart B. Palmer

Dated: July 13, 20006
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