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JUNIOR MORTGAGE AND SECURITY AGREEMENT

THIS JUNICR, MORTGAGE AND SECURITY AGREEMENT (the "Mortgage” or the
“Instrument”), dated ctfective as of the 28™ day of December, 2006, by and among 193 SOUTH
EVERGREEN STREE?Y, LEC, an Illinois limited liability company, with an address at 3416 North
Ashland Avenue, Chicago, lllinsis 60657, as the owner of the real estate described in Parcel I on Exhibit “A”
attached hereto and GARY DESFEFANO and EMILY DESTEFANO having an address at 3416 North
Ashland Avenue, Chicago, [llinois 60657 as the owner of the real estate described in Parcel IT on Exhibit “A”
attached hereto (collectively the “Mortgagors™) and THE PRIVATEBANK AND TRUST COMPANY,
its successors and assigns, having an address. at 70 West Madison, Suite 200, Chicago, Hlinois 60602
{"Lender" or “Mortgagee™).

WITNESSETH, that to secure the payment 4f 4n indebtedness in the aggregate amount of ONE
MILLION SEVEN HUNDRED THIRTY EIGHT(THOUSAND AND NO/100THS DOLLARS
($1,738,000.00) lawful money of the United States (the Loans™), evidenced by an Amended and Restated
Promissory Note dated November 1, 2006 in the original princrpal amount of One Million One Hundred
Eighty Five Thousand and No/100ths Dollars ($1,185,000.00) from' 193 SOUTH EVERGREEN STREET,
LLC, anIllinois limited liability company (the “Borrower™) in favor oi'Vortgagee and aNon-Revolving Line
of Credit Note dated December 28, 2006 in the original principal ameuiot-of Five Hundred Fifty Three
Thousand and 00/100 Dollars ($553,000.00) from Borrower in favor of Mortgugee (the Promissory Note and
the Non-Revolving Line of Credit Note hereafter collectively referred to as “Notes™), as well as in the
obligations of Gary Destafano and Destefano Development Incorporated, an Illinois corporation to
Mortgagee under the terms of the Construction Ioan and Security Agreement (“Loai Agreement”) dated
January 21, 2005 and guaranty’s in favor of the Mortgagee arising therefrom, as well‘as any extension,
modification, renewal or substitution thereof the Mortgagor hereby mortgages, conveys and trausfers to the
Mortgagee all of Mortgagor's right, title and interest in the property (the "Land" or "Premises" or "Mortgaged
Premises") situated in Cock County, State of Illinois, and legally described in Exhibit "A" attached hereto
and made a part hereof,

Together with (i) all improvements now or hereafter located thereon, (i) all easements, rights-of-way
and rights used in connection therewith or with a means of access thereto and all tenements, hereditaments
and appurtenances thereto, (iii) all fixtures and all furniture, equipment and other personalty (excluding
inventory goods) customarily located on, in or upon said real property, including but not limited to all
machinery used in the operation of the business conducted on said real property, as well as any and all
additions, substitutions, replacements and proceeds thereto or there from, (collectively referred to herein as
"Personalty”), (iv) all right, title and interest of the Mortgagor in and to any and all leases, now or hereafter
on or affecting the property described in Exhibit "A", (v) the rents, issues and profits of such real property,
with full and complete authority and right in Mortgagee in case of default of this Mortgage to demand,
collect, receive and receipt for such rents, issues and profits.
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Together with the real property legally described in Exhibit "A", together with the improvements
thereon, the rights therein, the appurtenances thereto, the Personalty on, in, upon, attached to or installed

therein, the rents, issues and proceeds thereof, the present and future estates and interest of Mortgagor
therein,

And the Mortgagor covenants with the Mortgagee as follows:
1. Payment of Indebtedness and Performance of all Obligations and Conditions.

The Mortgagor will pay the indebtedness as in the Notes provided and will otherwise duly comply
with the terms thereof and further will timely perform all duties and obligations of Mortgagor under this
Mortgage and all other documents securing the Notes.

2. Title to Land.

Mortgago: tepresents and covenants that (i) Mortgagor is seized of a Fee Simple Estate in the Land
and the improvemen?s, and that the Land is free and clear of all liens and encumbrances, other than Permitted
Encumbrances (as defines herein), (ii) Mortgagor has full legal power, right and authority to mortgage,
pledge and convey the Fee Simple Estate and (i) this Mortgage creates a first lien on the Fee Simple Estate,
subject only to the Permitted Znzumbrances.

3. Maintenance of Lands _hanges and A lterations.

A. Mortgagor shall (a) promot!y repair, restore, replace or rebuild any portion of the Premises
which may become damaged or be destroyed vihether or not proceeds of insurance are available or sufficient
for that purpose; (b) keep the Premises in good dondition and repair, free from waste; (c) pay all operating
costs of the Premises; (d) complete, within a réasbnable time, any building or buildings or other
improvements now or at anytime in the process of eréetion upon the Premises; (¢) comply with all
requirements of statutes, ordinances, rules, regulations, orders., Zecrees and other requirements of law relating
to the premises or any part thereof by any federal, state or joca! authority; (f) refrain from any action and
correct any condition which would increase the risk of fire or o‘ner hazard to the Improvements or any
portion thereof; (g) comply with any restrictions and covenants of record with respect to the Premises and
the use thereof; and observe and comply with any conditions and requiieaents necessary to preserve and
extend any and all rights, licenses, permits (inctuding without limitation zonii g vartances, special exceptions
and nonconforming uses), privileges, franchises and concessions that are apph-able to the Premises or its
use and occupancy; and (h) cause the Premises to be managed in a competent and professional manner,
Without the prior written consent of Mortgagee, or its successors or assigns, Moitgazor-shall not cause,
suffer or permit any (i) material alterations of the Premises except as required by law or Ordimance or except
as permitted or required to be made by the terms of any Leases approved by Mortgagee; (i) change in the
intended use or occupancy of the Premises, including without limitation any change which would increase
any fire or other hazard; (iii) change in the identity of the person or firm responsible for managing the
Premises; (iv) zoning reclassification with respect to the Premises; (v) unlawful use of, or nuisance to exist
upon, the Premises; or (vi) granting of any easements, licenses, covenants, conditions or declarations of use
against the Premises, other than use restrictions contained or provided for in Leases approved by Mortgagee.

4, Taxes and Liens.

Payment. Mortgagor shall pay or cause to be paid when due and before any penalty attaches, al}
general and special taxes, assessments, water charges, sewer charges, and other fees, taxes, charges and
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assessments of every kind and nature whatsoever levied or assessed against the Premises or any part thereof
orany interest therein or any obligation or instrument secured hereby, and all installments thereof (all herein
generally called "Taxes"), whether or not assessed against Mortgagor, and Mortgagor shall furnish to

Mortgagee receipts therefor on or before the date the same are due; and shall discharge any claim or lien
relating to taxes upon the Premises.

Subject to applicable law or to a written waiver by Mortgagee, Mortgagor shall pay to Mortgagee
on the day monthly installments of principal and interest are payabie under the Notes until the Notes are paid
in full, a sum (herein "Funds"), equal to one-twelfth of (a) the taxes and assessments which may be levied
on the Property, pius a sum equal to 1/6th of the annual taxes and assessments as a reserve and (b) the yearly
premium installments for fire and other hazard insurance, rent loss insurance and such other insurance
covering the Property as Mortgagee may require pursuant to paragraph 6 hereof, all as reasonably estimated
initially and from time to time by Mortgagee on the basis of assessments and bills and reasonable estimates
thereof. Any waiver by Mortgagee of a requirement that Mortgagor pay such Funds may be revoked by
Mortgagee, in Mortgagee's sole discretion, at any time upon notice in writing to Mortgagor. Mortgagee may
require Mortgaesr4o pay to Mortgagee, in advance, such other Funds for the other taxes, charges, premiums,
assessments and iwihositions in connection with Mortgagor or the Mortgaged Premises which Mortgagee
shall reasonably decin necessary to protect Mortgagee's interests (herein "Other Impositions™). Unless
otherwise provided by aplicable law, Mortgagee may require Funds for Other Impositions to be paid by
Mortgagor in a lump sum or i= periodic installments, at Mortgagee's option.

Mortgagee shall apply the Fands to pay said rents, taxes, assessments, insurance premiums and Other
Impositions so long as Mortgagor 1§ 7ot in breach of any covenant or agreement of Mortgagor in this
Instrument. Mortgagee shall make no chatge for so holding and applying the Funds, analyzing said account
or for verifying and compiling said assessments and bills, unless applicable law permits Mortgagee to make
such a charge. Mortgagor and Mortgagee may ggree in writing at the time of execution of this Instrument
that interest on the Funds shall be paid to Mortgagor, axd unless such agreement is made or applicable law
requires interest, earnings or profits to be paid, Mortgagee shall not be required by Mortgagor to any interest,
earnings or profits on the Funds. Mortgagee shall give to'Masrzagor, without charge, an annual accounting
of the Funds in Mortgagee's normal format showing credits and debits to the Funds and the purpose for which
each debit to the Funds was made. The funds are pledged as additionai security for the sums secured by this
[nstrument.

If the amount of the Funds held by Mortgagee exceeds the amovit permitted by applicable law,
Mortgagee shall account to the Mortgagor for the excess funds in accordancs with the requirements of
applicable law. If at any time the amount of the Funds held by Mortgagee shall e i=ss than the amount
necessary to pay taxes, assessments, insurance premiums, rents and Other Impositiors as they fall due,
Mortgagor shall pay to Mortgagee any amount necessary to make up the deficiency within thirty days after
notice from Mortgagee to Mortgagor requesting payment thereof, In the event the Mortgagor dses not remit
the sum to the Mortgagee necessary to pay taxes, assessments, insurance premiums, rewts and other
impositions within said thirty day period, Mortgagee may, in its discretion, but shall not be obligated to,
advance funds necessary to pay the charges described in this paragraph, and any amounts advanced by the
Mortgagee hereunder shall be added to the balance due under the Notes, and interest shall accrue upon said
amounts at the Interest Rate described in the Notes. The failure of the Mortgagor to remit any amounts
requested by the Mortgagee hereunder within thirty days of its notice to the Mortgagor shall be considered
an Event of Default of this Mortgage, and thereafter interest shall accrue on any amounts advanced by the
Mortgagee under this paragraph at the Default Rate described in the Notes.



0636309022 Page: 4 of 23

UNOFFICIAL COPY

Upon Mortgagor's breach of any covenant or agreement of Mortgagor in this Instrument, Mortgagee
may apply, in any amount and in any order as Mortgagee shall determine in Mortgagee's sole discretion, any
Funds held by Mortgagee at the time of application (i) to pay rents, taxes, assessments, insurance premiums
and Other Impositions which are now or will hereafter become due, or (ii) as a credit against sums secured
by this Instrument. Upon payment in full of all sums secured by this Instrument, Mortgagee shall promptly
refund to Mortgagor any Funds held by Mortgagee.

It the Mortgagor shall fail to pay any real estate taxes or other liens encumbering the Land, when
due, in accordance with the requirements of this Paragraph, the Mortgagee shall have the rights, at its option
and in addition to any other remedies available to it under this Mortgage, to pay such taxes or other liens,
and any amounts paid thereon by the Mortgagee shall constitute additional indebtedness secured by this
Mortgage, shall bear interest at the Default Rate, as set forth in the Notes from the date of payment, and shall
become immediately due and owing to the Mortgagee.

5. Insurance.

A. Theivisitgagor shall maintain at its sole cost and expense, the following insurance coverage with
respect to the Land:

(1} Insurance against 'oss of or damage to the Mortgaged Premises by fire and such other risks as
are customarily insured againsi‘i the area in which the Land are located, including but not limited to, risks
insured against under extended covirags policies with all risk and difference in conditions endorsements,
in each case in amounts at alt times sifiic’ent to prevent the Mortgagor from becoming a co-insurer under
the terms of the applicable policies and, i1 anivevent, in such amounts and against such insurable risks, as
from time to time may reasonably be required by the Mortgagee.

(if) Comprehensive general liability insurarice against any and all ¢laims (including all costs and
expenses of defending the same) for bodily injury or déat! and for property damage occurring upon, in or
about the Land and the adjoining streets or passageways in ar=ounts not less than $2,000,000.00;

(iii) Such other insurance as is customarily purchased ir’the area for similar types of business,
including, but not limited to loss of rents equal to one years aggicgzie rental income for the Mortgaged
Premises, in such amounts and against such insurable risks, as from time to fime may reasonably be required
by the Mortgagee.

The Mortgagor may effect for its own account any msurance not required ander the provisions of
subparagraph A hereof, but any insurance effected by the Mortgagor on the Land, whetiier or not required
under this Mortgage, shall be for the benefit of the Mortgagee and the Mortgagor, as-b<ir interests may
appear, and shall be subject to the provisions of this Mortgage.

C. If the Mortgagor shall fail to keep the Land insured in accordance with the requirements of
this Paragraph, the Mortgagee shall have the rights, at its option and in addition to any other remedies
available to it under this mortgage, to provide for such insurance and pay the premiums thereof, and any
amounts paid thereon by the Mortgagee shall constitute additional indebtedness secured by this Mortgage,
shall bear interest at the Default Rate, as set forth in the Notes from the date of payment, and shall become
immediately due and owing to the Mortgagee.

D. All policies of insurance to be furnished under this Mortgage shall be in forms and with
companies reasonably satisfactory to the Mortgagee, with standard mortgage clauses attached to or
incorporated in all policies in favor of the Mortgagee, including a provision requiring that the coverage
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evidenced thereby shall not be terminated or materially modified without Thirty (30) calendar days' prior
written notice to the Mortgagee. Any or all of such insurance may be provided for under a blanket policy
or policies carried by the Mortgagor or any affiliated corporation.

E. The Mortgagor shall deliver to the Mortgagee the originals of all insurance policies or
certificates of coverage under blanket policies, including renewal or replacement policies, and in the case
of insurance about to expire shall deliver renewal or replacement policies or binders as to the issuance
thereof or certificates in the case of blanket policies not less than fourteen (14) days prior to their respective
dates of expiration.

F. On all insurance policies of the character described in clauses (1) and (iii), of subparagraph
A of this Paragraph 5, Mortgagee shall be named as Mortgagee in the standard mortgage clause and as an
additional loss payee where appropriate and such insurance shall be for the benefit of the Mortgagor and the
Mortgagec. a:, their interest may appear: provided, however, such insurance may provide that, so long as
Mortgagor is'not.in default, any loss or damage to the Land not exceeding FIFTY THOUSAND DOLLARS
($50,000.00) sha': be adjusted by and paid to the Mortgagor and any such loss exceeding FIFTY
THOUSAND DGEEARS ($50,000.00) shall be adjusted by the Mortgagor and the Mortgagee and paid to
the Mortgagee. Allsuch imsurance proceeds shall be applied in accordance with Paragraph 6 below, and any
amounts not so applied shull-be paid to the Mortgagor.

G. On all insurance‘policies of the character described in clauses (ii) and (v) of subparagraph
A of this Paragraph 5, Mortgagee shall e named as an additional named insured thereunder.

H. [n any event, the Mortgagor shall continue to pay the principal and interest on the Notes
notwithstanding any damage, loss or incapacity.

6. Damage or Destruction

A, In case of any damage to or destruction of #lie Land or any part thereof from any cause
whatsoever, other than a Taking (as defined in Paragraph i 0 bclow), the Mortgagor shall promptly give
written notice thereof'to the Mortgagee, unless in Mortgagor's reasciable opinion such damage or destruction
involved less than FIFTY THOUSAND DOLLARS ($50,000.00). i 2:vevent, but subject to the provisions
of subparagraph C of this Paragraph 6, Mortgagor shall restore, repair, replace, or rebuild the same or cause
the same to be restored, repaired, replaced or rebuilt to substantially the saric vaiue, condition and character
as existed immediately prior to such damage or destruction of with such changus; alterations and additions
as may be made at the Mortgagor's election pursuant to Paragraph 4. Such restora‘ion; repair, replacement
or rebuilding (herein collectively called "Restoration”) shall be commenced promptly 4nd completed with
diligence by the Mortgagor, subject only to delays beyond the control of the Mortgager,

B. Subject to subparagraph C of this Paragraph 6, all net insurance proceeds received by the
Mortgagee pursuant to this Paragraph 6, at Mortgagee's sole option, may be made available to the Mortgagor
for the Restoration required hereby in the event of damage or destruction on account of which such insurance
proceeds are paid. If at any time the net insurance proceeds which are payable to the Mortgagor in
accordance with the terms of this Mortgage shall be insufficient to pay the entire cost of the Restoration, the
Mortgagor shall pay the deficiency. Insuch an event, Mortgagor shall make all payments from its own funds
to the contractor making such Restoration until the amount of said deficiency has been satisfied; thereafter,
Mortgagee shall make subsequent payments from the insurance proceeds to Mortgagor or to the contractor,
whichever is appropriate. All payments hereunder shall be made only upon a certificate or certificates of a
supervising architect appointed by the Mortgagor and reasonably satisfactory to the Mortgagee that
payments, to the extent approved by such supervising architect, are due to such contractor for the
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Restoration, the Land are free of all liens of record for work, labor or materials, and that the work conforms
to the legal requirements therefor.

C. If an Event of Default (as hereinafter defined) shall occur, all insurance proceeds received
by the Mortgagee may be retained by the Mortgagee and applied, at its option, in payment of the mortgage
indebtedness and any excess repaid to or for the account of Mortgagor.

7. Indemnification.

The Mortgagor will protect, indemnify and save harmless the Mortgagee from and against all
liabilities obligations, claims, damages, penalties, causes of action, costs and expenses (including, without
limitation, reasonable attorneys' fees and expenses), imposed upon or incurred by or asserted against the
Mortgagee, as a result of (a) ownership of the Land or any interest therein or receipt of any rent or other sum
therefrom, (h) any accident, injury to or death of persons or loss of or damage to property occurring in, on
or about the.Lard or any part thereof or on the adjoining sidewalks, curbs, vaults and thereof or on the
adjotming sidewaiks; curbs, vaults and vault space, if any, adjacent parking areas, streets or ways, (¢) any use,
nonuse or condition 5 ihe Land or any part thereof or the adjoining sidewalks, curbs, vaulis and vault space,
if any, the adjacent parkiny areas, streets or ways, (d) any failure on the part of the Mortgagor to perform or
comply with any of the termis of this Mortgage, or (¢) the performance of any labor or services or the
furnishing of any materials or'ovher property with respect to the Land or any part thereof. Any amounts
payable to the Mortgagee under tlis Paragraph which are not paid within ten (10) days after written demand
therefor by the Mortgagee shall bear interest at the Default Rate, as set forth in the Notes from the date of
such demand and shall constitute addition«l indebtedness secured by this Mortgage. The obligations of the
Mortgagor under this paragraph shall surviv: <oy termination or satisfaction of this Mortgage.

8. Sale, Conveyance, Mortgaging, Hypothecation, or Other Transfer.

a) If, during the term of the Notes, the Morigagor shall (whether voluntarily or by operation
of law) sell, convey, assign, mortgage, convert the Mortgazel Premises to a townhome under the Illinois
Condominium Act, hypothecate or otherwise transfer or encum bzt the Land or any part thereof or any right,
title therein except to an entity wholly-owned directly or indirectly by the Mortgagor, all sums due hereunder
shall become immediately due and payable and the Mortgagor, shaii inimediately pay the principal balance
plus all accrued interest, prepayment premium, if any, and other amounic 1einaining unpaid under the Notes.
Mortgagor shall not permit title to the Land or any portion thereof or to be'con veyed or mortgaged, or the
beneficial interest or any portion thereof to be assigned, collaterally assigned or otherwise transferred or
encumbered, voluntarily or involuntarily, directly or indirectly, without the prio wiitten consent of the
Mortgagee. If prepayment is elected by Mortgagor, it shall be delivered to Mortgagec surultaneously with
the sale, conveyance, assignment, mortgage, hypothecation or other transfer or encumbfasice together with
accrued interest thereon.

b) Inthe event the Mortgagor conveys, sells, grants possession, transfers or assi gns any interest
therein, either directly or indirectly, including but not limited to the assignment of a beneficial interest,
converts or subjects the Mortgaged Premises to the [llinois Condominium Act, or contracts to do any of the
foregoing, without the prior written consent of the Mortgagee, which consent shall not be unreasonably
withheld or violates any of the provisions of the Notes, all terms and provisions of the Notes being
incorporated herein by reference, all sums due hereunder, both principal and interest, shall become
immediately due and payable irrespective of the maturity date specified.
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9. Priority of Lien: After-Acquired Property.

This Mortgage is and will be maintained as avalid first mortgage. The Mortgagor will not, directly
or indirectly, create or suffer or permit to be created, or to stand against the Land, or any portion thercof, or
against the rents, issues and profits thereof, any lien, security interest, encumbrance or charge prior to or on
a parity with the lien of this Mortgage provided, however, that nothing herein contained shall require the
Mortgagor to pay any Impositions or insurance premiums prior to the last day on which the same shall
become due and payable without penalty or prevent the Mortgagor from contesting the validity of any
Impositions in accordance with the provisions of this Mortgage.

Subjectto the rights granted under Paragraph 25, the Mortgagor will keep and maintain the Land free
from all liens for moneys due and payable to persons supplying labor for and providing materials used in the
construction, modification, repair or replacement of the Land. If any such liens shall be filed against the

Land, the Mfottgagor agrees to cause the same to be discharged of record promptly afier the Mortgagor has
notice thereof:

In no evéntskall Mortgagor do, or permit to be done, or omit to do, or permit the omission of, any
act or thing, the doing of which, or omission to do which, would impair the security of this mortgage. The
Mortgagor shall not initiats._join in or consent to any change in any private restrictive covenant, zoning
ordinance or other public or prirate restriction or agreement materially changing the uses which may be made
of the Land or any part thereot wichout the express written consent of the Mortgagee.

All property of every kinds acquived by the Mortgagor after the date hereof which, by the terms
hereof, is required or intended to be subjietzd to the lien of this Mortgage shall, immediately upon the
acquisition thereof by Mortgagor, and withou' any further mortgage, conveyance, assignment or transfer,
become subject to the lien and security of this Mcrtgage. Nevertheless, Mortgagor will do such further acts
and execute, acknowledge and deliver such further ceaveyances, mortgages, security agreements, financing
statements and assurances as Mortgagee shall reasonzoly require for accomplishing the purpose of this
Mortgage.

If any action or proceeding shall be instituted to recover pessession of the Land or any or any part
thereof or to accomplish any other purpose which would materially affeot this Mortgage, Mortgagor will
immediately, upon service of notice thereof, deliver to Mortgagee a tvu¢ cony of each precept, petition,
summons, complaint, notice of motion, order to show cause, and all otherJrocess, pleadings and papers
however designated, served in any such action or proceeding.

10. Condemnation.

A. The term "Taking” as used herein shall mean a Taking of all or part of the La:d under the
power of condemnation or eminent domain. Promptly upon the receipt by Mortgagor of notice of the
institution of any proceeding for the Taking of the Land or any part thereof, Mortgagor shall give written
notice thereof to Mortgagee and Mortgagee may, at its option, appear in any such proceeding. Mortgagor
will promptly give to Mortgagee copies of all notices, pleadings, awards, determinations and other papers
received by Mortgagor in any such proceeding. Mortgagor shall not adjust or compromise any claim for
award or other proceeds of a Taking without having first given at least Thirty (30) days' prior written notice
to Mortgagee of the proposed basis of adjustment or compromise and without first having received the
written consent thereto of Mortgagee. Any award or other proceeds of a Taking, after allowance for
expenses incurred in connection therewith, are herein referred to as "Condemnation Proceeds".
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B. In the event of a Taking of all or substantially all of the Land, or a Taking of less than all
or substantially all of the Land are not susceptible to restoration, the Condemnation Proceeds shall be paid
to Mortgagee and applied, at its option, (i) to payment of the mortgage indebtedness or, (ii) shall be made

available to Mortgagor for the purpose of restoration of any improvement located on the Mortgaged
Premises.

C. [f an Event of Default shall oceur, any Condemnation Proceeds in the hands of Mortgagee
or to which Mortgagee is entitled may be retained by Mortgagee and, at its option, applied in payment of the
mortgage indebtedness. Any amount remaining in the hands of Mortgagee following such application shall
be paid to Mortgagor.

1. Right to Inspect.

Mcrteagee, its agents and representatives, may at all reasonable times and with reasonable advanced
written notice make such inspections of the Premises as Mortgagee may deem necessary or desirable.

12, doutsand Records; Financial Statements,

Mortgagor will keep.and maintain books of records and account relating to the Land and operation
thereof, including the leases relaiing to the Land, which books of record and account shall, at all reasonable
times, be open to the inspection of Mortgagee and its accountants and other duly authorized representatives
of Mortgagee. Mortgagor shall entcr in'such books of record and account full, true and correct entries in

accordance with generally accepted accqunting principles of all dealin gs and transactions relative to the Land
there in.

The Mortgagor, or its beneficiary, shall deliver to the Mortgagee, at the place where interest is
thereon payable, financial and operating statements f the Premises for each fiscal year, within ninety (90)
days after the end of each fiscal year. In addition, at thetirie Mortgagor’s beneficiary delivers the financial
records set forth above, Mortgagor, or its beneficiary, shaftdeliver to Mortgagee, financial operating
statements for the Premises. Such financial and operating statem.eiits shall consist of a balance sheet, audited
operating statements, rental, cash flow and eXpense statements «nd opies of bank reconciliations and
statements, all in reasonable detail as may be reasonably requested by Mertgagee. The financial statements
and all other financial and operating statements shall be certified (o Wortgagee by Mortgagor, or its
beneficiary, as to their truth and accuracy. Ifthe statements furnished by the Mortgagor, or its beneficiary,
shall not be prepared in a form substantially similar to that previously provided M prigagee, or if Mortgagor,
or its beneficiary, fails to furnish the same when due, Mortgagee may audit or cause/io b audited the books
of Mortgagor, or its beneficiary, by an independent certified accountant, at Mortgagor's eapense, and the
costs of such audit shall be added to the principal balance of the Notes and shall bear intercstat the Default
Rate set forth in the Notes until paid, and payable upon demand. In the event of such an audit; Mortgagor,
or its beneficiary, shall cause the books and records of the Mortgagor to be made available to Mortgagee for
such audit purposes.

13, Leases affecting Land.
A. Mortgagor covenants and agrees to keep, observe, and perform and to require the tenants to

keep, observe, and perform all of the covenants, agreements, and provisions of any present or future leases
of any portion of the mortgaged premises on their respective parts to be kept, observed, and performed, and,
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in case Mortgagor shall neglect or refuse to do so, then Mortgagee may, if it shall so elect, perform and
comply with or require performance and compliance by the tenants with any such lease covenants,
agreements and provision, and any sums expended by Mortgagee in performance or compliance therewith
or in enforcing such performance or compliance by the tenant, including costs, expenses, and reasonable
aftorneys' fees, shall bear interest from the date of such cxpenditures at the Default Rate set forth in the
Notes, shall be paid by Mortgagor to Mortgagee upon demand and shall be deemed a part of the debt secured
hereby and recoverable as such in all respects.

B. In addition to the covenants and terms herein contained and not in limitation thereof,
Mortgagor covenants that the Mortgagor will not in any case cancel, abridge or otherwise modify tenancies,
subtenancies, leases, or subleases of the mortgaged property or accept prepayments of installments of rent
to become due thereunder.

The whole of the principal sum and the interest shall become due at the option of Mortgage if
Mortgagor faiis or refuses to comply with the provisions of this paragraph,

C. icitzagor covenants and warrants that, in the event of the enforcement of the Mortgagee
of the remedies provid«d for by law or by this mortgage, any person succeeding to the interest of the
Mortgagor as a result of Suth-enforcement shal] not be bound by any payment of rent or additional rent for
more than one (1) month m advance.

D. Mortgagor covenants aid warrants that should Morigagee succeed to the interest of the
Mortgagor, as Landiord, under the terirs of the leases, pursuant to a default as defined herein, Mortgagee
shall not be liable for security deposits for ary ‘eases on the property.

E. In addition to the above Mortgagor covenants and agrees as follows:

(1) The Mortgagor will not (a) execute an iseigmment of the rents or any part thereof from the
premises unless such assignment shall provide that it is subordinate to the assignment contained in this
mortgage and any assignment executed pursuant hereto: or, (5) except where the lessee is in default
thereunder, terminate or consent to the cancellation or surrender of any, lease of the premises or of any part
thereof, not existing or hereafter to be made, having an unexpired-terin.of two (2) years or more unless,
promptly after the cancellation or surrender of any lease, a new lease iz.epterad into with a new lessee on
substantially the same terms as the terminated or cancelled lease; or (c) ridify any such lease so as to
shorten the unexpired term thercof or 5o as to decrease the amount of the rents payable thereunder: or (d)
accept prepayments of more than two months installments of rents to become due urder such leases, except
prepayments in the nature of security for the performance of the lessees thereunder” o¢ {2) in any other
manner impair the value of the mortgaged property or the security of the Mortgagee for (hs rayment of the
principal of, and interest on, the Notes without Mortgagee's prior written consent,

(11) The Mortgagor will not execute any lease of all or a substantial portion of the premises
except for actual occupancy by the lessee thereunder, and will at all times promptly and faithfully perform,
or cause to be performed, all of the covenants, conditions and agreements contained in all leases of the
premises now or hereafter existing, on the part of the lessor thereunder to be kept and performed. If any
of such leases provide for the giving by the lessee of certificates with respect to the status of such leases, the
Mortgagor shall exercise its right to request such certificates with five (5) days of any demand therefor by
the Mortgagee.
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(i) The Mortgagor shall furnish to the Mortgagee within thirty (30) days after a request by the
Mortgagee to do so, a written statement containin g the names of all lessees of the premises, the terms of their
respective leases, the spaces occupied and the rental paid.

(iv)  Mortgagor covenants and agrees that all agreements to pay leasing commissions (a) shall
provide that the obligation to pay such commissions will not be enforceable against any party other than the
party who entered into such agreement, (b) shall be subordinate to the lien of this Mortgage, and (c) shall
not be enforceable against the Mortgagee. Mortgagor shall furnish Mortgagee with evidence of the foregoing
which is in all respects satisfactory to Mortgagee.

(v) Mortgagor further covenants and agrees that all agreements to manage the Premises (a) shall
provide that the obligation to pay any amount thereunder shall not exceed the sum of five percent (5%) of
the gross revenues generated from the Premises and will not be enforceable against any party other than the
party who<ntered into such agreement (b) shall provide that such agreement, together with any and all liens
and claims for'tien that any manager or other person or entity performing the duties of a manager thereunder
has or may thereafier have thereunder or for managing the Premises or any part thereof, shall be in all
respects subordinaté 4o the lien of the Mortgage and (c) shall not be enforceable against the Mortgage.

Mortgagor shall furnish WMortgagee with evidence of the foregoing which is in all respects satisfactory to
Mortgagee.

14. Hazardous Substances,

Mortgagor covenants and represents that it shall maintain and keep the Premises free at all times of
any environmental violation, waste, hazarc or damage, including toxic chemicals, asbestos, or gasoline, and
that the Mortgagor shall provide reasonable proof required by the Mortgagee that the Premises are free from
any environmental waste, hazard, or damage. Fuither, the Mortgagor represents that the Premises shall not
violate any state or federal environmental statute, regulition or law. The Mortgagor covenants and agrees
that the Mortgagor shall not, nor shall the Mortgagor votuniarily permit any other person or entity to, place,
hold, locate or dispose of any hazardous Substances on, unds« 4t at the Premises or any part thereof, except
in accordance with applicable law. Without limiting the foregoing, Mortgagor shall not cause or knowingly
permit the Premises to be used to generate, manufacture, refine or process Hazardous Substances, nor shall
Mortgagor cause or permit, as a result of any intentional or uninteitional act or omission on the part of
Mortgagor or any tenant or subtenant, a release of hazardous Substances crité the Premises or onto any other
property. Mortgagor shall comply with and use its reasonable efforts to ensuie compliance by all tenants and
subtenants with all applicable federal, state and local laws, ordinances, rules and regulations, and use
reasonable efforts to ensure that any and all tenants and subtenants obtain and cc mpiy with any and all
approvals, registrations or permits required thereunder, The Mortgagee reserves the righi to require the
Mortgagor to obtain enviconmental risk studies and reports at any time during the term of 115 Mortgage. If
at any time any soil test or any other environmental test of the Premises evidences environmepai violations
or dangers, the Mortgagor shall have a period of sixty (60) days to remedy said violation and deliver an
updated test to Mortgagee evidencing that the environmental violations or dangers have been removed. If
the Mortgagor fails to remediate the environmental dangers evidenced by the requisite soil or environmental
test within sixty (60) days, or if any other environmental violation, waste, hazard, or damage occurs on the
Premises and is not remedied within said 60 day period, said environmentai violation, waste, hazard or
damage shall be considered an Event of Default under the terms of this Mortgage, and the Mortgagee shall
have the right, at its option, but shall have no obligation, to cure any environmental violation, waste, hazard
or damage on behalf of the Mortgagor, and any and all amounts advanced by the Mortgagee hereunder shall
become an additional indebtedness of the Mortgagor under the Notes and this Mortgage, and interest shall
accrue on said amounts advanced by the Mortgagee at the Default Rate as set forth in the Notes. Any

-10-



0636309022 Page: 11 of 23

UNOFFICIAL COPY

amounts advanced by the Mortgagee under this paragraph, plus interest thereon, shall be immediately due
and payable by the Mortgagor.

The Mortgagee shall have the right to direct the Mortgagor to conduct environmental tests upon the
Premises at the Mortgagor's expense and to provide the Mortgagee with updated test reports detailing the
results of the environmental tests. Upon receipt of a request for an environmental test from the Mortgagee,
the Mortgagor shall have a period of sixty (60} days to provide the Mortgagee with the results of the requisite
environmental test, unless a shorter period is demanded by a local, state or federal governmental agency, in
which case Mortgagor shall provide said results within the time period requested by such local, state or
federal governmental agency. Any failure of the Mortgagor to conduct any environmental test requested by

the Mortgagee, or to provide the Mortgagee with test results, shall be considered an Event of Default under
the terms of this Mortgage.

The Mortgagor agrees that, in addition to its representations provided in paragraph 14 above, it shall,
at its own expénse, comply with any operation or management plan proposed by any state or federal agency
for the removai of zzbestos from the Premises. The failure of the Mortgagor to comply with this paragraph
shall be considered-a: Event of Default under this Mortgage.

The Mortgagor neleby agrees to indemnify the Mortgagee, its employees, agents, officers and
directors, and hold the Mortgazee harmless from and against any and all losses, liabilities (including strict
liability), damages, injuries, penzities. fines, settlements, expenses and costs of whatever kind or nature,
known or unknown, contingent or otl erwise, including, without timitation, reasonable attorneys' fees, of any
settlement or judgment and claims of any and every kind whatsoever paid, incurred or suffered by, or
asserted against, the Mortgagee by any peisol sr entity or governmental agency, for, with respect to, or as
a direct or indirect result of (i) the presence of Hr under, or the escape, leakage, disposal, spillage, emission,
discharge or release from the Premises of any Harardous Substance in violation of applicable law or (ii) at
any time, the incorrectness or breach of this covenant, warranty or representation set forth in this Mortgage,
including, without limitation, any violation or claim arising under the Comprehensive Environmental
Response, Compensation and Liability Act, the Superfupd Amendment and Reauthorization Act, the
Resource Conservation and Recovery Act, the Federal ‘water Pollution Control Act, the Federal
Environmental Pesticides Act, the Clean Water Act, the Clean Air/Act) and so called federal, state or local
"Superfund” or "Superlien” statute, or any other statute, law, orduianice, code, rule, regulation, order or
decree regulating, relating to or imposing liability (including strict Hardlity), or standards of conduct
concerning any Hazardous Substance, regardless of whether or not caused ty, on behalf of, or within the
control of the Mortgagor; provided however, that the Mortgagor shall not inderanify the Mortgagee for any
such losses, liabilities, damages, injuries, expenses or costs related to or involving Hazardous Substances
placed or disposed of on the Premises after Mortgagee acquired title to the Premises uirnut foreclosure or
deed in lieu of foreclosure.

For purposes of this Mortgage, the term "Hazardous Substances" shall mean and mclude those
elements or compounds which are contained in the list of hazardous substances adopted by the United States
Environmental Protection Agency ("EPA") and the list of toxic pollutants designated by Congress or the EPA
or defined by any other federal, state or local statute, law, ordinance, code, rule, regulation, order or decree
regulating, relating to, or imposing liability (including strict liability) or standards of conduct concerning any
hazardous, toxic or dangerous waste, substance or material, as now or at any time hereinafter in effect.

If the Mortgagor receives any notice or knowledge of (i) the occurrence of any event involving the
use, spill, release, leak, seepage, discharge or clean up of any Hazardous Substance, or (ii) any compliant,
order, citation or other notice with regard to air emissions, water discharges, or any other environmental,
health or safety matter affecting the Mortgagor or the Premises (an "Environmental Complaint") from any
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person or entity (including, without limitation, the EPA) then the Mortgagor shall immediately notify the
Mortgagee orally and in writing of any such notice and, if the Environmental Complaint is in writing, shall
immediately deliver a copy of the Environmental Complaint to Mortgagee. Further, the Mortgagor shall
immediately commence all actions necessary to clean up, remove, resolve and comply with any complaint,
order, citation, notice or Environmental Complaint as may be required to comply with applicable law.

In addition to all other rights granted to the Mortgagee, upon the occurrence of an Environmental
Complaint and the Mortgagor's failure to commence the clean up, removal or resolution of any Hazardous
Substance or Environmental Complaint as required by applicable law within thirty (30) days notice of breach
of a covenant or warranty or receipt of notice or knowledge specified herein and to thereafter continuously
and diligently proceed with such clean up, removal or resolution, except as may be delayed by an act of God,
strike, act of the public enemy, war, blockade, public riot, fire, storm, flood and explosion ("Force Majeure™),
the Mortgagee shail have the right, but not the obligation, to enter onto the Premises or to take such other
actions as/it deems necessary or advisable to clean up, remove, resolve or minimize the impact of, or
otherwise dea! with, any such Hazardous Substance or Environmental Complaint following receipt of any
notice from any_pesson or entity (including without limitation, the EPA) asserting the existence of any
Hazardous Substanzewr an Environmental complaint pertaining to the Premises or any part thereof, which,
if true, could result iira+ erder, suit or other action against the Mortgagee and/or which, in the reasonable
opinion of the Mortgagec, corld have a materially adverse impact on the value of the Premises or otherwise
Jeopardize the Mortgagee's lien-against the Premises granted or created under the Mortgage. Any funds of
the Mortgagee used for any purpose referred to in this Section shall constitute advances secured by the Loan
Documents and shall bear interest al the Default Rate specified in the Notes to be applicable after default
thereunder.

The provision of this Section 14 shait be in addition to any and all other obligations and liabilities
Mortgagor may have to Mortgagee and shall surive the transactions contemplated herein,

15. Events of Default.
In the case one or more of the following events ("Everts-of Default") shall occur, to-wit:

A. If default shall be made in the payment of any installzent of interest, or of principal and
interest, on the Notes, or in the payment of any other amount required to b2 paid thereunder or hereunder
when the same or any part thereof shall become due and payable, and if sucl default shall not have been
cured within the time period, if any, given under the Notes or this Mortgage; o1,

B. If default shall occur under the terms and provisions of the Loan Agréement or any of the
Loan Documents as defined in the Loan Agreement, which is not cured within any applicable cure or grace
period.; or,

C. Subject to the rights granted under Paragraph 25, if default shall be made in the payment of
any taxes or lien when the same shall become due and payable, and if such default shall remain uncured for
a period of thirty (30) days after written notice from Mortgagee to Mortgagor of such defauit; or,

D. If default shall be made in the performance of any of the other covenants or provisions of
the Notes or this Mortgage and if such default shall remain uncured for a period of thirty (30) after written
notice from Mortgagee, provided that, if the default is curable but not reasonably capable of being cured
within such thirty (30) day period, such default shall be deemed cured for the purposes hereof if, and so long
as, Mortgagor shall commence such cure within such thirty (30) day period and diligently pursue said cure
to completion; or,
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E. I Mortgagor shall make a general assignment for the benefit of creditors, or shall state in
writing or by public announcement its inability to pay its debts as they become due, or shall file a petition
in bankruptey, or shall be adjudicated a bankrupt, or insolvent, or shall file a petition secking any
reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under any
present or future statute, law or regulation, or shall file an answer admitting or not contesting the material
allegations of a petition against it in any such proceeding, or shall seck or consent to or acquiesce in the
appointment of any trustee, receiver or liquidator of Mortgagor or any material portion of their assets; or,

F. If, within Sixty (60) days after the commencement of any proceeding against Mortgagor
seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief
under any present or future statute, law or regulation, such proceeding shall not have been dismissed, or if,
within Sixty (60) days after the appointment, without the consent or acquiescence of Mortgagor, of any
trustee, receiver or liquidator of Mortgagor or any material portion of their assets, such appointment shall
not have kéenivacated; or,

G. 'Lany representation or warranty made by Mortgagor in this Mortgage, in the Loan
Agreement, or made kengtofore or contemporancously herewith in any other instrument, agreement or written
statement in any way refated hereto or to the loan transaction(s) with which this Mortgage is associated, shall
prove to have been false or/ircorrect in any material respect on or as of the date when made and such falsity
or incorrectness shall materially affect the security of this Mortgage.

Then, in any such event, at tlie option of Mortgagee, the entire unpaid principal balance of the Notes
secured hereby, the applicable premium; it any, and all accrued and unpaid interest under the Notes, and any
other sums secured hereby shalt be due and pavable immediately and, thereafter, each of said amounts shall
bear interest at the Default Rate as defined in the Notes. All costs and expenses incurred by, or on behalf
of, Mortgagee (including, without limitation, resonable attorneys’ fees and expenses) occasioned by an
Event of Default by Mortgagor hereunder shall bé 'mmediately due and payable by Mortgagor and,
thereatter, each of said amounts shall bear interest at the Défault Rate as defined under the Notes. A fier any
such Event of Default, Mortgagee may institute, or cause to b instituted, proceedings of the realization of
its rights under this Mortgage or the Notes.

16. Rights, Powers and Remedies of Mortgagee.

[f an Event of Default shall occur, Mortgagee may, at any time, i iis’clection and to the extent
permitted by law and after expiration of any applicable grace period:

A Advertise the Land or any part thereof for sale and thereafter sell, assiga. transfer and deliver
the whole, or from time to time any part, of the Land, or any interest in any part thereof] at any private sale
or at public auction, with or without demand upon Mortgagor, for cash, on credit or in exchedage for other
property, for immediate or future delivery, and for such price and on such other terms as Morigagee may,
in its discretion, deem appropriate or as may be required by law. The exercise of this power of sale by
Mortgagee shall be in accordance with the provisions of any statute of the State of Illinois now or hereafter
in effect which authorizes the enforcement of a mortgage by power of sale, or any statute expressly amending
the foregoing:

B. Enter upon and take possession of the Premises or any part thereof by summary proceedings,
ejectment or otherwise, and may remove Mortgagor and all other persons and any and all property therefrom,
and may hold, operate, manage, and lease the same and receive all earnings, income, rents, issues and
proceeds accruing with respect thereto. Mortgagee shall be under no liability for or by reason of such entry,
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taking of possession, removal, holding, operation or Mmanagement, except that any amounts so received shall
be applied as hereinafter provided in this Paragraph; and

C. Make application for the appointment of either an order for mortgagee in possession or a
receiver for the Lands whether such Mortgagee in possession or receivership be incident to a proposed sale
of said Land or otherwise, and Mortgagor hereby consents to the appointment of such receiver and agrees
not to oppose any such appointment. Further, Mortgagor agrees that Mortgagee shall have the right to

appoint a receiver, or at Mortgagee’s option, be appointed mortgagee in possession or receiver of the Land,
at Mortgagee's option.

Inthe event the right to accelerate the indebtedness secured hereby or to foreclose the Mortgage has
accrued to Mortgagee, whether the entire debt has then been accelerated, Mortgagee may, with order of Court
notice to or demand upon Mortgagor, take possession of the Land. Should Court proceedings be instituted,
Mortgagornereby consents to the entry of an order by agreement to effect and carry out the provisions of
this Subparagaph C. While in possession of the Land, Mortgagee shall have the following powers:

3 T2 collect the rents and manage, lease alter and repair the Land cancel of modify
existing ieases, obtain insurance and in general have all powers and rights customarily
incidentto absolute ownership: and

(ii) To pay out ui tie rents so collected the management and repair charges, taxes, insurance,
commissions, fees 2nd all other expenses and, after creating reasonable reserves, apply the
balance (if any), on aceount of the indebtedness secured hereby.

Mortgagee may remain in possession ¢t the Land, in the event of'a foreclosure, until the foreclosure
sale and thereafter during the entire period of recemgtion (if any), if a deficiency exists. Mortgagee shall
incur no liability for, nor shall Mortgagor assert any Claim, set-off or recoupment as a result of, any action
taken while Mortgagee is in possession of the Property except only for Mortgagee's own gross negligence
or willful misconduct. In the event no foreclosure proceedings-are commenced, Mortgagee may remain in
possession as long as there exists a Default.

If requested by Mortgagee or any purchaser from Mortgagee, -Mortgagor shall ratify and confirm
any such sale, assignment, transfer or delivery by executing and delive ing to Mortgagee or such purchaser
all appropriate deeds, bills of sale, leases, assignments and other instrumen’t as may be designated in such
request. Further, Mortgagor agrees that Mortgagee may be a purchaser of the Lzoszhold Interest or any part
thereof or any interest therein at any sale, whether pursuant to power of sale or otherwise, and may apply
upon the purchase price the indebtedness secured hereby. Any purchaser at any sale shaliarquire good title
to the property so purchased, free of the lien of this Mortgage and free of all rights o/ redemption in
Mortgagor. The receipt of the officer making the sale under judicial proceedings or of Mortgagee shall be
sufficient discharge to the purchaser for the purchase money and such purchaser shall not be responsible for
the proper application thereof,

Mortgagor hereby waives the benefit of all appraisement, valuation, stay, extension, redemption and
equity of redemption laws now or hereafter in force and all rights of marshaling in the event of any sale
hereunder of the Land or any part thereof or any interest therein.

The Proceeds of any sale of the Land or part thereof or any interest therein, whether pursuant to
power of sale or otherwise hereunder, and all amounts received by Mortgagee by reason of any holding,
operation or management of the Land or any part thereof, together with any other moneys at the time held
by Mortgagee, shall be applied in the following order:
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First: To all costs and expenses of the sale of the Land or any part thereof or any interest therein,
or entering upon, taking possession of, removal from, holding, operating and managing the Land or any part
thereof, as the case may be, together with (a) the costs and expenses of any receiver of the Land or any part
thereof appointed pursuant hereto and (b) any taxes, assessments or other charges, prior to the lien of this
Mortgage, which Mortgagee may consider necessary or desirabie to pay;

Second: To any indebtedness secured by this Mortgage and at the time due and payable, other than
the indebtedness with respect to the Notes at the time outstanding;

Third: To all amounts of principal, premium, if any, and interest at the time due and payable on the
Notes at the time outstanding (whether at maturity or on a date fixed for any installment payment or any
prepayment or by declaration or acceleration or otherwise), including interest at the Default Rate, as set forth
in the Notes, and (to the extent permitted under applicable law) on any overdue interest: and, in case such
moneys shzil be insufficient to pay in full the amount so due and unpaid upon the Notes, then, first, to the
payment of alldmounts of interest at the time due and payable on the Notes, and second, to the payment of
all amounts of prircipal and premium if any, at the time due and payable on the Notes and

Fourth: The caizice, if any, to the person or entity then entitled thereto pursuant to applicabie state
law,

Mortgagor hereby waives il rights of redemption and/or equity of redemption which exists either
by statute and/or common law for sal% ug ler any order or decree of foreclosure of this Mortgage on its own
behalf and on behalf of its beneficiary and of each and every person, except decree or judgment creditors of

Mortgagor who may acquire any interest il er title to the Land or the trust estate subsequent to the date
hereof.

[7. Remedies are Cumulative,

Each right, power and remedy of Mortgagee now or liereafter existing at law or in equity shall be
cumulative and concurrent and shall be in addition to every lignt; power and remedy provided for in this
Mortgage, and the exercise of any right, power or remedy shall rot preclude the simultaneous or later
exercise of any other right, power or remedy.

18. Taxes on Mortgage or Notes.

In the event of the passage of any law which deducts from the value of rea] oroperty, for purposes
of taxation, any lien thereon and which, in turn, imposes a tax, whether directly v udivectly, on this
Mortgage or on the Notes, and if Mortgagor is prohibited by law from paying the whale of such tax in
addition to every other payment required hereunder, or if M ortgagor, although permitted to pay-such tax, fails
to do so in a timely fashion, then, in such event, at the option of Mortgagee, the entire unpaid principal
balance of the Notes secured hereby, and all accrued and unpaid interest under the Notes, and any other sums
secured thereby shall be due and payable immediately without premium and, thereafter, each of said amounts
shali bear interest at the Default Rate, as set forth in the Notes, from the date advanced until fully repaid by
Mortgagor.

19. Compromise of Actions.

Any action, suit or proceeding brought by Mortgagee pursuant to this Mortgage, or otherwise, and
any claim made by Mortgagee under this Mortgage, or otherwise, may be compromised, withdrawn or
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otherwise dealt with by Mortgagee without any notice to or approval of Mortgagor, except as otherwise
provided in this Mortgage.

20. No Waiver.

No delay or failure by Mortgagee to insist upon the strict performance of any term hereof or of the
Notes or to exercise any right, power or remedy provided for herein or therein as a consequence of an Event
of Default hereunder or thereunder, and no acceptance of any payment of the principal, interest or premium

21, Fuither Assurances.

The Mortgacoz at its expense, will execute, acknowledge and deliver such instruments and take such
actions as Mortgagee fredi time to time may reasonably request for the further assurance to Mortgagee of

the properties and rights 10w or hereafter subjected to the lien hereof or assigned hereunder or intended so
to be,

22, Defeasance.

IfMortgagor shall pay the princiyal) interest and premium, if any, due under the Notes in accordance
with the terms thereof, and if it shall pay a't o.hzr sums payable hereunder and shall comply with all other
terms hereof and of the Notes, then this Morigage and the estate and rights hereby created shall cease,
terminate and become void, and thereupon Mortgag ce, it the expense of Mortgagor, shall execute and deliver
to Mortgagor such instruments as shall be required 1q evidence of record the satisfaction of this Mortgage
and the lien thereof, and any sums at the time held by.

23. Definitions.

Where used in this Mortgage, unless the context clearly Tidicates a contrary intent or unless
otherwise specifically provided herein, the word "Mortgagor” shall be constried as meaning the "Mortgagor
and any subsequent owner or owners of the Land", and the word "Mortgagee"sfiali be construed as meaning
"Mortgagee" and any subsequent holder or holders of this Mortgage.

24 Authorization.
The execution of this Mortgage has been duly authorized by the Mortgagor.

25. Permitted Contests,

Mortgagor, at its expenge, may contest, by appropriate legal proceedings conducted in good faith and
with due diligence, the amount or validity or application, in whole or in part, of any Imposition or lien
therefor or the validity of any instrument of record affecting the Land or any part thereof, provided that (a)

vil or any criminal
liability for failure to comply therewith, and (¢) Mortgagor shall have set aside on its books adequate
reserves with respect thereto and shall have furnished such security, if any, as may be required in the
proceedings or reasonably requested by Mortgagee.
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26. Uniform Commercial Code.

This Mortgage constitutes a Security Agreement under the Uniform Commercial Code of the state
in which the Premises are located (herein called the "Code") with respect to any part of the Premises which
may or might now or hereafter be or be deemed to be personal property, fixtures or property other than real
estate including but not limited to ail personal property and fixtures in connection with the Premises, any
Equipment, Inventory, Accounts, Chattel Paper, I ntangibles, Fixtures, Documents and Instruments as defined
in the Code including all proceeds and products thereof, all insurance and condemnation proceeds, all
building materials, all construction and architectural contracts and all plans and specifications (all for the
purposes of this Section 26 called "Collateral"); all of the terms, provisions, conditions and agreements
contained in this Mortgage pertain and apply to the Collateral as fully and to the same extent as to any other
property comprising the Premises; and the following provisions of this Section 26 shall not limited the
generality of applicability of any other provision of this Mortgage but shall be in addition thereto:

a) TlieMortgagor (being the Debtor as that term is used in the Code) is and will be the true and
lawful owner of tile Cralateral, subject to no liens, charges or encumbrances other than the lien hereof and
Permitted Encumbrances:

b) The Collateral isto0 be used by the Mortgagor solely for business purposes, being installed
upon the Premises for Mortgagor's own use, or as the equipment and furnishings furnished by Mortgagor,
as landlord, to tenants of the Premises.

c) The Collateral will be kep( a. the real estate comprised in the Premises, and will not be
removed therefrom without the consent of the v ortgagee (being the Secured Party as that term is used in the
Code) by Mortgagor or any other person; and the Collateral may be affixed to such real estate but will not
be affixed to any other real estate.

d) The only persons having any interest in the Propises are the Mortgagor, its beneficiaries and
the Mortgagee.

e) There is no Financing Statement covering any of the CoMateral or any proceeds thereof is
on file in any public office except pursuant hereto; and Mortgagor will at i*5-own cost and expense, upon
demand, furnish to the Mortgagee such further information and wi| execute ¢nd deliver to the Mortgagee
such financing statement and other documents in form satisfactory to the Mortgage= and will do all such acts
and things as the Mortgagee may at any time or from time to time reasonably request or as may be necessary
or appropriate to establish and maintain a perfected security interest in the Collaterai = seeurity for the
Notes, subject to no adverse liens or encumbrances; and the Mortgagor will pay the cost 6f fiting the same
or filing or recording such financing statements or other documents, and this instrument, in al| public offices
wherever filing or recording is deemed by the Mortgagee to be necessary or desirable.

) Upon the occurrence of any Event of Default hereunder (regardless of whether the Code has
beenenacted in the jurisdiction where rights or remedies are asserted) and at any time thereafter (such defauit
not having previously been cured), the Mortgagee at its option may declare the Notes immediately due and
payable, and thereupon Mortga gee shall have the remedies of a secured party under the Code, including
without limitation, the right to take immediate and exclusive possession of the Collateral, or any part thereof’,
and for that purpose may, so far as the Mortgagor can given authority therefor, with judicial process, enter
(ifthis can be done without breach of the peace), upon any place where the Collateral or any part thereof may
be situated and remove the same therefrom (provided that if the Collateral is affixed to real estate, such
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certified mail or equivalent, postage prepaid, to the address of Mortgagor shown in Section 28 of this
Mortgage, at least ten (10) days before the time of the sale or disposition. The Mortgagee may but at any
public sale and if the Collateral is of a type customarily sold in a recognized market or is of a type which is
the subject of widely distributed standard price quotations, Mortgagee may but at private sale. Any such sale
may be hel< a¢ part of and in conjunction with any foreclosure sale of the real estate comprised with the
Premises, the Collateral and real estate to be sold as one lot if Mortgagee so elects. The net proceeds realized
upon any such cispesition, after deduction for the expenses of retaking, holding, preparing for sale, selling
or the like and th¢ veasenable attorneys’ fees and legal expenses incurred by Mortgagee, shall be applied in
satisfaction of the Noies, The Mortgagee will account to the Mortgagor for any surplus realized on such
disposition.

£) The remedies of the Mortgagee hereunder are cumulative and the exercise of any one or
more of the remedies provided for heein'or under the Code shall not be construed as a waiver of any of the
other remedies of the Mortgagee, inciuding having the Collateral deemed part of the realty upon any
foreclosure thereof so long as any part of tlie Woies remains unsatisfied,

h) The terms and provisions contain 2d in this Section 26 shall, unless the context otherwise
requires, have the meanings and be construed as provided in the Code.

27. Amendments.

This Mortgage cannot be changed or terminated orally but may only be amended, modified or
terminated pursuant to written agreement between Mortgagor and Muoripagee.

28. Notices.

Any notice, demand or other communication given pursuant to the terms heréof shall be in writing
and shall be delivered by personal service or sent by registered mail, return receipi r=arested, postage
prepaid, addressed as follows:

If to Mortgagee: The PrivateBank and Trust Company
10 North Dearborn Street
Chicago, {llinois 60602
Attn: Danie] Siadak
Managing Director

If to Mortgagor: Gary DeStefano
Emily DeStefano
1119 Judson Street
Evanston, IL 60202

-18-
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or at such other address within the United States or to the attention of such other office as either party shall
have designated in writing to the other. Any such notice, demand or other communication shall be deemed
given when received at the office of the Mortgagee or Mortgagor or of any other officer who shall have been
designated by the addressee by notice in writing to the other party.

29 Future Advances.

Mortgagee may, at its sole option and discretion upon request of Mortgagor, at any time before full
payment of this Mortgage, make further advances to Mortgagor, and the same with interest shall be on a

secured hereby and remaining unpaid shall not exceed $3,000,000.00, plus interest and any advances for the
benefit or protection of the Premises, including payment of taxes, insurance, assessments or levies, with
interest on such disbursements as provided in this Mortgage, and provided, that if Mortgagee shall make
further advances as aforesaid, M ortgagor shall repay all such advances in accordance with the notes or notes,
oragreement oragresments, evidencing same, which Mortgagor shall execute and deliver to Mortgagee and
which shail be payakieno later than the maturity of this Mortgage and shall include such other terms as
Mortgagee shall require Notwithstanding anything herein to the contrary, Mortgagor acknowledges that
Mortgagee shall be underne obligation to make any future advances to Mortgagor in connection with this
Mortgage, the Notes or the Loar Agreement.

30. Expense of Litigatio and Preparation Where No Litigation is Initiated.

If any action or proceeding be corimerced to which Mortgagee is made a party, or in which it
becomes necessary to defend or uphold the liet/cTthis Mortgage, all sums paid by Mortgagee for the expense
(including reasonable attorneys' fees) of any litiga‘ton'to prosecute or to defend the rights and lien created
by this Mortgage shall be paid by the Mortgagor imincdi itely upon written demand therefor, together with
interest thereon at the Default Rate set forth in the Notes from the date of payment, or title to, interest in or
claim upon the Premises, attaching to or accruing subsequentc the lien of the this Mortgage, and shall be
deemed to be secured by this Mortgage. Mortgagor further expressly agrees to pay all costs and expenses
including reasonahle attorneys's fees should Mortgagee incur cosis and attorneys fees relating to this
Mortgage even in the event no suit or litigation is initiated,

31. Cross-Default Clause. Any default by Mortgagor in the perfs mance or observance of any
covenant or condition hereof in accordance with Paragraph 15 above shall be désined default or event of
default under each of the Loan Documents, entitling Mortgagee to exercise all or any remedies available to
Mortgagee under the terms of any or all Loan Documents, and any default or event of defavitinder any other
Loan Document shall be deemed a default hereunder, entitling Mortgagee to exercise any or-all remedies
provided for herein. Failure by Mortgagee to exercise any right which it may have hereundar <iiall not be
deemed a waiver thereof unless so agreed in writing by Mortgagee, and the waiver by Mortgagee of any
default by Mortgagor hereunder shal| not constitute a continuing waiver or a waiver of any other default or
of the same default on any future occasion.

Neither the Mortgagor, nor any person claiming under Mortgagor, shall have or enjoy any right to
marshaling of assets, all such right being hereby expressly waived as to the Mortgagor and all persons
claiming under Mortgagor, including junior lienors, No release of personal liability of any person whatever
and no release of any portion of the property now or hereafter subject to the lien of any of the Mortgage
Instruments shall have any effect whatever by way of impairment or disturbance of the lien or priority of any
of said Mortgage Instruments. Any foreclosure or other appropriate remedy sought may be brought and



0636309022 Page: 20 of 23

UNOFFICIAL COPY

prosecuted as to any part of the mortgaged security, wherever located, without regard to the fact that
foreclosure proceedings or other appropriate remedies have or have not been instituted elsewhere on any
other land subject to the lien of said Mortgage Instruments or any of them.

32. Disclaimer by Mortgagee. Mortgagee shall not be liable to any party for services performed
or obligations due in connection with this Loan. Mortgagee shall not be liable for any debts or claims
accruing in favor of any parties against Mortgagor or against the Mortgaged Premises. The Mortgagor is not
nor shall be an agent of Mortgagee for any purposes, and Mortgagee is not a venture partner with Mortgagor
in any manner whatsoever. Approvals granted by Mortgagee for any matters covered under this Agreement
shall be narrowly construed to cover only the parties and facts identified in any written approval or if not in
writing such approvals shall be solely for the benefit of Mortgagor.

33. Miscellaneous.

A, If the time of payment of all indebtedness secured hereby or any part thereof be extended
at any time or (imes, if the Notes be renewed, modified or replaced, or if any security for the Notes be
released, Mortgagorand any other parties now or hereafter liable for payment of such indebtedness in whole
or in part or interested izi-the Land shall be held to consent to such extensions, renewals, modifications,
replacements and releases] a1d their liability and the fien hereofand the Other Ioan Documents and Security
Agreements and the rightscreatad hereby and thereby shall continue in full force, except as to those parties
released, the right of recourse agaiist all such other parties being reserved by Mortgagee.

B. The Loan proceeds atc 15 be used, atong with Mortgagor's other funds, for the refinance of
the Mortgaged Premises, and for no Girer prrposes, which shall occur contemporaneously with the
disbursement of the Loan Proceeds. Such use is the business purpose of Mortgagor's beneficiaries and the
Loan is therefore not usurious under 815 ILCS 205/4, of the Iltinois Revised Statutes.

C. This Mortgage shall be binding upon Mortgagor and its successors and assigns, and all
persons claiming under or through Mortgagor or any such suciessor or assign, and shall inure to the benefit
of and be enforceable by Mortgagee and its successors and assi s,

D. The headings in this Mortgage are for purposes orreference only and shall not limit or
otherwise affect the meaning hereof,

E. Ifany clause, phrase, paragraph or portion of this Mortgage or the application thereof to any
person, party or circumstances shall be invalid or unenforceable under applicable la:v, such event shall not
affect, impair or render invalid or unenforceable the remainder of this Mortgage nor any-stherclause, phrase,
paragraph or portion hercof, nor shall it affect the application of any clause, phrase, paragrzph or provision
hereof to other persons, parties or circumstances.

{ THE REMAINING PORTION OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS thereof, Mortgagor has caused this Mortgage to be executed as of the date and year
first written above.

MORTGAGOR:

193 SOUTH EVERGREEN STREET, LLC,
an [llinois limited liability company

By: DeStefano Development, Ingorporated.', an 1llinois
| corporation, its Manage

STATE OF ILLINOIS )
) SS.
COUNTY OF )

I » @ Notary Public in and for saig County in the State aforesaid, DO
HEREBY CERTIFY that Gary DeStefano, individually and as President of DeStefano Development,
Incorporated, an illinois corporation, the manager of 193 SOUTH EVERGKEEN STREET, LLC, an Illinois
limited liability company, and Emily DeStefano, known to me to be the sa/; ¢ persons whose names are
subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that they
signed and delivered the said instrument as their own free and voluntary acts, and as ‘ne free and voluntary
act of DeStefano Development, Inc., an Iilinois corporation, as the manager for 193 SGU TH{ CVERGREEN
STREET, LLC, an Illinois limited liability company for the uses and purposes therein sel forth,

GIVEN under my hand and notarial seal this "¢ 8 day of QQ—'\,W Ve , 2006,

“SOFEFC] A
KATMOEENPAbLONGS

4
3
[ 4
issi ires- [ 4 Notary Public, State of Illinois
My Cf)mmlssmn Explres. ;E My Commission Expires Auzust 04, 2010

Lo

%\ ;.\\ 1 AND Commuziicn No Thi
Vo
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EXHIBIT A

LEGAL DESCRIPTION

PARCELI:

THE WEST ' (EXCEPT THE EAST 3.08 FEET) OF THAT PART OF THE WEST % OF THE
NORTHWEST 1/4 OF SECTION 32, TOWNSHIP 42 NORTH, RANGE 11, EAST OF THE THIRD
PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS: COMMENCING AT A POINT IN THE CENTER
OF ROAD, 418 FEET SOUTH OF THE NORTHEAST CORNER OF THE WEST % OF THE
NORTHWEST 1/4 OF SAID SECTION 32, THENCE 4.80 CHAINS, THENCE SOUTH 77 FEET,
THENCE EAST 4.80 CHAINS, THENCE NORTH 77 FEET TO THE PLACE OF BEGINNING, IN COOK
COUNTY, JLLINOIS.

P.LN. NO. 03-32-103-007-0000

Commonly Known a<: 193 SOUTH EVERGREEN STREET, ARLINGTON HEIGHTS, ILLINOIS 60005

PARCEL II:

LOT 16 IN BLOCK 79 IN THE NORTHY ESTERN UNIVERSITY SUBDIVISION OF THAT PART OF
THE NORTH Y2 OF THE NORTH % OF SECTION 19, TOWNSHIP 41 NORTH, RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, LYING EAST OF CHICAGO AVENUE, EXCEPT THE 15-1/2
ACRES IN THE NORTHEAST CORNER THEREOF,.IN COOK COUNTY, ILLINOIS.

P.IN.: 11-19-209-001 VOL. 58

Commonly Known as: 1119 JUDSON AVENUE, EVANSTCHN, ILLINOIS 60202-1314

22-



0636309022 Page: 23 of 23

UNOFFICIAL COPY

EXHIBIT B

PERMITTED EXCEPTIONS

1. General real estate taxes for the tax year 2006 and each year thereafter not yet due and payable.

2. Exception Numbers 9 and 10 (with exceptions 12 and 13 to be insured over for the Mortgage
Policy) contained on Schedule B of First American Title Insurance Company Commitment No, 1030425
dated October 30, 2004. (Affects Parcel D

3. Exception Numbers 7, 9, 10 and 11 contained on Schedule B of Greater Ilfinois Title
Company Commitment No. 004369253 dated November 22, 2006. (Affects Parcel in

4, Mortgage dated J anuary 21,2003, from 193 South Evergreen Street, LLC, an Illinois limited
ltability company 1 favor of The PrivateBank and Trust Company recorded with the Recorder of Deeds in
Cook County, Hlipdis'on January 25, 2005, as Document No. 0502519012. (Affects Parcel )

5. Assignmerit of Rents and Leascs dated January 21, 2005, from 193 South Evergreen Street,

LLC, an tinois limited liabitity company in favor of The PrivateBank and Trust Company and recorded with
the Recorder's Office on Januai v.23,2005, as Document No. 0502519013, (Affects Parcel 1)
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