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THIS AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT
AND FIXTURE FINANCING STATEMENT (this "Mortgage" or "Security Instrument"),
made as of December 29, 2006, by CONTINENTAL TOWERS, L.L.C., a Delaware limited
liability company ("Mortgagor" or "Borrower"), having its principal place of business at c/o
Prime Group Realty Trust, 77 West Wacker Drive, Suite 3900, Chicago, Illinois 60601, and to
WELLS FARGO BANK, N.A., as trustee for the registered holders of COBALT CMBS
COMMERCIAL MORTGAGE TRUST 2006-C1, COMMERCIAL MORTGAGE
PASS-THROUGH CERTIFICATES, SERIES 2006-C1, c/o CWCAPITAL LLC, a
Massachusetts limited liability company, having its principal office at One Charles River Place,
63 Kendrizk Jtreet, Needham, Massachusetts 02494 ("Mortgagee" or "Lender").

WITNESSETH:

To 4ecure the payment of (i) the indebtedness evidenced by those certain
Amended and Restatéd Promissory Notes as described below (such Promissory Notes together
with all extensions, renex/ais or modifications thereof hereinafter collectively called the "Note",
and the indebtedness evideiced by the Note hereinafter being referred to as the "Loan"):
(A) that certain Promissory Note /singularly, the "Borrower Note") of even date of this
Mortgage, made by Borrower and payable to the order of Lender in the original principal sum of
SEVENTY-THREE MILLION SIX JUNDRED THOUSAND AND NO/100 DOLLARS
($73,600,000.00), lawful money of the Uniied States of America, to be paid with interest at a rate
per annum of 5.864% and having a maturity-date of December 1, 2016 (the indebtedness
evidenced by the Borrower Note hereinafter being referred to as the "Borrower Loan"), and
(B) that certain Promissory Note (singularly, the "O:her Note") of even date of this Mortgage,
made by CONTINENTAL TOWERS ASSOCIALFS. 11, LLC, a Delaware limited liability
company ("Other Borrower"), and payable to the order.of'{.ender in the original principal sum
of FORTY-ONE MILLION FOUR HUNDRED THOV.SAND AND NO/100 DOLLARS
($41,400,000.00), lawful money of the United States of Americ?, to'be paid with interest at a rate
per annum of 5.864% and having a maturity date of Decembsr-!, 2016 (the indebtedness
evidenced by the Other Note hereafter being referred to as the "Other 1 san"), and all other sums
due hereunder, under the Other Mortgage (hereinafter defined), under the other Loan Documents
(hereinafter defined) and under the Note; (ii) any and all future or additior:ai advances (whether
or not obligatory) made by Lender to protect or preserve the Security Property ¢r the lien or
security interest created hereby on the Security Property, or for taxes, assessmeiiis ur-¢nsurance
premiums as hereinafter provided or for performance of any of Borrower's obligatios pereunder
or under the other Loan Documents or for any other purpose provided herein or in the ¢thei Loan
Documents (whether or not the original Borrower remains the owner of the Security Property at
the time of such advances) together with interest thereon at the Default Interest Rate (as defined
in the Note) such advances to be secured to the same extent as if such future advances were made
on the date hereof and although there may be no indebtedness outstanding at the time any
advance is made; and (iii) ANY AND ALL OTHER INDEBTEDNESS NOW OWING OR
WHICH MAY HEREAFTER BE OWING BY BORROWER OR OTHER BORROWER
TO LENDER HEREUNDER, UNDER THE OTHER MORTGAGE, UNDER THE NOTE
AND THE OTHER LOAN DOCUMENTS, HOWEVER AND WHENEVER INCURRED
OR EVIDENCED, WHETHER EXPRESS OR IMPLIED, DIRECT OR INDIRECT,
ABSOLUTE OR CONTINGENT, OR DUE OR TO BECOME DUE, AND ALL
RENEWALS, MODIFICATIONS, AMENDMENTS, RESTATEMENTS,
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CONSOLIDATIONS, SUBSTITUTIONS, REPLACEMENTS AND EXTENSIONS
THEREOF (said indebtedness and interest due under the Note and all other sums due
hereunder, under the Other Mortgage, under the Note and the other Loan Documents being
hereinafter collectively referred to as the "Debt"). The principal amount of the Debt shall not
exceed double the aggregate original principal amount of the Note and the Other Note.

Borrower has mortgaged, given, granted, bargained, transferred, sold, alienated,
enfeoffed, conveyed, confirmed, warranted, pledged, assigned, and hypothecated and by these
presents does hereby deed, mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm,
warrant, pledge, assign and hypothecate unto Lender, the real property described in Exhibit A
attached hereta (the "Premises”) and all of Borrower's right, title and interest to the buildings,
structures, fix‘urss, additions, enlargements, extensions, modifications, repairs, replacements and
improvements paw or hereafter located thereon (the "Improvements”);

TOGETEE£R WITH: all right, title, interest and estate of Borrower now owned,

or hereafter acquired, in Ziid to the following property, rights, interests and estates (the Premises,
the Improvements, and such property, rights, interests and estates hereinafter described are

collectively referred to herein zs the."Security Property"):

GRANMTING CLAUSE ONE

All easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, all rights to oil, gas, minerals, coal and oiher substances of any kind or character, and all
estates, rights, titles, interests, privileges, liberties, fénements, hereditaments and appurtenances
of any nature whatsoever, in any way belonging, relating or pertaining to the Premises and the
Improvements and the reversion and reversions, remainder and remainders, and all land lying in
the bed of any street, road, highway, alley or avenue, opened, vacated or proposed, in front of or
adjoining the Premises, to the center line thereof and all the estutes, {ights, titles, interests, dower
and rights of dower, curtsey and rights of curtsey, property, pcssession, claim and demand
whatsoever, both at law and in equity, of Borrower of, in andto the Premises and the
Improvements and every part and parcel thereof, with the appurtenances thercto;

GRANTING CLAUSE TWO

All machinery, furniture, fumishings, equipment, computer scitwere and
hardware, fixtures (including, without limitation, all heating, air conditioning, plurbing,
lighting, communications and elevator fixtures) and other property of every kind and nature,
whether tangible or intangible, whatsoever owned by Borrower, or in which Borrower has or
shall have an interest, now or hereafter located upon the Premises and the Improvements, or
appurtenant thereto, and usable in connection with the present or future operation and occupancy
of the Premises and the Improvements and all building equipment, materials and supplies of any
nature whatsoever owned by Borrower, or in which Borrower has or shall have an interest, now
or hereafter located upon the Premises and the Improvements, or appurtenant thereto, or usable
in connection with the present or future operation, enjoyment and occupancy of the Premises and
the Improvements (hereinafter collectively referred to as the "Equipment”), including any leases
of any of the foregoing, any deposits existing at any time in connection with any of the
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foregoing, and the proceeds of any sale or transfer of the foregoing, and the right, title and
interest of Borrower in and to any of the Equipment that may be subject to any "security
interests" as defined in the Uniform Commercial Code, as adopted and enacted by the State or
States where any of the Security Property is located (the "Uniform Commercial Code"),
superior in lien to the lien of this Security Instrument;

GRANTING CLAUSE THREE

Awards or payments, including interest thereon, that may heretofore and hereafter
be made with respect to the Premises and the Improvements, whether from the exercise of the
right of eminent domain or condemnation (including, without limitation, any transfer made in
lieu of or in'arivipation of the exercise of said rights), or for a change of grade, or for any other
injury to or decrras? in the value of the Premises and Improvements;

GRANTING CLAUSE FOUR

All leases and-other agreements or arrangements heretofore or hereafter entered
into affecting the use, enjoymier. or occupancy of, or the conduct of any activity upon or in, the
Premises and the Improvemen’s, including any extensions, renewals, modifications or
amendments thereof (the "Leases") 2:d all rents, rent equivalents, moneys payable as damages
or in lieu of rent or rent equivalents, iease termination fees and penalties, royalties (including,
without limitation, all oil and gas or othe:  mineral royalties and bonuses), income, receivables,
receipts, revenues, deposits (including, without limitation, security, utility and other deposits),
accounts, cash, issues, profits, charges for serviccsrendered, and other consideration of whatever
form or nature received by or paid to or for the acconnt of or benefit of Borrower or its agents or
employees from any and all sources arising from’ st attributable to the Premises and the
Improvements (the "Rents"), together with all proceeds fior the sale or other disposition of the
Leases and the right to receive and apply the Rents to the paymeni-of the Debt;

GRANTING CLAUSE FIVE

All proceeds of and any unearned premiums on any insurance policies covering
the Security Property, including, without limitation, the right to receive ano apply the proceeds
of any insurance, judgments, or settlements made in lieu thereof, for damage to the Security
Property;

GRANTING CLAUSE SIX

The right, in the name and on behalf of Borrower, to appear in and defend any
action or proceeding brought with respect to the Security Property and to commence any action
or proceeding to protect the interest of Lender in the Security Property;

GRANTING CLAUSE SEVEN

All accounts, escrows, documents, instruments, chattel paper, claims, deposits and
general intangibles, as the foregoing terms are defined in the Uniform Commercial Code, and all
franchises, trade names, trademarks, symbols, service marks, books, records, plans,
specifications, designs, drawings, permits, consents, licenses, management agreements, contract
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rights (including, without limitation, any contract with any architect or engineer or with any
other provider of goods or services for or in connection with any construction, repair, or other
work upon the Security Property), approvals, actions, refunds of real estate taxes and
assessments (and any other governmental impositions related to the Security Property), and
causes of action that now or hereafter relate to, are derived from or are used in connection with
the Security Property, or the use, operation, maintenance, occupancy or enjoyment thereof or the
conduct of any business or activities thereon (hereinafter collectively referred to as the

"Intangibles"); and
GRANTING CLAUSE EIGHT

A'l proceeds, products, offspring, rents and profits from any of the foregoing,
including, witiiout) limitation, those from sale, exchange, transfer, collection, loss, damage,
disposition, substiiticn or replacement of any of the foregoing,

TO HAVE_AND TO HOLD the above granted and described Security Property
unto and to the use and benefic of Lender, forever;

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Borrower shall well and truly pay to Zender the Debt at the time and in the manner provided in
the Note and this Security Instrument zad)shall well and truly abide by and comply with each
and every covenant and condition set fortk iterein, in the Note and in the other Loan Documents
in a timely manner, these presents and the esate hereby granted shall cease, terminate and be
void,

AND Borrower represents and warrants 10 and covenants and agrees with Lender

as follows:
PART 1
GENERAL PROVISIONS
1. Payment of Debt and Incorporation of Covenants. Conditions and

Agreements. Borrower shall pay the Debt at the time and in the manner provided in the Note
and in this Security Instrument. All the covenants, conditions and agreements cetained in
(a) the Note and (b) all and any of the documents including the Note, this Security.instrument
and the Other Mortgage now or hereafter executed by Borrower and/or others and by i ia favor
of Lender, which evidences, secures or guarantees all or any portion of the payments due under
the Note or otherwise is executed and/or delivered in connection with the Note and this Security
Instrument (the "Loan Documents") are hereby made a part of this Security Instrument to the
same extent and with the same force as if fully set forth herein.

2. Warranty of Title. Borrower warrants that Borrower has good, marketable and
insurable title to the Security Property and has the full power, authority and right to execute,
deliver and perform its obligations under this Security Instrument and to deed, encumber,
mortgage, give, grant, bargain, sell, alienate, enfeoff, convey, confirm, pledge, assign and
hypothecate the same and that Borrower possesses fee estate in the Premises and the
Improvements and that it owns the Security Property free and clear of all liens, encumbrances
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and charges whatsoever subject only to those exceptions shown in the title insurance policy
insuring the lien of this Security Instrument (the "Permitted Exceptions") and that this Security
Instrument is and will remain a valid and enforceable first lien on and security interest in the
Security Property, subject only to said exceptions. Borrower shall forever warrant, defend and
preserve such title and the validity and priority of the lien of this Security Instrument and shall
forever warrant and defend the same to Lender against the claims of all persons whomsoever.

3. Insurance.

(a)  Borrower, at its sole cost and expense, for the mutual benefit of Borrower
and Lender;-shall obtain and maintain during the entire term of this Security Instrument (the
"Term") polisies of insurance against loss or damage by fire, lightning, hail, windstorm,
explosion, vandalisn, malicious mischief, riot, civil commotion, acts of terrorism, burglary and
theft, and such periiz as are included in a standard "all-risk" endorsement, and against loss or
damage by all risks 4n< hazards covered by a standard extended coverage insurance policy.
Such insurance shall be i2-an amount equal to the greater of (i) the then full replacement cost of
the Improvements and Equipinent, without deduction for physical depreciation, or (ii) the
outstanding principal balance ¢{ the Loan. The policies of insurance carried in accordance with
this Section shall be paid annually in advance and shall contain a "Replacement Cost
Endorsement" and no coinsurance of i7 coinsurance, then an "Agreed Amount Endorsement”
with a waiver of depreciation, and shall kave a deductible no greater than $25,000; provided,
however, that hail, windstorm and storm co:verage shall have a deductible of no greater than five
percent (5%) of the total amount of damage sut'ject to a $100,000.00 minimum deductible.

(b)  Borrower, at its sole cost and :xrense, for the mutual benefit of Borrower
and Lender, shall also obtain and maintain during the Tém the following policies of insurance:

)] Flood insurance if any part of the Sceurity Property is located in an
area identified by the Federal Emergency Management Agency.as <n area having special flood
hazards in an amount equal to the replacement cost of the Security Prorerty or such other amount
to be determined by Lender.

(i)  Comprehensive public liability insurance, including broad form
property damage, blanket contractual and personal injuries (including death resulting therefrom)
coverages and containing minimum limits per occurrence of $1,000,000 and $2,C00,000 in the
aggregate for any policy year with a deductible or self insured retention no greatzr than
$25,000.00. In addition, at least $10,000,000 excess and/or umbrella liability insurance skl be
obtained and maintained for any and all claims, including all legal liability imposed upon
Borrower and all court costs and attorneys' fee incurred in connection with the ownership,
operation and maintenance of the Security Property. Lender shall be named an Additional
Insured with respect to all liability coverage.

(iii)  Rental loss and/or business interruption insurance in an amount
sufficient to compensate Borrower for all Gross Income from Operations during a period of not
less than eighteen (18) months. The amount of such insurance shall be increased from time to
time during the Term as and when new Leases and renewal Leases are entered into and the Rents
increase or the estimate of (or the actual) gross revenue, as may be applicable, increases. For
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purposes of this Security Instrument, "Gross Income from Operations” shall mean all income,
computed on an accrual basis in accordance with generally accepted accounting practices and
principles, derived for each full or partial month during the Term from the ownership and
operation of the Security Property from whatever source, including, but not limited to, Leases, all
guest room revenues, all food, beverage, and merchandise sales receipts, all interest income, if
any, rent, utility charges, escalations, forfeited security deposits, service fees or charges, license
fees, parking fees, rent concessions or credits, and any business interruption insurance proceeds
but excluding sales, use and occupancy or other taxes on receipts required to be accounted for by
Borrower to any government or governmental agency, refunds and uncollectible accounts, sales
of furniturZ, fixtures and equipment, proceeds of casualty insurance and condemnation awards,
and interest #n credit accounts. Gross Income from Operations shall not be diminished as a
result of this/Security Instrument or the creation of any intervening estate or interest in the
Security Proper* o any part thereof.

(i), Insurance against loss or damage from (A) leakage of sprinkler
systems and (B) explosicii of steam boilers, air conditioning equipment, high pressure piping,
machinery and equipment, pressure vessels or similar apparatus now or hereafter installed in the
Improvements (without exclusion for explosions), to the extent that such items now or hereafter
exist upon the Security Property, in an amount at least equal to the outstanding principal amount
of the Note or $2,000,000, whichever 1s.ess.

(v)  If the Security Proverty includes commercial property, worker's
compensation insurance with respect to any erwployees of Borrower, as required by any
governmental authority or legal requirement.

(vi)  During any period of repair or restoration, builder's "all risk"
insurance in an amount equal to not less than the full insurable value of the Security Property
insuring against such risks (including, without limitation, fiie and extended coverage and
collapse of the Improvements to agreed limits) as Lender may-request, in form and substance
acceptable to Lender.

(vii) If the Security Property is or becomes a .egai, "non-conforming"
use, "Ordinance or Law Coverage" endorsement and insurance coverage to compensate for the
cost of demolition, the increased cost of construction and the loss of value oa the undamaged
portion of the Security Property in an amount equal to the original principal balanceof the Loan
in amounts as requested by Lender.

(viii) Such other insurance as may be customary for properties of the
same type as the Security Property in the geographic area in which the Security Property is
located and as may from time to time be reasonably required by Lender in order to protect its
interests.

(¢)  All policies of insurance (the "Policies") required pursuant to this Section:
(i) shall be issued by companies approved by Lender and licensed to do business in the state
where the Security Property is located, with a claims paying ability rating of "A-" or better by
Standard & Poor's Rating Services, a division of the McGraw Hill Companies, Inc.; (ii) shall
name Lender and its successors and/or assigns as their interest may appear as the
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Lender/mortgagee; (iii) shall contain a non-contributory standard mortgagee clause and a lender's
loss payable endorsement or their equivalents, naming Lender as the person to which all
payments made by such insurance company shall be paid; (iv) shall contain a waiver of
subrogation against Lender; (v) shall be maintained throughout the Term without cost to Lender;
(vi) shall be assigned and the originals delivered to Lender; (vii) shall contain such provisions as
Lender deems reasonably necessary or desirable to protect its interest including, without
limitation, endorsements providing that neither Borrower, Lender nor any other party shall be a
co-insurer under said Policies and that Lender shall receive at least thirty (30) days prior written
notice of any modification, reduction or cancellation; and (viii) shall be reasonably satisfactory
in form a:d substance to Lender and shall be approved by Lender as to amounts, form, risk
coverage, deductibles, loss payees and insureds. Borrower shall pay the premiums for such
Policies (the 'frsnrance Premiums") as the same become due and payable and shall fumish to
Lender evidence of the renewal of each of the Policies with receipts for the payment of the
Insurance Premiums oz other evidence of such payment reasonably satisfactory to Lender
(provided, however, that Fsorrower is not required to furnish such evidence of payment to Lender
in the event that such-insurance Premiums have been paid by Lender pursuant to Section 6
hereof). Within thirty (30) ¢ays:iter request by Lender, Borrower shall obtain such increases in
the amounts of coverage required liczeunder as may be reasonably requested by Lender, taking
into consideration changes in the.value of money over time, changes in liability laws and
changes in prudent customs and practic<s:

As required pursuant to the Collate:al Pratection Act, 815 ILCS 180/10(3), Borrower is
hereby notified that in the event Borrower fails to provide, maintain, keep in force or deliver and
furnish to Lender the policies of insurance requied by this Mortgage or evidence of their
renewal as required herein, Lender may, but shall not-be obligated to, procure such insurance at
Borrower's expense to protect Lender's interests in the Security Property. This insurance may,
but need not, protect Borrower's interests. The coverage Lender purchases may not pay any
claim that Borrower makes or any claim that is made against Bor-ower in connection with the
Security Property. Borrower may later cancel any insurance purchassd by Lender, but only after
providing Lender with evidence that Borrower has obtained insurance 25 required by the terms of
this Mortgage. If Lender purchases insurance for the Security Properiy-as set forth herein,
Borrower shall pay all amounts advanced by Lender, together with interest tuereon at the Default
Interest Rate (as defined in the Note) from and after the date advanced by Lerder until actually
repaid by Borrower, promptly upon demand by Lender. Any amounts so advaiced by Lender,
together with interest thereon, shall be secured by this Mortgage and by all of the sther Loan
Documents securing all or any part of the Debt. The costs of the insurance may be mozs *ian the
cost of insurance Borrower may be able to obtain on its own.

4. Casualty.

(@)  Ifthe Security Property shall be damaged or destroyed, in whole or in part,
by fire or other casualty (an "Insured Casualty"), Borrower shall give prompt notice thereof to
Lender. Following the occurrence of an Insured Casualty, Borrower, regardless of whether
insurance proceeds are available, shall promptly proceed to restore, repair, replace or rebuild the
same to be of at least equal value and of substantially the same character as immediately prior to
such damage or destruction, all to be effected in accordance with applicable law. The actual,
out-of-pocket expenses incurred by Lender in the adjustment and collection of insurance
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proceeds shall become part of the Debt and be secured hereby and shall be reimbursed by
Borrower to Lender upon demand.

(b)  In case of loss or damages covered by any of the Policies, the following
provisions shall apply:

(@) In the event of an Insured Casualty that does not exceed the lesser
of (a) $2,500,000.00 or (b) ten percent (10%) of the then outstanding principal balance of the
Note, Borrower may settle and adjust any claim without the consent of Lender and agree with the
insurance company or companies on the amount to be paid upon the loss; provided that such
adjustment is carried out in a competent and timely manner. In such case, Borrower is hereby
authorized to eoilect and receipt for any such insurance proceeds.

(i) In the event an Insured Casualty shall exceed the lesser of
(a) $2,500,000.00 or (%) ten percent (10%) of the then outstanding principal balance of the Note,
then and in that event, Lender may settle and adjust any claim without the consent of Borrower
and agree with the insurance company or companies on the amount to be paid on the loss and the
proceeds of any such policy shall be due and payable solely to Lender and held in escrow by
Lender in accordance with the terras o this Security Instrument.

(iiiy In the évént of an Insured Casualty where the loss is in an
aggregate amount less than thirty percent (36%) of the original principal balance of the Note, and
if, in the reasonable judgment of Lender, the Security Property can be restored within nine (9)
months of the Insured Casualty and no later than siz (6) months prior to the Maturity Date (as
defined in the Note) to an economic unit not materia'ly 'ess valuable (including an assessment of
the impact of the termination of any Leases due to su¢h/Insured Casualty) and not less useful
than the same was immediately prior to the Insured Casuulty, and after such restoration will
adequately secure the outstanding balance of the Debt, thew,~if no Event of Default (as
hereinafter defined) shall have occurred and be then continuing; the proceeds of insurance (after
reimbursement of any actual, out-of-pocket expenses incurred ty.Lender) shall be applied
towards the cost of restoring, repairing, replacing or rebuilding the Seounty Property or part
thereof subject to the Insured Casualty, in the manner set forth below:, Borrower hereby
covenants and agrees to commence and diligently to prosecute such iestering, repairing,
replacing or rebuilding; provided always, that Borrower shall pay all costs (aad if required by
Lender, Borrower shall deposit the total thereof with Lender in advance) of sucli restoring,
repairing, replacing or rebuilding in excess of the net proceeds of insurance made available
pursuant to the terms hereof.

(iv)  Except as provided above in clauses (ii) and (iii) of this Section 4,
the proceeds of insurance collected upon any Insured Casualty shall, at the option of Lender in
its sole discretion, be applied to the payment of the Debt or applied to reimburse Borrower for
the cost of restoring, repairing, replacing or rebuilding the Security Property or part thereof
subject to the Insured Casualty, in the manner set forth below. Any such application to the Debt
shall be without any prepayment consideration. Any such application to the Debt shall be
applied to those payments of principal and interest last due under the Note but shall not postpone
or reduce any payments otherwise required pursuant to the Note other than such last due
payments, In the event Lender elects for the proceeds of insurance to be applied to the payment
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of the Debt, Borrower and Other Borrower shall have the right to prepay the entirety of the Debt
without any prepayment consideration within fifteen (15) days after Lender provides notice to
Borrower of Lender's election to so apply such proceeds. Notwithstanding the foregoing, in the
event of an Insured Casualty, as defined in the Other Mortgage, with respect to the Other
Property in which Lender elects for the proceeds of insurance to be applied to pay the entirety of
the Other Loan, Borrower shall have the right to prepay the entirety of the Borrower Note
without any prepayment consideration within fifteen (15) days after Lender notifies Other
Borrower of Lender's election to so apply such proceeds. In no event shall Borrower have the
right to prepay the entirety of the Borrower Note as a result of the application by Lender of
insurance sroceeds unless the entirety of the Debt pursuant to the terms hereof is simultaneously
prepaid in fuli:

(v)  In the event Borrower is entitled to reimbursement out of insurance
proceeds held by Lender, such proceeds shall be disbursed from time to time upon Lender being
furnished with (1) evidznce reasonably satisfactory to it of the estimated cost of completion of
the restoration, repair, *cplacement and rebuilding, (2) funds or, at Lender's option, assurances
reasonably satisfactory to Lerdsr that such funds are available, sufficient in addition to the
proceeds of insurance to complete the proposed restoration, repair, replacement and rebuilding,
and (3) such architect's certificates, waivers of lien, contractor's sworn statements, title insurance
endorsements, bonds, plats of survey aud-such other reasonable evidences of cost, payment and
performance as Lender may reasonably rzouire and approve. Lender may, in any event, require
that all plans and specifications for such restsration, repair, replacement and rebuilding be
submitted to and reasonably approved by Lencer prior to commencement of work. No payment
made prior to the final completion of the restoratiop, repair, replacement and rebuilding shall
exceed ninety percent (90%) of the first fifty percent.£50%) of the value of the work performed
and ninety-five percent (95%) of the remaining fifty percent (50%) of the value of the work
performed from time to time; funds other than proceeds of :usurance shall be disbursed prior to
disbursement of such proceeds; and at all times, the undistursed. balance of such proceeds
remaining in the hands of Lender, together with funds depositea for-that purpose or irrevocably
committed to the reasonable satisfaction of Lender by or on behalf ¢f Rorrower for that purpose,
shall be at least sufficient in the reasonable judgment of Lender to pay fo tie cost of completion
of the restoration, repair, replacement or rebuilding, free and clear of all liers or claims for lien.
Any surplus which may remain out of insurance proceeds held by Lender after payment of such
costs of restoration, repair, replacement or rebuilding shall be paid to Borrower.

5. Payment of Taxes, Etc. Subject to Borrower's contest rights set-fsith in
Section 31 below, Borrower shall pay all taxes, assessments, water rates and sewer rents, 20w or
hereafter levied or assessed or imposed against the Security Property or any part thereof (the
"Taxes") and all ground rents, maintenance charges, other impositions, and other charges,
including, without limitation, vault charges and license fees for the use of vaults, chutes and
similar areas adjoining the Premises, now or hereafter levied or assessed or imposed against the
Security Property or any part thereof (the "Other Charges") as the same become due and
payable. Borrower will deliver to Lender receipts for payment or other evidence satisfactory to
Lender that the Taxes and Other Charges have been so paid or are not then delinquent no later
than ten (10) days prior to the date on which the Taxes and/or Other Charges would otherwise be
delinquent if not paid. Borrower shall not suffer and shall promptly cause to be paid and
discharged any lien or charge whatsoever which may be or become a lien or charge against the

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 9
43412-20/Continental Towers




0700240151 Page: 11 of 76

UNOFFICIAL COPY

Security Property, and shall promptly pay for all utility services provided to the Security
Property. Borrower shall furnish to Lender receipts for the payment of the Taxes and the Other
Charges prior to the date the same shall become delinquent (provided, however, that Borrower is
not required to furnish such receipts for payment of Taxes in the event that such Taxes have been
paid for by Lender pursuant to Section 6 hereof).

0. Tax and Insurance Impound Fund; Other Reserves.

(@  Tax and Insurance Impound Fund. Borrower shall pay to Lender on the
"Payment Date" (as defined in the Note) in each calendar month one-twelfth of the amount of
Taxes and liisarance Premiums that Lender reasonably estimates will be payable during the next
ensuing twelvé (12) months. Borrower shall also pay to Lender on demand, a sum of money
which Lender reasonably estimates, together with such monthly deposits, will be sufficient to
make each paymen( of Taxes and Insurance Premiums at least 30 days prior to the date the same
becomes initially du¢. - Funds paid to Lender pursuant to this provision, together with any
additions thereto, may he iiereinafter called the "Tax and Insurance Impound Fund". Lender
will apply the Tax and Insurance mpound Fund to payments of Taxes and Insurance Premiums
required to be made by Borrower rursuant to Sections 3 and § hereof. In making any payment
relating to the Tax and Insurance Impound Fund, Lender may do so according to any bill,
statement or estimate procured fron! the appropriate public office (with respect to Taxes) or
insurer or agent (with respect to Insurarice Piemiums), without inquiry into the accuracy of such
bill, statement or estimate or into the validicy of any tax, assessment, sale, forfeiture, tax lien or
title or claim thereof unless with respect to the payment of Taxes and Other Charges, Lender has
received from Borrower, not less than thirty (30) davs.prior to the date on which such Taxes and
Other Charges become delinquent and prior to Lender's nayment thereof, notice that Borrower is
contesting such Taxes and Other Charges pursuant to, an4 ii accordance with, Section 31 hereof,
in which case, provided no Event of Default has occurred ard-is continuing, Lender shall not pay
such Taxes and Other Charges except in accordance with Section31 hereof or until (a) Lender
receives notice from Borrower or the applicable taxing or assessing authority that such contest is
resolved, or (b) an Event of Default occurs. If the amount of the Tax-and Insurance Impound
Fund shall exceed the amounts which Lender reasonably estimates shaii b< due for Taxes and
Insurance Premiums in the following 12 months, Lender shall return any excess to Borrower or
credit such excess against future payments to be made to the Tax and Insuranc< lrapound Fund.
If at any time Lender reasonably determines that the Tax and Insurance Impound-rund is not or
will not be sufficient to pay the Taxes and Insurance Premiums as required herein, L <nder may
notify Borrower of such determination and Borrower shall increase its monthly payments to
Lender by the amount that Lender reasonably estimates is sufficient to make up the deficiency at
least thirty (30) days prior to delinquency of the Taxes and/or expiration of the Policies, as the
case may be, provided Borrower receives not less than ten (10) days prior written notice of any
such increase. No earnings or interest on the Tax and Insurance Impound Fund shall be payable
to Borrower. In the event Borrower notifies Lender that it has paid the Taxes to the appropriate
public office notwithstanding the funds available in the Tax and Insurance Impound Fund
therefor, if Lender so elects at any time thereafter, Borrower shall provide, at Borrower's
expense, a tax service contract for the Term issued by a tax reporting agency acceptable to
Lender. If Lender does not so elect, Borrower shall reimburse Lender for the cost of making
annual tax searches throughout the Term.

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 10
43412-20/Continental Towers




0700240151 Page: 12 of 76

UNOFFICIAL COPY

(b)  Replacement Escrow Fund. At Closing, Borrower and Other Borrower
shall reserve from the proceeds of the Loan an aggregate amount equal to $15,548.00; $9,950.72
of which shall be reserved by Borrower and $5,597.28 of which shall be reserved by Other
Borrower. Borrower and Other Borrower shall also pay to Lender on the Payment Date in each
calendar month an amount equal to $15,548.00 ($9,950.72 of which shall be reserved by
Borrower and $5,597.28 of which shall be reserved by Other Borrower) which shall be deposited
with and held by Lender in an interest-bearing account for the purposes specified in this
Subsection. Funds paid to Lender pursuant to this Subsection, together with any interest thereon
and additions thereto, may be referred to herein as the "Replacement Escrow Fund".
Borrower's and Other Borrower's obligation to pay the monthly amount for deposit into the
Replacement Escrow Fund shall be suspended during any time when the balance in the
Replacement Zscrow Fund equals or exceeds $554,583.00. At such time as the balance is less
than $554,583.00, then Borrower's and Other Borrower's obligation to make such monthly
payments shall resumic. subject to subsequent suspension and resumption in accordance with the
foregoing. Borrower zad Other Borrower shall utilize funds drawn from the Replacement

Escrow Fund for the purchase, replacement and repairs of furnishings, fixtures and equipment
required to be made to the Secusity Property or the Other Property and for any other work

reasonably approved by Lender, provided such costs and expenses (i) are not incurred for routine
maintenance at the Security Property or the Other Property , (ii) are not for items as to which
other Reserves are established hereurder, and (iii) are categorized under generally accepted
accounting principles as capital costs and‘pot as operating expense. By means of example and
not as a limitation, the Replacement Escrow Fusad may be used for the following replacements:
roofing, HVAC systems, window systems, flocring, landscaping, paving and appliances. Upon
written application of Borrower and Other Borrcwer, Borrower and Other Borrower shall be
entitled to draw upon the Replacement Escrow Fund 2 ray for costs for which such Reserve has
been established after such costs shall have been incurred by Borrower and Other Borrower and
invoiced, provided that the Disbursement Conditions shall have been satisfied. It is expressly
agreed and understand that the Replacement Escrow Fund refercnced in this Mortgage is the very
same Replacement Escrow Fund which is identically referencea ip-the Other Mortgage. The
Replacement Escrow Fund in both this Mortgage and the Other Morigzge shall be maintained in
the aggregate by Lender with disbursement to Borrower or Other Bojrower or otherwise as
Lender may elect consistent with the terms and provisions of this Saction 6(b) in the
corresponding Section 6(b) of the Other Mortgage.

(c)  Leasing Escrow Fund. Borrower and Other Borrower shall pav'ie Lender
on the Payment Date in each calendar month an amount equal to $65,647.00, (§42,012.08 of
which shall be paid by Borrower and $23,632.92 of which shall be paid by Other Borrower),
which shall be deposited with and held by Lender in an interest-bearing account for the purposes
specified in this Subsection. Funds paid to Lender pursuant to this Subsection, together with any
interest thereon and additions thereto, may be referred to herein as the "Leasing Escrow Fund'".
In addition, Borrower and Other Borrower shall pay to Lender for deposit in the Leasing Escrow
Fund all funds received by Borrower or Other Borrower from or on behalf of tenants or lease
guarantors in connection with the termination of any Lease, including, but not limited to, any
settlement amounts, cancellation fees, penalties, drawings under letters of credit, debits to
security deposits, and funds for tenant improvements, leasing commissions or other charges
(collectively, "Lease Settlement Payments"). Borrower's and Other Borrower's obligation to
pay the monthly amount for deposit into the Leasing Escrow Fund shall be suspended during any
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time when the balance in the Leasing Escrow Fund (exclusive of the amount of Lease Settlement
Payments in connection with any Lease at the Security Property or the Other Property for less
than 3,500 square feet of space that have been deposited therein) equals or exceeds
$2,495,625.00. At such time as the balance (exclusive of Lease Settlement Payments in
connection with any Lease at the Security Property or the Other Property for less than 3,500
square feet of space) is less than $2,495,625.00, then Borrower's and Other Borrower's obligation
to make such monthly payments shall resume, subject to subsequent suspension and resumption
in accordance with the foregoing. Borrower and Other Borrower shall utilize funds drawn from
the Leasing Escrow Fund only for tenant improvement and leasing commission obligations
incurred foilowing the date hereof for new Leases entered into by Borrower in accordance with
the provisions-of Section 8 below and the corresponding Section 8 of the Other Mortgage. Upon
written application of Borrower and Other Borrower, Borrower and Other Borrower shall be
entitled to draw-«ipon the Leasing Escrow Fund to pay for costs for which such Reserve has been
established after sucli costs shall have been incurred by Borrower or Other Borrower and
invoiced, provided that-tbe Disbursement Conditions shall have been satisfied. 1t is expressly
agreed and upon that thc Leasing Escrow Fund referenced in this Mortgage is the very same
Leasing Escrow Fund which is<identically referenced in the Other Mortgage. The Leasing
Escrow Fund in both this Mortgage-and the Other Mortgage shall be maintained in the aggregate
by Lender with disbursement to Barrawer or Other Borrower or otherwise as Lender may elect
consistent with the terms and provisicns of this Section 6(c) in the corresponding Section 6(c) of
the Other Mortgage.

(d)  Abatement Escrow Fund. At Closing, Borrower shall pay to Lender an
amount equal to $2,058,000.00 which shall be(deposited with and held by Lender for the
purposes specified in this Subsection. Funds paid to Cender pursuant to this Subsection, together
with any additions thereto, may be referred to herein as-ip< "Abatement Escrow Fund". The
amount of such payment applied to the Abatement Escro Funds equals the amount of rent
abatement incentives previously offered to tenants of the Sccurity Property and which are
outstanding as of the effective date of this Mortgage. Upon writier 2pplication of Borrower and
upon providing sufficient evidence to Lender of the application by 2‘respective tenant at the
Security Property of any such available rent abatement, Borrower shall ‘0z eatitled to draw upon
the Abatement Escrow Fund, once per month, in an amount equal to the agzisgate amount of the
applied rent abatements for that month, until all such rent abatements have veen applied,
provided that items (i), (ii), (vi), (vii), (viii), and (ix) of the Disbursement Conaitio: chall have
been satisfied.

()  Security Interest. Borrower hereby pledges to Lender and gients to
Lender a security interest in any and all monies now or hereafter deposited in the Tax and
Insurance Impound Fund, the Replacement Escrow Fund, the Leasing Escrow Fund and the
Abatement Escrow Fund (each a "Reserve" and collectively "Reserves") and all proceeds
thereof as security for the payment of the Debt and performance of all obligations secured by this
Security Instrument. Upon the occurrence and during the continuance of an Event of Default,
(i) Lender shall have no obligation to disburse any amounts from any of the Reserves to the
Borrower or otherwise, (ii) Lender is hereby authorized and shall be entitled to do any one or
more of the following, at Lender's election (1) continue to hold any moneys in any of the
Reserves as security, (2) pay or apply any such moneys for the purposes of the applicable
Reserve irrespective of the default, or (3) pay or apply any such moneys against any obligation
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of Borrower under the Loan Documents (including full or partial payment of the Debt) in any
order that Lender may determine in its sole discretion.

H Disbursement Conditions. Where this Security Instrument provides that
the "Disbursement Conditions" shall be satisfied, the same are as follows: (i) no Event of
Default shall have occurred and continue without cure, (ii) Borrower shall provide to Lender a
draw request on Lender's standard form, together with such documentation and certifications as
Lender may reasonably request, (iii) Borrower shall provide Lender with all invoices, receipts,
lien waivers and other documentation of lawful and workmanlike progress or completion and
lien-free staius, all as may be reasonably requested by Lender, (iv) Borrower shall provide
Lender such svidence as may be reasonably satisfactory to Lender that, after payment of the
requested distarsement, the funds remaining in the applicable Reserve (together with deposits
that are required (o be made therein, if applicable) shall be sufficient to pay for the remainder of
the work for whicli the Reserve was established, (v) Lender shall have completed such field
inspections as it deems aiecessary, and Borrower shall pay any actual, out-of-pocket costs and
expenses incurred by Lender in connection with the same, (vi) disbursements from each Reserve
shall be requested no more frequently than once each month (except for the Tax and Insurance
Impound Fund if Taxes and Insurance Premiums are due in the same month), and in the case of
work to be performed and reimbuised nursuant to the Leasing Escrow Fund or the Replacement
Escrow Fund, disbursement shall occur-only after completion of the work except as provided in
subsection 6(h) below, (vii) disbursement spall not be requested in amounts less than $1,000, and
(viii) all documents and information provided upder this provision shall be in form and substance
satisfactory to Lender in its reasonable discreticn.

(g)  Partial Disbursements from s Leasing Escrow Fund and the
Replacement Escrow Fund. If (1) the cost of a particalar item of work to which any such
request for disbursement from the Leasing Escrow Fund or fns'Replacement Escrow Fund (each,
a "Work Reserve") relates shall exceed $150,000 ("Work"), (7) th2 contractor performing such
item of Work requires periodic payments pursuant to the tenns of a written contract, and
(3) Lender has approved in writing in advance such periodic paymenis{such approval not to be
unreasonably withheld or delayed), a request for disbursement from suci; Work Reserve may be
made after completion of a portion of the Work under such contract, provia=d (v) such contract
requires payment upon completion of such portion of the Work, (w) the materiats for which the
request is made are on site at the Security Property or the Other Property, as applic<dle, and are
properly secured or have been installed in the Security Property or the Other #ronerty, as
applicable, and (x) items (i), (ii), (iii), (iv), (v), (viii) and (ix) of the Disbursement Copditions
have been satisfied.

(1) Each periodic payment disbursement from a Work Reserve, except
for a final disbursement, shall be in the amount of actual costs incurred for completed Work, as
certified by the Contractor performing such work or, to the extent required by Lender, in its
reasonable discretion, an architect selected by Borrower or Other Borrower, as applicable, and
reasonably approved by Lender (the "Approved Architect"), less a retainage equal to ten
percent (10%) of the first fifty percent (50%) of such costs incurred and five percent (5%) of the
remaining fifty percent (50%) of such costs incurred until such portion of the Work applicable to
such retainage has been completed. The retainage shall in no event be less than the percentage of
such costs that the contract with the relevant contractor or supplier specifies to be retained and
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advanced as part of the final disbursement. No funds will be advanced for materials stored at
any Security Property or the Other Property, as applicable, unless such materials are properly
stored and secured at the Security Property or the Other Property, as applicable, in accordance
with the Borrower's and Other Borrower's customary procedures and sound construction
practices as reasonably determined by Lender. The retainage shall not be released until the
applicable contractor or the Approved Architect certifies to Lender that the portion of the Work
applicable to such retainage has been completed substantially in accordance with the provisions
of this Section 6(i) and that all material approvals for that portion of the Work have been
obtained from all appropriate governmental authorities, and Lender receives evidence reasonably
satisfactory io Lender that the costs of the Work have been paid in full or will be paid in full out
of the retainage.

(i)  The amount of all invoices in connection with the Work with
respect to which a pesindic payment disbursement from a Work Reserve is requested and which
has been approved by Leuder shall be disbursed by Lender either directly to Borrower or Other
Borrower, as applicablein which event, Borrower or Other Borrower, as applicable, covenants
and agrees to promptly pay such invoices) or, if an Event of Default has occurred and is
continuing, at Lender's option ard-in Lender's sole and absolute discretion, directly to the
contractor, supplier, materialman, mechanic or subcontractor indicated on said invoices unless
already paid by Borrower or Other Reirower and Lender has received satisfactory evidence of
such payment in which case Lender sha!‘rzimburse Borrower or Other Borrower, as applicable.
In the event that Borrower or Other Borrower requests that any amounts be disbursed directly to
Borrower or Other Borrower pursuant to the fcregoing sentence, Borrower or Other Borrower, as
applicable, shall be required to deliver evidence {easenably acceptable to Lender of payment of
all invoices for which disbursements were previousty made to Borrower or Other Borrower, as
applicable, as a condition to such requested disbursement.

(ili) No more than one disbursement/wii! be made by Lender from a
Work Reserve in any calendar month. Lender shall not be iegnired to make any periodic
payment disbursement from a Work Reserve with respect to the Security. Property or the Other
Property unless such requested disbursement is in an amount equal to ci greater than $10,000 or
it is the last disbursement for such Work.

(iv) In connection with Lender's advance approval ,of periodic
payments for any partial disbursement from a Work Reserve, Lender reserves tns right, at its
option and as a condition to any such partial disbursement, to reasonably approve (1) all
drawings and plans and specifications, if any, for any Work the anticipated cost of which will
exceed $200,000, and (2) all contracts and work ordets with materialmen, mechanics, suppliers,
subcontractors, contractors and other parties providing labor or materials in connection with any
Work the anticipated cost of which will exceed $200,000. Any such approval shall not be
unreasonably withheld, conditioned or delayed and shall be deemed given if Lender fails to
respond within ten (10) Business Days after Lender receives all information reasonably required
to adequately review such drawings, plans and specifications, contracts or work orders.

(v)  In addition to the above conditions, any retainage held by Lender
pursuant to Section 6(h)(i) above in connection with any Work for which disbursement from the
Leasing Escrow Fund is available shall, at Lender's option, not be released until Borrower or
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Other Borrower, as applicable, has delivered to Lender an estoppel certificate or letter executed
by the applicable tenant certifying that all applicable Work has been completed (except for minor
or insubstantial details of construction that remain to be performed (i.e., so-called "punch list"
items)) by Borrower or Other Borrower, as applicable, in accordance with the applicable Lease
and that such tenant has accepted the premises covered thereby.

(h)  General Provisions Regarding Reserves. Borrower's and Other Borrowet's
obligations to make deposits into each Reserve are separate from Borrower's and Other
Borrower's obligations to make deposits into each other Reserve, and from its obligations to pay
as and whén due all principal, interest, and other amounts evidenced and secured by the Loan
Documents._The Reserves shall be held in Lender's name at one or more financial institutions
selected by Lenier in its reasonable discretion. Interest earned on each of the Reserves other
than the Tax ang Irsurance Impound Fund shall be added to the applicable Reserve, and may be
held, disbursed and upplied in the same manner as other moneys in such Reserve; provided,
however, by notice to “ender, Borrower and Other Borrower may collectively allocate interest
accruals on the Leasing Escrow Fund amongst themselves and Lender will report such interest
consistent with that designa‘ior...-Lender shall have no obligation to produce any specific rate of
return on any of the Reserves. Provided that Lender shall hold (and invest if applicable) the
Reserves in accordance with the customary standards used by holders of such funds in
connection with rated debt or rated posle of debt, Lender shall not be responsible for any loss.
The Reserves are not and shall not be \rust funds. Lender is authorized to commingle moneys
held in the Reserves among the Reserves ar.d with other moneys held by Lender. Nothing in this
Section 6 shall excuse Borrower's or Other Barrower's performance of any obligation set forth
elsewhere in this Security Instrument or in the Loan Documents.

7. Condemnation. Borrower shall promptlv gize Lender written notice of the actual
or threatened commencement of any condemnation ¢r~eminent domain proceeding (a
"Condemnation") and shall deliver to Lender copies of any ard ail papers served in connection
with such Condemnation. Following the occurrence of a Condetiration, Borrower, regardless of
whether an Award (hereinafter defined) is available, shall promptly rzoreed to restore, repair,
replace or rebuild the same to the extent practicable to be of at lSisi-equal value and of
substantially the same character as immediately prior to such Condemnaticn, all to be effected in
accordance with applicable law.

(@)  Lender is hereby irrevocably appointed as Borrower's attoimey-in-fact,
coupled with an interest, with exclusive power to collect, receive and retain any award or
payment ("Award") for any taking accomplished through a Condemnation (a "Taking') and to
make any compromise or settlement in connection with such Condemnation, subject to the
provisions of this Security Instrument. Notwithstanding any Taking by any public or
quasi-public authority (including, without limitation, any transfer made in lieu of or in
anticipation of such a Taking), Borrower shall continue to pay the Debt at the time and in the
manner provided for in the Note, in this Security Instrument and the other Loan Documents and
the Debt shall not be reduced unless and until any Award shall have been actually received and
applied by Lender to Lender's actual, out-of-pocket expenses of collecting the Award and to
discharge of the Debt. Borrower shall cause any Award that is payable to Borrower to be paid
directly to Lender.
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() In the event of any Condemnation where the Award is in an aggregate
amount less than the lesser of (i) $1,600,000.00 or (ii) ten percent (10%) of the then outstanding
original principal balance of the Note, and if, in the reasonable judgment of Lender, the Security
Property can be restored within nine (9) months of the Condemnation and no later than six (6)
months prior to the Maturity Date to an economic unit not less valuable (including an assessment
of the impact of the termination of any Leases due to such Condemnation) and not less useful
than the same was prior to the Condemnation, and after such restoration will adequately secure
the outstanding balance of the Debt, then, if no Event of Default shall have occurred and be then
continuing, the proceeds of the Award (after reimbursement of any actual, out-of-pocket
expenses iicurred by Lender) shall be applied to reimburse Borrower for the cost of restoring,
repairing, reriacing or rebuilding the Security Property or part thereof subject to Condemnation,
in the manncr set forth below. Borrower hereby covenants and agrees to commence and
diligently to prusesnte such restoring, repairing, replacing or rebuilding; provided always, that
Borrower shall pay aiicosts (and if required by Lender, Borrower shall deposit the total thereof
with Lender in advanc¢) of such restoring, repairing, replacing or rebuilding in excess of the
Award made available pursuant to the terms hereof.

(¢)  Except as provided above, the Award collected upon any Condemnation
shall, at the option of Lender in ‘its sole discretion, be applied to the payment of the Debt or
applied towards the cost of restoring, repairing, replacing or rebuilding the Security Property or
part thereof subject to the Condemnation,-ir the manner set forth below. Any such application to
the Debt shall be without any prepayment considsration. Any such application to the Debt shall
be applied to those payments of principal ard interest last due under the Note but shall not
postpone or reduce any payments otherwise requireJ.pursuant to the Note other than such last
due payments. If the Security Property is sold, through foreclosure or otherwise, prior to the
receipt by Lender of such Award, Lender shall have (o< right, whether or not a deficiency
judgment on the Note shall be recoverable or shall have Fcen sought, recovered or denied, to
receive all or a portion of said Award sufficient to pay the Debit. in the event Lender elects for
the Award to be applied to the payment of the Debt, Borrower and Other Borrower shall have the
right to prepay the entirety of the Debt without any prepayment considziation within fifteen (15)
days after Lender provides notice to Borrower of Lender's election t so apply the Award.
Notwithstanding the foregoing, in the event of a Condemnation, as defined in the Other
Mortgage, with respect to the Other Property in which Lender elects for the Award, as defined in
the Other Mortgage, to be applied to pay the entirety of the Other Loan, Borrowei sii2ll have the
right to prepay the entirety of the Borrower Note without any prepayment consideration within
fifteen (15) days after Lender notifies Other Borrower of Lender's election to so apply such
Award. In no event shall Borrower have the right to prepay the entirety of the Borrower Note
pursuant to the terms hereof as a result of the application by Lender of a condemnation award
unless the entirety of the Debt is simultaneously prepaid in full.

(@)  In the event Borrower is entitled to payment of the Award received by
Lender, such proceeds shall be disbursed from time to time upon Lender being furnished with
(1) evidence reasonably satisfactory to it of the estimated cost of completion of the restoration,
repair, replacement and rebuilding resulting from such condemnation, (2) funds or, at Lender's
option, assurances reasonably satisfactory to Lender that such funds are available, sufficient in
addition to the proceeds of the Award to complete the proposed restoration, repair, replacement
and rebuilding, and (3)such architect's certificates, waivers of lien, contractor's sworn
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statements, title insurance endorsements, bonds, plats of survey and such other evidences of
costs, payment and performance as Lender may reasonably require and approve; and Lender
may, in any event, require that all plans and specifications for such restoration, repair,
replacement and rebuilding be submitted to and reasonably approved by Lender prior to
commencement of work. No payment made prior to the final completion of the restoration,
repair, replacement and rebuilding shall exceed ninety percent (90%) of the value of the work
performed up to the completion of fifty percent (50%) of the work and thereafier ninety-five
percent (95%) of the value of the work performed from time to time; funds other than proceeds
of the Award shall be disbursed prior to disbursement of such proceeds; and at all times, the
undisburs«d balance of such proceeds remaining in hands of Lender, together with funds
deposited forhat purpose or irrevocably committed to the reasonable satisfaction of Lender by
or on behalf ¢f Forrower for that purpose, shall be at least sufficient in the reasonable judgment
of Lender to pay for the costs of completion of the restoration, repair, replacement or rebuilding,
free and clear of ail liens or claims for lien. Any surplus which may remain out of the Award
received by Lender aftcr payment of such costs of restoration, repair, replacement or rebuilding
shall, in the sole and absolute discretion of Lender, be retained by Lender and applied to payment
of the Debt.

8. Leases and Rents.

(a)  Borrower does herelsabsolutely and unconditionally assign to Lender, all
Borrower's right, title and interest in all current 2nd future Leases and Rents, it being intended by
Borrower that this assignment constitutes a prsent, absolute assignment and not an assignment
for additional security only. Such assignment to L.er.der shall not be construed to bind Lender to
the performance of any of the covenants, conditions or-provisions contained in any such Lease or
otherwise impose any obligation upon Lender. Borroweragsees to execute and deliver to Lender
such additional instruments, in form and substance satistactsry to Lender, as may hereafter be
requested by Lender to further evidence and confirm such assignment. Nevertheless, subject to
the terms of this Section, Lender grants to Borrower a revocable license to operate and manage
the Security Property and to collect the Rents. Borrower shall noid“the Rents, or a portion
thereof, sufficient to discharge all current sums due on the Debt, in trust 15 the benefit of Lender
for use in the payment of such sums. Upon and during the continuance of ar. Event of Default,
without the need for notice or demand, the license granted to Borrower herein shall automatically
be revoked, and Lender shall immediately be entitled to possession of all Rents;-wiiether or not
Lender enters upon or takes control of the Security Property. Lender is hereby granted and
assigned by Borrower the right, at its option, upon revocation of the license granted he-cin, to
enter upon the Security Property in person, by agent or by court-appointed receiver to coilect the
Rents. Any Rents collected after the revocation of the license may be applied toward payment of
the Debt in such priority and proportions as Lender in its sole discretion shall deem proper.
Anything to the contrary set forth herein or elsewhere notwithstanding, if Lender shall have
required and Borrower shall have executed a Cash Management Agreement in favor of Lender,
then, except to the extent that Lender in its sole discretion determines otherwise, (i) the
provisions of the Cash Management Agreement shall control over any conflicting provisions of
this Section, (ii) the provisions of the Cash Management Agreement which require that Rents
shall be delivered or paid directly to a lockbox or similar cash control mechanism shall take
priority over any conflicting provisions herein or elsewhere in the Loan Documents, and (iii) the
provisions of the Cash Management Agreement which specify the order of application of Rents
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shall take priority over any conflicting provisions in this Section or elsewhere in the Loan
Documents, other than provisions granting to Lender any rights following and during the
continuance of a default or an Event of Default.

(b) Al non-residential Leases executed after the date hereof shall provide that
they are subordinate to this Security Instrument and that the tenant agrees to attorn to Lender.
Unless specifically approved by Lender, none of the Leases shall contain any option to purchase,
any right of first refusal to purchase or, with respect to any Major Lease, any right to terminate
the lease term (except in the event of the destruction or condemnation of all or substantially all of
the Security Property) to the extent such termination right would disqualify such Lease from
being a Major Lease. Leases executed after the date hereof shall not contain any provisions
which adverseiy affect the Security Property or have a material adverse effect on the rights of
any holder of th¢ Jloan without the prior written consent of Lender. Each tenant shall conduct
business only in that nortion of the Security Property covered by its lease. Upon request,
Borrower shall furnish ender with executed copies of all Leases.

(c) Borrower shall not, without the prior consent of Lender which consent
shall not be unreasonably witliheld (i) enter into any Lease of all or any part of the Security
Property in excess of (x) 90,000 rentable square feet (inclusive of expansion options), or
(v) 20,000 rentable square feet (inclusive of expansion options) with a term greater than five (5)
years (inclusive of extension options) (s "Major Lease"), (i) cancel, terminate, abridge or
otherwise modify the terms of any Major Lease. or accept a surrender thereof, (iii) consent to any
assignment of or subletting under any Major Lease not in accordance with its terms, (iv) cancel,
terminate, abridge or otherwise modify any guarinty of any Major Lease or the terms thereof,
(v) accept prepayments of installments of Rents for 2 period of more than one (1) month in
advance or (vi) further assign the whole or any part of the Leases or the Rents except to
Subordinate Lender pursuant to the Subordinate Loan Docurasats. If Lender fails to respond to a
request for consent hereunder within ten (10) business days of réceipt thereof, such consent shall
be deemed granted, provided that such request shall have been acsompanied by all information
reasonably requested by Lender or reasonably necessary for Lender t¢ evaluate such request and
shall have clearly stated, in 14 point type or greater, that if Lender {aiis-to respond to such
request within ten (10) business days, Lender's consent shall be deemed ¢, have been granted.
Notwithstanding the foregoing, Lender's consent shall not be required for renewal Leases
containing economic terms which are no less favorable than the terms that are erisdrie under the
original Lease. In addition, Borrower shall not (A) lease all or any part of the Security’ Property,
(B) cancel, terminate, abridge or otherwise modify the terms of any Lease, or accept & surrender
thereof, (C) consent to any assignment of or subletting under any Lease not in accordance with
its terms or (D) cancel, terminate, abridge or otherwise modify any guaranty of any Lease or the
terms thereof, unless such actions are exercised for a commercially reasonable purpose in
arms-length transactions for market rate terms (provided, however, that Borrower may, subject to
all other terms of this Mortgage, lease any part of the Security Property to an affiliated entity if
such action is exercised for a commercially reasonable purpose and for market rate terms).

(d)  Borrower (i) shall observe and perform in all material respects all the
obligations imposed upon the lessor under the Leases and shall not do or permit to be done
anything to impair the value of the Leases as security for the Debt; (ii) shall promptly send
copies to Lender of all notices of default which Borrower shall send or receive thereunder;
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(iii) shall use commercially reasonable efforts to enforce all the material terms, covenants and
conditions contained in the Leases upon the part of the lessee thereunder to be observed or
performed, short of termination thereof; (iv) shall not collect any of the Rents more than one (1)
month in advance; (v) shall not execute any other assignment of the lessor's interest in the Leases
or the Rents other than any such assignment set forth specifically in the Subordinate Loan
Documents; (vi) shall deliver to Lender, upon Lender's reasonable request, tenant estoppel
certificates from each commercial tenant at the Security Property in form and substance
reasonably satisfactory to Lender, provided that Borrower shall not be required to deliver such
certificates more frequently than one (1) time in any calendar year (except in the event an Event
of Defau!¢ has occurred and remains uncured); and (vii) shall execute and deliver at the
reasonable reGuest of Lender all such further assurances, confirmations and assignments in
connection with ‘he Security Property as Lender shall from time to time reasonably require.

(e) Al security deposits of tenants, whether held in cash or any other form,
shall not be commingled with any other funds of Borrower and, if cash, shall be deposited by
Borrower at such comm&rcial or savings bank or banks, or otherwise held in compliance with
applicable law, as may be teaspnably satisfactory to Lender. Any bond or other instrument
which Borrower is permitted to hold-in lieu of cash security deposits under any applicable legal
requirements shall be maintained in full force and effect in the full amount of such deposits
unless replaced by cash deposits as hereinabove described, shall be issued by an institution
reasonably satisfactory to Lender, shall,i{ vermitted pursuant to any legal requirements, name
Lender as payee or Lender thereunder (or at Lender's option, be fully assignable to Lender) and
shall, in all respects, comply with any applicable legal requirements and otherwise be reasonably
satisfactory to Lender. Borrower shall, upon requesc. provide Lender with evidence reasonably
satisfactory to Lender of Borrower's compliance with-th2 foregoing. Following the occurrence
and during the continuance of any Event of Default, Borrower shall, upon Lender's request, if
permitted by any applicable legal requirements, turn over ‘s Lender the security deposits with
respect to all or any portion of the Security Property, to be held oy L.ender subject to the terms of
the Leases.

9. Maintenance and Use of Security Property. Borrower siiall cause the Security
Property to be maintained in a good and safe condition and repair. The Imorovements and the
Equipment shall not be removed, demolished or materially altered (excepi for normal
replacement of the Equipment and in connection with the performance of tenantiriprovements
work required under applicable Leases) without the consent of Lender. Borrower skall nromptly
comply with all laws, orders and ordinances affecting the Security Property, or the uce rhereof.
Borrower shall not initiate, join in, acquiesce in, or consent to any change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the
uses which may be made of the Security Property or any part thereof. If under applicable zoning
provisions the use of all or any portion of the Security Property is or shall become a
nonconforming use, Bormrower will not cause or permit such nonconforming use to be
discontinued or abandoned without the express written consent of Lender. Except as specifically
approved by Lender, Borrower shall not (i) change the use of the Security Property, (ii) permit or
suffer to occur any waste on or to the Security Property or to any portion thereof or (iii) take any
steps whatsoever to convert the Security Property, or any portion thereof, to a condominium or
cooperative form of management. Borrower will not install or permit to be installed on the
Premises any underground storage tank.
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10. Transfer or Encumbrance of the Security Property.

(a)  Borrower acknowledges that Lender has examined and relied on the
creditworthiness and experience of Borrower in owning and operating properties such as the
Security Property in agreeing to make the Loan, and that Lender will continue to rely on
Borrower's ownership of the Security Property as a means of maintaining the value of the
Security Property as security for repayment of the Debt. Borrower acknowledges that Lender
has a valid interest in maintaining the value of the Security Property so as to ensure that, should
Borrower default in the repayment of the Debt, Lender can recover the Debt by a sale of the
Security Pioverty. Except as otherwise expressly permitted pursuant to this Section 10 or
Section 31, Rorrower shall not, without the prior written consent of Lender, sell, convey,
alienate, morigaze, encumber, pledge or otherwise transfer the Security Property or any part
thereof, or perrnit the Security Property or any part thereof to be sold, conveyed, alienated,
mortgaged, encumered, pledged or otherwise transferred. During the six month period after
Closing, any transfer for which Lender's consent is required under this Section 10 shall be
conditioned upon, ameng other things requested by lender, written confirmation from Lender
that such transfer shall not a’fe.t or impair Lender's underwritten loan to value requirements.

(b) A sale, conl’eyance, alienation, mortgage, encumbrance, pledge or transfer
within the meaning of this Sectioit 1) shall be deemed to include (i) an installment sales
agreement wherein Borrower agrees to el thie Security Property or any part thereof for a price to
be paid in installments; (ii) an agreement oy Borrower leasing all or a substantial part of the
Security Property for other than actual occupancy by a space tenant thereunder; (iii) a sale,
assignment or other transfer of, or the grant of a/se:urity interest in, Borrower's right, title and
interest in and to any Leases or any Rents; (iv) if Borrgwer, Guarantor or any general partner or
managing member of Borrower or Guarantor is a corporation, the voluntary or involuntary sale,
conveyance or transfer of such corporation's stock (or tie/stock of any corporation directly or
indirectly controlling such corporation by operation of law or utherwise) or the creation or
issuance of new stock in all instances in one or a series of transactions by which an aggregate of
more than 49% of such corporation's stock shall be vested in a parcy or parties who are not now
stockholders or any change in the control of such corporation; (v) if Bei-swer, any Guarantor or
any general partner of Borrower or any Guarantor is a limited or genera! partnership, joint
venture or limited liability company, the change, removal, resignation or addiiiva of a general
partner, managing member, joint venturer or the transfer, assignment or pledge of any ownership
interest of any general partner, managing member or joint venturer in Borrower or the transfer,
assignment or pledge of any ownership interest in any general partner, managing ‘member or
joint venturer; or (vi) if Borrower or any Guarantor is a limited partnership or limited lability
company, the voluntary or involuntary sale, conveyance, transfer or pledge of any limited
partnership interests or non-managing membership interests or the creation or issuance of new
limited partnership interests or non-managing membership interests, by which an aggregate of
more than 49% of such limited partnership interests or non-managing membership interests are
held by, or pledged to, parties who are not currently limited partners or members.

(c)  Lender shall not be required to demonstrate any actual impairment of its
security or any increased risk of default hereunder in order to declare the Debt immediately due
and payable upon Borrower's sale, conveyance, alienation, mortgage, encumbrance, pledge or
transfer of the Security Property in violation of this Section 10 without Lender's consent. This
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provision shall apply to every sale, conveyance, alienation, mortgage, encumbrance, pledge or
transfer of the Security Property in violation of this Section 10 regardless of whether voluntary
or not, or whether or not Lender has consented to any previous sale, conveyance, alienation,
mortgage, encumbrance, pledge or transfer of the Security Property.

(d)  Lender's consent to one sale, conveyance, alienation, mortgage,
encumbrance, pledge or transfer of the Security Property shall not be deemed to be a waiver of
Lender's right to require such consent to any future occurrence of same. Any sale, conveyance,
alienation, mortgage, encumbrance, pledge or transfer of the Security Property made in
contravention of this Section shall be null and void and of no force and effect.

(¢)  Borrower agrees to bear and shall pay a non-refundable application fee in
the amount of 55000 and to reimburse Lender on demand for all reasonable out-of-pocket
expenses (including, without limitation, reasonable fees and expenses of attorneys and
accountants, fees and cxpenses of any applicable rating agency, title search costs and title
insurance endorsement riemiums) incurred by Lender in connection with the review, approval
and documentation of any suck. sale, conveyance, alienation, mortgage, encumbrance, pledge or

transfer.

4)) Lender's conseat ‘o the sale or transfer of the Security Property will not be
unreasonably withheld or delayed after Cor.sideration of all relevant factors, provided that:

(1) No Event of Defiult or event which with the giving of notice or the
passage of time would constitute an Event of Defzuii shall have occurred and remain uncured;

(i)  The proposed transferec /" Transferee") shall be a reputable entity
or person of good character, creditworthy, with sufricient financial worth considering the
obligations assumed and undertaken, as evidenced by financial statements and other information
reasonably requested by Lender with an organizational structure ard documentation reasonably
acceptable to Lender;

(i) The Transferee and its property manager shall have sufficient
experience in the ownership and management of properties similar to the 2¢ curity Property, and
Lender shall be provided with reasonable evidence thereof (and Lender resrves the right to
approve the Transferee without approving the substitution of the property manager),

(iv)  Lender, at its option, shall have recommendations in wiitizig, from
the Rating Agencies to the effect that such transfer will not result in a requalification, reduction
or withdrawal of any current securities rating assigned in a Securitization. The term "Rating
Agencies" as used herein shall mean each of Standard & Poor's Ratings Group, a division of The
McGraw-Hill Companies, Inc., Moody's Investors Service, Inc., Duff and Phelps Credit Rating
Co. and Fitch Investors Service, L.P., or any other nationally-recognized statistical rating agency
which has been approved by Lender;

(v)  The Transferee shall have executed and delivered to Lender an
assumption agreement in form and substance reasonably acceptable to Lender, evidencing such
Transferee's agreement to abide and be bound by the terms of the Note, this Security Instrument
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and the other Loan Documents, together with such legal opinions and title insurance
endorsements as may be reasonably requested by Lender;

(vi) A party associated with the Transferee approved by Lender in its
sole discretion assumes the obligations of the current indemnitor under its guaranty or indemnity
agreement and such party associated with the Transferee executes, without any cost or expense
to Lender, a new guaranty or indemnity agreement in form and substance reasonably satisfactory
to Lender and delivers such legal opinions as Lender may reasonably require;

(vii)  Subject to the provisions of Section 2.04 of the Note, such sale or
transfer is ot construed so as to relieve Borrower of any personal liability under the Note or any
of the other T.osn Documents for any acts or events occurring or obligations arising prior to or
simultaneously r/ith the closing of such sale or transfer and Borrower executes, without any cost
or expense to Leras, such documents and agreements as Lender shall reasonably require to
evidence and effectuate the ratification of said personal liability. Borrower shall be released
from and relieved of anypersonal liability under the Note or any of the other Loan Documents
for any acts or events occuirirg or obligations arising after the closing of such sale or transfer
which are not caused by or arising out of any acts or events occurring or obligations arising prior
to or simultaneously with the closing of such sale or transfer;

(viii) Such sale or transfer is not construed so as to relieve any current
indemnitor of its obligations under any gusranty or indemnity agreement for any acts or events
occurring or obligations arising prior to or simultaneously with the closing of such sale or
transfer, and each such current indemnitor executgs, without any cost or expense to Lender, such
documents and agreements as Lender shall reasonably.require to evidence and effectuate the
ratification of each such guaranty and indemnity agreement; Each such current indemnitor shall
be released from and relieved of any of its obligaticns nnder any guaranty or indemnity
agreement executed in connection with the loan secured hereby Tor any acts or events occurring
or obligations arising after the closing of such sale or transfer whick are not caused by or arising
out of any acts or events occurring or obligations arising prior t) cr.simultaneously with the
closing of such sale or transfer; and

(ix)  Lender shall have received an assumption fec eqral to the greater
of (i) $15,000.00 or (ii) one-half of one percent (0.5%) of the Debt on ‘the date of such
assumption and the payment of, or reimbursement for, all reasonable costs and expenses actually
incurred by Lender (including reasonable attorneys' fees and costs) in connection with such
assumption.

(x)  Such sale or transfer shall occur only with the simultaneous sale or
transfer of the Other Property to the identical Transferee in accordance with the terms of the
Other Mortgage.

(g)  Intentionally deleted.

(h)  Notwithstanding anything to the contrary contained herein, so long as
Borrower is Continental Towers, L.L.C., a Delaware limited liability company, Borrower is
permitted to incur, and shall contemporaneously herewith amend and restate, the subordinate
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debt outstanding as of the date of this Mortgage (the "Subordinate Debt") in the amount of
$83,024,815.00 from PGRT Equity, LLC, a Delaware limited liability company (the
"Subordinate Lender") a wholly-owned subsidiary of Prime Group Realty, L.P., a Delaware
limited partnership, subject to Borrower's strict compliance with the following requirements:

@) The Subordinate Debt shall only be undertaken pursuant to those
amended and restated loan documents reasonably acceptable to Lender and executed
contemporaneously herewith (the "Subordinate Loan Documents"), which Subordinate Loan
Documents shall not be amended or modified in any manner absent obtaining the prior written
consent of Lender; provided, however, that upon a transfer of the Security Property from
Borrower o' Transferee pursuant to the terms and conditions of Section 10() below, Lender
shall not unredsonably withhold its consent to non-economic modifications of the Subordinate
Loan Documents provided that such modifications do not adversely affect the Loan, Borrower,
or Security Property iu any manner;

(i)~ The Subordinate Debt shall be secured only by a lien on the
Security Property and the Oiner Property, an assignment of leases and rents, and an assignment
of Borrower's rent account, eacn which shall be expressly subject and subordinate to the lien of

this Mortgage; and

(iii)  Subordinzte Lender shall not be entitled to exercise any rights or
remedies under the Subordinate Loan Documents or otherwise (including, but not limited to
foreclosure of the Security Property) without the prior written consent of Lender except in a
manner consistent, and in strict accordance, witli Section 10(i) below and the Amended and
Restated Subordination and Standstill Agreement beiwsen Lender and Subordinate Lender dated
of even date herewith (the "Subordination and Stands¢). Agreement"”).

(i)  Notwithstanding anything to the Contrasy. contained herein or in the
Subordinate Loan Documents, Subordinate Lender shall have the right, to the extent available
under the Subordinate Loan Documents, to foreclose the Security i*r¢perty, or accept a deed in
lieu of foreclosure of the Security Property (either such transfer is refeired to hereinafter as a
"Foreclosure"), only in the event Subordinate Lender obtains Lendet's prior, written consent to
do so. Lender's consent to a Foreclosure by Subordinate Lender pursuant to the terms of the
Subordinate Loan Documents will not be unreasonably withheld, conditioned or delayed after
consideration of all relevant factors, provided that:

1) No Event of Default shall have occurred and remaus imcured
(excluding specifically any default under the Subordinate Loan Documents);

(i)  The proposed Transferee is Prime (hereinafter defined) or an
affiliate of Prime that is directly or indirectly owned and controlled entirely by Prime;

(i)  The proposed Transferee shall be a reputable entity or person of
good character, creditworthy, with sufficient financial worth considering the obligations assumed
and undertaken, as evidenced by financial statements and other information reasonably requested
by Lender. Lender acknowledges that Prime meets this requirement as of the date of this
Mortgage; ‘
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(iv)  The proposed Transferee shall have an organizational structure and
documentation reasonably acceptable to Lender,

(v)  The proposed Transferee and its property manager shall have
sufficient experience in the ownership and management of properties similar to the Security
Property, and Lender shall be provided with reasonable evidence thereof (and Lender reserves
the right to approve the Transferee without approving the substitution of the property manager);

(vi)  Lender, at its option, shall have recommendations in writing from
the Rating Agencies to the effect that such transfer will not result in a requalification, reduction
or withdrawa! of any current securities rating assigned in a Securitization;

(vii) The proposed Transferee shall have executed and delivered to
Lender an assamption agreement in form and substance reasonably acceptable to Lender,
evidencing such Trancierce's agreement to abide and be bound by the terms of the Note, this
Security Instrument and the-other Loan Documents, together with such legal opinions and title
insurance endorsements as mzy be reasonably requested by Lender;

(viii) Prim< 18, and continues upon such transfer to be, an indemnitor
under the Guaranty for the benefit- i Lender dated as of even date herewith and executes,
without any cost or expense to Lenderaynew guaranty or indemnity agreement in form and
substance satisfactory to Lender and deirzis such legal opinions as Lender may reasonably
require;

(ix)  Subject to the provisicns of Section 2.04 of the Note, such sale or
transfer is not construed so as to relieve Borrower of iy personal liability under the Note or any
of the other Loan Documents for any acts or events occuriing or obligations arising prior to or
simultaneously with the closing of such sale or transfer and Borrower executes, without any cost
or expense to Lender, such documents and agreements as Lender shall reasonably require to
evidence and effectuate the ratification of said personal liability. Borrower shall be released
from and relieved of any personal liability under the Note or any of the sther Loan Documents
for any acts or events occurring or obligations arising after the closing of such sale or transfer
which are not caused by or arising out of any acts or events occurring or obiigations arising prior
to or simultaneously with the closing of such sale or transfer;

(x)  The Foreclosure of the Subordinate Debt shall not occur-vntil the
maturity date, or upon a default by Borrower, of the Subordinate Debt;

(xi)  The lien of this Mortgage and all of Lender's rights and remedies
under the Loan Documents shall not be adversely affected in any manner by the Foreclosure, or,
if so affected, Borrower and Prime shall execute any and all documentation Lender reasonably
deems necessary or appropriate to protect such rights and remedies of Lender;

(xii) Borrower shall reimburse Lender for all reasonable costs and
expenses (including all reasonable attorneys' fees and costs) actually incurred by Lender in
connection with any such transfer;
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(xiii) No action is taken by the Subordinate Lender to force or place
Borrower into bankruptcy and the proposed Transferee assumes or satisfies in full all permitted
liabilities of Borrower; and

(xiv) The Foreclosure of the Subordinate Debt shall not occur without
the simultaneous transfer of the Other Property to the identical Transferee in accordance with the
requirements of the Other Mortgage.

()] Notwithstanding anything in this Section 10 to the contrary, without
requiring Jinder's consent or the payment of any application, assumption or transfer fees, so
long as Buirower is Continental Towers, L.L.C., a Delaware limited liability company,
Yochanan Daiziger shall have the right to transfer (directly or indirectly) the entirety (but
expressly not ordy a portion) of his ownership interest in CTA Member, Inc., a Delaware
corporation ("CTAM") and the entirety (but expressly not only a portion) of his non-managing
membership interest ‘ip”'CTA General Partner, LLC, a Delaware limited liability company

("CTAGP") to either /<) Prime Group Realty, L.P., a Delaware limited liability company
("Prime"), (B) an affiliate of Prims that is directly or indirectly owned and controlled entirely by
Prime, or (C) an executive officer of Prime; subject to the following conditions precedent:

(1) No Eveiit of Default or event which with the giving of notice or the
passage of time would constitute an Eveat of Default shall have occurred and remain uncured,

(i)  Borrower provids to Lender thirty (30) days prior notice of any
such transfer;

(iii)  If the proposed Transfeie< iy an entity or person other than Prime,
the proposed Transferee shall be reasonably acceptable 10 Lender, considering all relevant
factors;

(iv)  Subject to the provisions of SectionZ G4 of the Note, such transfer
is not construed so as to relieve Borrower of any personal liability underthe Note or any of the
other Loan Documents and Borrower executes, without any cost or expense to Lender, such
documents and agreements as Lender shall reasonably require to evidence and effectuate the
ratification of said personal liability;

(v)  Such sale or transfer is not construed so as to relieve any current
indemnitor of its obligations under any guaranty or indemnity agreement for any actso: cvents
occurring or obligations arising prior to or simultaneously with the closing of such sale or
transfer, and each such current indemnitor executes, without any cost or expense to Lender, such
documents and agreements as Lender shall reasonably require to evidence and effectuate the
ratification of each such guaranty and indemnity agreement;

(vi)  Prime is, and continues upon such transfer to be, an indemnitor
under the Guaranty for the benefit of Lender dated as of even date herewith; and

(vii) Borrower shall reimburse Lender for all reasonable costs and
expenses (including all reasonable attorneys' fees and costs) actually incurred by Lender in
connection with any such transfer.
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(k)  Notwithstanding anything in this Section 10 to the contrary, so long as
Prime is the Guarantor, Lender's consent shall not be required, nor shall the payment of any
application, assumption or transfer fees be due, in connection with:

(A)(1) the transfer of any general partnership interests in Guarantor made to
Prime Group Realty Trust, a Maryland Trust ("PGRT") in connection with the issuance and sale
of any equity securities by PGRT; (2) the issuance and exchange of any equity securities of
PGRT for (x) limited partnership interests in Guarantor or (y) shares of any outstanding class of
equity securities of PGRT, or

(B)(1) the transfer to a Permitted Transferee (as defined below) of all or
substantially i} of assets of PGRT or Guarantor which results in a change of control of
Guarantor or PGRT, or (2) the transfer to a Permitted Transferce of more than 49% of the
ownership interests in Guarantor or PGRT, or (3) any merger, consolidation, or other corporate
reorganization of Guarsutor or PGRT with or into a Permitted Transferee, shall be permitted
subject to the following conditions precedent:

(1) Mo Event of Default shall have occurred and remain uncured;

(i)  Borrover provides to Lender thirty (30) days prior notice of any
such transfer;

(iii)  Such transfer is not construed so as to relieve Prime or its
successor in the case of Section 10(k)(B)(3) absve, of its obligations under any guaranty or
indemnity agreement for any acts or events uCzurring or obligations arising prior to or
simultaneously with the closing of such sale or transiez, and Prime or its successor in the case of
Section 10(k)(B)(3) above, executes, without any cost or cxpense to Lender, such documents and
agreements as Lender shall reasonably require to evidence and effectuate the ratification of each
such guaranty and indemnity agreement; and

(iv)  Lender shall have received reimbursemznt {or, all reasonable costs
and expenses actually incurred by Lender (including reasonable attoriey<' fees and costs) in
connection with such transfer.

M For purposes of Section 10(k) above, “Permitted Transterce” shall mean
any of the following entities:

(1) a pension fund, pension trust or pension account that immediately
prior to such transfer owns, directly or indirectly, total gross real estate assets of at least the
greater of (A) $500,000,000 or (B) an amount equal to the amount of total gross real estate assets
of PGRT immediately prior to the proposed transfer to Permitted Transferee;

(i)  a pension fund advisor who (i) immediately prior to such transfer,
controls, directly or indirectly, at least the greater of (A) $500,000,000 of total gross real estate
assets or (B) total gross real estate assets equal to the amount of total gross real estate assets of
PGRT immediately prior to the proposed transfer to Permitted Transferee, and (ii) is acting on
behalf of one or more pension funds that, in the aggregate, satisfy the requirements of clause (a)
of this definition;
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(i) an insurance company which is subject to supervision by the
insurance commissioner, or a similar official or agency, of a state or tetritory of the United States
(including the District of Columbia) which, immediately prior to such transfer, controls, directly
or indirectly, total gross real estate assets of at least the greater of (A) $500,000,000 or (B) an
amount equal to the amount of gross real estate assets of PGRT immediately prior to the
proposed transfer to Permitted Transferee;

(iv) a corporation organized under the banking laws of the United
States or any state or territory of the United States (including the District of Columbia) which,
immediately prior to such transfer, controls, directly or indirectly total gross real estate assets of
at least the greater of (A) $500,000,000 or (B) an amount equal to the amount of gross real estate
assets of PGR iinmediately prior to the proposed transfer to Permitted Transferee;

(v)  any other entity who (i) owns or operates, directly or indirectly, at
least five (5) Class A offize buildings totaling no less than the greater of (A) 4,000,000 square
feet (exclusive of the Security Property) ot (B) or the square footage of all such office buildings
owned, directly or indirectly, by PGRT immediately prior to the proposed transfer, (ii) has a net
worth, determined as of a date no maere than six (6) months prior to the date of such transfer, of
at least the greater of (A) the net worth of PGRT as of the closing date of the Loan or (B) the net
worth of PGRT as of the date which s 4ix (6) months prior to the date of such transfer and (iii)
immediately prior to such transfer, contiols.directly or indirectly, total gross real estate assets of
at least the greater of (A) $500,000,000 or (13) an.amount equal to the amount of gross real estate
assets owned, directly or indirectly, by PGR[ immediately prior to the proposed transfer to
Permitted Transferee, provided such entity is rsasonably acceptable to Lender based upon,
among other things, its credit history and general repatzion; or

(vi)  any entity in which more than ity percent (50%) of the ownership
interests are owned directly or indirectly by any of the entities isted in subsections (iii) through
(v) of this definition of “Permitted Transferee”, or any combinaticn.of more than one such entity,
and which is controlled directly or indirectly by such entity or entitics,

in each event (i) with respect to which Lender shall have received informatien satisfactory to it
confirming that neither the proposed Permitted Transferee nor any affiliate i the proposed
Permitted Transferee (A) is on the OFAC List or would, if such entity assumes tae Loan or
obtains an interest in Borrower, cause Lender to be in violation of any applicable statute, rule,
regulation or other law or (B) has been, within the seven (7) years prior to the proposed T ransfer,
subject to any material, uncured event of default in connection with a loan financing which
resulted in litigation or an acceleration of indebtedness or the subject of any bankruptcy,
reorganization or insolvency proceeding, and (ii) with respect to which such entity shall have
sufficient experience in the ownership and management of properties similar to the Security
Property, as determined by Lender in its reasonable discretion, and Lender shall have been
provided with reasonable evidence thereof.
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11.  Representations and Covenants Concerning the Borrower and Security
Property. Borrower represents, warrants and covenants as follows:

(2)  Organization and Existence. Each Borrower is duly organized and validly
existing as a limited liability company in good standing under the laws of Delaware and in all
other jurisdictions in which Borrower is transacting business. Borrower has the power and
authority to execute, deliver and perform the obligations imposed on it under the Loan
Documents and to consummate the transactions contemplated by the Loan Documents. Each
Borrower and any managing member have delivered to Lender true and correct copies of their
organizatistial documents and there are no other documents or agreements which supplement,
amend or otnerwise modify such organizational documents.

() ) Authorization. ~Borrower has taken all necessary actions for the
authorization of ths borrowing on account of the Loan and for the execution and delivery of the
Loan Documents, inciuZing, without limitation, that those members of Borrower whose approval

is required by the ternis of Borrower's organizational documents have duly approved the
transactions contemplated by the Loan Documents and have authorized execution and delivery

thereof by the respective signaioriee. To the best of Borrower's knowledge, no other consent by
any local, state or federal agency s required in connection with the execution and delivery of the
Loan Documents.

(¢)  Valid Execution aic Delivery. All of the Loan Documents requiring
execution by Borrower have been duly and val.dly ‘executed and delivered by Borrower.

(d)  Enforceability. All of the Loan Documents constitute valid, legal and
binding obligations of Borrower and are fully enforceabl- against Borrower in accordance with
their terms by Lender and its successors, transferees and assigns, subject only to bankruptcy laws
and general principles of equity.

(€)  No Defenses. The Note, this Security Insaument and the other Loan
Documents are not subject to any right of rescission, set-off, counterciaiza or defense, nor would
the operation of any of the terms of the Note, this Security Instrument cr auy of the other Loan
Documents, or the exercise of any right thereunder, render this Gecvrity Instrument
unenforceable, in whole or in part, or subject to any right of rescission, set-of:, ccumterclaim or
defense, including the defense of usury. None of Borrower, Guarantor, nor aay constituent
(irrespective of the number of tiers of ownership) partner, member, manager, skarczholder,
officer, director or other person related to Borrower (the "Borrower Affiliates") has any Cizim or
right whatsoever against Lender or any shareholder, director, officer, member, manager, partner,
employee, agent or attorney of Lender, and their successors and assigns (the "Lender Parties"),
except only for the express contractual obligations of Lender set forth in the Loan Documents
which are executed and delivered to become first effective as of this date. Any rights or claims
contrary to this provision, whether known or unknown, are hereby expressly waived, including
without limitation any such rights or claims arising from any course of dealing, statement,
agreement, assurance, or inducement, document or instrument to which Lender or any other
Lender Party is a party or otherwise is bound.
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§3] Defense of Usury. Borrower knows of no facts that would support a claim
of usury to defeat or avoid its obligation to repay the principal of, interest on, and other sums or
amounts due and payable under, the Loan Documents.

(g) No Conflict/Violation of Law. The execution, delivery and performance
of the Loan Documents by the Borrower will not cause or constitute a default under or conflict
with the organizational documents of Borrower, any Guarantor or any general partner or
managing member of Borrower or any Guarantor. To the best of Borrower's knowledge, after
due inquiry and investigation, the execution, delivery and performance of the obligations
imposed cu Borrower under the Loan Documents will not cause Borrower to be in default,
including afier due notice or lapse of time or both, under the provisions of any agreement,
judgment or ctdr to which Borrower is a party or by which Borrower is bound.

(h) ) Compliance with Applicable Laws and Regulations. To the best of
Borrower's knowledge. after due inquiry and investigation, all of the Improvements and the use

of the Security Properfv/comply in all material respects with, and shall remain in compliance in
all material respects with, a'i applicable statutes, rules, regulations and private covenants now or
hereafter relating to the owndshin. construction, use or operation of the Security Property,
including all applicable statutes, ruies and regulations pertaining to requirements for equal
opportunity, anti-discrimination, fair(hoasing, environmental protection, zoning and land use. To
the best of Borrower's knowledge, after dueinquiry and investigation, the Improvements comply
with, and shall remain in compliance with, applicable health, fire and building codes. To the best
of Borrower's knowledge, after due inquiry ar.d investigation, there is no evidence of any illegal
activities relating to controlled substances on the Sccurity Property. To the best of Borrower's
knowledge, after due inquiry and investigation, all cartifications, permits, licenses and approvals,
including, without limitation, certificates of completion ard occupancy permits required for the
legal use, occupancy and operation of the Security Property as an office building have been
obtained and are in full force and effect. To the best of Borrover's knowledge, after due inquiry
and investigation, all of the Improvements comply with aii-riaterial requirements of any
applicable zoning and subdivision laws and ordinances.

) Consents Obtained. All consents, approvals, authoiizations, orders or
filings with any court or governmental agency or body, if any, required fur the execution,
delivery and performance of the Loan Documents by Borrower have been obtained o made.

()  No Litigation. There are no pending actions, suits or proceedings,
atbitrations or governmental investigations against the Security Property, an adverse oucuime of
which would materially affect the Borrower's performance under the Note, this Security
Instrument or the other Loan Documents.

(k)  Title. Borrower has good and marketable fee simple title to the Security
Property, and good title to the Equipment, subject to no liens, charges or encumbrances other
than the Permitted Exceptions. The possession of the Security Property has been peaceful and
undisturbed and title thereto has not been disputed or questioned to the best of Borrower's
knowledge.

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 29
43412-20/Continental Towers




0700240151 Page: 31 of 76

UNOFFICIAL COPY

()] Permitted Exceptions. The Permitted Exceptions do not and will not
materially and adversely affect (1) the ability of Borrower to pay in full the principal and interest
on the Note in a timely manner or (2) the use of the Security Property for the use currently being
made thereof, the operation of the Security Property as currently being operated or the value of
the Security Property.

(m) First Lien. Upon the execution by Borrower and the recording of this
Security Instrument, and upon the execution and filing of UCC-1 financing statements or
amendments thereto, Lender will have a valid first lien on the Security Property and a valid
security inierest in the Equipment subject to no liens, charges or encumbrances other than the
Permitted Exceptions.

()) ERISA. Bormrower has made and shall continue to make all required
contributions to ail-mployee benefit plans, if any, and Borrower has no knowledge of any
material liability which nas been incurred by Borrower which remains unsatisfied for any taxes
or penalties with respect'to any employee benefit plan or any multi-employer plan, and each such
plan has been administerec in compliance with its terms and the applicable provisions of the
Employee Retirement Income” Seenrity Act of 1974, as amended ("ERISA") and any other
federal or state law.

(0)  Contingent Liatilities. Borrower has no known material contingent

liabilities.

(p) No Other Obligations. “Potrower has no material financial obligation
under any indenture, mortgage, deed of trust, loan agresment or other agreement or instrument to
which Borrower is a party or by which Borrower or <ne' Security Property is otherwise bound,
other than (a) obligations incurred in the ordinary course.of the operation of the Security
Property, (b) obligations under this Security Instrument and i other Loan Documents, and
(c) obligations under the Subordinate Loan Documents. No trember or partner has pledged or
otherwise conveyed their respective ownership interests in Borrow¢ 4s security for any financial
obligation of Borrower or such member or partner.

(@)  Fraudulent Conveyance. Borrower (1) has not entcred into the Loan or
any Loan Document with the actual intent to hinder, delay, or defraud am creditor and
(2) received reasonably equivalent value in exchange for its obligations urdei the Loan
Documents. Giving effect to the Loan contemplated by the Loan Documents, iiciuding the
effect of Section 5 of the Subordination and Standstill Agreement on the Subordinate Lender's
rights under the Subordinate Loan Documents, the fair saleable value of Borrower's assets
exceed and will, immediately following the execution and delivery of the Loan Documents,
exceed Borrower's total liabilities, including, without limitation, subordinated, unliquidated,
disputed or contingent liabilities. Giving effect to the Loan contemplated by the Loan
Documents, including the effect of Section 5 of the Subordination and Standstill Agreement on
the Subordinate Lender's rights under the Subordinate Loan Documents, The fair saleable value
of the Borrower's assets is and will, immediately following the execution and delivery of the
Loan Documents, be greater than Borrower's probable liabilities, including the maximum amount
of its contingent liabilities or its debts as such debts become absolute and matured. Borrower's
assets do not and, immediately following the execution and delivery of the Loan Documents will
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not, constitute unreasonably small capital to carry out its business as conducted or as proposed to
be conducted. Borrower does not intend to, and does not believe that it will, incur debts and
liabilities (including, without limitation, contingent liabilities and other commitments) beyond its
ability to pay such debts as they mature (taking into account the timing and amounts to be
payable on or in respect of obligations of Borrower).

(r) Investment Company Act. Borrower is not (1) an "investment company”
or a company "controlled” by an "investment company," within the meaning of the Investment
Company Act of 1940, as amended; (2) a "holding company” or a "subsidiary company" of a
"holding <ompany” or an "affiliate” of either a "holding company" or a "subsidiary company"
within the meaning of the Public Utility Holding Company Act of 1935, as amended; or
(3) subject to/any other federal or state law or regulation which purports to restrict or regulate its
ability to borrows money.

(s) * Access/Utilities. The Security Property has adequate rights of access to
public ways and is servad by adequate water, sewer, sanitary sewer and storm drain facilities.
All public utilities necessa'y :o-the continued use and enjoyment of the Security Property as
presently used and enjoyed ar< located in the public right-of-way abutting the Security Property,
and all such utilities are connecied so as to serve the Security Property without passing over
other property. All roads necessary for the full utilization of the Security Property for its current
purpose have been completed and dedicated to public use and accepted by all governmental
authorities or are the subject of access easemnents for the benefit of the Security Property.

(t) Taxes Paid. Borrower has tiled all federal, state, county and municipal tax
returns required to have been filed by Borrower, ard lies paid all taxes which have become due
pursuant to such returns or to any notice of assessment rcecived by Borrower, and Borrower has
no knowledge of any basis for additional assessment with respect to such taxes.

(u)  Single Tax Lot. Within 90 days after the.dat¢ of this Mortgage, Borrower
shall cause the Premises to consist of a single lot or multiple tax lo‘s, 0 portion of said tax lot(s)
shall cover property other than the Premises or a portion of the Premisze and no portion of the
Premises lies in any other tax lot. As soon as possible after any Partial Reicase, Borrower shall
cause the Release Lot and the unreleased portion of the Security Property to e2cii be assessed as
a separate tax lot with respect to all property taxes and assessments.

(v)  Special Assessments. Except as disclosed in the title insuraice policy,
there are no pending or, to the knowledge of Borrower, proposed special or other assessine:its for
public improvements or otherwise affecting the Security Property, nor, to the knowledge of the
Borrower, are there any contemplated improvements to the Security Property that may result in
such special or other assessments.

(w)  Flood Zone. The Security Property is not located in a flood hazard area as
defined by the Federal Insurance Administration.

(x)  Misstatements of Fact. No statement of fact made in the Loan Documents
contains any untrue statement of a material fact or omits to state any material fact necessary to
make statements contained herein or therein not misleading. There is no fact presently known to
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the Borrower which has not been disclosed which adversely affects, nor as far as the Borrower
can foresee, might adversely affect the business, operations or condition (financial or otherwise)
of the representing party.

(y)  Condition of Improvements. The Security Property has not been damaged
by fire, water, wind or other cause of loss or any previous damage to the Security Property has
been fully restored.

(zy  No Insolvency or Judgment. Neither Borrower nor any member of
Borrower; nor any guarantor of the Loan is currently (a) the subject of or a party to any
completed 0~ pending bankruptcy, reorganization or insolvency proceeding; or (b) the subject of
any judgmer( unsatisfied of record or docketed in any court of the state in which the Security
Property is loczter; or in any other court located in the United States. Giving effect to the Loan
contemplated by the-i nan Documents, including the effect of Section 5 of the Subordination and
Standstill Agreement ci the Subordinate Lender's rights under the Subordinate Loan Documents,
the Loan will not rendi the Borrower nor any member of Borrower insolvent. Giving effect to
the Loan contemplated by taz~Loan Documents, including the effect of Section 5 of the
Subordination and Standstill Agreement on the Subordinate Lender's rights under the
Subordinate Loan Documents, Eorrower is and will remain solvent and Borrower will pay its
debts and liabilities (including, as aprlicable, shared personnel and overhead expenses) from its
assets as the same shall become due. “As.used herein, the term "insolvent” means that the sum
total of all of an entity's liabilities (whether-secured or unsecured, contingent or fixed, or
liquidated or unliquidated) is in excess of the value of all such entity's non-exempt assets, ie., all
of the assets of the entity that are available to satisfy slaims of creditors.

(ad) No Condemnation. No part of 7y property subject to this Security
Instrument has been taken in condemnation or other like sroceeding to an extent which would
impair the value of the Security Property, this Security Instruraen’ or the Loan or the usefulness
of such property for the purposes contemplated by the loan epplication and/or the loan
commitment relating to the Loan, nor is any proceeding pending, tlireatened or known to be
contemplated for the partial or total condemnation or taking of the Security Property.

(bb) No Labor or Materialmen Claims. All parties furristing labor and
materials have been paid in full and, except for such liens or claims insured against 0y the policy
of title insurance to be issued in connection with the Loan, there are no mechanies’/iaborers’ or
materialmen's liens or claims outstanding for work, labor or materials affecting the Security
Property, whether prior to, equal with or subordinate to the lien of this Security Instrumexnt.

(cc)  No Purchase Options. No tenant, person, party, firm, corporation or other
entity has an option to purchase the Security Property, any portion thereof or any interest therein.

(dd) Leases. The Security Property is not subject to any Leases other than the
Leases described in the rent roll delivered to Lender in connection with this Security Instrument.
No person has any possessory interest in the Security Property or right to occupy the same except
under and pursuant to the provisions of the Leases. As of the date hereof, (i) the Borrower is the
owner and holder of the landlord's interest under each Lease; (ii) there are no prior assignments
of any Lease or any portion of Rents which are presently outstanding and have priority over the
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Assignment of Leases and Rents (the "Assignment of Leases and Rents"), dated the date
hereof, given by Borrower to Lender and intended to be duly recorded; (iii) the Leases have not
been modified or amended, except as disclosed to Lender in writing on the date hereof; (iv) each
Lease is in full force and effect; (v) other than disclosed on Exhibit B attached hereto, neither
Borrower nor any tenant under any Lease is in default beyond any applicable cure period under
any of the terms, covenants or provisions of the Lease, and Borrower knows of no event which,
but for the passage of time or the giving of notice or both, would constitute an event of default
under any Lease; (vi) to the best of Borrower's knowledge, there are no offsets or defenses to the
payment of any portion of the Rents; and (vii) all Rents due and payable under each Lease have
been pai¢ 1 full and no said Rents have been paid more than one (1) month in advance of the
due dates thzreof.

{ee)  Boundary Lines. Except as set forth on Lender's policy of title insurance
for the Security Preperty, all of the Improvements which were included in determining the
appraised value of the Security Property lie wholly within the boundaries and building restriction
lines of the Security Pruperty, and no improvements on adjoining properties encroach upon the
Security Property, and no Gasements or other encumbrances upon the Premises encroach upon
any of the Improvements, so’ as tc.affect the value or marketability of the Security Property
except those which are insured against by title insurance.

(ff)  Survey. The survey of the Security Property delivered to Lender in
connection with this Security Instrument has heen performed by a duly licensed surveyor or
registered professional engineer in the jurisdiction in which the Security Property is situated, is
certified to the Lender, its successors and assigns and the title insurance company, is in
accordance with the most current minimum stancards for title surveys as determined by the
American Land Title Association, with the signature and seal of a licensed engineer or surveyor
affixed thereto, and does not fail to reflect any material matcr affecting the Security Property or
the title thereto.

(gg) Forfeiture. There has not been and shall never bs committed by Borrower
or any other person in occupancy of or involved with the operatics:-or use of the Security
Property any act or omission affording the federal government or any statc or local government
the right of forfeiture as against the Security Property or any part thereof or a:y monies paid in
performance of Borrower's obligations under any of the Loan Documents. “Roruwer hereby
covenants and agrees not to commit, permit or suffer to exist any act, omission or'clicumstance
affording such right of forfeiture. In furtherance thereof, Borrower hereby indemnifies Lender
and agrees to defend and hold Lender harmless from and against any loss, damage ot injury
incurred by Lender as a result of any default by Borrower which affords the federal government
or any state or local government the right of forfeiture as against the Security Property or any
part thereof or any monies paid in performance of Borrower's obligations under any of the Loan
Documents. Without limiting the generality of the foregoing, the filing of formal charges or the
commencement of proceedings against Borrower or all or any part of the Security Property under
any federal or state law for which forfeiture of the Security Property or any part thereof or of any
monies paid in performance of Borrower's obligations under the Loan Documents is a potential
result, shall, at the election of Lender, constitute an Event of Default hereunder without notice or
opportunity to cure.
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(hh) Adequate Capitalization. Borrower is adequately capitalized and will
maintain adequate capital for the normal obligations reasonably foreseeable in a business of its
size and character and in light of its contemplated business operations.

(i) Management Agreement. The Management Agreement dated December
29, 2006 (the "Management Agreement”) between Borrower and PRIME GROUP
MANAGEMENT, L.L.C. ("Manager") pursuant to which Manager operates the Security
Property #s.in full force and effect and there is no default or violation by any party thereunder.
The fee diic under the Management Agreement, and the terms and provisions of the Management
Agreement, 4re subordinate to this Security Instrument and Manager shall attorn to Lender.
Borrower shail ot terminate, cancel, modify, renew or extend the Management Agreement, or
enter into any agreeinent relating to the management or operation of the Security Property with
Manager or any otier party, except as expressly permitted by the Amended and Restated
Assignment and Suboraization Management Agreement by and among Borrower, Lender and
Manager dated as of even date hereof, without the express written consent of Lender, which
consent shall not be unreasonzoly withheld. If at any time Lender consents to the appointment of
a new Manager, such new Marage: and Borrower shall, as a condition of Lender's consent,
execute a Consent and Agreement o7 Manager in the form then used by Lender.

(i) No Broker. No.#inancial advisors, brokers, underwriters, placement
agents, agents or finders have been dealt wiin by the Borrower in connection with the Loan,
except for DRAPER AND KRAMER, INC-. ( "Broker"). Pursuant to a separate agreement
between Borrower and Broker, a brokerage comzission is due and payable on the date hereof.
Borrower shall pay such commission in addition 1 iy sums payable to Lender by Borrower
hereunder or under any of the other Loan Documents.” In/no event shall Lender be responsible
for the payment of any such commission. Broker is not.« inird party beneficiary hereunder and
has no right to require that either Borrower or Lender amend this Security Instrument or any of
the other Loan Documents in any manner.

(kk) Subordinate Loan Status. As of the date hereuf, (a) the current unpaid
balance of the Subordinate Debt is $83,024,815.00, and (b) there are no past'due payments under
the Subordinate Debt, nor does there exist any breach of any of the terms an¢ provisions of any
of the Subordinate Loan Documents.

()  Subordinate Loan Amendments. Except as otherwise expresaly provided
in Section 10, Borrower shall not consent to any amendment or modification of the Stberdinate
Loan Documents without the prior written consent of Lender.

12.  Single Purpose Entity/Separateness. Borrower represents, warrants and

covenants as of the date of hereof and (except for items (f) and (m), which are representations
made only as of the date hereof, and are not continuing covenants) until such time as the Debt is
paid in full as follows:

(@  Borrower does not own and will not own any asset or property other than
(i) the Security Property, and (ii) incidental personal property necessary for the ownership or
operation of the Security Property.

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 34
43412-20/Continental Towers




0700240151 Page: 36 of 76

UNOFFICIAL COPY

(b)  Borrower has not engaged in and will not engage in any business other
than the ownership, management and operation of the Security Property and Borrower will
conduct and operate its business as presently conducted and operated.

()  Borrower will not enter into any contract or agreement with any affiliate
of the Borrower, any constituent party of Borrower, any guarantor (a "Guarantor") of the Debt
or any part thereof or any affiliate of any constituent party or Guarantor, except the Management
Agreement and otherwise except upon terms and conditions that are intrinsically fair and
substantially similar to those that would be available on an arms-length basis with third parties
other than-any such party.

()  Borrower has not incurred and will not incur any indebtedness, secured or
unsecured, direst or indirect, absolute or contingent (including guaranteeing any obligation),
other than (i) the Deb, (ii) unsecured trade and operational debt and lease obligations incurred in
the ordinary course of Lrsiness not outstanding for more than sixty (60) days (subject to the
provisions of Section i hereof) with trade creditors and in amounts as are normal and
reasonable under the circuristinces, but, in no event, to exceed three percent (3%) of original
principal balance, (iii) debt incurred.in the financing of equipment and other personal property
used on the Premises, but, in no event, to exceed $128,000.00, and (iv) the Subordinate Debt.
No indebtedness other than the Deb( and the Subordinate Debt may be secured (subordinate or
pari passu) by the Security Property.

(¢)  Borrower has not made anc will not make any loans or advances to any
third party (including any affiliate or constituenc party, any Guarantor or any affiliate of any
constituent party or Guarantor), and shall not acquir¢ obligations or securities of its affiliates.

(f)  After giving effect to the Loan coriemplated by the Loan Documents,
including the effect of Section 5 of the Subordination and Stardstill Agreement on Subordinate
Lender's rights under the Subordinate Loan Documents, Boirowsr is solvent and reasonably
expects to be able to pay its debts from its assets as the same shall tecome due.

(g)  Borrower has done or caused to be done and will co a!l things necessary to
observe organizational formalities and preserve its existence, and Borrower-will.at all times have
provisions in its organizational documents imposing on it substantially the san.e reqmirements as
are specified in this Section 12, and will not, nor will any partner, member, shareliolier, trustee,
Lender, or principal amend, modify or otherwise change any provision of such party's
organizational documents which pertains to the subject matter of this Section 12.

(h)  Borrower shall continuously maintain its existence and right to do
business in the state where the Security Property is located.

(i)  Borrower will conduct and operate its business as presently conducted and
operated.

)] Borrower will maintain all of its books, records, financial statements and
bank accounts separate from those of its affiliates and any constituent party and Borrower will
file its own tax returns unless required otherwise by applicable law. Borrower shall maintain its
books, records, resolutions and agreements as official records.
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(k)  Borrower will be, and at all times will hold itself out to the public as, a
legal entity separate and distinct from any other entity (including any affiliate of Borrower, any
constituent party of Borrower, any Guarantor or any affiliate of any constituent party or
Guarantor), shall correct any known misunderstanding regarding its status as a separate entity,
shall conduct business in its own name, shall not identify itself or any of its affiliates as a
division or part of the other and shall maintain and utilize a separate invoices and checks.

M Neither Borrower nor any constituent party will seek the dissolution,
winding up, liquidation, consolidation or merger in whole or in part, of the Borrower.

(m)  Borrower has and reasonably expects to maintain adequate capital for the
normal obligations reasonably foreseeable in a business of its size and character and in light of
its contemplate business operations.

(n) < Borrower will not commingle the funds and other assets of Borrower with
those of any affiliate or/constituent party, any Guarantor, or any affiliate of any constituent party
of Guarantor, or any other jerson.

(0)  Borrower has and will maintain its assets in such a manner that it will not
be costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or constituent party, any Cuecaator, or any affiliate of any constituent party or
Guarantor, or any other person.

(p)  Borrower does not and wjii not guarantee, become obligated for, or hold
itself out to be responsible for the debts or obiigations of any other person or entity or the
decisions or actions respecting the daily business or af{ai's of any other person or entity.

(9)  Borrower will not permit any aifiiiate ot constituent party (other than
Manager) independent access to its bank accounts.

(1) Borrower shall pay the salaries of its owii<mployees and maintain a
sufficient number of employees, if any, in light of its contemplated business operations.

(s)  If Borrower is a limited partnership or a limited liatility company, the
general partner or managing member (the "SPC Entity") shall be a limited iiabil»ty company
whose sole asset is its interest in Borrower and the SPC Entity will at all times comyly, and will
cause Borrower to comply, with each of the representations, warranties, and covenants sontained
in this Section 12 as if such representation, warranty or covenant was made directly-by such
general partner or managing member.

® Borrower shall at all times cause there to be at least one duly appointed
member of the board of directors or manager (an "Independent Director") of the SPC Entity
reasonably satisfactory to Lender who shall not have been at the time of such individual's
appointment, and may not have been at any time during the preceding five years (i) a shareholder
of, or an officer, director, attorney, counsel, partner or employee of, Borrower, Guarantor or any
of its shareholders, subsidiaries or affiliates, (ii)a customer of, or supplier to, Borrower,
Guarantor or any of its shareholders, subsidiaries or affiliates, (iii) a person or other entity
controlling or under common control with any such shareholder, partner, supplier or customer, or
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(iv)a member of the immediate family of any such shareholder, officer, director, partner,
employee, supplier or customer of any other director of Borrower or Guarantor. As used herein,
the term "control" means the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of a person or entity, whether through ownership of
voting securities, by contract or otherwise.

(u)  Borrower shall not cause or permit the managers of the SPC Entity to take
any action which, under the terms of any certificate of organization or operating agreement with
respect to any membership, requires a vote of the managers of the SPC Entity unless at the time
of such acticn there shall be at least one member or manager who is an Independent Director.

(v)  SPC Entity shall not, without the unanimous consent of its manager
(including the independent Manager), institute proceedings for itself or Borrower to be
adjudicated bankript or insolvent; consent to the institution of a bankruptcy or insolvency
proceedings against it ¢z Borrower; file a petition seeking, or consent to, reorganization or relief
under any applicable fedzal or state law relating to bankruptcy; consent to the appointment of a
receiver, liquidator, assignée. trustee, sequestrator (or other similar official) for itself or
Borrower or a substantial part o its or Borrower's property; make any assignment for the benefit
of creditors; or admit in writing it: inability to pay its debts generally as they become due.

(w)  SPC Entity shall rot; without the unanimous consent of its managers
(including the Independent Manager), for it;elf or for Borrower (i) liquidate or dissolve, in whole
or in part; (ii) consolidate, merge or enter int¢ any form of consolidation with or into any other
person or entity, nor convey, transfer or lease its or Borrower's assets substantially as an entirety
to any person or entity nor permit any person or ertity to consolidate, merge or enter into any
form of consolidation with or into itself or Borrower; or-(iii) amend any provisions of its or
Borrower's organizational documents containing provisior.s.similar to those contained in this
Section 12.

(x)  Borrower shall conduct its business so tha the assumptions made with
respect to Borrower and its affiliates in the opinions of their legal Counsel that have been
delivered to Lender in connection with the Loan at all times shall be trie and correct in all
respects.

(y)  The historical operations of Borrower have been wholly sorsistent with
the terms and provisions of this Section 12.

13.  Estoppel Certificates and No Default Affidavits. After request by Lender,
Borrower shall within ten (10) days furnish Lender with a statement, duly acknowledged and
certified, setting forth (i) the amount of the original principal amount of the Note, (ii) the unpaid
principal amount of the Note, (iii) the rate of interest of the Note, (iv) the date installments of
interest and/or principal were last paid, (v) any offsets or defenses to the payment of the Debt, if
any, (vi) that the Note, this Security Instrument and the other Loan Documents are valid, legal
and binding obligations and have not been modified or if modified, giving particulars of such
modification; and (vii) reaffirming all representations and warranties of Borrower set forth herein
and in the other Loan Documents as of the date requested by Lender or, to the extent of any
changes to any such representations and warranties, so stating such changes.
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14.  Controlling Agreement. It is expressly stipulated and agreed to be the intent of
Borrower, and Lender at all times to comply with applicable state law or applicable United States
federal law (to the extent that it permits Lender to contract for, charge, take, reserve, or receive a
greater amount of interest than under state law) and that this Section 14 (and the similar
provision contained in the Note) shall control every other covenant and agreement in this
Security Instrument and the other Loan Documents. If the applicable law (state or federal) is
ever judicially interpreted so as to render usurious any amount called for under the Note or under
any of the other Loan Documents, or contracted for, charged, taken, reserved, or received with
respect to the Debt, or if Lender's exercise of the option to accelerate the maturity of the Note, or
if any prépeyment by Borrower results in Borrower having paid any interest in excess of that
permitted by-applicable law, then it is Borrower's and Lender's express intent that all excess
amounts the/etrfore collected by Lender shall be credited on the principal balance of the Note
and all other I3¢bt (or, if the Note and all other Debt have been or would thereby be paid in full,
refunded to Bortower), and the provisions of the Note and the other Loan Documents
immediately be deemied reformed and the amounts thereafter collectible hereunder and
thereunder reduced, without the necessity of the execution of any new documents, so as to
comply with the applicable 12w, but so as to permit the recovery of the fullest amount otherwise
called for hereunder or thereundsi~ All sums paid or agreed to be paid to Lender for the use,
forbearance, or detention of the.Debt shall, to the extent permitted by applicable law, be
amortized, prorated, allocated, and-spread throughout the full stated term of the Debt until
payment in full so that the rate or amousitf interest on account of the Debt does not exceed the
maximum lawful rate from time to time ia effcct and applicable to the Debt for so long as the
Debt is outstanding. Notwithstanding anything to the contrary contained herein or in any of the
other Loan Documents, it is not the intention of {eader to accelerate the maturity of any interest
that has not accrued at the time of such acceleration. o740 collect uncarned interest at the time of
such acceleration.

15.  Changes in Laws Regarding Taxation. If anyilaw is enacted or adopted or
amended after the date of this Security Instrument which deducisihe Debt from the value of the
Security Property for the purpose of taxation or which imposes a tax, rither directly or indirectly,
on the Debt or Lender's interest in the Security Property, Borrowei will pay such tax, with
interest and penalties thereon, if any. In the event Lender is advised by counsel chosen by it that
the payment of such tax or interest and penalties by Borrower would be unlawiul or taxable to
Lender or unenforceable or provide the basis for a defense of usury, then 15-ar:7 such event,
Lender shall have the option, by written notice of not less than one hundred eighty(130) days, to
declare the Debt immediately due and payable without any prepayment consideration.

16.  No Credits on Account of the Debt. Borrower will not claim or demand or be
entitled to any credit or credits on account of the Debt for any part of the Taxes or Other Charges
assessed against the Security Property, or any part thereof, and no deduction shall otherwise be
made or claimed from the assessed value of the Security Property, or any part thereof, for real
estate tax purposes by reason of this Security Instrument or the Debt. In the event such claim,
credit or deduction shall be required by law, Lender shall have the option, by written notice of
not less than one hundred eighty (180) days, to declare the Debt immediately due and payable
without any prepayment consideration.
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17.  Documentary Stamps. If at any time the United States of America, any State
thereof or any subdivision of any such State shall require revenue or other stamps to be affixed to
the Note or this Security Instrument, or impose any other tax or charge on the same, Borrower
will pay for the same, with interest and penalties thereon, if any.

18. Books and Records.

(a)  The financial statements, rent rolls, operating statements and balance
sheets heretofore furnished to Lender are, as of the dates specified therein, complete and correct
and fairlv/present the financial condition of the Borrower and any other persons or entities that
are the sumnct of such financial statements, and are prepared in accordance with generally
accepted accounting principles. Since the date of such financial statements, there has been no
materially adve se change in the financial condition, operation or business of Borrower from that
set forth in said| fiaancial statements. Borrower hereby represents and warrants that no
information material to the financial condition of the Borrower, any Guarantor or Security
Property has been withhcid or otherwise not delivered to Borrower.

(b)  Borrowsr will maintain full and accurate books of accounts and other
records reflecting the results of tlie operations of the Security Property and will furnish to Lender
on or before forty-five (45) days aftér the end of each calendar quarter the following items, each
certified by Borrower as being true and correct: (i) a written statement (rent roll) dated as of the
last day of each such calendar quarter iden(itying each of the Leases by the term, space occupied,
rental required to be paid, the expiration dale of each lease, security deposit paid, any rental
concessions, and identifying any defaults or paynext delinquencies thereunder; (i) monthly and
year to date operating statements prepared for each calendar month during each such calendar
quarter, noting income and expenses, and including ax iiemization of actual (not pro forma)
capital and other information necessary and sufficien: under generally accepted accounting
practices to fairly represent the financial position and resyits of operation of the Security
Property during such calendar month, all in form satisfactory we Jiender; (iii) a property balance
sheet for each such calendar quarter. Until a Securitization has ocenred, the Borrower shall
furnish monthly each of the items listed in the immediately preceding sentence within twenty
(20) days after the end of such month. Within forty-five (45) days following the end of each
calendar quarter and within one hundred twenty (120) days following the ens 0f each calendar
year, Borrower shall furnish statements of its financial affairs and condition inclucing a balance
sheet and a statement of profit and loss for the Borrower in such detail as Lender may reasonably
request, and setting forth the financial condition and the income and expenses for (ne Security
Property for the immediately preceding calendar year or quarter, as applicable, which siatcments
shall be prepared by Borrower. All information required to be provided herein shall be
accompanied by a certificate executed by the chief financial officer of Borrower, the managing
member or the general partner of Borrower, as applicable, stating that each such statement or
item of information presents fairly the financial condition of the Security Property being reported
upon and shall be audited by a "Big Five" accounting firm or other independent certified public
accountant acceptable to Lender. Lender acknowledges that the accounting firm of Grant
Thornton LLP is an accounting firm acceptable to Lender. Each such quarterly and annual
financial statement shall be prepared in accordance with generally accepted accounting
principles consistently applied. At any time and from time to time Borrower shall deliver to
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Lender or its agents such other financial data as Lender or its agents shall reasonably request
with respect to the ownership, maintenance, use and operation of the Security Property.

19.  Performance of Other Agreements. Borrower shall observe and perform in all
material respects the terms to be observed or performed by Borrower pursuant to the terms of
any agreement or recorded instrument affecting or pertaining to the Security Property.

20.  Further Acts, Etc. Borrower will, at the cost of Borrower, and without expense
to Lender, do, execute, acknowledge and deliver all and every such further acts, deeds,
conveyansas, mortgages, assignments, notices of assignment, Uniform Commercial Code
financing siatements or continuation statements, transfers and assurances as Lender shall, from
time to tinte teasonably require, for the better assuring, conveying, assigning, transferring, and
confirming unts Lender the property and rights hereby deeded, mortgaged, given, granted,
bargained, sold, zii=hated, enfeoffed, conveyed, confirmed, pledged, assigned and hypothecated
or intended now or Lier<after so to be, or which Borrower may be or may hereafter become bound
to convey o assign to V.zider, or for carrying out the intention or facilitating the performance of
the terms of this Security Instrument or for filing, registering or recording this Security
Instrument or for facilitating ihe sale of the Loan and the Loan Documents as described herein
below. Borrower, on demand, v'ill execute and deliver and hereby authorizes Lender to execute
in the name of Borrower or without th’ signature of Borrower to the extent Lender may lawfully
do so, one or more financing statements.-chattel mortgages or other instruments, to evidence
more effectively the security interest of Lznder in the Security Property. Upon foreclosure, the
appointment of a receiver or any other relevant action, Borrower will, at the cost of Borrower
and without expense to Lender, cooperate fully and completely to effect the assignment or
transfer of any license, permit, agreement or any othe: right necessary or useful to the operation
of or the Security Property. Borrower grants to Lender sp-irrevocable power of attorney coupled
with an interest for the purpose of exercising and periecting any and all rights and remedies
available to Lender at law and in equity, including, without linitation, such rights and remedies
available to Lender pursuant to this Section.

21.  Recording of Security Instrument, Etc. Borrower {ortawith upon the execution
and delivery of this Security Instrument and thereafier, from time ‘to time, will cause this
Security Instrument, and any security instrument creating a lien or security mteist or evidencing
the lien hereof upon the Security Property and each instrument of further assurzace to be filed,
registered or recorded in such manner and in such places as may be required by 2ny present or
future law in order to publish notice of and fully to protect the lien or security interest hereof
upon, and the interest of Lender in, the Security Property. Borrower will pay ali filing,
registration or recording fees, and all expenses incident to the preparation, execution and
acknowledgment of this Security Instrument, any mortgage, deed of trust or similar instrument
supplemental hereto, any security instrument with respect to the Security Property and any
instrument of further assurance, and all federal, state, county and municipal, taxes, duties,
imposts, assessments and charges arising out of or in connection with the execution and delivery
of this Security Instrument, any mortgage, deed of trust or similar instrument supplemental
hereto, any security instrument with respect to the Security Property or any instrument of further
assurance, except where prohibited by law so to do. Borrower shall hold harmless and
indemnify Lender, its successors and assigns, against any liability incurred by reason of the
imposition of any tax on the making and recording of this Security Instrument.
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22.  Reporting Requirements. Borrower agrees to give prompt notice to Lender of
the insolvency or bankruptcy filing of Borrower or the death, insolvency or bankruptcy filing of
any Guarantor.

23.  Events of Default. The Debt shall become immediately due and payable at the
option of Lender upon the happening of any one or more of the following events of default (each
an "Event of Default"):

(a) failure of Borrower to pay (i)any scheduled payment (whether such
amount is interest, principal, Reserves, or otherwise) owing to Lender as and when the same is
due under the Note (taking into account any. applicable grace period expressly set forth in
Section 2.01 st the Note), this Security Instrument or any of the other Loan Documents, or
(ii) any other amount from time to time owing to Lender under the Note, this Security Instrument
or any of the other L.yan Documents within five business days following written notice that the
same is due;

(b) subjert io Borrower's right to contest as provided herein, if any of the
Taxes or Other Charges are fici paid when the same are due and payable (unless sums equaling
the amount of Taxes and Other Charges then due and payable have been delivered to Lender in
accordance with Section 6 hereof);

(c) if the Policies are noi kept in full force and effect, or if the Policies are not
delivered to Lender upon request,

(d)  if Borrower transfers or encosabers any portion of the Security Property
without Lender's prior written consent, except as may. b€ otherwise permitted under Sections 10
and 31;

(6)  if any representation or warranty of Bor-ower; or of any Guarantor, made
herein or in any other Loan Document or in any certificate, repcit; inancial statement or other
instrument or document furnished to Lender shall have been false or.nisieading in any material
respect when made and Borrower fails to correct such statement, instrurent, or document within
thirty (30) days after Borrower first becomes aware of the need for such corriction;

(f)  if Borrower, any principal, managing member or generai.partner in
Borrower or any Guarantor shall make an assignment for the benefit of creditors orit-Rorrower
shall generally not be paying its debts as they become due;

(g) if a receiver, liquidator or trustee of Borrower, any principal, managing
member or general partner in Borrower or of any Guarantor shall be appointed or if Borrower,
any principal, managing member or general partner in Borrower or any Guarantor shall be
adjudicated a bankrupt or insolvent, or if any petition for bankruptcy, reorganization or
arrangement pursuant to federal bankruptcy law, or any similar federal or state law, shall be filed
by or against, consented to, or acquiesced in by, Borrower, any principal, managing member or
general partner in Borrower or any Guarantor or if any proceeding for the dissolution or
liquidation of Borrower, any principal, managing member or general partner in Borrower or of
any Guarantor shall be instituted, however, if such appointment, adjudication, petition or
proceeding was involuntary and not consented to by Borrower, any principal, managing member
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or general partner in Borrower or such Guarantor, upon the same not being discharged, stayed or
dismissed within sixty (60) days;

(h)  if Borrower shall be in default beyond any applicable cure period under
any other deed of trust, mortgage or security agreement covering any part of the Security
Property whether it be superior or junior in lien to this Security Instrument;

(1) subject to Borrower's right to contest as provided herein, if the Security
Property becomes subject to any mechanic's, materialman's or other lien and such lien is not
removed efrecord or insured over in a manner reasonably acceptable to Lender within thirty (30)
days after Borrower becomes aware of the filing or recording of such lien (except a lien for local
real estate taxés and assessments not then due and payable);

() if Borrower fails to cure properly any violations of laws or ordinances
affecting or which may bs interpreted to affect the Security Property within thirty (30) days after

Borrower first receives notice of any such violations; provided, however, if such default is
reasonably susceptible of cure but not within such thirty (30) day period, then Borrower may be

permitted up to an additional sixty (60) days to cure such default or such additional time period
as may be required by applicable law.

(k)  except as pemaitied in this Security Instrument, the alteration,
improvement, demolition or removal of ary of the Improvements without the prior consent of
Lender;

® if Borrower shall continue ic oe in default under any term, covenant, or
provision of the Note or any of the other Loan Decuraents, beyond applicable cure periods
contained in those documents;

(m) if without Lender's prior written consert, (i)the Management Agreement
is terminated, (ii) the ownership, management or control of Managex i3 transferred, (iii) there is a
material change in the Management Agreement, (iv) if there shai!’bc a material default by
Borrower under the Management Agreement; or (v) the management of the Security Property is
transferred to an entity other than Manager (except as expressly permitted by the Assignment and
Subordination of Management Agreement by and among Borrower, Lender, and Manager dated
as of even date hereof),

(n)  if Borrower ceases to continuously operate the Security Propeity . or any
material portion thereof as an office building for any reason whatsoever (other than temporary
cessation in connection with any repair or renovation thereof undertaken with the consent of
Lender); or

(o)  if Borrower fails to cure a default under any other term, covenant or
provision of this Security Instrument within thirty (30) days after Borrower first receives notice
of any such default; provided, however, if such default is reasonably susceptible of cure, but not
within such thirty (30) day period, then Borrower may be permitted up to an additional ninety
(90) days to cure such default provided that Borrower diligently and continuously pursues such
cure.
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(p)  The occurrence of any Event of Default pursuant to the Amended and
Restated Mortgage, Security Agreement and Fixture Financing Statement (the "Other
Mortgage") dated of even date herewith executed by Other Borrower for the benefit of Lender,
which said Other Mortgage amends and restates the Original Mortgage (as defined in Section 65
hereof) relative to the property described on Exhibit C attached hereto and incorporated herein
by reference (the "Other Property").

24.  Late Payment Charge. If any scheduled payment on the Debt is not paid on or
before the date on which such payment is due (other than any payment due on the Maturity Date)
(taking irto, account any applicable grace period expressly set forth in Section 2.02 of the Note),
or if any oibar payment secured hereby is not paid within five days following written notice that
the same is rae, then Borrower shall pay to Lender upon demand an amount equal to the lesser
of five percent(5%) of such unpaid portion of the Debt or the maximum amount permitted by
applicable law in‘ozler to defray a portion of the expenses incurred by Lender in handling and
processing such delinquent payment and to compensate Lender for the loss of the use of such
delinquent payment, and such amount shall be secured by this Security Instrument. Borrower
recognizes that its default i1 miaking, when due, any payment under this Note will require Lender
to incur additional expense it servicing and administering the Loan and in loss to Lender of the
use of the money due and in frusiration to Lender in meeting its other financial and loan
commitments. Borrower additionalty acknowledges that the damages caused thereby would be
extremely difficult and impractical to asseriain. Borrower agrees (a) that an amount equal to the
late charge plus the accrual of interest at the Default Interest Rate (as defined in the Note) is a
reasonable estimate of the damage to Lenddr in the event of a late payment, and (b) that the
accrual of interest at the Default Interest Rate Jollowing any other Event of Default is a
reasonable estimate of the damage to Lender in'the event of such other Event of Default,
regardless of whether there has been an acceleration of tie'Z 0an,

25.  Right To Cure Defaults. Upon the occurrence and during the continuance of any
Event of Default or if Borrower fails to make any payment (inc'ading, without limitation, any
required payments for taxes, insurance or to discharge any liens with respect to the Security
Property) or to do any act as herein provided, Lender may, but without-any obligation to do so
and without notice to or demand on Borrower and without releasing Borrower from any
obligation hereunder, make or do the same in such manner and to such exteias Lender may
deem necessary to protect the security hereof. Lender is authorized to enter upos the Security
Property for such purposes or appear in, defend, or bring any action or proceeding to protect its
interest in the Security Property or to foreclose this Security Instrument or collect the D<bt, and
the cost and expense thereof (including reasonable attomeys' fees and disbursemerts to the
extent permitted by law), with interest at the Default Interest Rate (as defined in the Note) for the
period after notice from Lender that such cost or expense was incurred to the date of payment to
Lender, shall constitute a portion of the Debt, shall be secured by this Security Instrument and
the other Loan Documents and shall be due and payable to Lender upon demand.

26. Additional Remedies.

(@  Upon the occurrence and during the continuance of any Event of Default,
Lender may take such action, without notice or demand, as it deems advisable to protect and
enforce its rights against Borrower and in and to the Security Property, including, without
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limitation, the following actions, each of which may be pursued concurrently or otherwise, at
such time and in such order as Lender may determine, in its sole discretion, without impairing or
otherwise affecting the other rights and remedies of Lender:

Q) declare the entire Debt to be immediately due and payable;

(i)  institute a proceeding or proceedings, judicial or nonjudicial, by
advertisement or otherwise, for the complete foreclosure of this Security Instrument in which
case the Security Property or any interest therein may be sold for cash or upon credit in one or
more parczic or in several interests or portions and in any order or manner;

(iii)  with or without entry, to the extent permitted and pursuant to the
procedures provided by applicable law, institute proceedings for the partial foreclosure of this
Security Instrumer fbr the portion of the Debt then due and payable, subject to the continuing
lien of this Security Listzoment for the balance of the Debt not then due;

(iv) ~szll_for cash or upon credit the Security Property or any part
thereof and all estate, claim, démand, right, title and interest of Borrower therein and rights of
redemption thereof, at one or more cales, as an entirety or in parcels, at such time and place,
upon such terms and after such notice thereof as may be required or permitted by law;

(v)  institute an-action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein, or in any of the other
Loan Documents;

(vi)  recover judgment on tiie'Note either before, during or after any
proceedings for the enforcement of this Security Instrumet:

(vii) apply for the appointment of & trustee, receiver, liquidator or
conservator of the Security Property, without notice and without trard for the adequacy of the
security for the Debt and without regard for the solvency of the Borrowsr, any Guarantor or of
any person, firm or other entity liable for the payment of the Debt;

(viii) enforce Lender's interest in the Leases and Rents and enter into or
upon the Security Property, either personally or by its agents, nominees or atiomeys and
dispossess Borrower and its agents and servants therefrom, and thereupon Lender ey (A) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with all-and every
part of the Security Property and conduct the business thereat; (B) complete any construction on
the Security Property in such manner and form as Lender deems advisable; (C) make alterations,
additions, renewals, replacements and improvements to or on the Security Property; (D) exercise
all rights and powers of Borrower with respect to the Security Property, whether in the name of
Borrower or otherwise, including, without limitation, the right to make, cancel, enforce or
modify Leases, obtain and evict tenants, and demand, sue for, collect and receive all Rents; and
(E) apply the receipts from the Security Property to the payment of Debt, after deducting
therefrom all expenses (including reasonable attorneys' fees and disbursements) incurred in
connection with the aforesaid operations and all amounts necessary to pay the taxes, assessments
insurance and other charges in connection with the Security Property, as well as just and
reasonable compensation for the services of Lender, its counsel, agents and employees;

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 44
43412-20/Continental Towers




0700240151 Page: 46 of 76

UNOFFICIAL COPY

(ix) require Borrower to pay monthly in advance to Lender, or any
receiver appointed to collect the Rents, the fair and reasonable rental value for the use and
occupation of any portion of the Security Property occupied by Borrower and require Borrower
to vacate and surrender possession to Lender of the Security Property or to such receiver and, in
default thereof, evict Borrower by summary proceedings or otherwise; or

(x)  pursue such other rights and remedies as may be available at law or
in equity or under the Uniform Commercial Code including without limitation the right to
receive and/or establish a lock box for all Rents proceeds from the Intangibles and any other
receivables or rights to payments of Borrower relating to the Security Property.

i1 the event of a sale, by foreclosure or otherwise, of less than all of the Security
Property, this_Security Instrument shall continue as a lien on the remaining portion of the
Security Property.

(b)  Theproceeds of any sale made under or by virtue of this Section, together
with any other sums which th¢n may be held by Lender under this Security Instrument, whether
under the provisions of this S¢ction or otherwise, shall be applied by Lender to the payment of
the Debt in such priority and projortion as Lender in its sole discretion shall deem proper.

(c)  Lender may adjcuri from time to time any sale by it to be made under or
by virtue of this Security Instrument by arnouncement at the time and place appointed for such
sale or for such adjourned sale or sales; and, except as otherwise provided by any applicable
provision of law, Lender, without further notice Or jpublication, may make such sale at the time
and place to which the same shall be so adjourned.

(d) Upon the completion of any sale Or sales pursuant hereto, Lender, or an
officer of any court empowered to do so, shall execute and deliver to the accepted purchaser or
purchasers a good and sufficient instrument, or good and sufficient instruments, conveying,
assigning and transferring all estate, right, title and interest in and to the property and rights sold.
Lender is hereby irrevocably appointed the true and lawful attorney ot Porrower, in its name and
stead, to make all necessary conveyances, assignments, transfers and celiveries of the Security
Property and rights so sold and for that purpose Lender may execute all necessary. instruments of
conveyance, assignment and transfer, and may substitute one or more persons w.th.like power,
Borrower hereby ratifying and confirming all that its said attorney or sucli substitute or
substitutes shall lawfully do by virtue hereof. Any sale or sales made under or by virtue of this
Section, whether made under or by virtue of judicial proceedings or of a judgment or {ecree of
foreclosure and sale, shall operate to divest all the estate, right, title, interest, claim and demand
whatsoever, whether at law or in equity, of Borrower in and to the properties and rights so sold,
and shall be a perpetual bar both at law and in equity against Borrower and against any and all
persons claiming or who may claim the same, or any part thereof from, through or under
Borrower.

(¢)  Upon any sale made under or by virtue of this Section, whether made
under or by virtue of judicial proceedings or of a judgment or decree of foreclosure and sale,
Lender may bid for and acquire the Security Property or any part thereof and in lieu of paying
cash therefor may make settlement for the purchase price by crediting upon the Debt the net sales
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price after deducting therefrom the actual, out-of-pocket expenses of the sale and costs of the
action and any other sums which Lender is authorized to deduct under this Security Instrument.

()  Norecovery of any judgment by Lender and no levy of an execution under
any judgment upon the Security Property or upon any other property of Borrower shall affect in
any manner or to any extent the lien of this Security Instrument upon the Security Property or
any part thereof, or any liens, rights, powers or remedies of Lender hereunder, but such liens,
rights, powers and remedies of Lender shall continue unimpaired as before.

(g)  Lender may terminate or rescind any proceeding or other action brought in
connection *sith its exercise of the remedies provided in this Section at any time before the
conclusion tkersof, as determined in Lender's sole discretion and without prejudice to Lender.

(h)( Lender may resort to any remedies and the security given by the Note, this
Security Instrument Or ‘fis Loan Documents in whole or in part, and in such portions and in such
order as determined by Lender's sole discretion. No such action shall in any way be considered a
waiver of any rights, bencfits or remedies evidenced or provided by the Note, this Security
Instrument or any of the othct Loan Documents. The failure of Lender to exercise any right,
remedy or option provided in the Note, this Security Instrument or any of the other Loan
Documents shall not be deemed a waiver of such right, remedy or option or of any covenant or
obligation secured by the Note, this Secnfity Instrument or the other Loan Documents. No
acceptance by Lender of any payment aer the occurrence of any Event of Default and no
payment by Lender of any obligation for whi:h Borrower is liable hereunder shall be deemed to
waive or cure any Event of Default with respect to.Borrower, or Borrower's liability to pay such
obligation. No sale of all or any portion of the Security Property, no forbearance on the part of
Lender, and no extension of time for the payment of the-wliole or any portion of the Debt or any
other indulgence given by Lender to Borrower, shall operstc to release or in any manner affect
the interest of Lender in the remaining Security Property or t'ie liability of Borrower to pay the
Debt. No waiver by Lender shall be effective unless it is in wiitiag and then only to the extent
specifically stated. All actual, out-of-pocket costs and expenses.ufLender in exercising the
rights and remedies under this Section26 (including reasonabie attorneys' fees and
disbursements to the extent permitted by law), shall be paid by Borrow=i immediately upon
notice from Lender, with interest at the Default Interest Rate for the period atier notice from
Lender and such costs and expenses shall constitute a portion of the Debt and shail be secured by
this Security Instrument.

(i) The interests and rights of Lender under the Note, this Security In.st.ument
or in any of the other Loan Documents shall not be impaired by any indulgence, including (i) any
renewal, extension or modification which Lender may grant with respect to any of the Debt,
(ii) any surrender, compromise, release, renewal, extension, exchange or substitution which
Lender may grant with respect to the Security Property or any portion thereof; or (iii) any release
or indulgence granted to any maker, endorser, Guarantor or surety of any of the Debt.

6] Upon the occurrence and during the continuance of any breach, default, or
Event of Default, Lender shall not be obligated to render any performance to Borrower under the
Loan Documents.
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(k)  Anything to the contrary herein or elsewhere notwithstanding, except as
specifically provided otherwise by law, without the prior written consent of Lender, which may
be withheld or conditioned in Lender's sole and absolute discretion, Borrower shall have no right
to cure any Event of Default (and no right to cure shall be implied) and Lender shall have no
obligation to accept the cure of, or to waive, any Event of Default, regardless of tender of
delinquent payments or other performance by Borrower, or any other event or condition
whatsoever. Borrower hereby (i) acknowledges that Lender may refuse (in its sole and absolute
discretion for any reason whatsoever) any cure of any Event of Default, and notwithstanding any
purported cure of such Event of Default, Lender may exercise any and/or all rights and remedies
available0'it; and (i) waives any and all rights to cure any Event of Default.

(") In the event there is a foreclosure or comparable sale or sales hereunder
and at the timz of such sale or sales, Borrower or Borrower's representatives, successors or
assigns, or any other parsons claiming any interest in the Security Property by, through or under
Borrower (except tenanis of space in the Improvements subject to leases entered into prior to the
date hereof), are occupyng or using the Security Property, or any part thereof, then, to the extent
not prohibited by applicabl® Juw; each and all shall, at the option of Lender or the purchaser at
such sale, as the case may be, immediately become the tenant of the purchaser at such sale,
which tenancy shall be a tenancy. from day-to-day, terminable at the will of either landlord or
tenant, at a reasonable rental per day bas=d upon the value of the Security Property occupied or
used, such rental to be due daily to the purchaser. Further, to the extent permitted by applicable
law, in the event the tenant fails to surrender-possession of the Security Property upon the
termination of such tenancy, the purchaser shall be entitled to institute and maintain an action for
unlawful detainer of the Security Property in th2 appropriate court of the county in which the
Premises is located.

27.  Right of Entry. In addition to any other /ights or remedies granted under this
Security Instrument, Lender and its agents, during the Term, shell have the right to enter and
inspect the Security Property upon reasonable prior notice duting normal business hours. The
cost of such inspections or audits shall be borne by Borrower shcuid Lender determine that an
Event of Default exists, including the cost of all follow up or add-iional investigations or
inquiries deemed reasonably necessary by Lender. The cost of such inspections, if not paid for
by Borrower following demand, may be added to the principal balance of the sum: due under the
Note and this Security Instrument and shall bear interest thereafter until paid’a the Default
Interest Rate.

28. Security Agreement.

(a)  This Security Instrument is both a real property lien instrument and a
"security agreement” within the meaning of the Uniform Commercial Code. The Secunty
Property includes both real and personal property and all other rights and interests, whether
tangible or intangible in nature, of Borrower in the Security Property. Borrower by executing
and delivering this Security Instrument has granted and hereby grants to Lender, as security for
the Debt, a security interest in the Security Property to the full extent that the Security Property
may be subject to the Uniform Commercial Code (said portion of the Security Property so
subject to the Uniform Commercial Code being called in this Section the "Collateral"). This
Security Instrument covers all items of the Collateral that are or are to become fixtures.
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Information concerning the security interest herein granted may be obtained from the parties at
the addresses of the parties set forth in the first paragraph of this Security Instrument. The record
owner of the Security Property is Borrower.

(b)  If an Event of Default shall occur, Lender, in addition to any other rights
and remedies which it may have, shall have and may exercise immediately and without demand,
any and all rights and remedies granted to a secured party upon default under the Uniform
Commercial Code, including, without limiting the generality of the foregoing, the right to take
possession of the Collateral or any part thereof, and to take such other measures as Lender may
deem needssary for the care, protection and preservation of the Collateral. After the occurrence,
and during the continuance, of an Event of Default, upon request or demand of Lender, Borrower
shall at its exoenise assemble the Collateral and make it available to Lender at a convenient place
acceptable to Lender, Borrower shall pay to Lender on demand any and all actual out-of-pocket
expenses, including at*orneys' fees and disbursements, incurred or paid by Lender in protecting
the interest in the Collateral and in enforcing the rights hereunder with respect to the Collateral.
Any notice of sale, dispusition or other intended action by Lender with respect to the Collateral
sent to Borrower in accordanie with the provisions hereof at least five (5) days prior to such
action, shall constitute commercially reasonable notice to Bomower. The proceeds of any
disposition of the Collateral, or aty part thereof, may be applied by Lender to the payment of the
Debt in such priority and proportions.gs-Tender in its sole discretion shall deem proper. In the
event of any change in name, identity oz simcture of any Borrower, such Botrower shall notify
Lender thereof and promptly after request-shall execute, file and record such Uniform
Commercial Code forms as are necessary tc.maintain the priority of Lender's lien upon and
security interest in the Collateral, and shall pay. 2il-expenses and fees in connection with the
filing and recording thereof. If Lender shall require t4e &ling or recording of additional Uniform
Commercial Code forms or continuation statements, Botrower shall, promptly after request,
execute, file and record such Uniform Commercial Code {orms or continuation statements as
Lender shall deem necessary, and shall pay all actual, ouf-of-pocket expenses and fees in
connection with the filing and recording thereof, it being understosd and agreed, however, that
no such additional documents shall increase Borrower's obligations under the Note, this Security
Instrument and any of the other Loan Documents. Borrower hereby inevocably appoints Lender
as its attorney-in-fact, coupled with an interest, to file with the appropriate public office on its
behalf any financing or other statements signed only by Lender, as secured pirty,in connection
with the Collateral covered by this Security Instrument.

29.  Actions and Proceedings. Lender has the right to appear in and defend any
action or proceeding brought with respect to the Security Property and to bring any action or
proceeding, in the name and on behalf of Borrower, which Lender, in its sole discretion, decides
should be brought to protect their interest in the Security Property. Lender shall, at its option, be
subrogated to the lien of any deed of trust, mortgage or other security instrument discharged in
whole or in part by the Debt, and any such subrogation rights shall constitute additional security
for the payment of the Debt.

30. Waiver of Setoff and Counterclaim. All amounts due under this Security
Instrument, the Note and the other Loan Documents shall be payable without setoff,
counterclaim or any deduction whatsoever. Borrower hereby waives the right to assert a setoff,
counterclaim (other than a mandatory or compulsory counterclaim) or deduction in any action or
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proceeding in which Lender is a participant, or arising out of or in any way connected with this
Security Instrument, the Note, any of the other Loan Documents, or the Debt.

31.  Contest of Certain Claims. Notwithstanding the provisions of Sections 5 and
12(d)(ii) hereof, Borrower shall not be in default for failure to pay or discharge Taxes, Other
Charges or mechanic's or materialman's lien asserted against the Security Property, or unsecured
or operational debt with trade creditors if, and so long as, (a) Borrower shall have notified
Lender of same promptly after obtaining knowledge thereof; (b) Borrower shall diligently and in
good faith contest the same by appropriate legal proceedings which shall operate to prevent the
enforcerieni or collection of the same and the sale of the Security Property or any part thereof, to
satisfy the same; (c) Borrower shall provide to Lender title insurance over such items in a
manner reas(nsoly acceptable to Lender (with respect to Taxes, Other Charges or mechanic's or
materialman's liei)-or shall have furnished to Lender a cash deposit, or an indemnity bond
satisfactory to Letide: with a surety reasonably satisfactory to Lender, in an amount equal to
125% of the amount of the Taxes, Other Charges, mechanic's or materialman's lien claim, or
trade creditor claim, pius a reasonable additional sum to pay all costs, interest and penalties that
may be imposed or incurred iz connection therewith, to assure payment of the matters under
contest and to prevent any sale oy, forfeiture of the Security Property or any part thereof;
(d) Borrower shall promptly upon firai determination thereof pay the amount of any such Taxes,
Other Charges or claim so determined “together with all costs, interest and penalties which may
be payable in connection therewith; (e) tho-failure to pay the Taxes, Other Charges, mechanic's
or materialman's lien claim, or trade creditor Ziaim does not constitute a default under any other
deed of trust, mortgage or security interesi-cevering or affecting any part of the Security
Property; and (f) notwithstanding the foregoing, rorrower shall immediately upon request of
Lender pay (and if Borrower shall fail so to do, Lenusi 1nay, but shall not be required to, pay or
cause to be discharged or bonded against) any such Taxes, Other Charges or claim
notwithstanding such contest, if in the opinion of Lender, the. Security Property or any part
thereof or interest therein may be in danger of being sold, forfsited, foreclosed, terminated,
cancelled or lost. Lender may pay over any such cash deposit ¢i part thereof to the claimant
entitled thereto at any time when, in the judgment of Lender, the entitleinent of such claimant is
established.

32.  Recovery of Sums Required to be Paid. Lender shall have ‘he right from time
to time to take action to recover any sum or sums which constitute a part of the D<ot as the same
become due, without regard to whether or not the balance of the Debt shall be due; zud without
prejudice to the right of Lender thereafter to bring an action of foreclosure, or any oiicr action,
for a default or defaults by Borrower existing at the time such earlier action was commenced.

33.  Marshalling and Other Matters. Borrower hereby waives, to the extent
permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement and
redemption laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Security Property or any part thereof or any interest therein. Further, Borrower
hereby expressly waives any and all rights and periods of redemption from sale under 735 ILCS
5/15-1601(b) or any other applicable law or any other order or decree of foreclosure of this
Security Instrument on behalf of Borrower, and on behalf of each and every person acquiring any
interest in or title to the Security Property subsequent to the date of this Security Instrument and
on behalf of all persons to the extent permitted by applicable law.
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34.  Hazardous Substances. Borrower hereby represents and warrants to Lender that,
to the best of Borrower's knowledge, after due inquiry and investigation except as disclosed in
the environmental report delivered to Lender in connection with the Loan (the "Phasel
Report"): (a) the Security Property is not in direct or indirect violation of any local, state,
federal or other governmental authority, statute, ordinance, code, order, decree, law, rule or
regulation pertaining to or imposing liability or standards of conduct concerning environmental
regulation, contamination or clean-up including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, as amended ("CERCLA"), the
Resource Conservation and Recovery Act, as amended ("RCRA"), the Emergency Planning and
Commur:{y Right-to-Know Act of 1986, as amended, the Hazardous Substances Transportation
Act, as amerded, the Solid Waste Disposal Act, as amended, the Clean Water Act, as amended,
the Clean Aif Ast, as amended, the Toxic Substance Control Act, as amended, the Safe Drinking
Water Act, as’amended, the Occupational Safety and Health Act, as amended, any state
super-lien and envirupmental clean-up statutes and all rules and regulations adopted in respect to
the foregoing laws whether presently in force or coming into being and/or effectiveness hereafter
(collectively, "Enviroumental Laws"); (b) the Security Property is not subject to any private or
governmental lien or judicial up-administrative notice or action or inquiry, investigation or claim
relating to hazardous and/or toxic-dangerous and/or regulated, substances, wastes, materials, raw
materials which include hazardous constituents, pollutants or contaminants including without
limitation, petroleum, tremolite, amhlophylie, actinolite or polychlorinated biphenyls and any
other substances or materials which are-ir¢uded under or regulated by Environmental Laws or
which are considered by scientific opinion to-be otherwise dangerous in terms of the health,
safety and welfare of humans (collectively, "Hazardous Substances"); (c) no Hazardous
Substances are or have been (including the period zrior to Borrower's acquisition of the Security
Property) discharged, generated, treated, disposed ofor-stored on, incorporated in, or removed or
transported from the Security Property other than in compliance with all Environmental Laws;
(d) no Hazardous Substances are present in, on or under iy nearby real property which could
migrate to or otherwise affect the Security Property; and (e) ro underground storage tanks exist
on any of the Security Property. So long as Borrower owns or #s.in possession of the Security
Property, Borrower (i) shall keep or cause the Security Property to-be’kept free from Hazardous
Substances except for those substances used by Borrower or tenants'11 tiie ordinary course of
their businesses and in compliance with all Environmental Laws, (ii)shall promptly notify
Lender if Borrower shall become aware of any Hazardous Substances on or ne:r the Security
Property and/or if Borrower shall become aware that the Security Property is inajrect or indirect
violation of any Environmental Laws and/or if Borrower shall become aware of any condition on
or near the Security Property which shall pose a threat to the health, safety or welfare ¢f ‘umans,
and (iii) Borrower shall remove such Hazardous Substances and/or cure such violations and/or
remove such threats, as applicable, as required by law (or as shall be required by Lender in the
case of removal which is not required by law, but in response to the opinion of a licensed
hydrogeologist, licensed environmental engineer or other qualified consultant engaged by Lender
("Lender's Consultant")), promptly after Borrower becomes aware of same, at Borrower's sole
expense. Notwithstanding anything to the contrary in this Section, the Borrower and/or tenants
on the Security Property may use and store immaterial amounts of Hazardous Substances at the
Security Property if such use or storage is in connection with the ordinary cleaning and
maintenance of the Security Property so long as such use and storage (A) does not violate any
applicable Environmental Laws and (B) is not the subject of any specific recommendations in the
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Phase I Report. Nothing herein shall prevent Borrower from recovering such expenses from any
other party that may be liable for such removal or cure. The obligations and liabilities of
Borrower under this Section 34 shall survive any termination, satisfaction, or assignment of this
Security Instrument and the exercise by Lender of any of its rights or remedies hereunder,
including, without limitation, the acquisition of the Security Property by foreclosure or a
conveyance in lieu of foreclosure.

35.  Asbestos. Borrower represents and warrants that, to the best of Borrower's
knowledge, after due inquiry and investigation, no asbestos or any substance or material
containing Friable asbestos ("Asbestos") is located on the Security Property except as may have
been discloszd in the Phase I Report delivered to Lender in connection with the Loan. Borrower
shall not insall in the Security Property, nor permit to be installed in the Security Property,
Asbestos and siial! remove any Asbestos promptly upon discovery to the satisfaction of Lender,
at Borrower's sole expanse. Borrower shall in all instances comply with, and ensure compliance
by all occupants of tie’Security Property with, all applicable federal, state and local laws,
ordinances, rules and rcgulations with respect to Asbestos, and shall keep the Security Property
free and clear of any liens ilnroscd pursuant to such laws, ordinances, rules or regulations. In the
event that Borrower receives any ziotice or advice from any governmental agency or any source
whatsoever with respect to Asbestas on, affecting or installed on the Security Property, Borrower
shall immediately notify Lender. " The obligations and liabilities of Borrower under this
Section 35 shall survive any termination; satisfaction, or assignment of this Security Instrument
and the exercise by Lender of any of its rights-or remedies hereunder, including but not limited
to, the acquisition of the Security Property by foreclosure or a conveyance in lieu of foreclosure.

36. Environmental Monitoring. Boriower shall give prompt written notices to
Lender of: (a) any proceeding or inquiry by any par{vwith respect to the presence of any
Hazardous Substance or Asbestos on, under, from or about-the Security Property, (b) all claims
made or threatened by any third party against Borrower or the Security Property relating to any
loss or injury resulting from any Hazardous Substance or Asbesios. 2nd (c) Borrower's discovery
of any occurrence or condition on any real property adjoining or in‘the vicinity of the Security
Property that could cause the Security Property to be subject to any nrvestigation or cleanup
pursuant to any Environmental Law. Borrower shall permit Lender to join and participate in, as
a party if it so elects, any legal proceedings or actions initiated with respect o the Security
Property in connection with any Environmental Law or Hazardous Substance, sad Borrower
shall pay all attorneys' fees and disbursements incurred by Lender in connection:” therewith.
Upon Lender's written request, at any time after the occurrence of or during the cortinrance of
an Event of Default or at such other time Lender has determined (in the exercise of its geod faith
judgment but in no event more than one (1) time in any consecutive twelve (12) month period
absent the occurrence and continuance of an Event of Default) that reasonable cause exists for
the performance of an environmental inspection or audit of the Security Property, Borrower shall
provide at Borrower's sole expense, (i) an inspection or audit of the Security Property prepared
by a licensed hydrogeologist or licensed environmental engineer reasonably approved by Lender
indicating the presence or absence of Hazardous Substances on, in or near the Security Property,
and (ii) an inspection or audit of the Security Property prepared by a duly qualified engineering
or consulting firm reasonably accepted to Lender, indicating the presence or absence of Asbestos
on the Security Property. If Borrower fails to provide such inspection or audit within sixty (60)
days after such request Lender may, upon not less than ten (10) days prior written notice to
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Borrower, order same, and Borrower hereby grants to Lender and its employees and agents
access to the Security Property and a license to undertake such inspection or audit. The cost of
such inspection or audit may be added to the Debt and shall bear interest thereafter until paid at
the Default Interest Rate. If no Event of Default has occurred and is continuing and Lender
requests any such inspection or audit more than one (1) time in any consecutive twelve (12)
month period, Lender shall have the right to obtain such additional audit or inspection at
Lender's sole cost and expense. In the event that any environmental site assessment report
prepared in connection with such inspection or audit recommends that an operations and
maintenance plan be implemented for Asbestos or any Hazardous Substance, Borrower shall
cause surnl operations and maintenance plan to be prepared and implemented at Borrower's
expense upcn request of Lender. In the event that any investigation, site monitoring,
containment Cleanup, removal, restoration, or other work of any kind is reasonably necessary or
desirable undsi_ 20 applicable Environmental Law (the "Remedial Work"), Borrower shall
commence and thercafter diligently prosecute to completion all such Remedial Work within
ninety (90) days after/written demand by Lender for performance thereof (or any such shorter
period of time as may < required under applicable law). All Remedial Work shall be performed
by contractors approved in_udvance by Lender, and under the supervision of a consulting
engineer approved by Lender. Allcosts and expenses of such Remedial Work shall be paid by
Borrower including, without limitation, Lender's reasonable attorneys' fees and disbursements
incurred in connection with moniworing or review of such Remedial Work. In the event
Borrower shall fail to timely commence. or cause to be commenced, or fail to diligently
prosecute to completion, such Remedial Work; I ender may, but shall not be required to, cause
such Remedial Work to be performed, and ali costs and expenses thereof, or incurred in
connection therewith, may be added to the Debt an shall bear interest thereafter until paid at the
Default Interest Rate.

37. Handicapped Access.

(@)  Borrower agrees that the Security Propertv shall at all times strictly
comply to the extent applicable with the requirements of the Americans with Disabilities Act of
1990, the Fair Housing Amendments Act of 1988 (if applicable), all‘state and local laws and
ordinances related to handicapped access and all rules, regulations, and crders issued pursuant
thereto including, without limitation, the Americans with Disabilities At Accessibility
Guidelines for Buildings and Facilities (collectively "Access Laws").

(b)  Notwithstanding any provisions set forth herein or in any other cocument
regarding Lender's approval of alterations of the Security Property, Borrower shall not alcer the
Security Property in any manner which would increase Borrower's responsibilities for
compliance with the applicable Access Laws without the prior written approval of Lender. The
foregoing shall apply to tenant improvements constructed by Borrower or by any of its tenants.
Lender may condition any such approval upon receipt of a certificate of Access Law compliance
from an architect, engineer, or other person acceptable to Lender.

(c)  Borrower agrees to give prompt notice to Lender of the receipt by
Borrower of any complaints related to violation of any Access Laws and of the commencement
of any proceedings or investigations which relate to compliance with applicable Access Laws.
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38. Indemnification. In addition to any other indemnifications provided herein or in
the other Loan Documents, Borrower shall protect, defend, indemnify and save harmless Lender
from and against all liabilities, obligations, claims, demands, damages, penalties, causes of
action, losses, fines, costs and expenses (including, without limitation, reasonable attorneys' fees
and disbursements), imposed upon or incurred by or asserted against Lender by reason of
(a) ownership of this Security Instrument, the Security Property (prior to the date Lender or its
successors or assignees or a purchaser at a foreclosure or a grantee of a deed in lieu of
foreclosure takes title to the Security Property by foreclosure, deed in lieu of foreclosure, or
otherwise) or any interest therein or receipt of any Rents; (b) any accident, injury to or death of
persons 4¢ Inss of or damage to property occurring in, on or about the Security Property or any
part thereof cr on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas,
streets or ways; (z) any use, nonuse or condition in, on or about the Security Property or any part
thereof or on adicining sidewalks, curbs, adjacent property or adjacent parking areas, streets or
ways; (d) any failure n the part of Borrower to perform or comply with any of the terms of this
Security Instrument; (<) performance of any labor or services or the furnishing of any materials
or other property in ‘tespect of the Security Property or any part thereof; (f) the presence,
disposal, escape, seepage, leakzge, spillage, discharge, emission, release, or threatened release of
any Hazardous Substance or Asbésios on, from, or affecting the Security Property first arising
prior to the date Lender or its successers or assignees or a purchaser at a foreclosure or a grantee
of a deed in lieu of foreclosure takes tifie to the Security Property by foreclosure, deed in lieu of
foreclosure, or otherwise; (g) any persoia’njury (including wrongful death) or property damage
(real or personal) arising out of or related w0 such Hazardous Substance or Asbestos (prior to the
date Lender or its successors or assignees or a nurchaser at a foreclosure or a grantee of a deed in
lieu of foreclosure takes title to the Security Property by foreclosure, deed in lieu, or otherwise);
(h) any lawsuit brought or threatened, settlement reached, or government order relating to such
Hazardous Substance or Asbestos if and to the extcnt due to the actions of Lender or its
successors or assignees or a purchaser at a foreclosur. or a grantee of a deed in lieu of
foreclosure or its successors or assigns after a foreclosure, or deed ir lieu of a foreclosure; (1) any
violation of the Environmental Laws, which are based upon or<in any way related to such
Hazardous Substance or Asbestos including, without limitation, tiie-Cosis and expenses of any
Remedial Work, attorney and consultant fees and disbursements, investigation and laboratory
fees, court costs, and litigation expenses; (j) any failure of the Security Property to comply with
any Access Laws (prior to the date Lender or its successors or assignees of a purchaser at a
foreclosure or a grantee of a deed in lieu of foreclosure takes title to the Security.roperty by
foreclosure, deed in lieu of foreclosure, or otherwise); (k) any representation or warrarty made in
the Note, this Security Instrument or any of the other Loan Documents being false or inisizading
in any material respect as of the date such representation or warranty was made; (1) any claim by
brokers, finders or similar persons claiming to be entitled to a commission in connection with the
Loan, any Lease or other transaction involving the Security Property or any part thereof under
any legal requirement or any liability asserted against Lender with respect thereto relating to
events occurring prior to the date Lender or its successors or assignees or a purchaser at a
foreclosure or a grantee of a deed in lieu of foreclosure takes title to the Security Property by
foreclosure, deed in lieu of foreclosure, or otherwise; and (m) the claims of any lessee of any or
any portion of the Security Property or any person acting through or under any lessee or
otherwise arising under or as a consequence of any Lease relating to events occurring prior to the
date Lender or its successors or assignees or a purchaser at a foreclosure or a grantee of a deed in
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lieu of foreclosure takes title to the Security Property by foreclosure, deed in lieu of foreclosure,
or otherwise. Any amounts payable to Lender by reason of the application of this Section shall
be secured by this Security Instrument and shall become immediately due and payable and shall
bear interest at the Default Interest Rate from the date loss or damage is sustained by Lender
until paid. The obligations and liabilities of Borrower under this Section 38 shall survive and
termination, satisfaction, or assignment of this Security Instrument and the exercise by Lender of
any of its rights or remedies hereunder, including, but not limited to, the acquisition of the
Security Property by foreclosure or a conveyance in lieu of foreclosure.

30" Notices. Any notice, report, demand or other instrument authorized or required to
be given or fzrnished ("Notices") shall be in writing and shall be given as follows: (a) by hand
delivery; (b)by deposit in the United States mail as first class certified mail, return receipt
requested, posiags paid; (c) by ovemight nationwide commercial courier service; or (d) by
telecopy transmissinii {other than for notices of default) with a confirmation copy to be delivered
by duplicate notice m-accordance with any of clauses (a)-(c) above, in each case, addressed to
the party intended to receive the same at the following address(es):

Lender: Wells Fargo Bank, N.A., as trustee for the registered
nolders of Cobalt CMBS Commercial Mortgage Trust
20,06-C1, Commercial Mortgage Pass-Through Certificates,
Serice2006-C1
¢/o CWCapital LLC
One Charles River Place
63 Kendrick Street
Needham, Masgacknsetts 02494
Attention: Legal Pivizion
Telecopier:  (781) 707-9397
Re:  Continental Towes,

Rolling Meadows, filinois

with copies to: Wells Fargo Bank, N.A., as trustec forthe registered
holders of Cobalt CMBS Commercial ‘V.ortgage Trust
2006-C1, Commercial Mortgage Pass-Through Certificates,
Series 2006-C1
c/o CWCapital LLC
One Charles River Place
63 Kendrick Street
Needham, Massachusetts 02494
Attention: Loan Administration
Telecopier:  (781) 707-9498
Re:  Continental Towers,
Rolling Meadows, Illinois

Borrower: At the address set forth in the introductory paragraph of this
Security Instrument with one notice sent to the attention of
Jeffrey Patterson and a second sent to James Hoffman.
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with copies to: Winston & Strawn LLP
35 W. Wacker Drive
Chicago, Illinois 60601-9703
Attention: Christine Graff

Any party may change the address to which any such Notice is to be delivered, by
furnishing ten (10) days written notice of such change to the other parties in accordance with the
provisions of this Section 39. Notices shall be deemed to have been given on the date they are
actually received; provided, that the inability to deliver Notices because of a changed address of
which ne‘Notice was given, or rejection or refusal to accept any Notice offered for delivery shall
be deemed #5-be receipt of the Notice as of the date of such inability to deliver or rejection or
refusal to accept delivery. Notice for either party may be given by its respective counsel.
Additionally, rotize-from Lender may also be given by the Servicer. Borrower hereby requests
that a copy of any-itice of Default or Notice of Sale be mailed to Borrower at the address
provided herein.

40. Authority.

(a) Borrower (ana_the undersigned representative of Borrower, if any)
represent and warrant that it (or thej. as the case may be) has full power, authority and right to
execute, deliver and perform its obligations pursuant to this Security Instrument, and to deed,
mortgage, give, grant, bargain, sell, alien, enfecff, convey, confirm, warrant, pledge, hypothecate
and assign the Security Property pursuant to the terms hereof and to keep and observe all of the
terms of this Security Instrument on Borrower's part to be performed.

(b)  Borrower represents and warrarits that Borrower is not a "foreign person”
within the meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended and
the related Treasury Department regulations, including tempor:ry 1egulations.

41.  Waiver of Notice. Borrower shall not be entitled t¢' 2ny notices of any nature
whatsoever from Lender except with respect to matters for which itis. Security Instrument
specifically and expressly provides for the giving of notice by Lender to Sorrower and except
with respect to matters for which Lender is required by applicable law to-give notice, and
Borrower hereby expressly waives the right to receive any notice from Lencer with respect to
any matter for which this Security Instrument does not specifically and expressly provide for the
giving of notice by Lender to Borrower.

42. Remedies of Borrower. In the event that a claim or adjudication is made that
Lender has acted unreasonably or unreasonably delayed acting in any case where by law or
under the Note, this Security Instrument or any of the other Loan Documents, it has an obligation
to act reasonably or promptly, Lender, so long as it has acted in good faith, shall not be liable for
any monetary damages, and Borrower's remedies shall be limited to injunctive relief or
declaratory judgment.

43.  Sole Discretion of Lender. Wherever pursuant to this Security Instrument,
Lender exercises any right given to it to consent or not consent or approve or disapprove, or any
arrangement or term is to be satisfactory to Lender, the decision of Lender to consent or not
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consent, to approve or disapprove or to decide that arrangements or terms are satisfactory or not
satisfactory shall be in the sole discretion of Lender and shall be final and conclusive, except as
may be otherwise expressly and specifically provided herein.

44. Non-Waiver. The failure of Lender to insist upon strict performance of any term
hereof shall not be deemed to be a waiver of any term of this Security Instrument. Borrower
shall not be relieved of Borrower's obligations hereunder by reason of (a) the failure of Lender to
comply with any request of Borrower or Guarantor to take any action to foreclose this Security
Instrument or otherwise enforce any of the provisions hereof or of the Note, or the other Loan
Documeris; (b) the release, regardless of consideration, of the whole or any part of the Security
Property, or-of any person liable for the Debt or any portion thereof, or (c) any agreement or
stipulation by J.ender extending the time of payment or otherwise modifying or supplementing
the terms of th¢ Note, this Security Instrument or any of the other Loan Documents. Lender may
resort for the payineut-of the Debt to any other security held by Lender in such order and manner
as Lender, in its sole discretion, may elect. Lender may take action to recover the Debt, or any
portion thereof, or to-<nforce any covenant hereof without prejudice to the right of Lender
thereafter to foreclosure th's Security Instrument. The rights and remedies of Lender under this
Security Instrument shall be sepasate, distinct and cumulative and none shall be given effect to
the exclusion of the others. No zct of Lender shall be construed as an election to proceed under
any one provision herein to the exclusion of any other provision. Lender shall not be limited
exclusively to the rights and remediesrérein stated but shall be entitled to every right and
remedy now or hereafter afforded at law ox in aguty.

45. No Oral Change. This Security [nstrument, and any provisions hereof, may not
be modified, amended, waived, extended, changed, discharged or terminated orally or by any act
or failure to act on the part of Borrower or Lender, but ey by an agreement in writing signed by
the party against whom enforcement of any modificaion, amendment, waiver, extension,
change, discharge or termination is sought.

46.  Liability. If Borrower consists of more than ore person, the obligations and
liabilities of each such person hereunder shall be joint and several. Zubject to the provisions
hereof requiring Lender's consent to any transfer of the Security Pioperty, this Security
Instrument shall be binding upon and inure to the benefit of Borrower and-Lender and their
respective successors and assigns forever.

47. Inapplicable Provisions. If any term, covenant or condition of the Note or this
Security Instrument is held to be invalid, illegal or unenforceable in any respect, the Note and
this Security Instrument shall be construed without such provision.

48.  Headings, Etc. The headings and captions of various provisions of this Security
Instrument are for convenience of reference only and are not to be construed as defining or
limiting, in any way, the scope or intent of the provisions hereof.

49.  Duplicate Originals. This Security Instrument may be executed in any number
of duplicate originals and each such duplicate original shall be deemed to be an original.
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50,  Definitions. Unless the context clearly indicates a contrary intent or unless
otherwise specifically provided herein, words used in this Security Instrument may be used
interchangeably in singular or plural form and the word "Borrower" shall mean "each Borrower
and any subsequent owner or owners of the Security Property or any part thereof or any interest
therein," the word "Lender" shall mean "Lender and any subsequent holder of the Note," the
word "Note" shall mean "the Note and any other evidence of indebtedness secured by this
Security Instrument and the Other Mortgage," the word "person” shall include an individual,
corporation, partnership, trust, unincorporated association, government, governmental authority,
and any other entity, and the words "Security Property" shall include any portion of the
Security roperty and any interest therein and the words "attorneys' fees" shall include any and
all reasonable attorneys' fees, paralegal and law clerk fees, including, without limitation, fees at
the pre-trial, trj4). and appellate levels incurred or paid by Lender in protecting its interest in the
Security Propeity-and Collateral and enforcing its rights hereunder. Whenever the context may
require, any pronovtis-used herein shall include the corresponding masculine, feminine or neuter
forms, and the singular form of nouns and pronouns shall include the plural and vice versa.

51. Homestead. 'Rorrower hereby waives and renounces all homestead and
exemption rights provided by the Zenstitution and the laws of the United States and of any state,
in and to the Security Property as against the collection of the Debt, or any part hereof.

52.  Assignments. Lender sali liave the right to assign or transfer its rights under this
Security Instrument without limitation. “Any assignee or transferee shall be entitled to all the
benefits afforded Lender under this Security Iinstrument.

53.  Waiver of Jury Trial. BORROWIRHEREBY AGREES NOT TO ELECT A
TRIAL BY JURY OF ANY ISSUE TRIABLE OF ®IGHT BY JURY, AND WAIVES ANY
RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL
NOW OR HEREAFTER EXIST WITH REGARD TO THE NOTE, THIS SECURITY
INSTRUMENT, OR THE OTHER LOAN DOCUMENM(S, OR ANY CLAIM,
COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECT/2N THEREWITH. THIS
WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY
BY BORROWER, AND IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH
INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT TO A TXKIAL BY JURY
WOULD OTHERWISE ACCRUE. LENDER IS HEREBY AUTHORIZED TQF1LE A COPY
OF THIS SECTION IN ANY PROCEEDING AS CONCLUSIVE EVIDENCE~OF THIS
WAIVER BY BORROWER.

54.  Recourse Provisions. Notwithstanding anything to the contrary contained in this
Security Instrument, the liability of Borrower and its officers, directors, general partners,
managers, members and principals for the indebtedness secured hereby and for the performance
of the other agreements, covenants and obligations contained herein and in the other Loan
Documents shall be limited as set forth in Section 2.04 of the Note.

55.  Acceleration in Case of Insolvency. If Borrower shall voluntarily file a petition
under Title 11 of the U.S. Code (the "Act"), as such Act may from time to time be amended, or
under any similar or successor Federal statute relating to bankruptcy, insolvency, arrangements
or reorganizations, or under any state bankruptcy or insolvency act, or file an answer in any
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involuntary proceeding admitting insolvency or inability to pay debts, or if Borrower or any
Guarantor shall collude with any person or entity to file an involuntary petition under the Act as
to which Borrower or any Guarantor is the debtor or as to which any property of any of them 1s
property of the estate therein, or if in the absence of such collusion Borrower shall fail to use its
best efforts to obtain vacation of involuntary proceedings brought for the reorganization,
dissolution or liquidation of Borrower, then Lender may, at Lender's option, declare all of the
sums secured by this Security Instrument to be immediately due and payable without prior
notice, and Lender may invoke any remedies permitted or provided for herein or in any of the
Loan Documents or pursuant to applicable law. Any reasonable attorney's fees and other
reasonab's out-of-pocket expenses incurred by Lender in connection with Borrower's or any
Guarantor's bankruptcy or any of the other aforesaid events shall be additional indebtedness of
Borrower secur=d by this Security Instrument.

56.  [Reserved].
57. [Reservedy.

58. Miscellaneous:

(a)  Any consent or approval by Lender in any single instance shall not be
deemed or construed to be Lender's cotisent.or approval in any like matter arising at a subsequent
date, and the failure of Lender to proinptly exercise any right, power, remedy, consent or
approval provided herein or at law or in equity shall not constitute or be construed as a waiver of
the same nor shall Lender be estopped from éx<rcising such right, power, remedy, consent or
approval at a later date. Any consent or approval tequested of and granted by Lender pursuant
hereto shall be narrowly construed to be applicable oriy. ic Borrower and the matter identified in
such consent or approval and no third party shall claim ary benefit by reason thereof, and any
such consent or approval shall not be deemed to constitute Licider a venturer or partner with
Borrower nor shall privity of contract be presumed to have been esiablished with any such third
party. If Lender deems it to be in its best interest to retain acsistance of persons, firms or
corporations (including, without limitation, attorneys, title insurance: companies, appraisers,
engineers and surveyors) with respect to a request for consent or approval, Borrower shall
reimburse Lender for all costs reasonably incurred in connection with the emplayment of such
persons, firms or corporations.

(b)  Borrower covenants and agrees that during the Term, unless l:ender shall
have previously consented in writing, (a) Borrower will take no action that would ciuse it to
become an "employee benefit plan” as defined in 29 C.F.R. Section 2510.3-101, or "assets ofa
governmental plan” subject to regulation under the state statutes, and (b) Borrower will not sell,
assign or transfer the Security Property, or any portion thereof or interest therein, to any
transferee that does not execute and deliver to Lender its written assumption of the obligations of
this covenant. Borrower further covenants and agrees to protect, defend, indemnify and hold
Lender harmless from and against all loss, cost, damage and expense (including without
limitation, all attorneys' fees and excise taxes, costs of correcting any prohibited transaction or
obtaining an appropriate exemption) that Lender may incur as a result of Borrower's breach of
this covenant. This covenant and indemnity shall survive the extinguishment of the lien of this
Security Instrument by foreclosure or action in lieu thereof.
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(¢)  The Loan Documents contain the entire agreement between Borrower and
Lender relating to or connected with the Loan. Any other agreements relating to or connected
with the Loan not expressly set forth in the Loan Documents are null and void and superseded in
their entirety by the provisions of the Loan Documents.

(d)  Borrower acknowledges that, with respect to the Loan, Borrower is relying
solely on its own judgment and advisors in entering into the Loan without relying in any manner
on any statements, representations or recommendations of Lender or any parent, subsidiary or
affiliate of Lender. Borrower acknowledges that Lender engages in the business of real estate
financings and other real estate transactions and investments which may be viewed as adverse to
or competitive with the business of the Borrower or its affiliates. Borrower acknowledges that it
is represented by competent counsel and has consulted counsel before executing the Loan
Documents.

(¢)  Borower covenants and agrees to pay Lender upon receipt of written
notice from Lender, all -casonable costs and expenses (including reasonable attorneys' fees and
disbursements) incurred by Leadzer in connection with (i) the preparation, negotiation, execution
and delivery of this Security Inctrument and the other Loan Documents; (ii) Borrower's
performance of and compliance viith Borrower's respective agreements and covenants contained
in this Security Instrument and the sther Loan Documents on its part to be performed or
complied with after the date hereot;.«iit) Lender's performance and compliance with all
agreements and conditions contained in this Security Instrument and the other Loan Documents
on its part to be performed or complied with after the date hereof, (iv)the negotiation,
preparation, execution, delivery and administratior, of any consents, amendments, waivers or
other modifications to this Security Instrument and th< ather Loan Documents; and (v) the filing
and recording fees and expenses, title insurance fees arid ¢xpenses, and other similar expenses
incurred in creating and perfecting the lien in favor_cf Lender pursuant to this Security
Instrument and the other Loan Documents.

(f)  This Security Instrument shall be govemed- by and construed in
accordance with the laws of the State in which the Premises are located and the applicable laws
of the United States of America. :

59,  Management of the Security Property. Borrower shell niaintain the
Management Agreement for the operation of the Security Property in full force and effect and
timely perform all of Borrower's obligations thereunder and enforce performance of all
obligations of the Manager thereunder, and not permit the termination or amendment o1 such
Management Agreement unless the prior written consent of Lender is first obtained. Borrower
will enter into and cause the Manager (whether such manager is an entity affiliated with
Borrower or is a professional property management company) to enter into an assignment and
subordination of such Management Agreement in recordable form satisfactory to Lender,
assigning and subordinating the Manager's interest in the Security Property and all fees and other
rights of the manager pursuant to such Management Agreement to the rights of Lender. Upon
(a) an Event of Default, or (b) the gross negligence, malfeasance, or willful misconduct of
Manager with respect to the management of the Security Property, Borrower at Lender's request,
shall terminate the Management Agreement and replace the Manager with a Manager approved
by Lender. Upon the default by Manager under the Management Agreement beyond any
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applicable cure period thereunder, Lender shall have the right to require the Manager to enter
into a sub-management agreement with a Manager approved by Lender (which said agreement
shall be acceptable to Lender in its sole discretion) such that the sub-manager shall have all of
the rights, obligations and responsibilities of the Manager set forth in the Management
Agreement from the effective date of such sub-management agreement until the indebtedness
evidenced by the Note is paid in full; at which time the term of said sub-management agreement
shall automatically expire. Unless otherwise approved in writing by Lender, at all times while
any portion of the Debt is outstanding, Borrower shall cause the Manager of the Security
Property and the entity designated as the property manager of the Other Property to be the
identical ntity.

60. ( Sale of Notes and Securitization. Borrower acknowledges that Lender and its
successors and assigns shall have the right to do any and all of the following: (i) sell this
Security Instrument; the Note and other Loan Documents to one or more investors as a whole
loan, (ii) participate th¢ Loan secured by this Security Instrument to one or more investors, (iii)
deposit this Security Instrument, the Note and other Loan Documents with a trust, which trust
may sell certificates to irivestors evidencing an ownership interest in the trust assets, (iv)
otherwise sell the Loan or intersst. therein to investors, or (v) cause the Note, this Security
Instrument and the other Loan Decuments to be split into two or more notes, parts or interests, in
whatever proportion Lender deems anpropriate, which may be in the form of pari passu interests,
senior and junior interests, or other interée(s, and thereafter to sell, assign, participate, syndicate
or securitize all or any part of either or both of such severed or split obligations and documents
(the transactions referred to in clauses (i) through (v) are hereinafter each referred to as
"Secondary Market Transaction” or "Securitization", and any securities secured by or
evidencing ownership interests in the Note and this Sscurity Instrument or otherwise issued in
connection with a Secondary Market Transaction may bé rcfetred to as "Securities”).

Borrower shall cooperate with Lender in effecting any such Secondary Market
Transaction and shall cooperate to implement all requirements-iminosed by any Rating Agency
involved in any Secondary Market Transaction. Without limitaicu, at the request of Lender
Borrower shall:

@ (i) provide such financial and other information wiik respect to the
Security Property, the Borrower and the Manager, (ii) provide budgets relating/«e the Security
Property, (iii) perform or permit or cause to be performed or permitted such ‘site inspection,
appraisals, market studies, environmental reviews and reports (Phase I's and, if appropriate,
Phase II’s), engineering reports and other due diligence investigations of the Security Property,
as may be reasonably requested by the holder of the Note or the Rating Agencies or as may be
necessary or appropriate in connection with the Secondary Market Transaction and (iit) make
such representations and warranties as of the closing date of the Secondary Market Transaction
with respect to the Security Property, Borrower, and the Loan Documents as are consistent with
those contained herein and are customarily provided in securitization transactions and as may be
reasonably requested by the holder of the Note or the Rating Agencies and consistent with the
facts covered by such representations and warranties as they exist on the date thereof, including
the representations and warranties made in the Loan Documents (collectively, the "Provided
Information"), together, if customary, with appropriate verification and/or consents of the
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Provided Information through letters of auditors or opinions of counsel of independent attorneys
acceptable to the Lender and the Rating Agencies;

(b)  at Borrower’s expense (except with respect to Section 60(v) above, which
shall be at Lender's expense), cause counsel to render opinions consistent with those delivered as
of the date hereof, which may be relied upon by the holder of the Note, the Rating Agencies and
their respective counsel, agents and representatives, as to non-consolidation, fraudulent
conveyance, and true sale or any other opinion custornary in securitization transactions with
respect to the Security Property and Borrower and its affiliates, which counsel and opinions shall
be reasorbiy satisfactory to the holder of the Note and the Rating Agencies;

(5}  execute such amendments to the Loan Documents and organizational
documents, entr into a lockbox or similar arrangement with respect to the Rents and establish
and fund such teserve funds (including, without limitation, reserve funds for deferred
maintenance and capital improvements) as may be requested by the holder of the Note or the
Rating Agencies or othsiwise to effect the Secondary Market Transaction. Borrower shall not be
required to modify any docwneants evidencing or securing the Loan so as to modify (A) the
interest rate payable under thé Notc; (B) the stated maturity of the Note, (C) the amortization of
principal of the Note, (D) the nen-recourse provisions of the Loan or (E) any other material
economic term of the Loan. However. in the case of split notes, the interest rate and principal
amortization may be changed, provided-that for the combined obligations taken as an aggregate,
the over-all interest rate and amortization of prizcipal shall remain the same; and

(d)  to the extent not already r2avired to be provided by Borrower under this
Agreement, Borrower shall use reasonable efforts ‘0/satisfy the market standards to which the
holder of the Note customarily adheres or which may bz reasonably required in the marketplace
or by the Rating Agencies in connection with any Secondary-Market Transaction.

All reasonable third party costs and expenses incurred by Lender it connection with Borrower’s
complying with requests made under Section 60(i) through (iv) saali he paid by the Borrower.
All reasonable actual third party costs and expenses incurred by.‘ender or Borrower in
connection with Borrower's complying with requests made under Section €0{v) shall be paid by
the Lender.

In the event that the provisions of this Security Instrument” o7 -any Loan
Documents require the receipt of written confirmation from each Rating Agency wit'i respect to
the ratings on the Certificates, or, in accordance with the terms of the transaction decements
relating to a Secondary Market Transaction, such a rating confirmation is required in order for
the consent of the Lender to be given, the Borrower shall pay all of the costs and expenses of the
Lender, Servicer and each Rating Agency in connection therewith, and, if applicable, shall pay
any fees imposed by any Rating Agency as a condition to the delivery of such confirmation.

61.  Securitization Indemnification.

(a)  Borrower understands that certain of the Provided Information may be
included in disclosure documents in connection with the Secondary Market Transaction,
including, without limitation, a prospectus, prospectus supplement or private placement
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memorandum (each, a "Disclosure Document") and may also be included in filings with the
Securities and Exchange Commission pursuant to the Securities Act of 1933, as amended (the
"Securities Act"), or the Securities and Exchange Act of 1934, as amended (the "Exchange
Act"), or provided or made available to investors or prospective investors in the Securities, the
Rating Agencies, and service providers relating to the Secondary Market Transaction. In the
event that the Disclosure Document is required to be revised prior to the sale of all Securities, the
Borrower will cooperate with the holder of the Note in updating the Disclosure Document by
providing all current information necessary to keep the Disclosure Document accurate and
complete in all material respects.

62. - Servicer. At the option of Lender, the Loan may be serviced by a servicer/trustee
(the "Servicer") selected by Lender and Lender may delegate all or any portion of its
responsibilities‘urder this Security Instrument and the other Loan Documents to the Servicer
pursuant to a serviciig-agreement (the "Servicing Agreement") between Lender and Servicer.

63.  Partial Pciease. Subject to the provisions of this Section 63, Lender shall release
(a "Partial Release") one o miore unimproved portions of the Security Property; the dimensions,
location, and configuration of which shall be subject to Lender's approval, which shall be granted
or denied by Lender in Lender's sole and absolute discretion (the "Release Lot"). Lender shall
release the Release Lot upon satisfacticn of each and every of the following conditions precedent
(singularly and collectively referred to asihc "Partial Release Conditions"):

(@  Any and all sums thn cue and payable to Lender under the Loan
Documents shall be fully paid (including, withouf Jimitation, principal and interest under the
Note and all sums constituting the Reserves and(ary. other escrow required under the Loan
Documents) and no Event of Default (as described ir Section 23 hereof) shall exist and be
continuing, nor shall Lender have given Borrower notice ofany event or condition which, with
the passage of time or the giving of notice (or both), could resuit in an Event of Default if not
cured by Borrower.

(b) At least thirty (30) days prior to the effective datof any proposed Partial
Release, Borrower shall prepare and deliver to Lender (at Borrower's sol¢ cost and expense) a
proposed re-plat of the Release Lot and the unreleased portion of the Security-Property and a
survey plat and field notes for the Release Lot and for the remainder of the Securivv-Property, all
prepared by a licensed surveyor or engineer (which surveys and re-plats shatl‘02, in form,
consistent with surveys and re-plats for mortgage loans generally acceptable (to prudent
institutional commercial loan lenders undertaking similar review or exercising reasoratie and
similar discretion with respect to a property similar in nature and location to the Security
Property ("Prudent Lender Standards")) and shall depict the exact location of the Release Lot
relative to the remainder of the Security Property and the location of all applicable title matters.

(c)  Borrower must provide evidence, which would be deemed satisfactory
pursuant to Prudent Lender Standards, to Lender of the following matters: (i) that the Release
Lot and the balance of the Security Property shall comply with all federal, state and local
environmental, land use and zoning laws (including, without limitation, minimum lot size,
parking rtegulations, set-back lines, density requirements, lot coverage ratios, frontage,
subdivision, site plan approval and access to a public right-of-way); (ii) that all required notices
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have been given and consents obtained in connection with the proposed Partial Release,
including (without limitation) the consent of any governmental entity and any indemnitor; (i)
that access to the remainder of the Security Property following the Partial Release to any
previously dedicated streets and utilities shall not be impaired and that the construction of any
future improvements on the Release Lot shall not impair the visibility or use of the remainder of
the Security Property; and (iv) that the future uses of the Release Lot will not violate any
exclusivity provision in any Lease pertaining to the Security Property nor any covenant,
restriction, condition or other title matter then encumbering the Security Property.

(d)  Lender must have been provided complete information with respect to the
proposed pziking arrangement for the unreleased portion of the Security Property both
immediately (following the Partial Release and thereafter, which such proposed parking
arrangement mast he legally adequate for the remainder of the Security Property, must be
deemed satisfactory pursuant to Prudent Lender Standards, and must include, to the extent
Lender deems necessary or desirable, (i) a temporary parking arrangement reasonably convenient
to the unreleased portici of the Security Property during the pendency of any construction on the
Release Lot, (ii) a final pariirg arrangement after completion of any anticipated Improvements
on the Release Lot, (iii) an insurabic easement arrangement with respect to both the temporary
and permanent parking arrangement, which parking facility will be without cost or expense to
the owner of the unreleased portion ‘of the Security Property, and (iv) a new loan policy of title
insurance (or an endorsement to the caisfing loan policy of title insurance) providing title
coverage to Lender with respect to such ‘easement estate without exception and without any
exception for liens.

(e)  Prior to the effective date of the proposed Partial Release, and to the extent
Lender deems necessary or desirable, Borrower shall enciiaber the Release Lot with a recorded
development or similar agreement (which must be deemed satisfactory pursuant to Prudent
Lender Standards) covering such matters as mutual parking and, access, maintenance, shared
utilities, drainage and other similar issues and containing apptopiate restrictions on the type,
construction, location, height and use of any improvements then-existing or thereafter to be
constructed on the Release Lot.

(f)  Lender shall have received evidence in writing from the Kaiing Agency to
the effect that the proposed Partial Release will not result in a requalificatiox, reduction,
downgrade or withdrawal of any rating initially assigned or to be assigned in-a Gecondary
Market Transaction (hereinafier defined) or, if no such rating has been issued sich Partial
Release shall not have an adverse affect on the level of rating attainable in connection with the
Loan.

()  The Release Lot shall be conveyed, contemporaneously with the Partial
Release, such that Borrower shall continue to satisfy each of the requirements described in
Section 12 hereof following such Partial Release. Without limiting the generality of the
foregoing, Borrower acknowledges and agrees that, after the provision of the Partial Release,
Borrower shall own no other asset other than the Security Property (excluding the Relcase Lot)
but including the new easement rights to be provided to Borrower as described in this Section 63.

AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT

AND FIXTURE FINANCING STATEMENT - Page 63
43412-20/Continental Towers




0700240151 Page: 65 of 76

UNOFFICIAL COPY

(h)  No proposed Partial Release shall (i) deny any unreleased portion of the
Security Property reasonable access to public streets, roads or utilities, (ii) unreasonably divide
any portion or tract of the remainder of the Security Property into strips or parcels, or
(iii) otherwise negatively impact in any manner whatsoever (whether due to the configuration of
the Release Lot, any proposed Improvements thereof or otherwise) the remainder of the Security
Property.

(1) Borrower shall submit a prepared partial release instrument (the "Partial
Release Instrument"), which must be deemed satisfactory pursuant to Prudent Lender
Standards; and any information necessary for Lender to process the Partial Release Instrument,
including 4 'ot and block or metes and bounds description of the Release Lo, the name and
address of th title insurance company to whose attention the Partial Release Instrument should
be directed, nuribers that reference the Partial Release Instrument (i.e., tax parcel numbers, title
company order numbers, release numbers, etc.), the date when the Partial Release is to become
effective, the name ans address of the prospective purchaser of the Release Lot and such other
documents and informaion as Lender may reasonably request in order to process the Partial
Release Instrument. The Partral-Release Instrument shall be delivered, in escrow, by Lender to
the title company so designated, to-he held, released, delivered and recorded in accordance with
Lender's escrow instructions requiring the satisfaction of all Partial Release Conditions. In no
event shall the execution and deliver; of a Partial Release Instrument affect any of Lender's
obligations under this Mortgage or the cthe: Loan Documents.

) Borrower shall deliver ‘o Lender (i) an endorsement to Lender's policy of
title insurance for the Security Property bringing the date of such policy to the date of the Partial
Release and evidencing the continued first lien pristity of the Mortgage (and with no such
additional title matters) subject, however, to the P2iiil Release and additional easement
coverage described hereinabove, or (ii) a new policy of t'tlc insurance, other endorsements or
other information as Lender may require.

(k)  Borrower shall deliver to Lender a writienr agreement, in form and
substance acceptable to Lender, providing that in the event any affiliz’e-of Borrower owns or
manages the Release Lot, Borrower shall agree, and shall cause such affiliate to agree, not to
offer to any existing tenant at the Security Property any incentives or discounts of any type not
offered to all other potential tenants to entice or otherwise encourage any.suw tenant to
terminate its lease at the Security Property and lease space at the Release Lot. /3uid written
agreement shall be delivered, in escrow, by Lender to the title company so designated, to he held,
released, delivered and recorded in accordance with Lender's escrow instructions requiring the
satisfaction of all Partial Release Conditions.

M All reasonable costs and expenses actually incurred by Lender (and any
servicer of the Loan) in connection with the completion (and verification of completion) of all
Partial Release Conditions, payment of all required fees of any Rating Agency and relative to the
review, approval and execution of any Partial Release, shall be paid by Borrower prior to and as
a condition of the execution of any Partial Release Instrument, including (but not limited to)
reasonable attorneys' fees, all costs and expenses of Lender (and any servicer of the Loan)
incurred in connection with obtaining any engineering reports, opinions and consents, Rating
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Agency letters and any endorsement to Lender's policy of title insurance. All recording fees and
taxes are to be paid by Borrower.

(m) The satisfaction of such other conditions precedent to satisfy Prudent
Lender Standards, including but not limited to obtaining (i) an updated appraisal acceptable to
Lender of each proposed Release Lot and of the remainder of the Security Property and (ii) a tax
opinion from Borrower's counsel, in form and substance acceptable to Lender, opining that the
proposed Partial Release will not violate any REMIC rules, regulations, or requirements from a
tax perspective.

(n)  In no event shall the fair market value, as determined by an updated
appraisal accaptable to Lender, of all of the Release Lots, in the aggregate, equal or exceed ten
percent (10%) o1 the fair market value of the Security Property as of the date of the proposed
Partial Release.

64. Survival  All representations and warranties made by Borrower herein shall
survive the execution hereof.

65. Amendment and Kestatement. This Amended and Restated Mortgage, Security
Agreement and Fixture Financing Stzicment, together with the Other Mortgage, shall amend and
restate, but shall not replace, the Motigage, Security Agreement and Fixture Financing Statement
executed by Borrower and Other Borrow<=-for the benefit of CWCapital LLC, a Massachusetts
limited liability company ("CWC") dated INovember 21, 2006 and recorded at Document
Number 0633134007 in the Cook County, Illinsis Recorder's Office (the "Original Mortgage").
CWC assigned the entirety of its interest in the-{)xiginal Mortgage to Lender pursuant to the
Assignment of Mortgage, Security Agreement an¢ Fixture Financing Statement dated as of
December 21, 2006 and executed by CWC for the beneit of Lender. CWC also assigned the
entirety of its interest in the other Loan Documents to Tender-as of December 21, 2006. All
terms, conditions and obligations of the Original Mortgage shall remain in full force and effect as
assigned to Lender and as restated herein and in the Other Mortgage ¢nd amended hereby and by
the Other Mortgage, and all rights and remedies provided for therein shall be preserved to the
Lender. Nothing contained herein or done pursuant hereto shall affect or be construed to affect
the priority of the lien or security interest created by the Original Mortgage over the priority of
other liens, charges, encumbrances or other security interests. Borrower docs hureby confirm,
ratify and reaffirm the obligations contained in the Original Mortgage, as assigned to'L.ender and
as amended and restated hereby and by the Other Mortgage. This Amended und Restated
Mortgage, Security Agreement and Fixture Financing Statement is an amendnient and
restatement only and not a novation; and except as herein provided and in the Other Mortgage,
all of the terms and conditions of the Original Mortgage shall remain in full force and effect until
payment of the Debt in full.

PART II

STATE SPECIFIC PROVISIONS

66. Business Loan. Borrower certifies and agrees that the proceeds of the loans
secured by this Mortgage will be held for the purposes specified in Section 4 of the Illinois
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Interest Act (815 ILCS 205/1 et seq.), and that the principal obligation secured hereby constitutes
a "business loan" within the definition and purview of said Section.

67. Not Residential or Agricultural Real Estate. Borrower hereby acknowledges
that the Premises does not constitute agricultural real estate or residential real estate, as such
terms are defined in the Act.

68.  Mortgagee Receives Benefit of Act. Lender shall have the benefit of all of the
provisions of the Illinois Mortgage Foreclosure Act, 735 ILCS 5/15-1101 et seq. (the "Act"),
including a1l amendments thereto which may become effective from time to time after the date
hereof. < 1i2-che event any provision of the Act which is specifically referred to herein may be
repealed, Lerder shall have the benefit of such provision as most recently existing prior to such
repeal, as thoughi the same were incorporated herein by express reference.
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IN WITNESS WHEREOF, Borrower has executed this Security Instrument the
day and year first above written.

CONTINENTAL TOWERS, L.L.C.,
a Delaware limited liability company

By: CTA GENERAL PARTNER, LLC,
a Delaware limited liability company,
its sole member

By: CTA MEMBER, INC,,
a Delaware corporation,
its managing member

Name: Yochanan Danziger,
by Paul G. Del Vecchio,
Attorney-In-Fact

Title:  President
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STATE OF ILLINOIS §
§
COUNTY OF COOK §

This instrument was ACKNOWLEDGED before me on Decembergi , 2006 by
PAUL G. DEL VECCHIO, Attorney-In-Fact for YOCHANAN DANZIGER, the President of
CTA MEMBER, INC., a Delaware corporation, as managing member of CTA GENERAL
PARTNER, LLC, a Delaware limited liability company, as sole member of CONTINENTAL
TOWERS, L.L.C., a Delaware limited liability company, on behalf of said limited liability
company.

[SEAL] jW/% @V%

otary Public, State of Illinois

BAEBAA 1. DEV/TTD
7, /0 7 (5 Printed Name of Notary Public

"OFFICIAL SEAL™ }

! BARBARAM.DEVITTO ¢
SNOTARY PUBLIC STATE OF lLLlNOIS%

M CommsssnonEx |reu11/09/2008

My Commission Enpires:

Attachments

Exhibit A Legal Description

Exhibit B Lease Defaults

Exhibit C Legal Description of Other Property
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EXHIBIT A

Legal Description

REAL PROPERTY IN THE CITY OF ROLLING MEADOWS, COUNTY OF COOK, STATE
OF ILLINOIS, DESCRIBED AS FOLLOWS:

Parcel 1:

Lots 1 874 2 in CASATI-HEISE SUBDIVISION, being a subdivision of part of the Northeast
1/4 of Section 17 and part of the Northwest 1/4 of Section 16, both in Township 41 North,
Range 11 East.of the Third Principal Meridian in Cook County, Illinois according to the plat
thereof recordca December 27, 1988 as Document Number 88592766, in Cook County, Illinois.

Excepting therefrom that part of Lot 1 dedicated for roadway purposes according to Instrument
recorded December 2, 2002 as documnent 0021325095;

Also excepting therefrom that rat of Lot 1 in CASATI-HEISE SUBDIVISION, being a
subdivision of part of the Northeast 1/4 of Section 17 and part of the Northwest 1/4 of Section
16, both in Township 41 North, Range 11 East of the Third Principal Meridian in Cook County,
Illinois according to the plat thereotiecorded December 27, 1988 as Document Number
88592766, bounded by a line described as follows: Beginning at the northeast comer of said Lot
1; thence South 06 Degrees 09 Minutes 30 Ceconds West, along an east line of said Lot 1, a
distance of 156.16 feet: thence South 58 Degrees 17 Minutes 03 Seconds East, along a northerly
line of said Lot 1, a distance of 152.90 feet; thence-Worth 20 Degrees 09 Minutes 00 Seconds
East, along a west line of said Lot 1, a distance of 1022 feet; thence South 69 Degrees 51
Minutes 00 Seconds East, along a north line of said Lot 1,.<-stance of 0.83 feet to a point in the
southwesterly right-of-way line of Meijer Drive according to the Plat of Dedication, thereof,
recorded December 12, 2002 as Document Number 0021325095 thence southeasterly, along
said southwesterly line, along the arc of a curve left, having a radius of 75.00 feet, the chord of
which bears South 36 Degrees 52 Minutes 51 Seconds East, an arc distarice of 55.06 feet to a
point in the easterly most east line of aforesaid Lot 1; thence South 20 Di¢zrees 09 Minutes 00
Seconds West, along said east line, 326.25 feet; thence North 69 Degrees 51 Minutes 00 Seconds
West, perpendicular to the last described course, 53.96 feet; thence South 19 Degrecs 58 Minutes
13 Seconds West, 301.92 feet; thence North 57 Degrees 41 Minutes 17 Seconds ‘West, 247.73
feet; thence South 32 Degrees 18 Minutes 43 Seconds West, perpendicular to the lasi-described
course, 33.31 feet; thence North 57 Degrees 41 Minutes 17 Seconds West, perpendicular to the
last described course, 482.82 feet; thence North 32 Degrees 18 Minutes 43 Seconds East,
perpendicular to the last described course, 218.53 feet; thence North 57 Degrees 45 Minutes 33
Seconds West, 69.41 feet; thence North 00 Degrees 19 Minutes 35 Seconds East, 24585 feetto a
point in the south line of aforementioned Lot 1, also being the south line of Golf Road (also
known as Illinois State Route 58); thence North 89 Degrees 05 Minutes 58 Seconds East, along
said north line, 692.03 feet to the point of beginning, all in Cook County, Illinois.
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Parce] 2:

Easements appurtenant to and for the benefit of Parcel 1 as created and granted and set forth in
easement agreement dated September 23, 1977 and recorded October 10, 1978 as Document
24662689 and as amended by Amendment to Easement Agreement dated May 15, 1980 and
recorded June 10, 1980 as Document 25482426 upon, over, and under portions of Lots 1 to 6,
inclusive, in Heise's Subdivision, a subdivision of part of the Northwest 1/4 of Section 16,
Township 41 North, Range 11 East of the Third Principal Meridian, in Cook County, Illinois,
according to the plat thereof recorded December 23, 1977 as Document 24119807 and also over,
upon and under portions of that part of the Northeast 1/4 of Section 17, Township 41 North,
Range 11.East of the Third Principal Meridian, in Cook County, Illinois described as follows:

Commencing «t the Northeast Corner of the Northeast 1/4 of Section 17; thence Southerly along
the east line 6 said Northeast 1/4 of Section 17, a distance of 80.0 feet to the southerly right-of-
way of Golf Koad) (State Route 58), as dedicated and recorded September 24, 1929 as
Documents 104880C5 4ad 10488006; thence South 89 Degrees, 08 Minutes West along said
southerly right-of-way /£Golf Road (State Route 58), 691.05 feet for a Point of Beginning;
Thence South 0 Degrees, 52 )Minutes East, 265.0 feet; thence South 89 Degrees, 08 Minutes
West parallel with said southeily right of way of Golf Road (State Route 58) 196.11 feet; thence
North 0 Degrees, 27 Minutes, 20 Seconds East parallel with the west line of Schwake's
Subdivision recorded August 11, 1970 as Document 21235091, now vacated, 265.07 feet to said
southerly right-of-way of Golf Road (Stat¢ Route 58); thence North 89 Degrees, 08 Minutes
East, along said southerly right-of-way of 5olf Road (State Route 58), 190.0 feet to the Point of
Beginning, all in Cook County, Illinois, foi the operation, maintenance, repair, replacement,
relocation and removal of a water supply line, sever and other utilities, in Cook County, Illinois

Parcel 3:

Easements appurtenant to and for the benefit of Parcel 1" a5 created and granted and set forth in
Reciprocal Easement and Common Wall Agreement dated-as, of September 23, 1977 and
recorded October 10, 1978 as Document Number 24662685-an4 as amended by Agreement
thereto dated November 21, 1979 and recorded December 17, 197¢ ac Document 25284791 upon
and under portions of that part of the Northeast 1/4 of Section of Secuic:: 17, Township 41 North,
Range 11 East of the Third Principal Meridian, in Cook County, Illinois desciibed as follows:

Commencing at the Northeast Corner of the Northeast 1/4 of Section 17; thence Southerly along
the east line of said Northeast 1/4 of Section 17, a distance of 80.0 feet to the southcrly right-of-
way of Golf Road (State Route 58), as dedicated and recorded September 24, 1929 as
Documents 10488005 and 10488006; thence South 89 Degrees, 08 Minutes West aloig said
southerly right-of-way of Golf Road (State Route 58), 691.05 feet for a Point of Beginning;
Thence South 0 Degrees, 52 Minutes East, 265.0 feet; thence South 89 Degrees, 08 Minutes
West parallel with said southerly right-of-way of Golf Road (State Route 58) 196.11 feet; thence
North 0 Degrees, 27 Minutes, 20 Seconds East parallel with the west line of Schwake's
Subdivision recorded August 11, 1970 as Document 21235091, now vacated, 265.07 feet to said
southerly right-of-way of Golf Road (State Route 58); thence North 89 Degrees, 08 Minutes
East, along said southerly right-of-way of Golf Road (State Route 58), 190.0 feet to the Point of
Beginning, all in Cook County, [llinois, for the operation, maintenance, repair, replacement,
relocation and removal of a water supply line, sewer and other utilities.
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Parcel 4:

Reciprocal Easement Agreement, dated as of even date herewith, made by and between
Continental Towers, L.L.C. and Continental Towers Associates III, LLC for vehicular and
pedestrian ingress and egress and use of parking area, to be recorded in Cook County, Illinois.

Common address: Continental Towers, 1701 Golf Road, Rolling Meadows, Illinois

PINS: 08-16-100-034 (part) and 08-16-100-035

EXHIBIT A, Legal Description - Page 3
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EXHIBIT B

LEASE DEFAULTS

1. Val U Check, Tower III, Suite 0315, 3,215 square feet, lease term 4/1/06 to 3/31/09.

EXHIBIT B, Required Repairs — Solo Page
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EXHIBIT C

Other Property

REAL PROPERTY IN THE CITY OF ROLLING MEADOWS, COUNTY OF COOK, STATE
OF ILLINOIS, DESCRIBED AS FOLLOWS:

Parcel 1:

Lot 3 in‘CASATI-HEISE SUBDIVISION, being a subdivision of part of the Northeast 1/4 of
Section 17.aud part of the Northwest 1/4 of Section 16, both in Township 41 North, Range 11
East of the Tkird Principal Meridian in Cook County, Illinois according to the plat thereof
recorded Decetinber27, 1988 as Document Number 88592766, in Cook County, Illinois.

Parcel 2:

That part of Lot 1 in' CASATI-HEISE SUBDIVISION, being a subdivision of part of the
Northeast 1/4 of Section 17 s part of the Northwest 1/4 of Section 16, both in Township 41
North, Range 11 East of the Third Rrincipal Meridian in Cook County, Illinois according to the
plat thereof recorded December 27, 1988 as Document 88592766, bounded by a line described as
follows: Beginning at the northeast esfmer of said Lot 1; thence South 06 Degrees 09 Minutes 30
Seconds West, along an east line of savi Lot 1, a distance of 156.16 feet; thence South 58
Degrees 17 Minutes 03 Seconds East, along 2-uartherly line of said Lot 1, a distance of 152.90
feet; thence North 20 Degrees 09 Minutes 00 Seconds East, along a west line of said Lot 1, a
distance of 10.29 feet; thence South 69 Degrees 5! Minutes 00 Seconds East, along a north line
of said Lot 1, a distance of 0.83 feet to a point in th& scuthwesterly right-of-way line of Meijer
Drive according to the Plat of Dedication, thereof, recordsd December 12, 2002 as Document
0021325095; thence southeasterly, along said southwesteiy line, along the arc of a curve left,
having a radius of 75.00 feet, the chord of which bears South 76 Dearees 52 Minutes 51 Seconds
East, an arc distance of 55.06 feet to a point in the easterly mest-east line of aforesaid Lot 1;
thence South 20 Degrees 09 Minutes 00 Seconds West, along said e=st line, 326.25 feet; thence
North 69 Degrees 51 Minutes 00 Seconds West, perpendicular to the las: described course, 53.96
feet; thence South 19 Degrees 58 Minutes 13 Seconds West, 301.92 fret; thence North 57
Degrees 41 Minutes 17 Seconds West, 247.73 feet; thence South 32 Degrces '8 Minutes 43
Seconds West, perpendicular to the last described course, 33.31 feet; thence North> 7 Degrees 41
Minutes 17 Seconds West, perpendicular to the last described course, 482.82 feet; thcice North
32 Degrees 18 Minutes 43 Seconds East, perpendicular to the last described course, 215.53 feet;
thence North 57 Degrees 45 Minutes 33 Seconds West, 69.41 feet; thence North 00 Degrees 19
Minutes 35 Seconds East, 245.85 feet to a point in the south line of aforementioned Lot 1, also
being the south line of Golf Road (also known as Illinois State Route 58); thence North 89
Degrees 05 Minutes 58 Seconds East, along said north line, 692.03 feet to the point of beginning,
all in Cook County, Illinois.

Parcel 3:
Easements appurtenant to and for the benefit of Parcel 1 and Parcel 2 as created and granted and
set forth in easement agreement dated September 23, 1977 and recorded October 10, 1978 as

EXHIBIT A, Legal Description — Page 1
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Document 24662689 and as amended by Amendment to Easement Agreement dated May 15,
1980 and recorded June 10, 1980 as Document 25482426 upon, over, and under portions of Lots
1 to 6, inclusive, in Heise's Subdivision, a subdivision of part of the Northwest 1/4 of Section 16,
Township 41 North, Range 11 East of the Third Principal Meridian, in Cook County, Illinots,
according to the plat thereof recorded December 23, 1977 as Document 24119807 and also over,
upon and under portions of that part of the Northeast 1/4 of Section of Section 17, Township 41
North, Range 11 East of the Third Principal Meridian, in Cook County, lllinois described as
follows:

Commen<ing at the Northeast Corner of the Northeast 1/4 of Section 17; thence Southerly along
the east lirie-of said Northeast 1/4 of Section 17, a distance of 80.0 feet to the southerly right-of-
way of Go!f Road (State Route 58), as dedicated and recorded September 24, 1929 as
Documents 10485005 and 10488006; thence South 89 Degrees, 08 Minutes West along said
southerly right-of-way of Golf Road (State Route 58), 691.05 feet for a Point of Beginning;
Thence South 0 Dégrées, 52 Minutes East, 265.0 feet; thence South 89 Degrees, 08 Minutes
West parallel with said southerly right-of-way of Golf Road (State Route 58) 196.11 feet; thence
North 0 Degrees, 27 Miawter; 20 Seconds East parallel with the west line of Schwake's
Subdivision recorded August11,.2970 as Document 21235091, now vacated, 265.07 feet to said
southerly right-of-way of Golf Road (State Route 58); thence North 89 Degrees, 08 Minutes
East, along said southerly right-of-vzay of Golf Road (State Route 58), 190.0 feet to the Point of
Beginning, in Cook County, Illinois,for the operation, maintenance, repair, replacement,
relocation and removal of a water supply l.ne, sewer and other utilities.

Parcel 4:

Easements appurtenant to and for the benefit of Patesi 1 and Parcel 2 as created and granted and
set forth in Reciprocal Easement and Common Wall Azreement dated as of September 23, 1977
and recorded October 10, 1978 as Document 24662688 7nd as amended by Agreement thereto
dated November 21, 1979 and recorded December 17, 197¢ as: Document Number 25284791
upon and under portions of that part of the Northeast 1/4 of 3<ction 17, Township 41 North,
Range 11 East of the Third Principal Meridian, in Cook County, Iliincis described as follows:

Commencing at the Northeast Corner of the Northeast 1/4 of Section 17; thence Southerly along
the east line of said Northeast 1/4 of Section 17, a distance of 80.0 feet to the southerly right-of-
way of Golf Road (State Route 58), as dedicated and recorded September 24, 192%7as Document
Numbers 10488005 and 10488006; thence South 89 Degrees, 08 Minutes West- along said
southerly right-of-way of Golf Road (State Route 58), 691.05 feet for a Point of Beginning;
Thence South 0 Degrees, 52 Minutes Fast, 265.0 feet; thence South 89 Degrees, 0&-Vlinutes
West parallel with said southerly right-of-way of Golf Road (State Route 58) 196.11 feet; thence
North 0 Degrees, 27 Minutes, 20 Seconds East parallel with the west line of Schwake's
Subdivision recorded August 11, 1970 as Document 21235091, now vacated, 265.07 feet to said
southerly right-of-way of Golf Road (State Route 58); thence North 89 Degrees, 08 Minutes
East, along said southerly right-of-way of Golf Road (State Route 58), 190.0 feet to the Point of
Beginning, all in Cook County, Illinois, for the operation, maintenance, repair, replacement,
relocation and removal of a water supply line, sewer and other utilities.
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43412-20/Continental Towers Associates 1II, LLC



0700240151 Page: 76 of 76

UNOFFICIAL COPY

Parcel 5:

Reciprocal Easement Agreement, dated as of even date herewith, made by and between
Continental Towers, L.L.C. and Continental Towers Associates IIl, LLC for vehicular and
pedestrian ingress and egress and use of parking area, to be recorded in Cook County, Illinois.

Common address: Continental Towers, 1701 Golf Road, Rolling Meadows, Illinois

PINS: 08-16-100-034 (part) and 08-16-100-036

EXHIBIT A, Legal Description — Page 3
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