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SUBORDINATION NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS AGREEMENT"is made and entered into as of theﬂ}?lay of December, 2006,
by and between COLDWATER CREEK, INC., a Delaware corporation ("Tenant"), OPUS
REAL ESTATE IL VII BURR RIPGE, L.L.C., a Delaware limited liability company, as
successor in interest to OPUS NCFTH CORPORATION, an Illinois corporation
("Landiord"), and LASALLE BANK NATIONAL ASSOCIATION, a national banking
association, its successors and assigns ("Mortgagee").

RECITALS:

A. As security for a loan from Mortgagee ‘s Landlord in the original principal
amount of One Hundred Thirty Five Million One Hunired Fifty Thousand and 00/100
Dollars ($135,150,000.00), Landlord is mortgaging the Real Zstate (hereinafter defined),
among other property, to Lender under a Construction Mortgage, Security Agreement,
Assignment of Leases and Rents and Fixture Filing to be reco:ded in the office of the
County Recorder of Cook County, Illinocis (as now or hereafter increased, amended,
modified, supplemented, consolidated, replaced, substituted, extended ind'or renewed, the
"Mortgage").

B. Tenant has entered into a lease agreement (such lease agreement nereinafter
being referred to as "Lease Agreement" and the Lease Agreement, together with all
amendments and modifications thereof, hereinafter being referred to as "Lease") dated
September 12, 2006 with Landlord (or Landlord's predecessor-in-interest), pursuant to
which Tenant leased certain premises ("Leased Premises") consisting on the parcel of land
("Land") legally described in Exhibit A attached hereto (the Land and any improvements
thereon are herein being collectively referred to as "Real Estate").

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein contained and for other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the parties hereby covenant and agree as follows:
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1. Tenant represents and warrants to Mortgagee that the Lease constitutes the
entire agreement between Tenant and Landlord with respect to the Leased Premises and
there are no other agreements, written or verbal, governing the tenancy of Tenant with
respect to the Leased Premises.

2. Intentionally omitted.

3. Prior to pursuing any remedy available to Tenant under the Lease, at law or
in equity as a result of any failure of Landlord to perform or observe any covenant,
condition, provision or obligation to be performed or observed by Landlord under the Lease
(any such failure hereinafter referred to as a "Landlord’s Default"), Tenant shall:
(a) provide Mortgagee with a notice of Landlord's Default specifying the nature thereof, the
Section of th¢ lease under which same arose and the remedy which Tenant will elect under
the terms of tne Lease or otherwise, and (b} allow Mortgagee not less than thirty (30) days
following receipt ut'siuch notice of Landlord's Default to cure the same; provided, however,
that, if such Landlord's<Default is not readily curable within such thirty (30) day period,
Tenant shall give Mortsagee such additional time as Mortgagee may reasonably need to
obtain possession and controbof the Real Estate and to cure such Landlord's Default so long
as Mortgagee is diligently pursuing a cure. Tenant shall not pursue any remedy available
to 1t as a result of any Landlord's Default unless Mortgagee fails to cure same within the
time period specified above. For purnoses of this Paragraph 3, a Landlord's Default shall
not be deemed to have occurred until 21l grace and/or cure periods applicable thereto under
the Lease have lapsed without Landlord having effectuated a cure thereof.

4, Tenant covenants with Mortgagee that the Lease shall be subject and
subordinate to the lien and all other provisions of trz Mortgage and to all modifications and
extensions thereof, to the full extent of all principal; siterest and all other amounts now or
hereafter secured thereby and with the same force ard effect as if the Mortgage had been
executed and delivered prior to the execution and delivery ol the Lease. Without limiting
the generality of the foregoing subordination provision, Tena:* hereby agrees that any of its
right, title and interest in and to insurance proceeds and condérpnation awards (or other
similar awards arising from eminent domain proceedings) with respect to damage to or the
condemnation (or similar taking) of any of the Real Estate, shall be t1bject and subordinate
to Mortgagee's right, title and interest in and to such proceeds and awards.

3. Tenant acknowledges that Landlord has collaterally assigned to,Mortgagee
all leases affecting the Real Estate, including the Lease, and the rents and othier imounts,
including, without limitation, lease termination fees, if any, due and payable under such
leases. In connection therewith, Tenant agrees that, upon receipt of a notice of a default by
Landlord under such assignment and a demand by Mortgagee for direct payment to
Mortgagee of the rents due under the Lease, Tenant will honor such demand and make all
subsequent rent payments directly to Mortgagee. Tenant further agrees that any Lease
termination fees payable under the Lease shall be paid jointly to Landlord and Mortgagee.
Tenant is hereby irrevocably authorized by Landlord to rely upon and comply with any
notice or demand by the Mortgagee for the payment to the Mortgagee of any rental or other
amounts which may be or become due under the Lease, or the performance of any
obligations under the Lease.

6. Mortgagee agrees that so long as Tenant is not in default under the Lease:
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(a) Tenant shall not be named or joined as a party in any suit, action or
proceeding for the foreclosure of the Mortgage or the enforcement of any rights
under the Mortgage (unless Tenant 1s a necessary party under applicable law); and

(b)  The possession by Tenant of the Leased Premises and Tenant's rights
thereto shall not be disturbed, affected or impaired by, nor will the Lease or the term
thereof be terminated or otherwise materially adversely affected by (1) any suit,
action or proceeding for the foreclosure of the Mortgage or the enforcement of any
rights under the Mortgage, or by any judicial sale or execution or other sale of the
Leased Premises, or any deed given in lieu of foreclosure, or (i) any default under
the Mortgage;

7. I Mortgagee or any future holder of the Mortgage shall become the owner of
the Real Estate by reason of foreclosure of the Mortgage or otherwise, or if the Real Estate
shall be sold as a reanlt of any action or proceeding to foreclose the Mortgage or transfer of
ownership by deed givin in lieu of foreclosure, the Lease shall continue in full force and
effect, without necessity {or executing any new lease, as a direct lease hetween Tenant and
the new owner of the Real Eszate as "landlord" upon all the same terms, covenants and
provisions contained in the Lease (subject to the exclusions set forth in subparagraph
(b) below), and in such event:

(a) Tenant shall he-bsund to such new owner under all of the terms,
covenants and provisions of the Jcase for the remainder of the term thereof
(including the extension periods, if Tenant elects or has elected to exercise its
options to extend the term), and Tenant rereby agrees to attorn to such new owner
and to recognize such new owner as "laudlord" under the Lease without any
additional documentation to effect such attorrinent (provided, however, if applicable
law shall require additional documentation-a¢ the time Mortgagee exercises its
remedies then Tenant shall execute such additional -documents evidencing such
attornment as may be required by applicable law);

(b)  Such new owner shall be bound to Tenant under all of the terms,
covenants and provisions of the Lease for the remainder of the term thereof
(including the extension periods, if Tenant elects or has eletted to exercise its
options to extend the term); provided, however, that such new ownez sliall not be:

(1) liable for any act or omission of any prior landlord “ncluding
Landlord); provided, however, Mortgagee shall be responsible for repairs and
maintenance required of any prior landlord under the Lease from and after
the date Mortgagee or new owner takes possession of the Leased Premises,
whether the need for such repairs or maintenance accrued before or after
such date [and shall be responsible for the payment of any amounts of the
Construction Allowance, as set forth in the Lease, then owing Tenant];

(11} subject to any offsets or defenses which Tenant has against any
prior landlord (including Landlord) unless Tenant shall have provided
Mortgagee with (A) notice of the Landlord's Default that gave rise to such
offset or defense and (B) the opportunity to cure the same, all in accordance
with the terms of Section 3 above;

564006/00107/22886118/1




0701243035 Page: 4 of 8

UNOFFICIAL COPY

(ili)  bound by any base rent, percentage rent, additional rent or any
other amounts payable under the Lease which Tenant might have paid in

advance for more than the current month to any prior landlord (including
Landlord);

(iv)  liable to refund or otherwise account to Tenant for any security
deposit not actually paid over to such new owner by Landlord;

(v)  bound by any amendment or modification of the Lease made
without notice to Mortgagee;

(vi)  bound by, or liable for any breach of, indemnity agreement
sontained in the Lease or otherwise made by any prior landlord (including
Leadlord); provided, however, this provision (vi) shall only apply if Mortgagee
18 th2 vew owner

(viy” liable under any covenant or warranty in the Lease with regard
to the construciion of the Leased Premises, nor for any delays in completion
of construetion; nor-for any implied warranty relating to the construction of
the Leased Premives: or

(viil) personaliy-liable or obligated to perform any such term,
covenant or provision, such new owner's liability being limited in all cases to
its interest in the Real Estate.

3. Any notices, communications and waivers under this Agreement shall be in
writing and shall be (i) delivered in person, (ii) mailzd, nostage prepaid, either by registered
or certified mail, return receipt requested, or (iii) by overnight express carrier, addressed in
each case as follows:

To Mortgagee:  LaSalle Bank National Association
35 South LaSalle Street, Suite 1220
Chicago, Illinois 60603
Attention: Donald Broderick, First Vice President

with a copy to:  LaSalle Bank National Association
135 South LaSalle Street, Suite 1425
Chicago, Illinois 60603
Attention: Commercial Real Estate Syndications

and:  Schwartz Cooper Chartered
180 North LaSalle Street, Suite 2700
Chicago, Illinois 60601
Attention: Michael S. Kurtzon, Esq.

To Landlord:  Opus North Corporation
9700 West Higgins Road, Suite 900
Rosemont, Nlinois

Attention: Vice President
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with a copy to:  Opus Corporation
10350 Bren Road West
Minnetonka, Minnesota 55343
Attention: Legal Department

and a copy to:  Daspin & Aument, LLP
227 West Monroe Street, Suite 3500
Chicago, [llinois 60606
Attention: D. Albert Daspin

To Tenant:  Coldwater Creek, Inc.
One Coldwater Creek Drive
Standpeint, Idaho 83864
Attn: Director of Real Estate

Douglas B. Marks

Elsaesser Jarzabek Anderson Marks Elliott & McHugh
128 South Third Avenue

Sardpoint, Idaho 83864

or to any other address as to any ot ipe parties hereto, as such party shall designate in a
written notice to the other party hereto. ~All notices sent pursuant to the terms of this
Paragraph shall be deemed received (i) if perssnally delivered, then on the date of delivery,
(ii) if sent by overnight, express carrier, then ep the next federal banking day immediately
following the day sent, or (iii) if sent by registered or certified mail, then on the earlier of
the third federal banking day following the day sentor/'when actually received.

9. Tenant acknowledges and agrees that Mortpagee will be relying on the
representations, warranties, covenants and agreements of Tenant contained herein and
that any default by Tenant hereunder shall permit Mortgagee,-at its option, to exercise any
and all of its rights and remedies at law and in equity against Tenart and to join Tenant in
a foreclosure action thereby terminating Tenant's right, title ana-interast in and to the
Leased Premises.

10.  This Agreement shall be binding upon and shall inure to the venefit of the
parties hereto, their respective successors and assigns and any nominees of Mortzagee, all
of whom are entitled to rely upon the provisions hereof. This Agreement shall be governed
by the laws of the State of Illinois.

11.  This Agreement may be executed in multiple counterparts and all of such
counterparts together shall constitute one and the same Agreement.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have executed these presents the day

and year first above written.

564006/00107/22886118/1

Tenant:

COLDWATER CREEK, INC.,

a Delaware corporation

‘-l ey A Fivisic
Ve President, IReal Lxtult

Landlord:

OPUS REAL ESTATE IL VII BURR RIDGE,
L.L.C,

a Delaware limitéd liahi

By

Naine: Sas

Tiile. vade L. Lay
' Sident

Mortgage?>:

LASALLE BANL NATIONAL ASSOCIATION,
a national banking asscciation

By: i)——F\-———/"— ()
Name:__| }1/:_3 [Drid ookt
Title:____&\~F
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STATE OF Jf [toers )

) SS.
COUNTY OF s )
The foregoing was acknowlev_giged before me this _"( day of T \( ZOOﬁ'—
by bDrJ Ree bere[C ithe [l of LaSalle Bank National Association, a

national banking agsqciation, on behalf of the bank.

"‘FDH}‘ )

Notary Public

:VW‘-WVWW’\M
$ OFFICIAL SEAL
TCM S THIAKOS
NOTARY FUBLIC - STATE OF ILLINOIS
M1 CONMISSION EXPIRES 1213107
o

STATE OF fuesete )
) S8
COUNTY OF /ﬂ AN f‘n [ )

The foregoing was acl;nowiedged before me this .20 "day of Decew ber 2004
by doade Lau the Ve {je-iclent | ' of Opus Real Estate IL VII Burr Ridge,
L.L.C., a Delaware limited Hability company, ¢n ashalf of the limited hability company.
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o Notary Public

AAAL SV AMAAMANAAAAAANA -
Euzaaemeaexsoi

My Commiera ¥ pres Jan. 31, 2019 ¢

STATE OF J 040 )

_)ss.
COUNTY OF BONNFER)
The foregoing was, acknowledged before me this /{ dayof £ C . 2000
bWEFEREY AR SHV VP- REAL of Coldwater Creek, Inc., a Delaware

corporation, on beh?lf of the corporation. £ 574 TE

r%fW4u KW o e,
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EXHIBIT A

Legal Description

Lots 1 thru 6 of the Burr Ridge Village Center Planned Unit Development Subdivision,
recorded October 2, 2006 as document number 0627510200 in Cook County, Illinois.
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