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MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the "Instrument”) is dated as of the 31st day of January, 2007, between Ellie
Realty L.L.C., a lllinois Limited Liability Company organized and existing under the laws of
Illinois, whose address is P.O. Box 426, Glencoe, IL 60022, as mortgagor ("Borrower"), and
Sovereign Bank, a federal savings bank, having an office at 195 Montague Street, Brooklyn, New
York 117221, as mortgagee ("Lender").

Borrower is indebted to Lender in the principal amount of One Million Four Hundred
Thousand and 00100 ($1,400,000.00 DOLLARS, as evidenced by Borrower's Multifamily Note
payable to Lender, cated as of the date of this Instrument, and maturing on February 1, 2014

TO SECURE T35 LENDER the repayment of the Indebtedness, and all renewals, extensions
and modifications of the Indebtedness, and the performance of the covenants and agreements of
Borrower contained in the Loan Zocuments, Borrower mortgages, warrants, grants, conveys and
assigns to Lender the Mortgaged Property, including the Land located at 950 Skokie Boulevard,
Cook County, State of Illinois and described in Exhibit A attached to this Instrument,

Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged
Property and has the right, power and authority to mortgage, grant, convey and assign the Mortgaged
Property, and that the Mortgaged Property is un=n.umbered. Botrower covenants that Borrower
will warrant and defend generally the title to the.iviertgaged Property against all claims and
demands, subject to any easements and restrictions listéd 1n a schedule of exceptions to coverage
in any title insurance policy issued to Lender contemporane susly with the execution and recordation
of this Instrument and insuring Lender's interest in the Mortgzged Property.

Covenants. Borrower and Lender covenant and agree as follows:
1. DEFINITIONS.

The following terms, when used in this Instrument (including when used i, the above
recitals), shall have the following meanings:

(a) "Borrower" means all persons or entities identified as "Borrower" in the first
paragraph of this Instrument, together with their successors and assigns.

{b)  "Collateral Agreement" means any separate agreement between Borrower and
Lender for the purpose of establishing replacement reserves for the Mortgaged Property, establishing
a fund to assure completion of repairs or improvements specified in that agreement, or assuring

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
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reduction of the outstanding principal balance of the Indebtedness if the occupancy of or income
from the Mortgaged Property does not increase to a level specified in that agreement, or any other
agreement or agreements between Borrower and Lender which provide for the establishment of any
other fund, reserve or account.

(¢)  "Environmental Permit" means any permit, license, or other authorization issued
under any Hazardous Materials Law with respect to any activities or businesses conducted on or in
relation to the Mortgaged Property.

(4}, "Event of Default" means the occurrence of any event listed in Section 22.

(e) ¢ "Fixtures" means all property which is so attached to the Land or the Improvements
as to constitut:; a fixture under applicable law, including: machinery, equipment, engines, boilers,
incinerators, instali<d building materials; systems and equipment for the purpose of supplying or
distributing heating, cooling, electricity, gas, water, air, or light; antennas, cable, wiring and conduits
used in connection witii radio, television, security, fire prevention, or fire detection or otherwise
used to carry electronic signa’s:iclephone systems and equipment; elevators and related machinery
and equipment; fire detection, prevention and extinguishing systems and apparatus; security and
access control systems and appaiatus; plumbing systems; water heaters, ranges, stoves, microwave
ovens, refrigerators, dishwashers, garoege disposers, washers, dryers and other appliances; light
fixtures, awnings, storm windows ana sicim doors; pictures, screens, blinds, shades, curtains and

-curtain rods; mirrors; cabinets, paneling, r.gs n:d floor and wall coverings; fences, trees and plants;
swimming pools; and exercise equipment.

3] "Governmental Authority" means 2:voard, commission, department or body of
any municipal, county, state or federal governmental uzi#, or any subdivision of any of them, that
has or acquires jurisdiction over the Mortgaged Property <1 the use, operation or improvement of
the Mortgaged Property.

(g)  "Hazardous Materials" means petroleum and petroleum products and compounds
containing them, including gasoline, diesel fuel and oil; explosives; flamm able materials; radioactive
materials; polychlorinated biphenyls ("PCBs") and compounds containing them; lead and lead-based
paint; asbestos or asbestos-containing materials in any form that is or could become friable;
underground or above-ground storage tanks, whether empty or containing any sebstance; any
substance the presence of which on the Mortgaged Property is prohibited by any iederal, state or
local authority; any substance that requires special handling; and any other material o cubstance
now or in the future defined as a "hazardous substance," "hazardous material," "hazardous waste,"
"toxic substance,” "toxic pollutant,” "contaminant," or "pollutant” within the meaning of any
Hazardous Materials Law.

(h)  "Hazardous Materials Laws" means all federal, state, and local laws, ordinances
and regulations and standards, rules, policies and other govemmental requirements, administrative

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
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rulings and court judgments and decrees in effect now or in the future and including all amendments,
that relate to Hazardous Materials and apply to Borrower or to the Mortgaged Property. Hazardous
Materials Laws include, but are not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. Section 9601, et seq., the Resource Conservation and
Recovery Act, 42 U.S.C. Section 6901, et seq., the Toxic Substance Control Act, 15 U.S.C.
Section 2601, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., and the Hazardous
Materials Transportation Act, 49 U.S.C. Section 5101, et seq., and their state analogs.

(i) “"Impositions” and "Impoesition Deposits" are defined in Section 7(a).

() "Improvements" means the buildings, structures, improvements, and alterations now
constructed orjat any time in the future constructed or placed upon the Land, including any future
replacements ~nd additions.

(k)  "Indebcedness” means the principal of, interest on, and all other amounts due at any
time under, the Note, this Instrument or any other Loan Document, including prepayment premiums,
late charges, default interet, upd advances as provided in Section 12 to protect the security of this
Instrument.

0 [Intentionally omitted]

(m)  "Key Principal” means the natural person(s) or entity identified as such at the foot
of this Instrument, and any person or entity who becomes a Key Principal after the date of this
Instrument and is identified as such in an amendm~pt or supplement to this Instrument.

(n)  "Land" means the land described in Exkibiv A.

(0)  "Leases" means all present and future leases, subleases, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property (including proprietary
leases or occupancy agreements if Borrower is a cooperative hous.ng” corporation), and all
modifications, extensions or renewals.

(p)  "Lender" means the entity identified as "Lender" in the first priacraph of this
Instrument and its successors and assigns, or any subsequent holder of the Note.

(@99  "Loan Documents" means the Note, this Instrument, all guaranties, all indemnity
agreements, all Collateral Agreements, O&M Programs, and any other documents now or in the
future executed by Borrower, Key Principal, any guarantor or any other person in connection with
the loan evidenced by the Note, as such documents may be amended from time to time.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 F1/01
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(r) "Loan Servicer" means the entity that from time to time is designated by Lender to
collect payments and deposits and receive notices under the Note, this Instrument and any other
Loan Document, and otherwise to service the loan evidenced by the Note for the benefit of Lender.
Unless Borrower receives notice to the contrary, the Loan Servicer is the entity identified as
"Lender" in the first paragraph of this Instrument.

(s)  "Mortgaged Property” means all of Borrower's present and future right, title and
interest in and to all of the following:

()
2)
(3]

@
()

(6)

(7

(®)

the Land;

the Improvements;
the Fixtures;

e Personalty;

all curtent 2ad future rights, including air rights, development rights, zoning
rights and other similar rights or interests, easements, tenements,
rights-of-way, strins and gores of land, streets, alleys, roads, sewer rights,
waters, watercourses, and appurtenances related to or benefitting the Land or
the Improvements, ‘or both, and all rights-of-way, streets, alleys and roads
which may have been or may in the future be vacated;

all proceeds paid or to be paid bvany insurer of the Land, the Improvements,
the Fixtures, the Personalty or z0y other part of the Mortgaged Property,
whether or not Borrower obtained - the insurance pursuant to Lender's
requirement;

all awards, payments and other compensaticn iiipde or to be made by any
municipal, state or federal authority with fespéct to the Land, the
Improvements, the Fixtures, the Personalty or ‘any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking oi the Land, the
Improvements, the Fixtures, the Personalty or any other zart of the
Mortgaged Property under the power of eminent domain or ovkerwise and
including any conveyance in lieu thereof;

all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future, including

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
ILLINOIS [Loan #7208876 - File #D06-1275] © 1997-2001 Fannie Mae

Ellie Realty L.L.C.

Page 4-




(0703639090 Page: 9 of 47 h

UNOFFICIAL COPY

cash or securities deposited to secure performance by parties of their
obligations;

(9)  all proceeds from the conversion, voluntary or involuntary, of any of the
above into cash or liquidated claims, and the right to collect such proceeds;:

(10)  all Rents and Leases;

(11)  all earnings, royalties, accounts receivable, issues and profits from the Land,
the Improvements or any other part of the Mortgaged Property, and all
undisbursed proceeds of the loan secured by this Instrument and, if Borrower
is a cooperative housing corporation, maintenance charges or assessments
payable by shareholders or residents;

(12" -all Imposition Deposits;

(13)  all ‘efunds or rebates of Impositions by any municipal, state or federal
authority er-insurance company (other than refunds applicable to periods
before the real property tax year in which this Instrument is dated);

(14)  all tenant securiiy-Jsposits which have not been forfeited by any tenant under
any Lease; and

(15)  all names under or by whick 2ny of the above Mortgaged Property may be
operated or known, and all trademarks, trade names, and goodwill relating
to any of the Mortgaged Property.

® "Note" means the Multifamily Note described o1 page 1 of this Instrument, including
the Acknowledgment and Agreement of Key Principal to Personal4ability for Exceptions to Non-
Recourse Liability (if any), and all schedules, riders, allonges and-addenda, as such Multifamily
Note may be amended from time to time.

(u)  "O&M Program" is defined in Section 18(a).

(v)  "Personalty” means all equipment, inventory, general intangibles wlich are used
now or in the future in connection with the ownership, management or operation of the Lznd or the
Improvements or are located on the Land or in the Improvements, including furniture, furnishings,
machinery, building materials, appliances, goods, supplies, tools, books, records (whether in written
or electronic form), computer equipment (hardware and software) and other tangible personal
property (other than Fixtures) which are used now or in the future in connection with the ownership,
management or operation of the Land or the Improvements or are located on the Land or in the

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
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Improvements, and any operating agreements relating to the Land or the Improvements, and any
surveys, plans and specifications and contracts for architectural, engineering and construction
services relating to the Land or the Improvements and all other intangible property and rights
relating to the operation of, or used in connection with, the Land or the Improvements, including all
governmental permits relating to any activities on the Land.

(w)  "Property Jurisdiction" is defined in Section 30(a).

(x)  "Rents" means all rents (whether from residential or non-residential space), revenues
and other income of the Land or the Improvements, including subsidy payments received from any
sources (iiicluding, but not limited to payments under any Housing Assistance Payments Contract),
parking fees; laundry and vending machine income and fees and charges for food, health care and
other services provided at the Mortgaged Property, whether now due, past due, or to become due,
and deposits forf:ited by tenants.

y) "Taxes"ieans all taxes, assessments, vault rentals and other charges, if any, general,
special or otherwise, including 2l assessments for schools, public betterments and general or local
improvements, which are levied,-assessed or imposed by any public authority or quasi-public
authority, and which, if not paid, will become a lien, on the Land or the Improvements,

(z)  "Transfer" means (A) osule, assignment, transfer or other disposition (whether
voluntary, involuntary or by operation of .aw);-(B) the granting, creating or attachment of a lien,
_encumbrance or security interest (whether voluntary, involuntary or by operation of law); (C) the
issuance or other creation of an ownership interet iz 2 legal entity, inc luding a partnership interest,
interest in a limited liability company or corporate stscl; (D) the withdrawal, retirement, removal
or involuntary resignation of a partner in a partnership or airember or manager in a limited liability
company; or (E) the merger, dissolution, liquidation, or cossolidation of a legal entity. "Transfer"
does not include (i) a conveyance of the Mortgaged Property at 4 jucicial or non-judicial foreclosure
sale under this Instrument or (ii) the Mortgaged Property becomivig part of a bankruptcy estate by
operation of law under the United States Bankruptcy Code. For puipeses of defining the term
"Transter," the term "partnership” shall mean a general partnership, al:mited partnership, a joint
venture and a limited liability partnership, and the term "partner" shall miesnt a general partner, a
limited partner and a joint venturer.

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT:;

This Instrument is also a security agreement under the Uniform Commercial Code for any
of the Mortgaged Property which, under applicable law, may be subject to a security interest under
the Uniform Commercial Code, whether acquired now or in the future, and all products and cash and
non-cash proceeds thereof (collectively, "UCC Collateral"), and Borrower hereby grants to Lender
a security interest in the UCC Collateral. Borrower hereby authorizes Lender to file financing
statements, continuation statements and financing statement amendments in such form as Lender

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
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may require to perfect or continue the perfection of this security interest and Borrower agrees, if
Lender so requests, to execute and deliver to Lender such financing statements, continuation
statements and amendments. Borrower shall pay all filing costs and all costs and expenses of any
record searches for financing statements that Lender may require. Without the prior written consent
of Lender, Borrower shall not create or permit to exist any other lien or security interest in any of
the UCC Collateral. If an Event of Default has occurred and is continuing, Lender shall have the
remedies of a secured party under the Uniform Commercial Code, in addition to all remedies
provided by this Instrument or existing under applicable law. In exercising any remedies, Lender
may exercise its remedies against the UCC Collateral separately or together, and in any order,
without iz.any way affecting the availability of Lender's other remedies. This Instrument constitutes
a financitig statement with respect to any part of the Mortgaged Property which is or may become
a Fixture.

3. A5SIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION.

(a)  As part of the-consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and tiansfzrs to Lender all Rents. It is the intention of Borrower to establish
a present, absolute and irrevocable transfer and assignment to Lender of all Rents and to authorize
and empower Lender to collect and recrive all Rents without the necessity of further action on the
part of Borrower. Promptly upon reques. bv Lender, Borrower agrees to execute and deliver such
further assignments as Lender may from {ime-to time require. Borrower and Lender intend this
assignment of Rents to be immediately effective and to constitute an absolute present assignment
and not an assignment for additional security on'y. For purposes of giving effect to this absolute
assignment of Rents, and for no other purpose, Keuts shall not be deemed to be a part of the
"Mortgaged Property," as that term is defined in Sectioni(s;, However, if this present, absolute and
unconditional assignment of Rents is not enforceable by i terms under the laws of the Property
Jurisdiction, then the Rents shall be included as a part of th Mortgaged Property and it is the
intention of the Borrower that in this circumstance this Instrument ¢r<ate and perfect a lien on Rents
in favor of Lender, which lien shall be effective as of the date of this %istzument.

(b)  After the occurrence of an Event of Default, Borrower authoizes Lender to collect,
sue for and compromise Rents and directs each tenant of the Mortgaged Property io pay all Rents
to, or as dirccted by, Lender, and Borrower shall, upon Borrower's receipt of any Revits from any
sources (including, but not limited to subsidy payments under any Housing Assistancz Payments
Contract), pay the total amount of such receipts to the Lender. However, until the occurisace of an
Event of Default, Lender hereby grants to Borrower a revocable license to collect and receive all
Rents, to hold all Rents in trust for the benefit of Lender and to apply all Rents to pay the
installments of interest and principal then due and payable under the Note and the other amounts
then due and payable under the other Loan Documents, including Imposition Deposits, and to pay
the current costs and expenses of managing, operating and maintaining the Mortgaged Property,
including utilities, Taxes and insurance premiums (to the extent not included in Imposition
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Deposits), tenant improvements and other capital expenditures, So long as no Event of Default has
~occurred and is continuing, the Rents remaining after application pursuant to the preceding sentence
may be retained by Borrower free and clear of, and released from, Lender's rights with respect to
Rents under this Instrument. From and after the occurrence of an Event of Default, and without the
necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property
directly, or by a receiver, Borrower's license to collect Rents shall automatically terminate and
Lender shall without notice be entitled to all Rents as they become due and payable, including Rents
then due and unpaid. Borrower shall pay to Lender upon demand all Rents to which Lender is
entitled. At any time on or after the date of Lender's demand for Rents, Lender may give, and
Borrowe: hereby irrevocably authorizes Lender to give, notice to all tenants of the Mortgaged
Property wustructing them to pay all Rents to Lender, no tenant shall be obligated to inquire further
as to the ocoutrence or continuance of an Event of Default, and no tenant shall be obligated to pay
to Borrower ary zmounts which are actually paid to Lender in response to such a notice. Any such
notice by Lendersi.l! be delivered to each tenant personally, by mail or by delivering such demand
to each rental unit. ‘Batrower shall not interfere with and shall cooperate with Lender's collection
of such Rents.

(¢)  Borrowerrepresertsand warrants to Lender that Borrower has not executed any prior
assignment of Rents (other than an assignment of Rents securing indebtedness that will be paid off
and discharged with the proceeds of the loan evidenced by the Note), that Borrower has not
performed, and Borrower covenants and-agrees that it will not perform, any acts and has not
executed, and shall not execute, any instrument which would prevent Lender from exercising its
rights under this Section 3 and that at the titae of execution of this Instrument there has been no
anticipation or prepayment of any Rents for moe than two months prior to the due dates of such
Rents. Borrower shall not collect or accept payment'of any Rents more than two months prior to
the due dates of such Rents.

(d)  IfanEvent of Default has occurred and is contijuing, Lender may, regardless of the
adequacy of Lender's security or the solvency of Borrower and evin-in the absence of waste, enter
upon and take and maintain full control of the Mortgaged Property in «ider to perform all acts that
Lender in its discretion determines to be necessary or desirable for the'cpeiation and maintenance
of the Mortgaged Property, including the execution, cancellation or modification of Leases, the
collection of all Rents, the making of repairs to the Mortgaged Property and the execution or
termination of contracts providing for the management, operation or maintenance 0¢ the Mortgaged
Property, for the purposes of enforcing the assignment of Rents pursuant to Section 3/}, nrotecting

.the Mortgaged Property or the security of this Instrument, or for such other purposes as Znder in
its discretion may deem necessary or desirable. Alternatively, if an Event of Default has occurred
and is continuing, regardless of the adequacy of Lender's security, without regard to Borrower's
solvency and without the necessity of giving prior notice (oral or written) to Borrower, Lender may
apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged Property
to take any or all of the actions set forth in the preceding sentence. If Lender elects to seek the
appointment of a receiver for the Mortgaged Property at any time after an Event of Default has
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occurred and is continuing, Borrower, by its execution of this Instrument, expressly consents to the
appointment of such receiver, including the appointment of a receiver ex parte if permitted by
applicable law. Lender or the receiver, as the case may be, shall be entitled to receive a reasonable
fee for managing the Mortgaged Property. Immediately upon appointment of a receiver or
immediately upon the Lender's entering upon and taking possession and control of the Mortgaged
Property, Borrower shall surrender possession of the Mortgaged Property to Lender or the receiver,
as the case may be, and shall deliver to Lender or the receiver, as the case may be, all documents,
records (including records on electronic or magnetic media), accounts, surveys, plans, and
specifications relating to the Mortgaged Property and all security deposits and prepaid Rents. In the
event Leader takes possession and control of the Mortgaged Property, Lender may exclude
Borrower and its representatives from the Mortgaged Property. Borrower acknowledges and agrees
that the exercise by Lender of any of the rights conferred under this Section 3 shall not be construed
to make Lendrr ¢ mortgagee-in-possession of the Mortgaged Property so long as Lender has not
itself entered intc actmal possession of the Land and Improvements.

(¢)  If Lenderenters the Mortgaged Property, Lender shall be liable to account only to
Borrower and only for thos: Rents actually received. Lender shall not be liable to Borrower, anyone
claiming under or through Borrower or anyone having an interest in the Mortgaged Property, by
reason of any act or omission ox Lender under this Section 3, and Borrower hereby releases and
discharges Lender from any such lichility to the fullest extent permitted by law.

(H Ifthe Rents are not sufficiert to meet the costs of taking control of and managing the
Mortgaged Property and collecting the Rents, any funds expended by Lender for such purposes shall
become an additional part of the Indebtedness as provided in Section 12.

(8)  Any entering upon and taking of control sr'iie Mortgaged Property by Lender or the
receiver, as the case may be, and any application of Rents 25 provided in this Instrument shall not
cure or waive any Event of Default or invalidate any othe: right or remedy of Lender under
applicable law or provided for in this Instrument.

4, ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(@)  As part of the consideration for the Indebtedness, Borrowei avsolutely and
unconditionally assigns and transfers to Lender all of Borrower's right, title and inierést in, to and
under the Leases, including Borrower's right, power and authority to modify the terms-of 4y such
Lease, or extend or terminate any such Lease. It is the intention of Borrower to establish a present,

‘absolute and irrevocable transfer and assignment to Lender of all of Borrower's right, title and
interest in, to and under the Leases. Borrower and Lender intend this assignment of the Leases to
be immediately effective and to constitute an absolute present assignment and not an assignment for
additional security only. For purposes of giving effect to this absolute assignment of the Leases, and
for no other purpose, the Leases shall not be deemed to be a part of the "Mortgaged Property,” as
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that term is defined in Section 1(s). However, if this present, absolute and unconditional assignment
of the Leases is not enforceable by its terms under the laws of the Property Jurisdiction, then the
Leases shall be included as a part of the Mortgaged Property and it is the intention of the Borrower
that in this circumstance this Instrument create and perfect a lien on the Leases in favor of Lender,
which lien shall be effective as of the date of this Instrument.

() Until Lender gives notice to Borrower of Lender's exercise of its rights under this
Section 4 Borrower shall have all rights, power and authority granted to Borrower under any Lease
(except as otherwise limited by this Section or any other provision of this Instrument), including the
right, porver and authority to modify the terms of any Lease or extend or terminate any Lease. Upon
the occuricnce of an Event of Default, the permission given to Borrower pursuant to the preceding
sentence to exzareise all rights, power and authority under Leases shall automatically terminate.
Borrower shall comply with and observe Borrower's obligations under all Leases, including
Borrower's abligitions pertaining to the maintenance and disposition of tenant security deposits.

(c)  Borrowsiacknowledges and agrees that the exercise by Lender, either directly or by
areceiver, of any of the rigts conferred under this Section 4 shall not be construed to make Lender
a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered into
actual possession of the Land and the Improvements. The acceptance by Lender of the assignment
of the Leases pursuant to Section 4(a}shall not at any time or in any event obligate Lender to take
any action under this Instrument or to expeud any money or to incur any expenses. Lender shall not
be liable in any way for any injury or dainags-to person or property sustained by any person or

‘persons, firm or corporation in or about the Mortgaged Property. Prior to Lender’s actual entry into
and taking possession of the Mortgaged Property, Lender shall not (i) be obligated to perform any
of the terms, covenants and conditions contained ix-any Lease (or otherwise have any obligation
with respect to any Lease); (ii) be obligated to appear inord=fend any action or proceeding relating
to the Lease or the Mortgaged Property; or (iii) be resnczsible for the operation, control, care,
management or repair of the Mortgaged Property or any portion cf the Mortgaged Property. The
execution of this Instrument by Borrower shall constitute conclusye<vidence that all responsibility
for the operation, control, care, management and repair of the Morigeges! Property is and shall be

that of Borrower, prior to such actual entry and taking of possession.

(d)  Upon delivery of notice by Lender to Borrower of Lender's exercise of Lender's
rights under this Section 4 at any time after the occurrence of an Event of Defauit. a4 without the
necessity of Lender entering upon and taking and maintaining control of the Mortgzgzd Property
directly, by a receiver, or by any other manner or proceeding permitted by the laws of ihr Froperty
Jurisdiction, Lender immediately shall have all rights, powers and authority granted to Borrower
under any Lease, including the right, power and authority to modify the terms of any such Lease,
or extend or terminate any such Lease.
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(¢)  Borrower shall, promptly upon Lender's request, deliver to Lender an executed copy
of each residential Lease then in effect. All Leases for residential dwelling units shall be on forms
approved by Lender, shall be for initial terms of at least six months and not more than two years,
and shall not include options to purchase. If customary in the applicable market, residential Leases
with terms of less than six months may be permitted with Lender's prior written consent.

() Borrower shall not lease or allow the sublease or use of all or any portion of the
Mortgaged Property to any tenant or subtenant for (a) use by any user that, in the ordinary course
of its business, would cause or permit any Prohibited Activity or Condition, (b) residential use or
(c) any use prohibited by any zoning regulations, as same may be amended from time to time, or by
the Premises Certificate of Occupancy. Borrower shall not enter into or modi fy, extend or terminate
any single lzass of more than 40% of the total rentable square footage of the Mortgaged Property
except with th# pior written consent of Lender, which consent shall not be unreasonably withheld,
and Lender's prior written approval of the Lease agreement, which approval shall not be
unreasonably withheld. Borrower shall, without request by Lender, deliver an executed copyofeach

Lease to Lender promp:ly after such Lease is signed. All Leases, including renewals or extensions
of existing Leases, shall specifically provide that (1) such Leases are subordinate to the lien of this
Instrument (unless waived i1 writing by Lender); (2) the tenant shall attorn to Lender and any
purchaser at a foreclosure sale, sich attornment to be self-executing and effective upon acquisition
of title to the Mortgaged Property by anvnurchaser at a foreclosure sale or by Lender in any manner;
(3) the tenant agrees to execute such furtlie/ evidences of attornment as Lender or any purchaser at
a foreclosure sale may from time to time reguast; (4) after a foreclosure sale of the Mortgaged
Property, Lender or any other purchaser at suci: foreclosure sale may, at Lender's or such purchaser's
option, accept or terminate such Lease; and (5) the tenant shall, upon receipt after the occurrence
of an Event of Default of a written request from Lexder; pay all Rents payable under the Lease to
Lender.

(g)  Borrower shall not receive or accept Rent undir ary Lease {(whether residential or
non-residenttal) for more than two months in advance.

s PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM.

Borrower shall pay the Indebtedness when due in accordance with the terns of “he Note and
the other Loan Documents and shall perform, observe and comply with all other provizions of the
Note and the other Loan Documents. Borrower shall pay a prepayment premium in contieréon with
certain prepayments of the Indebtedness, including a payment made after Lender's exercise of any
right of acceleration of the Indebtedness, as provided in the Note.

6. INTENTIONALLY OMITTED
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7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.

(a)  Borrower shall deposit with Lender on the day monthly installments of principal or
interest, or both, are due under the Note (or on another day designated in writing by Lender), until
the Indebtedness is paid in full, an additional amount sufficient to accumulate with Lender the entire
sum required to pay, when due (1) any water and sewer charges which, if not paid, may result in a
lien on all or any part of the Mortgaged Property, (2) the premiums for fire and other hazard
insurance, rent loss insurance and such other insurance as Lender may require under Section 19, (3)
Taxes, and (4) amounts for other charges and expenses which Lender at any time reasonably deems
necessary to protect the Mortgaged Property, to prevent the imposition of liens on the Mortgaged
Property, ur otherwise to protect Lender's interests, all as reasonably estimated from time to time
by Lender. h= amounts deposited under the preceding sentence are collectively referred to in this
Instrument as ‘ne "Imposition Deposits”. The obligations of Borrower for which the Imposition
Deposits are required are collectively referred to in this Instrument as "Impositions”. The amount
of the Imposition Deprsits shall be sufficient to enable Lender to pay each Imposition before the last
date upon which such ;ayment may be made without any penalty or interest charge being added.
Lender shall maintain reccrds iadicating how much of the monthly Imposition Deposits and how
much of the aggregate Imposition Deposits held by Lender are held for the purpose of paying Taxes,
insurance premiums and each cther obligation of Borrower for which Imposition Deposits are
required. Any waiver by Lender ol thie requirement that Borrower remit Imposition Deposits to
Lender may be revoked by Lender, in Lender's discretion, at any time upon notice to Borrower.

(b)  Imposition Deposits shall be h=ld in an institution (which may be Lender, if Lender
is such an institution) whose deposits or accounts.are insured or guaranteed by a federal agency.
Lender shall not be obligated to open additiona:-sczounts or deposit Imposition Deposits in
additional institutions when the amount of the Imposition Leposits exceeds the maximum amount
of the federal deposit insurance or guaranty. Lender sha'l-apply the Imposition Deposits to pay
Impositions so long as no Event of Default has occurred and i coutinuing, Unless applicable law
requires, Lender shall not be required to pay Borrower any int¢rzat, earnings or profits on the
Imposition Deposits. Borrower hereby pledges and grants to Lend<i = security interest in the
Imposition Deposits as additional security for all of Borrower's obligations under this Instrument
and the other Loan Documents. Any amounts deposited with Lender under ihis Section 7 shall not
be trust funds, nor shall they operate to reduce the Indebtedness, unless applie by Lender for that
purpose under Section 7(e).

(¢)  IfLenderreceives abill orinvoice for an Imposition, Lender shall pay the Iriposition
from the Imposition Deposits held by Lender. Lender shall have no obligation to pay any
Imposition to the extent it exceeds Imposition Deposits then held by Lender. Lender may pay an
Imposition according to any bill, statement or estimate from the appropriate public office or
insurance company without inquiring into the accuracy of the bill, statement or estimate or into the
validity of the Imposition,
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(d)  Ifatany time the amount of the Imposition Deposits held by Lender for payment of
a specific Imposition exceeds the amount reasonably deemed necessary by Lender, the excess shall
be credited against future installments of Imposition Deposits. If at any time the amount of the
Imposition Deposits held by Lender for payment of a specific Imposition is less than the amount
reasonably estimated by Lender to be necessary, Borrower shall pay to Lender the amount of the
deficiency within 15 days after notice from Lender.

(¢)  If an Event of Default has occurred and is continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as Lender determines, in Lender's discretion,
to pay 24y Impositions or as a credit against the Indebtedness. Upon payment in full of the
Indebtedricss, Lender shall refund to Borrower any Imposition Deposits held by Lender.

8. COLLATERAL AGREEMENTS.

Borrower shall deposit with Lender such amounts as may be required by any Collateral
Agreement and shall piitorm all other obligations of Borrower under each Collateral Agreement.

9. APPLICATION CF PAYMENTS.

If at any time Lender receivas; from Borrower or otherwise, any amount applicable to the
Indebtedness which is less than all ameunis due and payable at such time, then Lender may apply
that payment to amounts then due and payabls.in any manner and in any order determined by
Lender, in Lender's discretion. Neither Lend'er's acceptance of an amount which is less than all
amounts then due and payable nor Lender's applicadon of such payment in the manner authorized
shall constitute or be deemed to constitute either a waiver of the unpaid amounts or an accord and
satisfaction. Notwithstanding the application of any suzn-amount to the Indebtedness, Borrower's
obligations under this Instrument and the Note shall remaizunchanged.

10. COMPLIANCE WITH LAWS.

Borrower shall comply with all laws, ordinances, regulations and requirements of any
Governmental Authority and all recorded lawful covenants and agreemenis relating to or affecting
the Mortgaged Property, including all laws, ordinances, regulations, requirenient: and covenants
pertaining to health and safety, construction of improvements on the Mortgaged Property, fair
housing, zoning and land use, and Leases. Borrower also shall comply with all applicarle laws that
pertain to the maintenance and disposition of tenant security deposits. Borrower shali-a:all times
maintain records sufficient to demonstrate compliance with the provisions of this Section 10.
Borrower shall take appropriate measures to prevent, and shall not engage in or knowingly permit,
any illegal activities at the Mortgaged Property that could endanger tenants or visitors, result in
damage to the Mortgaged Property, result in forfeiture of the Mortgaged Property, or otherwise
materially impair the lien created by this Instrument or Lender's interest in the Mortgaged Property.
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Borrower represents and warrants to Lender that no portion of the Mortgaged Property has been or
will be purchased with the proceeds of any illegal activity.

11.  USE OF PROPERTY.

Unless required by applicable law, Borrower shall not (a) except for any change in use
approved by Lender, allow changes in the use for which all or any part of the Mortgaged Property
is being used at the time this Instrument was executed, (b) convert any individual dwelling units or
common areas to commercial use, (c) initiate or acquiesce in a change in the zoning classification
of the Mirtgaged Property, or (d) establish any condominium or cooperative regime with respect
to the Moirzaged Property.

12. PROTECTION OF LENDER'S SECURITY.

(a)  IfBorroveer fails to perform any of its obligations under this Instrument or any other
Loan Document, ori{-any action or proceeding is commenced which purports to affect the
Mortgaged Property, Lendzr's security or Lender's rights under this Instrument, including eminent
domain, insolvency, code euforeament, civil or criminal forfeiture, enforcement of Hazardous
Materials Laws, fraudulent convevance or reorganizations or proceedings involving a bankrupt or
decedent, then Lender at Lender's option may make such appearances, disburse such sums and take
such actions as Lender reasonably decrs aecessary to perform such obligations of Borrower and
to protect Lender's interest, including (1) payment of fees and out-of-pocket expenses of attorneys,
accountants, inspectors and consultants, (2) entry upon the Mortgaged Property 10 make repairs or
secure the Mortgaged Property, (3) procuremen: o the insurance required by Section 19, and (4)
payment of amounts which Borrower has failed to pry ander Sections 15 and 17.

(b)  Anyamounts disbursed by Lender under thir Section 12, or under any other provision
of this Instrument that treats such disbursement as being made under this Section 12, shall be added
to, and become part of, the principal component of the Indebtednsss; shall be immediately due and
payable and shall bear interest from the date of disbursement untii-p2:id at the "Default Rate", as
defined in the Note.

(¢)  Nothing in this Section 12 shall require Lender to incur any ¢xpense or take any
action.

13. INSPECTION.

Lender, its agents, representatives, and designees may make or cause to be made entries upon
and inspections of the Mortgaged Property (including environmental inspections and tests) during
normal business hours or at any other reasonable time.

14. BOOKS AND RECORDS; FINANCIAL REPORTING.
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(2)  Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent's offices, and upon Lender's request shall make available at the Mortgaged
Property, complete and accurate books of account and records (including copies of supporting bills
and invoices) adequate to reflect correctly the operation of the Mortgaged Property, and copies of
all written contracts, Leases, and other instruments which affect the Mortgaged Property. The
books, records, contracts, Leases and other instruments shall be subject to examination and
inspection at any reasonable time by Lender.

(b) Borrower shall furnish to Lender all of the following:

(D

)

&)

(5)

within 120 days after the end of each fiscal year of Borrower, a statement of
income and expenses for Borrower's operation of the Mortgaged Property for
that fiscal year, a statement of changes in financial position of Borrower
relating to the Mortgaged Property for that fiscal year and, when requested
oy Lender, a balance sheet showing all assets and liabilities of Borrower
i<iating to the Mortgaged Property as of the end of that fiscal year;

within 120-days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, a rent schedule for the Mortgaged Property
showing the nazoe of each tenant, and for each tenant, the space occupied, the
lease expiration dutz, the rent payable for the current month, the date through
which rent has beer pai; and any related information requested by Lender;

within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's requsst; an accounting of all security deposits held
pursuant to all Leases, including thc name of the institution (if any) and the
names and identification numbers ci the accounts (if any) in which such
security deposits are held and the narie of the person to contact at such
financial institution, along with any authoritv or release necessary for Lender
to access information regarding such accounts:

within 120 days after the end of each fiscal year ol 3orrower, and at any
other time upon Lender's request, a statement that identifies o1l owners of any
interest in Borrower and the interest held by each, i Rerrower is a
corporation, all officers and directors of Borrower, and il Eorrower is a
limited liability company, all managers who are not members;

upon Lender's request, a monthly property management report for the
Mortgaged Property, showing the number of inquiries made and rental
applications received from tenants or prospective tenants and deposits
received from tenants and any other information requested by Lender;
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(6)  upon Lender's request, a balance sheet, a statement of income and expenses
for Borrower and a statement of changes in financial position of Borrower for
Borrower's most recent fiscal year; and;

(7)  ifrequired by Lender, a statement of income and expense for the Mortgaged
Property for the prior month or quarter.

. (c)  Each of the statements, schedules and reports required by Section 14(b) shall be
certified to be complete and accurate by an individual having authority to bind Borrower, and shall
be in susi: form and contain such detail as Lender may reasonably require. Lender also may require
that any sia*ements, schedules or reports be audited at Borrower's expense by independent certified
public accouniants acceptable to Lender.

(d)  If Borrower fails to provide in a timely manner the statements, schedules and reports
required by Section 14¢t7), Lender shall have the right to have Borrower's books and records audited,
at Borrower's expence, Uy independent certified public accountants selected by Lender in order to
obtain such statements, scnedvies and reports, and all related costs and expenses of Lender shall
become immediately due ana payahle and shall become an additional part of the Indebtedness as
provided in Section 12.

(¢)  If an Event of Default has occurred and is continuing, Borrower shall deliver to
Lender upon written demand all books ‘and.-r=cords relating to the Mortgaged Property or its
operation.

(f) Borrower authorizes Lender to obtain‘a-credit report on Borrower at any time.

(g)  IfanEvent of Default has occurred and Len !t has not previously required Borrower
to furnish a quarterly statement of income and expense for t'ie Mortgaged Property, Lender may
require Borrower to furnish such a statement within 45 days atier the end of each fiscal quarter of
Borrower following such Event of Default.

15. TAXES; OPERATING EXPENSES.

(@)  Subject to the provisions of Section 15(c) and Section 15(d), Bosiorver shall pay, or
cause to be paid, all Taxes when due and before the addition of any interest, fine, pzpalty or cost
for nonpayment.

(b)  Subject to the provisions of Section 15(c), Borrower shall pay the expenses of
operating, managing, maintaining and repairing the Mortgaged Property (including insurance
premiums, utilities, repairs and replacements) before the last date upon which each such payment
may be made without any penalty or interest charge being added.
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(c)  Aslong as no Event of Default exists and Borrower has timely delivered to Lender
any bills or premium notices that it has received, Borrower shall not be obligated to pay Taxes,
insurance premiums or any other individual Imposition to the extent that sufficient Imposition
Deposits are held by Lender for the purpose of paying that spectfic Imposition. If an Event of
Default exists, Lender may exercise any rights Lender may have with respect to Imposition Deposits
without regard to whether Impositions are then due and payable. Lender shall have no liability to
Borrower for failing to pay any Impositions to the extent that any Event of Default has occurred and
is continuing, insufficient Imposition Deposits are held by Lender at the time an Imposition becomes
due and payable or Borrower has failed to provide Lender with bills and premium notices as

-provider above.

{(d) /) Borrower, at its own expense, may contest by appropriate legal proceedings,
conducted di)izently and in good faith, the amount or validity of any Imposition other than insurance
premiums, if (1) Borrower notifies Lender of the commencement or expected commencement of
such proceedings, (2} ihe Mortgaged Property is not in danger of being sold or forfeited, (3)
Borrower deposits witli Lender reserves sufficient to pay the contested Imposition, if requested by
Lender, and (4) Borrower turnishes whatever additional security is required in the proceedings or

is reasonably requested by iender, which may include the delivery to Lender of the reserves
established by Borrower to pay the contested Imposition.

(¢)  Borrower shall promptivJziiver to Lender a copy of all notices of, and invoices for,
Impositions, and if Borrower pays any Lnposition directly, Borrower shall promptly furnish to
Lender receipts evidencing such payments.

16.  LIENS; ENCUMBRANCES.

Borrower acknowledges that, to the extent proviczd in Section 21, the grant, creation or
existence of any mortgage, deed of trust, deed to secure deot, tecurity interest or other lien or
encumbrance (a "Lien") on the Mortgaged Property (other thaii tpe lien of this Instrument) or on
certain ownership interests in Borrower, whether voluntary, involuatary or by opetation of law, and
whether or not such Lien has priority over the lien of this Instrument, 4s a "Transfer" which
constitutes an Event of Default.

17.  PRESERVATION, MANAGEMENT AND MAINTeNANCE OF
MORTGAGED PROPERTY.

(a)  Borrower (1) shall not commit waste or permit impairment or deterioraiion of the
Mortgaged Property, (2) shall not abandon the Mortgaged Property, (3) shall restore or repair
promptly, in a good and workmanlike manner, any damaged part of the Mortgaged Property to the
equivalent of its original condition, or such other condition as Lender may approve in writing,
whether or not insurance proceeds or condemnation awards are available to cover any costs of such
restoration or repair, (4) shall keep the Mortgaged Property in good repair, including the replacement
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of Personalty and Fixtures with items of equal or better function and quality, (5) shall provide for
professional management of the Mortgaged Property by a residential rental property manager
satisfactory to Lender under a contract approved by Lender in writing, and (6) shall give notice to
Lender of and, unless otherwise directed in writing by Lender, shall appear in and defend any action
or proceeding purporting to affect the Mortgaged Property, Lender's security or Lender's rights
under this Instrument. Borrower shall not (and shall not permit any tenant or other person to)
remove, demolish or alter the Mortgaged Property or any part of the Mortgaged Property except in
connection with the replacement of tangible Personalty.

(5} If Borrower enters into a written contract for management of the Mortgaged Property
and if, alier the date of this Instrument, Borrower intends to change the management of the
Mortgaged Property, Lender shall have the right in its reasonable discretion to approve such new
property mapuge: and the written contract for the management of the Mortgaged Property and
require that Boriov.er and such new property manager enter into an Assignment of Management
Agreement on a form.approved by Lender. If required by Lender (whether before or after an Event
of Default), Borrower-will cause any Affiliate of Borrower to whom fees are payable for the
management of the Mortgiged Mroperty to enter into an agreement with Lender, in a form approved
by Lender, providing for suoord:nation of those fees and such other provisions as Lender may
require. "Affiliate of Borrower ' means any corporation, partnership, joint venture, limited liability
company, limited liability partnershin, pust or individual controlled by, under common control with,
or which controls Borrower (the term "coutrol" for these purposes shall mean the ability, whether
by the ownership of shares or other equity interests, by contract or otherwise, to elect a majority of
the directors of a corporation, to make management decisions on behalf of, or independently to
select the managing partner of, a partnership, or-otherwise to have the power independently to
remove and then select a majority of those individuals exercising managerial authority over an
entity, and control shall be conclusively presumed in the Case of the ownership of 50% or more of
the equity interests).

18. ENVIRONMENTAL HAZARDS.

(@)  Except for matters covered by a written program of gperations and maintenance
approved in writing by Lender (an "O&M Program") or matters desciibed in Section 18(b),
Borrower shall not cause or permit any of the following:

(1) the presence, use, generation, release, treatment, processing, storage
(including storage in above ground and underground stcrazc, tanks),
handling, or disposal of any Hazardous Materials on or under the Ivortgaged
Property or any other property of Borrower that is adjacent to the Mortgaged

Property;
(2)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property;
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(3)  anyoccurrence or condition on the Mortgaged Property or any other property
of Borrower that is adjacent to the Mortgaged Property, which occurrence or
condition is or may be in violation of Hazardous Materials Laws; or

(4)  any violation of or noncompliance with the terms of any Environmental
Permit with respect to the Mortgaged Property or any property of Borrower
that is adjacent to the Mortgaged Property.

The matters described in clauses (1) through (4) above are referred to collectively in this Section 18
as "Profabhited Activities or Conditions",

(b) © ) Prohibited Activities and Conditions shall not include the safe and lawful use and
storage of qrant.ties of (1) pre-packaged supplies, cleaning materials and petroleum products
customarily used iz the operation and maintenance of comparable multifamily properties, (2)
cleaning materials, personal grooming items and other items sold in pre-packaged containers for
consumer use and used by tenants and occupants of residential dwelling units in the Mortgaged
Property; and (3) petroleura reeducts used in the operation and maintenance of motor vehicles from
time to time located on the Mortgaged Property's parking areas, so long as all of the foregoing are
used, stored, handled, transported and disposed of in compliance with Hazardous Materials Laws.

(c)  Borrower shall take all corimercially reasonable actions (including the inclusion of
appropriate provisions in any Leases execufad after the date of this Instrument) to prevent its
employees, agents, and contractors, and all tenants and other occupants from causing or permitting
any Prohibited Activities or Conditions. Borrowershall not lease or allow the sublease or use of all
or any portion of the Mortgaged Property to any tenzn* or subtenant for nonresidential use by any
user that, in the ordinary course of its business, would cxuse or permit any Prohibited Activity or
Condition.

(d) If an O&M Program has been established with.irspect to Hazardous Materials,
Borrower shall comply in a timely manner with, and cause all employces, agents, and contractors
.of Borrower and any other persons present on the Mortgaged Property to comply with the O&M
Program. Allcosts of performance of Borrower's obligations under any O&M Program shall be paid
by Borrower, and Lender's out-of-pocket costs incurred in connection with' the monitoring and
review of the O&M Program and Borrower's performance shall be paid by Bortowar zpon demand
by Lender. Any such out-of-pocket costs of Lender which Borrower fails to pay riemptly shall
become an additional part of the Indebtedness as provided in Section 12.

(e)  Borrower represents and warrants to Lender that, except as previously disclosed by
Borrower to Lender in writing;

(1)  Borrower has not at any time engaged in, caused or permitted any Prohibited
Activities or Conditions;
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(2)  tothebest of Borrower's knowledge after reasonable and diligent inquiry, no
Prohibited Activities or Conditions exist or have existed;

(3)  except to the extent previously disclosed by Borrower to Lender in writing,
the Mortgaged Property does not now contain any underground storage
tanks, and, to the best of Borrower's knowledge after reasonable and diligent
inquiry, the Mortgaged Property has not contained any underground storage
tanks in the past. If there is an underground storage tank located on the
Property which has been previously disclosed by Borrower to Lender in
writing, that tank complies with all requirements of Hazardous Materials
Laws;

(4)  Bortrower has complied with all Hazardous Materials Laws, including all
requirements for notification regarding releases of Hazardous Materials.
V/ithout limiting the generality of the foregoing, Borrower has obtained all
cnvironmental Permits required for the operation of the Mortgaged Property
in aceovdance with Hazardous Materials Laws now in effect and all such
Environmzinial Permits are in full force and effect;

(5) no event has sccurred with respect to the Mortgaged Property that
constitutes, or wi*1 the passing of time or the giving of notice would
constitute, noncomplianos with the terms of any Environmental Permit;

(6)  there are no actions, suits, 217zims or proceedings pending or, to the best of
Borrower's knowledge after rzasonable and diligent inquiry, threatened that
involve the Mortgaged Property and allege, arise out of, or relate to any
Prohibited Activity or Condition;.25d

(7)  Borrower has not received any complaint, orcer, notice of violation or other
communication from any Governmental ‘Auibority with regard to air
emissions, water discharges, noise emissions or - azardous Materials, or any
other environmental, health or safety matters aficcting the Mortgaged
Property or any other property of Borrower that is adjac:nt 1o the Mortgaged

Property.

The representations and warranties in this Section 18 shall be continuing represexntstions and
warranties that shall be deemed to be made by Borrower throughout the term of the loan evidenced
by the Note, until the Indebtedness has been paid in full.

()  Borrower shall promptly notify Lender in writing upon the occurrence of any of the
following events:
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(1)  Borrower's discovery of any Prohibited Activity or Condition;

(2)  Borrower's receipt of or knowledge of any complaint, order, notice of
violation or other communication from any Governmental Authority or other
person with regard to present or future alleged Prohibited Activities or
Conditions or any other environmental, health or safety matters affecting the
Mortgaged Property or any other property of Borrower that is adjacent to the
Mortgaged Property; and

(3)  any representation or warranty in this Section 18 becomes untrue after the
date of this Agreement.

Any such notice given by Borrower shall not relieve Borrower of, or result in a waiver of, any
obligation under i3 Instrument, the Note, or any other Loan Document.

(g)  Borrowsishall pay promptly the costs of any environmental inspections, tests or
audits ("Environmental Iaszeztions") required by Lender in connection with any foreclosure or
-deed in lieu of foreclosure, o as 2-¢condition of Lender's consent to any Transfer under Section 21,
or required by Lender following a reasonable determination by Lender that Prohibited Activities or
Conditions may exist. Any such costs.incurred by Lender (including the fees and out-of-pocket
costs of attorneys and technical consultanis whether incurred in connection with any judicial or
administrative process or otherwise) which Eorrower fails to pay promptly shall become an
additional part of the Indebtedness as proviced in Section 12. The results of all Environmental
Inspections made by Lender shall at all times reraaio the property of Lender and Lender shall have
no obligation to disclose or otherwise make availaclc to Borrower or any other party such results
or any other information obtained by Lender in connectiun with its Environmental Inspections.
‘Lender hereby reserves the right, and Borrower hereby/cxXpressly authorizes Lender, to make
available to any party, including any prospective bidder at ¢ forzclosure sale of the Mortgaged
Property, the results of any Environmental Inspections made 0y Lender with respect to the
Mortgaged Property. Borrower consents to Lender notifying any pa:ty {either as part of a notice of
sale or otherwise) of the results of any of Lender's Environmeniai Lispections. Borrower
acknowledges that Lender cannot control or otherwise assure the truthfulress or accuracy of the
results of any of its Environmental Inspections and that the release of such resulis to prospective
bidders at a foreclosure sale of the Mortgaged Property may have a material and adverse effect upon
-the amount which a party may bid at such sale. Borrower agrees that Lender shall Liave no liability
whatsoever as a result of delivering the results of any of its Environmental Inspections-teany third
party, and Borrower hereby releases and forever discharges Lender from any and aii claims,
damages, or causes of action, arising out of, connected with or incidental to the results of, the
delivery of any of Lender's Environmental Inspections.

(h)  If any investigation, site monitoring, containment, clean-up, restoration or other
remedial work ("Remedial Work") is necessary to comply with any Hazardous Materials Law or

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01

ILLINOIS [Loan #7208876 - File #D06-1275] © 1997-2001 Fannie Mae
Ellie Realty L.L.C. Page -21-




(0703639090 Page: 26 of 47 fl

UNOFFICIAL COPY

order of any Governmental Authority that has or acquires jurisdiction over the Mortgaged Property
or the use, operation or improvement of the Mortgaged Property under any Hazardous Materials
.Law, Borrower shall, by the earlier of (1) the applicable deadline required by Hazardous Materials
Law or (2) 30 days after notice from Lender demanding such action, begin performing the Remedial
Work, and thereafter diligently prosecute it to completion, and shall in any event complete the work
by the time required by applicable Hazardous Materials Law. If Borrower fails to begin on a timely
basis or diligently prosecute any required Remedial Work, Lender may, at its option, cause the
Remedial Work to be completed, in which case Borrower shall reimburse Lender on demand for the
cost of doing so. Any reimbursement due from Borrower to Lender shall become part of the
Indebteciiess as provided in Section 12.

(1) Borrower shall cooperate with any inquiry by any Governmental Authority and shall
comply with 21y governmental or judicial order which arises from any alleged Prohibited Activity
or Condition.

() Borrow.: shall indemnify, hold harmless and defend (i) Lender, (ii) any prior owner
or holder of the Note, (iii) {tne Lan Servicer, (iv) any prior Loan Servicer, (v) the officers, directors,
shareholders, partners, employees-and trustees of any of the foregoing, and (vi) the heirs, legal
representatives, successors and «ssigns of each of the foregoing (collectively, the "Indemnitees")
from and against all proceedings, claizys, damages, penalties and costs (whether initiated or sought
by Governmental Authorities or privatc parties), including fees and out-of-pocket expenses of
attorneys and expert witnesses, investigitorv-fees, and remediation costs, whether incurred in
connection with any judicial or administrative process or otherwise, arising directly or indirectly
from any of the following:

(1)  any breach of any representation-or warranty of Borrower in this Section 18;

(2) any failure by Borrower to perform any of its obligations under this
Section 18;

(3)  the existence or alleged existence of any Prohitiied ‘Activity or Condition;
(4)  the presence or alleged presence of Hazardous Materals on or under the
Mortgaged Property or any property of Borrower thaiis adiacent to the
Mortgaged Property; and
(5)  the actual or alleged violation of any Hazardous Materials Law.
(k)  Counsel selected by Borrower to defend Indemnitees shall be subject to the approval

of those Indemnitees. However, any Indemnitee may elect to defend any claim or legal or
administrative proceeding at the Borrower's expense.
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()] Borrower shall not, without the prior written consent of those Indemnitees who are
named as parties to a claim or legal or administrative proceeding (a "Claim"), settle or compromise
the Claim if the settlement (1) results in the entry of any judgment that does not include as an
unconditional term the delivery by the claimant or plaintiff to Lender of a written release of those
Indemnitees, satisfactory in form and substance to Lender; or (2) may materially and adversely
affect Lender, as determined by Lender in its discretion.

(m) Lender agrees that the indemnity under this Section 18 shall be limited to the assets
of Borrower and Lender shall not seek to recover any deficiency from any natural persons who are
general wurtners of Borrower,

{n) /) Borrower shall, at its own cost and expense, do all of the following:

(1) . pay or satisfy any judgment or decree that may be entered against any
tndemnitee or Indemnitees in any legal or administrative proceeding incident
< any matters against which Indemnitees are entitled to be indemnified
under .kis Section 18;

(2)  reimbursc Indemnitees for any expenses paid or incurred in connection with
any matters agsinst which Indemnitees are entitled to be indemnified under
this Section 18, 2ud

(3)  reimburse Indemnitee: for any and all expenses, including fees and out-of-
pocket expenses of attornsys and expert witnesses, paid or incurred in
connection with the enforcement by Indemnitees of their rights under this
Section 18, or in monitoring and participating in any legal or administrative
proceeding.

(0)  Inany circumstances in which the indemnity undst this Section 18 applies, Lender
may employ its own legal counsel and consultants to prosecute, acte:id or negotiate any claim or
legal or administrative proceeding and Lender, with the prior written consént of Borrower (which
shall not be unreasonably withheld, delayed or conditioned), may settle or vompromise any action
or legal or administrative proceeding. Borrower shall reimburse Lender upon den and for all costs
and expenses incurred by Lender, including all costs of settlements entered intuip gcod faith, and
the fees and out-of-pocket expenses of such attorneys and consultants.

{(p)  The provisions of this Section 18 shall be in addition to any and all other obligations
and liabilities that Borrower may have under applicable law or under other Loan Documents, and
each Indemnitee shall be entitled to indemnification under this Section 18 without regard to whether

‘Lender or that Indemnitee has exercised any rights against the Mortgaged Property or any other
security, pursued any rights against any guarantor, or pursued any other rights available under the
Loan Documents or applicable law. If Borrower consists of more than one person or entity, the
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obligation of those persons or entities to indemnify the Indemnitees under this Section 18 shall be
joint and several. The obligation of Borrower to indemnify the Indemnitees under this Section 18
shall survive any repayment or discharge of the Indebtedness, any foreclosure proceeding, any
foreclosure sale, any delivery of any deed in lieu of foreclosure, and any release of record of the lien
of this Instrument.

19. PROPERTY AND LIABILITY INSURANCE.

(a)  Borrower shall keep the Improvements insured at all times against such hazards as
Lender niay from time to time require, which insurance shall include but not be limited to coverage
against lose by fire and allied perils, general boiler and machinery coverage, and business income
coverage. Lerder's insurance requirements may change from time to time throughout the term of
the Indebtedr«ss’ If Lender so requires, such insurance shall also include sinkhole insurance, mine
subsidence insurance, earthquake insurance, and, if the Mortgaged Property does not conform to
applicable zoning or lsnd use laws, building ordinance or law coverage. If any of the Improvements
is located in an area i2cntified by the Federal Emergency Management Agency (or any successor
to that agency) as an area naving special flood hazards, and if flood insurance is available in that
area, Borrower shall insure such hinorovements against loss by flood.

(b)  All premiums on insurance policies required under Section 19(a) shall be paid in the
manner provided in Section 7, unless Leucer has designated in writing another method of payment.
All such policies shall also be in a form appraved by Lender. All policies of property damage
insurance shall include a non-contributing, ncu-reporting mortgage clause in favor of, and in a form
approved by, Lender. Lender shall have the righ.t to hold the original policies or duplicate original
policies of all insurance required by Section 19(a)..Borrower shall promptly deliver to Lender a
copy of all renewal and other notices received by Bezrewer with respect to the policies and all
receipts for paid premiums. At least 30 days prior to the expiration date of a policy, Borrower shall
deliver to Lender the original (or a duplicate original) of a renewal policy in form satisfactory to
Lender.

(¢)  Borrower shall maintain at all times commercial general iiability insurance, workers'
compensation insurance and such other liability, errors and omissions and fidelity insurance
coverages as Lender may from time to time require.

(d)  Allinsurance policies and renewals of insurance policies required by tlis Section 19
shall be in such amounts and for such periods as Lender may from time to time require,and shall
be issued by insurance companies satisfactory to Lender.

(¢)  Borrower shall comply with all insurance requirements and shall not permit any
condition to exist on the Mortgaged Property that would invalidate any part of any insurance
.coverage that this Instrument requires Borrower to maintain.
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(f)  Inthe event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender. Borrower hereby authorizes and appoints Lender as attorney-in-fact for
Borrower to make proof of loss, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such property damage
insurance policies, to collect and receive the proceeds of property damage insurance, and to deduct
from such proceeds Lender's expenses incurred in the collection of such proceeds. This power of
attorney is coupled with an interest and therefore is irrevocable. However, nothing contained in this
Section 19 shall require Lender to incur any expense or take any action. Lender may, at Lender's

~option, (1) hold the balance of such proceeds to be used to reimburse Borrower for the cost of
restoring and repairing the Mortgaged Property to the equivalent of its original condition or to a
condition aporoved by Lender (the "Restoration"), or (2) apply the balance of such proceeds to the
payment of thi: Indebtedness, whether or not then due. To the extent Lender determines to apply
insurance preweeds to Restoration, Lender shall do so in accordance with Lender's then-current
policies relating ‘0 ‘b= restoration of casualty damage on similar multifamily properties.

(g)  Lendersiiall not exercise its option to apply insurance proceeds to the payment of the
Indebtedness if all of the fc(lo wing conditions are met: (1) no Event of Default (or any event which,
with the giving of notice or tiie pszage of time, or both, would constitute an Event of Default) has
occutred and is continuing; (2) Lender determines, in its discretion, that there will be sufficient
funds to complete the Restoration; {3} Lender determines, in its discretion, that the rental income
from the Mortgaged Property after cerumietion of the Restoration will be sufficient to meet all
operating costs and other expenses, Impouition-Deposits, deposits to reserves and loan repayment
obligations relating to the Mortgaged Prope:ty; (4) Lender determines, in its discretion, that the
Restoration will be completed before the earlier of {A)) one year before the maturity date of the Note
or (B) one year after the date of the loss or casually; and (5) upon Lender's request, Borrower

-provides Lender evidence of the availability during spu after the Restoration of the insurance
required to be maintained by Borrower pursuant to this Se<iion 19.

(h)  Ifthe Mortgaged Property is sold at a foreclosure =a'c.or Lender acquires title to the
Mortgaged Property, Lender shall automatically succeed to all rights of Borrower in and to any
insurance policies and unearned insurance premiums and in and to the‘proceeds resulting from any
damage to the Mortgaged Property prior to such sale or acquisition.

20.  CONDEMNATION.

(@)  Borrower shall promptly notify Lender of any action or proceeding relating to any
condemnation or other taking, or conveyance in lieu thereof, of all or any part of the Mortgaged
Property, whether direct or indirect (a "Condemnation"). Borrower shall appear in and prosecute
or defend any action or proceeding relating to any Condemnation unless otherwise directed by
Lender in writing. Borrower authorizes and appoints Lender as attorney-in-fact for Borrower to
commence, appear in and prosecute, in Lender's or Borrower's name, any action or proceeding
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relating to any Condemnation and to settle or compromise any claim in connection with any
Condemnation. This power of attorney is coupled with an interest and therefore is irrevocable.
-However, nothing contained in this Section 20 shall require Lender to incur any expense or take any
action. Borrower hereby transfers and assigns to Lender all right, title and interest of Borrower in
and to any award or payment with respect to (i) any Condemnation, or any conveyance in lieu of
Condemnation, and (ii) any damage to the Mortgaged Property caused by governmental action that
does not result in a Condemnation.

{b)  Lendermay apply such awards or proceeds, after the deduction of Lender's ¢xpenses
incurred-in the collection of such amounts, at Lender's option, to the restoration or repair of the
‘Mortgagea Property or to the payment of the Indebtedness, with the balance, if any, to Borrower.
Unless Lender otherwise agrees in writing, any application of any awards or proceeds to the
Indebtedness ~na’l not extend or postpone the due date of any monthly installments referred to in
the Note, Sectior. 7.of this Instrument or any Collateral Agreement, or change the amount of such
installments. Borrow<r agrees to execute such further evidence of assignment of any awards or
proceeds as Lender w25 require.

21. TRANSFERS5 OF-THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER.

(a)  The occurrence of any of ke following events shall constitute an Event of Default
under this Instrument:

(1)  a Transfer of all or any part of the Mortgaged Property or any interest in the
Mortgaged Property;

(2)  a Transfer of a Controlling Interest 'z Borrower;

{3)  a Transfer of a Controlling Interest in any entity which owns, directly or
indirectly through one or more intermediatc-eniities, a Controlling Interest
in Borrower;

(4)  aTransfer of all or any part of Key Principal's ownership interests (other than
limited partnership interests) in Borrower, or in any other cut.v-which owns,
directly or indirectly through one or more intermediate entitics 4n ownership
interest in Borrower;

(5)  if Key Principal is an entity, (A) a Transfer of a Controlling Interest in Key
Principal, or (B) a Transfer of a Controlling Interest in any entity which
owns, directly or indirectly through one or more intermediate entities, a
Controlling Interest in Key Principal,
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(6)

™

if Borrower or Key Principal is a trust, the termination or revocation of such
trust; and

a conversion of Borrower from one type of legal entity into another type of
legal entity, whether or not there is a Transfer.

Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of default in order to exercise any of its remedies with respect to an Event of Default

under this Section 21.

(b) -. Theoccurrence of any of the following events shall not constitute an Event of Default
under this Instrument, notwithstanding any provision of Section 21(a} to the contrary:

(1)

@)

€)

Q)

(5)

(6)

a Transfer to which Lender has consented,

+ Transfer that occurs by devise, descent, or by operation of law upon the
dea'h »f & natural person;

the grant of a leasehold interest in an individual dwelling unit for a term of
two years or'less.not containing an option to purchase;

a Transfer of obuoletz-or wormn out Personalty or Fixtures that are
contemporaneously replaced by items of equal or better function and quality,
which are free of liens, encvipbrances and security interests other than those
created by the Loan Documerts ot consented to by Lender;

the grant of an easement, if befor:-ine grant Lender determines that the
easement will not materially affect the Operation or value of the Mortgaged
Property or Lender's interest in the Mortgaged Property, and Borrower pays
to Lender, upon demand, all costs and expeuces incurred by Lender in
connection with reviewing Borrower's request; a/1d

the creation of a tax lien or a mechanic's, materialmai's or judgment lien
against the Mortgaged Property which is bonded off, reicased-of record or
otherwise remedied to Lender's satisfaction within 30 days «f the date of
creation.

(c)  Lender shall consent, without any adjustment to the rate at which the Indebtedness
secured by this Instrument bears interest or to any other economic terms of the Indebtedness, to a
Transfer that would otherwise violate this Section 21 if| prior to the Transfer, Borrower has satisfied
each of the following requirements:

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01
JILLINOIS [Loan #7208876 - File #D06-1275] © 1997-2001 Fannie Mae

Ellie Realty L.L.C.

Page -27-




(703639090 Page: 32 of 47 H

UNOFFICIAL COPY

(1)

@
()

(4)

&)

(6)

™)

the submission to Lender of all information required by Lender to make the
determination required by this Section 21(c);

the absence of any Event of Default;

the transferee meets all of the eligibility, credit, management and other
standards (including any standards with respect to previous relationships
between Lender and the transferee and the organization of the transferee)
customarily applied by Lender at the time of the proposed Transfer to the
approval of borrowers in connection with the origination or purchase of
similar mortgages, deeds of trust or deeds to secure debt on multifamily
properties;

the Mortgaged Property, at the time of the proposed Transfer, meets all
srandards as to its physical condition that are customarily applied by Lender
i the time of the proposed Transfer to the approval of properties in
conaestisn with the origination or purchase of similar mortgages on
multifamily-properties;

in the case ¢f 4 Transfer of all or any part of the Mortgaged Property, or
direct or indirect‘cwnership interests in Borrower or Key Principal (if an
entity), if transfercr or-any other person has obligations under any Loan
Document, the execuiton by the transferee or one or more individuals or
entities acceptable to Lender of an assumption agreement (including, if
applicable, an Acknowledgeinsnt and Agreement of Key Principal to
Personal Liability for Exceptiors. to Non-Recourse Liability) that is
acceptable to Lender and that, amor.g other things, requires the transferee to
perform all obligations of transferor o: such person set forth in such Loan
Document, and may require that the transfires comply with any provisions
of this Instrument or any other Loan Docunien* which previously may have
been waived by Lender;

if a guaranty has been executed and delivered in connection with the Note,
this Instrument or any of the other Loan Documents, thc Purzower causes
one or more individuals or entities acceptable to Lender te execute and
deliver to Lender a guaranty in a form acceptable to Lender; and

Lender's receipt of all of the following;
(A)  anon-refundable review fee in the amount of $3,000 and a transfer

fee equal to 1 percent of the outstanding Indebtedness immediately
prior to the Transfer.
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(B)

In addition, Borrower shall be required to reimburse Lender for all of
Lender's out-of-pocket costs (including reasonable attorneys' fees)
incurred in reviewing the Transfer request, to the extent such
expenses exceed $3,000.

(d)  For purposes of this Section, the following terms shall have the meanings set forth

below:

(1)

)

"Initial Owners" means, with respect to Borrower or any other entity, the

persons or entities who on the date of the Note own in the aggregate 100%

of the ownership interests in Borrower or that entity.

A Transfer of a "Controlling Interest" shall mean, with respect to any
entity, the following;

(i) if such entity is a general partnership or a joint venture, a
T.ansfer of any general partnership interest or joint venture interest
which would cause the Initial Owners to own less than 51% of ali
general partnership or joint venture interests in such entity;

(i)  1f-such entity is a limited partnership, a Transfer of any
general parinershin interest,

(iii)  if such ertity is a limited liability company or a limited
liability partnership, o~ Transfer of any membership or other
ownership interest which wrould cause the Imtial Owners to own less
than 51% of all membersh:;y or other ownership interests in such
entity;

(iv)  if such entity is a corporaticn (other than a Publicly-Held
Corporation) with only one class of votirg stock, a Transfer of any
voting stock which would cause the Initial Owners to own less than
51% of voting stock in such corporation;

(v)  if such entity is a corporation (other than a T'nhlicly-Held
Corporation) with more than one class of voting stock, & Ttansfer of
any voting stock which would cause the Initial Owners to-own less
than a sufficient number of shares of voting stock having the power
to elect the majority of directors of such corporation; and

(vi) if such entity is a trust, the removal, appointment or
substitution of a trustee of such trust other than (A) in the case of a
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land trust, or (B} if the trustee of such trust after such removal,
appointment or substitution is a trustee identified in the trust
agreement approved by Lender.

(3)  "Publicly-Held Corporation" shall mean a corporation the outstanding
voting stock of which is registered under Section 12(b) or 12(g) of the
Securities and Exchange Act of 1934, as amended.

22, EVENTS OF DEFAULT.

Thie-occurrence of any one or more of the following shall constitute an Event of Default
under this Listrument:

(a)  aryfailure by Borrower to pay or deposit when due any amount required by the Note,
this Instrument or any other Loan Document;

(b)  any failure Hy 3srrower to maintain the insurance coverage required by Section 19;
(c)  any failure by Borrower to comply with the provisions of Section 33;

(d)  fraud or material misrepreséntation or material omission by Borrower, or any of its
officers, directors, trustees, general partaers-or managers, Key Principal or any guarantor in
connection with (A) the application for or creation of the Indebtedness, (B) any financial statement,
rent roll, or other report or information provided te Jender during the term of the Indebtedness, or
(C) any request for Lender's consent to any proposes 2ztion, including a request for disbursement
of funds under any Collateral Agreement;

(¢)  any Event of Default under Section 21;

® the commencement of a forfeiture action or proceedirg; whether civil or criminal,
which, in Lender's reasonable judgment, could result in a forfeiture ol 1he Mortgaged Property or
otherwise materially impair the lien created by this Instrument or Lender's in‘erest in the Mortgaged
Property;

(g  anyfailure by Borrower to perform any of its obligations under this Irist.»ment (other
than those specified in Sections 22(a) through (f)), as and when required, which coatjzwuss for a
period of 30 days after notice of such failure by Lender to Borrower but no such notice or grace
period shall apply in the case of any such failure which could, in Lender's judgment, absent
immediate exercise by Lender of a right or remedy under this Instrument, result in harm to Lender,
impairment of the Note or this Instrument or any other security given under any other Loan
Document;
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(h)  any failure by Borrower to perform any of its obligations as and when required under
any Loan Document other than this Instrument which continues beyond the applicable cure period,
if any, specified in that Loan Document; and

() any exercise by the holder of any other debt instrument secured by a mortgage, deed
of trust or deed to secure debt on the Mortgaged Property of a right to declare all amounts due under
that debt instrument immediately due and payable.

23. REMEDIES CUMULATIVE.

Each right and remedy provided in this Instrument is distinct from all other rights or
‘remedies urde- this Instrument or any other Loan Document or afforded by applicable law, and each
shall be cumu!ative and may be exercised concurrently, independently, or successively, in any order.

24, FOKPLARANCE.

(a)  Lender may (Fut-shall not be obligated to) agree with Borrower, from time to time,
and without giving notice to, or o5taining the consent of, or having any effect upon the obligations
of, any guarantor or other third party obligor, to take any of the following actions: extend the time

for payment of all or any part of the Indebtedness; reduce the payments due under this Instrument,
the Note, or any other Loan Document; rélcase anyone liable for the payment of any amounts under
this Instrument, the Note, or any other Loan DNocument; accept a renewal of the Note; modify the
terms and time of payment of the Indebtedness; join in any extension or subordination agreement;
release any Mortgaged Property; take or release sther or additional security; modify the rate of
interest or period of amortization of the Note or change the amount of the monthly installments
payable under the Note; and otherwise modify this irstrument, the Note, or any other Loan
Document.

(b)  Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any other right or remedy. Tl acceptance by Lender of
payment of all or any part of the Indebtedness after the due date of such pa;inent, or in an amount
which is less than the required payment, shall not be a waiver of Lender's rigiit te require prompt
payment when due of all other payments on account of the Indebtedness or to exeicise any remedies
for any failure to make prompt payment. Enforcement by Lender of any serurity for the
Indebtedness shall not constitute an election by Lender of remedies so as to preclude-the exercise
of any other right available to Lender. Lender's receipt of any awards or proceeds under Sections
19 and 20 shall not operate to cure or waive any Event of Default.

25. LOAN CHARGES.
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If any applicable law limiting the amount of interest or other charges permitted to be
collected from Borrower is interpreted so that any charge provided for in any Loan Document,
whether considered separately or together with other charges levied in connection with any other
Loan Document, violates that law, and Borrower is entitled to the benefit of that law, that charge
is hereby reduced to the extent necessary to eliminate that violation. The amounts, if any, previously

-paid to Lender in excess of the permitted amounts shall be applied by Lender to reduce the principal
of the Indebtedness. For the purpose of determining whether any applicable law limiting the amount
of interest or other charges permitted to be collected from Borrower has been violated, all
Indebtedness which constitutes interest, as well as all other charges levied in connection with the
Indebteciiess which constitute interest, shall be deemed to be allocated and spread over the stated
term of the Note. Unless otherwise required by applicable law, such allocation and spreading shall
be effected in buch a manner that the rate of interest so computed is uniform throughout the stated
term of the Nete.

26. WAIVLR OF STATUTE OF LIMITATIONS.

Borrower hereby waives the right to assert any statute of limitations as a bar to the
enforcement of the lien of this Instmument or to any action brought to enforce any Loan Document.

27.  WAIVER OF MARSJALLING.

Notwithstanding the existence of aay other security interests in the Mortgaged Property held
‘by Lender or by any other party, Lender shall have the right to determine the order in which any or
all of the Mortgaged Property shall be subjected 4 the remedies provided in this Instrument, the
Note, any other Loan Document or applicable law. /1 2nder shall have the right to determine the
order in which any or all portions of the Indebtedness are satisfied from the proceeds realized upon
the exercise of such remedies. Borrower and any party whiow or in the future acquires a security
interest in the Mortgaged Property and who has actual or c¢nstiuctive notice of this Instrument
waives any and all right to require the marshalling of assets or tu reguire that any of the Mortgaged
Property be sold in the inverse order of alienation or that any of the Mastzaged Property be sold in
parcels or as an entirety in connection with the exercise of any of Tae remedies permitted by
applicable law or provided in this Instrument.

28. FURTHER ASSURANCES.

Borrower shall execute, acknowledge, and deliver, at its sole cost and expense, all further
acts, deeds, conveyances, assignments, estoppel certificates, financing statements, transfers and
assurances as Lender may require from time to time in order to better assure, grant, and convey to
Lender the rights intended to be granted, now or in the future, to Lender under this Instrument and
the Loan Documents.
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29. ESTOPPEL CERTIFICATE.

Within 10 days after a request from Lender, Borrower shall deliver to Lender a written
statement, signed and acknowledged by Borrower, certifying to Lender or any person designated
by Lender, as of the date of such statement, (i) that the Loan Documents are unmodified and in full
force and effect (or, if there have been modifications, that the Loan Documents are in full force and
effect as modified and setting forth such modifications); (i1) the unpaid principal balance of the
Note; (iii) the date to which interest under the Note has been paid; (iv) that Borrower is not in
default in paying the Indebtedness or in performing or observing any of the covenants or agreements
contained in this Instrument or any of the other Loan Documents (or, if the Borrower is in default,
describing such default in reasonable detail); (v) whether or not there are then existing any setoffs
or defenses known to Borrower against the enforcement of any right or remedy of Lender under the
Loan Docume:its, and (vi) any additional facts requested by Lender.

30. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a)  This Instrutaerit and any Loan Document which does not itself expressly identify the
law that is to apply to it, shall ba-governed by the laws of the jurisdiction in which the Land is
located (the "Property Jurisdiction™).

(b)  Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, or any other Loan Document shall b2 litigated exclusively in the Property Jurisdiction.
The state and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have
exclusive jurisdiction over all controversies which shall arise under or in relation to the Note, any
security for the Indebtedness, or any other Loan Docament. Borrower irrevocably consents to
service, jurisdiction, and venue of such courts for any sv<p litigation and waives any other venue
to which it might be entitled by virtue of domicile, habitu«!residence or otherwise.

31. NOTICE.

(8)  All notices, demands and other communications ("notice *) under or concerning this
Instrument shall be in writing. Each notice shall be addressed to the intend=d 1ecipient at its address
set forth in this Instrument, and shall be deemed given on the earliest to occur0f () the date when
the notice is received by the addressee; (2) the first Business Day after the noticc is delivered to a
recognized overnight courier service, with arrangements made for payment of cnziges for next
Business Day delivery; or (3) the third Business Day after the notice is deposited i t'ic, United
States mail with postage prepaid, certified mail, return receipt requested. As used in this Section 31,
the term "Business Day" means any day other than a Saturday, a Sunday or any other day on which
Lender is not open for business.

(b)  Any party to this Instrument may change the address to which notices intended for
it are to be directed by means of notice given to the other party in accordance with this Section 31.
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Each party agrees that it will not refuse or reject delivery of any notice given in accordance with this
Section 31, that it will acknowledge, in writing, the receipt of any notice upon request by the other
party and that any notice rejected or refused by it shall be deemed for purposes of this Section 31
to have been received by the rejecting party on the date so refused or rejected, as conclusively
established by the records of the U.S. Postal Service or the courier service.

(c)  Anynotice under the Note and any other Loan Document which does not specify how
notices are to be given shall be given in accordance with this Section 31.

3%.. SALE OF NOTE; CHANGE IN SERVICER.

TheNote or a partial interest in the Note (together with this Instrument and the other Loan
Documents) may be sold one or more times without prior notice to Borrower. A sale may result in
a change of the Lean Servicer. There also may be one or more changes of the Loan Servicer
unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given
notice of the change.

33. SINGLE ASSET 2ORROWER.

Until the Indebtedness is paid in full, Borrower (a) shall not acquire any real or personal
property other than the Mortgaged Propeity and personal property related to the operation and
maintenance of the Mortgaged Property; (%) shall not operate any business other than the
management and operation of the Mortgaged Property; and (c) shall not maintain its assets in a way
difficult to segregate and identify.

34. SUCCESSORS AND ASSIGNS BOUNY,

This Instrument shall bind, and the rights granted by this Instrument shall inure to, the
respective successors and assigns of Lender and Borrower. Howc<ver, a Transfer not permitted by
Section 21 shall be an Event of Default.

35. JOINT AND SEVERAL LIABILITY.

If more than one person or entity signs this Instrument as Borrower, the culigations of such
persons and entities shall be joint and several.

36. RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.
(@)  The relationship between Lender and Borrower shall be solely that of creditor and

debtor, respectively, and nothing contained in this Instrument shall create any other relationship
between Lender and Borrower.
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(b)  No creditor of any party to this Instrument and no other person shall be a third party
beneficiary of this Instrument or any other Loan Document. Without limiting the generality of the
preceding sentence, (1) any arrangement (a "Servicing Arrangement") between the Lender and any
Loan Servicer for loss sharing or interim advancement of funds shall constitute a contractual
obligation of such Loan Servicer that is independent of the obligation of Borrower for the payment
of the Indebtedness, (2) Borrower shall not be a third party beneficiary of any Servicing
Arrangement, and (3) no payment by the Loan Servicer under any Servicing Arrangement will
reduce the amount of the Indebtedness.

37.. SEVERABILITY; AMENDMENTS.

The invalidity or unenforceability of any provision of this Instrument shall not affect the
validity or enjzrciability of any other provision, and all other provisions shall remain in full force
and effect. This [nst-nment contains the entire agreement among the parties as to the rights granted
and the obligations aseumed in this Instrument. This Instrument may not be amended or modified
except by a writing sigr:cd by the party against whom enforcement is sought.

38. CONSTRUCTIOM.

The captions and headings of tne sections of this Instrument are for convenience only and
shall be disregarded in construing this insrament. Any reference in this Instrument to an "Exhibit"
or a "Section" shall, unless otherwise expicitlyprovided, be construed as referring, respectively,
to an Exhibit attached to this Instrument or to'a Section of this Instrument. All Exhibits attached to
or referred to in this Instrument are incorporated by reference into this Instrument. Any reference
in this Instrument to a statute or regulation shall be capstmed as referring to that statute or regulation
as amended from time to time. Use of the singular in this “isreement includes the plural and use of
the plural includes the singular. As used in this Instrument; iie term "including” means "including,
but not limited to."

39. LOAN SERVICING.

All actions regarding the servicing of the loan evidenced by the Nuie, including the
collection of payments, the giving and receipt of notice, inspections of the Property, insnections of
books and records, and the granting of consents and approvals, may be taken by the Lear Servicer
unless Borrower receives notice to the contrary. If Borrower receives conflicting notices regarding
the identity of the Loan Servicer or any other subject, any such notice from Lender shall govern.
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40. DISCLOSURE OF INFORMATION.

Lender may furnish information regarding Borrower or the Mortgaged Property to third
parties with an existing or prospective interest in the servicing, enforcement, evaluation,
performance, purchase or securitization of the Indebtedness, including trustees, master servicers,
special servicers, rating agencies, and organizations maintaining databases on the underwriting and
performance of multifamily mortgage loans. Borrower irrevocably waives any and ail rights it may
have under applicable law to prohibit such disclosure, including any right of privacy.

47.. NO CHANGE IN FACTS OR CIRCUMSTANCES.

Alliitormation in the application for the loan submitted to Lender (the "Loan Application")
and in all finzicial statements, rent rolls, reports, certificates and other documents submitted in
connection with the Loan Application are complete and accurate in all material respects. There has
been no material adverse change in any fact or circumstance that would make any such information
incomplete or inaccuizi<.

42, SUBROGAT1ON.

If, and to the extent that, the rraceeds of the loan evidenced by the Note are used to pay,
satisfy or discharge any obligation of Bairower for the payment of money that is secured by a pre-
existing mortgage, deed of trust or other liea encumbering the Mortgaged Property (a "Prior Lien"),
such loan proceeds shall be deemed to have Seen advanced by Lender at Borrower's request, and
Lender shall automatically, and without further »ction on its part, be subrogated to the rights,
including lien priority, of the owner or holder of the sbligation secured by the Prior Lien, whether
or not the Prior Lien is released.

43. ACCELERATION; REMEDIES.

At any time during the existence of an Event of Default, Leticer, at Lender’s option, may
declare all of the Indebtedness to be immediately due and payable withou ¢ ftrther demand, and may
foreclose this Instrument by judicial proceeding and may invoke any other remedies permitted by
Iilinois law or provided in this Instrument or in any other Loan Document. Th< Indebtedness shall
include, Lender shall be entitled to collect, and any decree which adjudicates i< ~mount secured
by this Instrument shall include, all costs and expenses incurred in pursuing snch remedies,
including attorneys’ fees, costs of documentary evidence, abstracts and title reports, any of which
my be estimated to reflect the costs and expenses to be incurred after the entry of such a decree.
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44. RELEASE.

Upon payment of the Indebtedness, Lender shall release this Instrument. Borrower shall pay
Lender’s reasonable costs incurred in releasing this Instrument,

45. 'WAIVER OF HOMESTEAD AND REDEMPTION.

Borrower releases and waives all rights under the homestead and exemption laws of the State
of Illinois. Borrower acknowledges that the Mortgaged Property does not include “agricultural real
estate” o “residential real estate” as those terms are defined in 735 ILCS 5/15-1201 and 5/15-1219,
Pursuant 10735 ILCS 5/15-1601(b), Borrower waives any and all rights of redemption from sale
under any oider of foreclosure of this Instrument, or other rights of redemption, which may run to
Borrower or sny other Owner of Redemption, as that term is defined in 735 ILCS 5/15-1212.
Borrower waives ail rights of reinstatement under 735 ILCS 5/15-1602 to the fullest extent permitted
by Illinois law.

46. MAXIMUM AMOUNT OF INDEBTEDNESS.

Notwithstanding any pro ision to the contrary in this Instrument, the Note or any other Loan
Document which permits any additiaral.sums to be advanced on or after the date of this Instrument,
whether as additional loans or for any p2yrients authorized by this Instrument, the total amount of
the principal component of the Indebtedness chall not at any time exceed three hundred percent
(300%) of the original principal amount of ths Note set forth on the first page of this Instrument.

47. WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER EACH (A) COVZNANTS AND AGREES NOT TO
ELECT A TRIAL BY JURY WITH RESPECT TO ANY (SSUE ARISING OUT OF THIS
INSTRUMENT OR THE RELATIONSHIP BETWEEN THL PARTIES AS BORROWER
AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY
RIGHT TOTRIAL BY JURY WITH RESPECT TO SUCHISSUE1U THE EXTENT THAT

"ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO
TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KMNOWINGLY AND
VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUWVsEL.
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ATTACHED EXHIBITS. The following Exhibits are attached to this Instrument:
[X|  Exhibit A Description of the Land (required)
X|  Exhibit B Modifications to Instrument
IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused
this Instrument to be signed and delivered by its duly authorized representative.

Ellie Realty L.L.C.

By: MWW

Name: Debra Dresner
Title:  Member

State of Illinois y
88,
County of Cook )

L jm&/ '\7‘_ & ~, 2 notary public in and for said County and State aforesaid,
do hereby certify that on this day personally appeared before me and personally known to me to be
Debra Dresner, and acknowledged that she signed and delivered said instrument as her free and
voluntary act in her capacity.

Given under my hand and officfdl seak this 30,8 2.2y of January, 2007.

Notary Publi

My commission expires:

“OFFICIAL SEAL
DANIEL } KOPP

FrYYYEYTY
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KEY PRINCIPAL

Name: Debra Dresner
Guarantor

Name: Steven Dresner
Guarantor
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EXHIBIT A
[DESCRIPTION OF THE LAND]

LOTS 27, 28, 29 AND THE SOUTH 8.3 FEET OF LOT 26 IN BLOCK 1 IN HUGHES
BROWN MOORE CORPORATION FIRST ADDITION TO NORTH SHORE VILLA BEING A
SUBDIVISION OF PART OF THENORTHEAST QUARTER OF THE NORTHEAST QUARTER

OF SECTION 11, TOWNSHIP 42 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.
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EXHIBIT B
MODIFICATIONS TO INSTRUMENT
The following modifications are made to the text of the Instrument that precedes this Exhibit:
1A,  Section 21 is hereby deleted.

1B.  The term “Transfer” as defined in Section 1(z) is hereby expanded to include, but not
be limited to, with respect to the Mortgaged Property: a) an installment sales contract; b) a lease
with an option to buy; c) a lease for more than three (3) years including renewal terms, except for
those com:nercial leases made at arms-length upon commercially reasonable terms, rents and
conditions, d}-a transfer of stock of the Borrower, if Borrower is a corporation; e) any change in the
general partecrs comprising Borrower, as same presently exist, including any transfer of stock in
any corporate gen<tal partner, if Borrower is a partnership; f) any change in the members comprising
the Borrower, as sarue “resently exist, if the Borrower is a limited liability company including any
change in the members ofany limited liability company which may be a member of the Borrower
or a member of a member ¢« the Borrower or a member of a member of a member of the Borrower;
and g) the creation of any otbzr lien or encumbrance involving a transfer of rights of occupancy.

1C.  Section 22(e) is herevy deleted and the following is substituted in lieu thereof:

“(e) any Transfer unless specifically permitted under Section 1D of Exhibit B,
Modifications to Instrument”

1D.  Notwithstanding anything contained in *ais Instrument to the contrary, Lender hereby
agrees that the following Transfers are hereby specifically permitted.

a. A transfer to which the Lender has consented; nna

b. A transfer of obsolete or wom out personzliy .or fixtures that are
contemporaneously replaced by items of equal or better function and quality, which
are free of liens, encumbrances and security interests other than thos¢ created hereby
or consented to by Lender.

C. A transfer that occurs by devise, descent, or by operation of law upsn the death of
a natural person or a transfer of ownership interests of the mortgagor company by the
members to a trust, the beneficiary or beneficiaries of which are such members or such
member's immediate family members (spouse and/or child or children), established for estate
planning purposes; and

Provided, however, that none of the above transfers shall be or be deemed to be or operate in any
way as a full or partial release of the Borrower or any general partner from any of the liabilities or
indemnities set forth in this Instrument or the Note secured hereby.
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2. Section 16 is hereby deleted and the following is substituted in lieu thereof:

“Borrower will not, without the prior written consent of the Lender, create, grant or permit
to be created or granted, or permit to remain, any mortgage, pledge, lien, encumbrance,
option to purchase or charge, or security interest, or conditional sale or other title retention
agreement, (any of the above, a “Lien”) with respect to the Mortgaged Property or any part
thereof or income therefrom, whether prior or subordinate to the lien of this Instrument or
any extensions, renewals or modifications hereof and Borrower acknowledges that the
existence of a Lien on the Mortgaged Property (other than the lien of this Instrument) or on
certain ownership interests in Borrower, whether voluntary, involuntary or by operation of
law, is a "Transfer" which constitutes an Event of Default."

3. The first sentence of Section 18(g) is hereby deleted and the following is substituted
iz lieu thereof:

"Borrower skal'-pay promptly the costs of any environmental inspections, tests or audits
("Environmenta! Inspections") required by Lender in connection with any foreclosure or
deed in lieu of foreCivsure, or as a condition of Lender's consent to any Transfer under
Section 1D of Exhibit8, Modifications to Instrument, or required by Lender following a
reasonable determination by Lender that Prohibited Activities or Conditions may exist

4, Section 34 is hereby de'eted and the following is substituted in lieu thereof:

"SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the rights
granted by this Instrument shall inure to, the respective successors and assigns of Lender and
Borrower. However, a Transfer not permut’ed by Section 1D of Exhibit B, Modifications
to Instrument, shall be an Event of Default.”

5. Section 11 is hereby deleted and the following is substituied in lieu hereof:

“Unless required by applicable law, Borrower shall not (a} except for any change in use
approved by Lender, allow changes in the use for which all or any part.¢£the Mortgaged Property
is being used at the time this Instrument was executed, (b) initiate or acquicsce in a change in the
zoning classification of the Mortgaged Property, or (c) establish any condomin‘uta or cooperative

‘regime with respect to the Mortgaged Property.”

6. Section 17 (a) is hereby deleted and the following is substituted in lieu hereof!

“(a)  Borrower (1) shall not commit waste or permit impairment or deterioration of the
Mortgaged Property, (2) shall not abandon the Mortgaged Property, (3) shall restore or repair
promptly, in a good and workmanlike manner, any damaged part of the Mortgaged Property to the
equivalent of its original condition, or such other condition as Lender may approve in writing,
whether or not insurance proceeds or condemnation awards are available to cover any costs of such
restoration or repair, (4) shall keep the Mortgaged Property in good repair, including the replacement
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thereof or income therefrom, whether prior or subordinate to the lien of this Instrument or
any extensions, renewals or modifications hereof and Borrower acknowledges that the
existence of a Lien on the Mortgaged Property (other than the lien of this Instrument) or on
certain ownership interests in Borrower, whether voluntary, involuntary or by operation of
law, is a "Transfer" which constitutes an Event of Default."

3. The first sentence of Section 18(g) is hereby deleted and the following is substituted
in lieu thereof:

"Rorrower shall pay promptly the costs of any environmental inspections, tests or audits
("Environmental Inspections”) required by Lender in connection with any foreclosure or
deed.in lieu of foreclosure, or as a condition of Lender's consent to any Transfer under
Qetlion 1D of Exhibit B, Modifications to Instrument, or required by Lender following a
reasofable determination by Lender that Prohibited Activities or Conditions may exist

4. Sect/on 34 is hereby deleted and the following is substituted in lieu thereof:
"SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the rights
granted by this Instrument-chall inure to, the respective successors and assigns of Lender and

Borrower. However, & Treacfer not permitted by Section 1D of Exhibit B, Modifications
to Instrument, shall be an Event of Default."

i
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