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SUBORDINATION AND INTERCREDITOR AGREEMENT

TIS SUBORDINATION AND INTERCREDITOR AGREEMENT (this "Agreement") is dated
for refurenc.s purposes only as of January 22, 2007, and is by and among MB FINANCIAL BANK, N.A.,
- (together with its successors and assigns, the "Senior Lender™), WRI M
INVESTMENTS IIT LLC, a Washington limited liability company (together with its successors, and
assigns, the "Sibodinate Lender”), 2100 SOUTH PRAIRIE, LLC, an Illinois limited liability company
{the “Borrower”).

RECITALS

A. Borrower and tk¢ Senior Lender have entered into that certain Construction Loan
Agreement dated Ywgsuwwi o) . 290 (together with all amendments thereto, the "Semior Loan
Agreement”), whereby the Senior Lender made a loan to Borrower in the maximum principal amount of
$21,977,500 upon the terms and conditions set forth in the Senior Loan Agreement and evidenced by that
certain Mortgage Note dated Datpmbos 41 02/ Df‘) in the maximum principal amount of $21,977,500. (the
“Senior Note.™).

B. The Senior Loan is secured by a litn upan all of the assets of Borrower, including the real
property commonty known as 2100 South Prairie Avepue, Chicago, Tllinois and legally described on
Exhibit A attached hereto and made a part hereof (the "Property™).

C. Subordinate Lender has agreed to make a loza to Borrower, guaranteed by Aleksandr
Troyanovsky and Gary Levitas, in the original principal amount ur §5,140.000 (the “Subordinate Loan™),
secured by, among other documents, a mortgage recorded against the P oper.y.concurrently herewith and a
gecurity interest in the membership interests of Borrower.

D. Borrower and Subordinate Lender have requested that Senior Lender <2zsent to the making of
the Subordinate Loan and the execution and recording of the Subordinate Loan Documents (hereinafter
defined). Senior Lender is unwilling to agree to such request unless the rights of the Subordinate Lender
under the Subordinate Loan Documents are subordinated to the interests of Senior Lend(r in the manner
provided herein.

NOW, THEREFORE, in consideration of the foregoing, the Senior Lender and the Subordinate
Lender hereby covenant and agree as follows:
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ARTICLE !

DEFINED TERMS

Section 1.01. Definitions.

(a) Incorporation By Reference. The above Recitals are true and correct and are
hereby incorporated herein by this reference. All Exhibits and Schedules aftached hereto are incorporated
herein by reference. All capitalized terms used and not otherwise defined herein shall have the respective
meanings assigned to such terms in the Senior Loan Agreement, which definitions are incorporated herein
by referecice as if fully set forth herein.

)] Defined Terms. In addition to terms defined in the Recitals and the other
provisions <f tniz Agreement, for the purposes of this Agreement, the following terms shall have the
following mesinnzs:

"Agreement” m2ans this Subordination and Intercreditor Agreement.
"Bankruptcy Default a default under the terms of Section 11.1(r) of the Senior Loan Agreement.

"Enforcement Action” meads the commencement of the exercise of any remedies against
Borrower including, without limitavion, the acceleration of the maturity of any liability or obligation of
Borrower, the commencement of any litieation or proceeding, including the commencement of any
foreclosure proceeding, the exercise of any powe: of sale, the sale by advertisement, the taking of a deed or
assignment in lieu of foreclosure, the obtaining of a receiver, or the taking of any other enforcement action
against, or the taking of possession or control of, Torrower, the Property or any other asset of Borrower,
including but not limited to exercising any controi aver-insurance or condemnation proceeds or proceeds
from the sale of a Condominium Unit or the management of Borrower or the Property, or any other
remedies under the Subordinate Loan Documents or at'law. but specifically excludes (a) requests and
demands made upon Boerrower by delivery of notices to Borioy<r and the cure by the Subordinate Lender
of any Event of Default by Borrower under the Senicr Loan Documrents as provided herein, (b) assertion or
enforcement of any right of the Subordinate Lender to receive payment fom proceeds of a foreclosure sale
of the Property incident to foreclosure of the liens or security intercsts of the Senior Loan Documents
which may remain after payment of costs and expenses of such foreclosure and payment and satisfaction in
full of the Senior Indebtedness, and (c) the filing of claims in any Insolvensy Proceeding concerning
Borrower as may be required to protect and preserve the right of the Subordinat< Tender to participate in
such Insolvency Proceeding as creditor and to participate in distributions of ascets of Borrower in said
Insolvency Proceeding with respect to the Subordinate Indebtedness after payment ard satisfaction in full
of the Senior Indebtedness, but subject in all respects to the rights of the Senior Lender vnder and as
provided in this Agreement and without in any way impaiting or affecting the right of the Scniw: Lender to
require performance and observance by the Subordinate Lender of or the obligations of the 5vlordinate
Lender to perform and observe the covenants, undertakings and agreements of the Subordinatz Lender
under and as provided in this Agreement.

"Equity Collateral" means the membership and management interests and all rights ancillary
thereto in Borrower pledged to Subordinate Lender as security for the Subordinate Loan pursuant to the
Subordinate Collateral Assignment.

"Equity Enforcement Action” means the assertion or enforcement of any right of Subordinate
Lender under the Subordinate Loan Documents or applicable Laws following a Subordinate Default to
accelerate the Subordinate Indebtedness and realize on the Equity Collateral, including, without limitation,
acquiring the Membership Interests in Borrower (by foreclosure or other realization, including a transfer in
lien of foreclosure) and assuming ownership and control of Borrower.
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"Insolvency Proceeding” means any proceeding under Title 11 of the United States Code (11
U.S.C. Sec. 101 et seq.) or any other insolvency, liquidation, reorganization or other similar proceeding
concerning Borrower, any action for the dissolution of Borrower, any proceeding (judicial or otherwise)
concerning the application of the assets of Borrower, for the benefit of its creditors, the appointment of or
any proceeding seeking the appointment of a trustee, receiver or other similar custodian for all or any
substantial part of the assets of Borrower or any other action concerning the adjustment of the debts of
Borrower, the cessation of business by Borrower, except following a sale, transfer or other disposition of all
or substantially all of the assets of Borrower in a transaction permitted under the Senior Loan Documents.

“Lender” means, generically, the Senior Lender and/or the Subordinate Lender, as applicable
based on-he context in which such term appears.

«“/gans™ means, generically, the Senior Loan and/or the Subordinate Loan, as applicable based on
the context in »bich such term appears.

“] oan Dicuinants” means, generically, the Senior Loan Documents and/cr the Subordinate Loan
Documents, as applicabl< based on the context in which such term appears.

"Membership Interests™ means all of the limited liability company interests in Borrower, including
but not limited to all membersizp 2nd management interests in Borrower.

"Payment in Full" or "Paid in Full® or any similar term(s) with respect to any obligation of
Borrower shall mean (a) the payment in fill of such lability or obligation of Borrower in cash or cash
equivalents acceptable to the payee and the termination of any obligation on the part of the holder of such
obligation to make any loans or to afford any ctiier financial accommodation to Borrower; or (b) in the case
of any obligation of Borrower consisting of contingent pbligations for which the holder of such obligation
has a reasonable expectation of a claim being maaz, the sefting apart of cash sufficient to discharge such
portion of such obligation in an account for the exclusiv. henefit of the holder thereof in which account
such holder shall be granted a first priority perfected sicriity interest in a manner acceptable to such
holder. Payment shall not be deemed to be indefeasible Payme.st in Full uniess such payment shall have
been retained by the applicable holder for a period of time in excr.ss of all applicable preference or other
similar periods under applicable bankruptcy, insolvency or creditois righte laws.

"Plan Voting Rights" means, with respect to any Person, the righs of such Person to vote fo
approve or reject any plan of reorganization in respect of the Borrower in an Inso'vency Proceeding.

“Project” means, collectively, the Property and the residential Units aud rclated improvements
being developed and constructed thereon by Borrower.

"Property" shall have the meaning provided in Recital B.

“Protective Advances” means all sums advanced for the purpose of payment of real cs ate taxes
(including, without limitation, special payments in lieu of real estate taxes), maintenance costs, insuranice
premiums or other items (including, without limitation, capital items) reasonably necessary to protect the
Project or the Membership Interests, respectively, from forfeiture, casualty, loss or waste.

“Qualified Affiliate Transferee” shall mean (a) Subordinate Lender; (b) an Affiliate of Subordinate
Lender which has a net worth (or is a wholly owned subsidiary of Subordinate Lender with keepwell
agreements from Subordinate Lender acceptable to Senior Lender and in an amount} equal to or greater
than the remaining undisbursed amount under the Subordinate Loan plus any additional amount needed for
deposit by such Qualified Affiliate Transferee to satisfy the “in balance” requirement under the Primary
Loan Documents at the time of Transfer; or (¢} an entity wholly owned by, and whose obligations under
this Agreement are guarantied by, any of the entities described in clanses (a) or (b) above.
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“Qualified Third Party Transferee” shalt mean (a) any of the following entities which has a net
worth in excess of Three Hundred Million Dollars ($300,000,000) at the time of Transfer: (A) a federal or
state chartered commercial bank or trust company or federal or state chartered savings and loan association
or insurance company organized and existing under the laws of the United States, or any state thereof, (B) a
foreign bank or a branch office of a foreign bank, (C) a foreign or domestic pension fund, (D) a foundation,
college or university, (E) a nationally recognized commercial credit corporation, (F) a domestic real estate
investment trust having an investment grade senior debt rating from a nationally recognized rating agency,
(G) an investment bank having an investment grade senior debt rating from a nationally recognized rating
agency, or (F) an opportunity fund or investment partnership organized and existing under the laws of the
United States, or any state thereof; or (b) an entity wholly owned by, and whose obligations under this
Agreemeit are guarantied by, any of the entities described in clause (a) above.

“melified Transferee” shall mean 2 Qualified Third Party Transferee or a Qualified Affiliate
Transferee.

"Senior Tefzu't" shall mean an "Event of Default” as defined in the Senior Loan Agreement or
any of the Senior Loan Focuments.

"Senior Indebtedness” shall mean any and all amounts payable at any time and from time to time
to the Senior Lender pursuant 5 e terms of the Senior Loan Agreement the Senior Note and any of the
other Senior Loan Documents.

"Senior Loan" shall have the miar.ng provided in Recital A.

“Senior Loan Collateral” shall mean’2Ay and all of Borrower's property (tangible or intangible)
which has been pledged or in which a security interest has been granted to Senior Lender to secure payment
and/or performance of Borrower's cbligations to Serdor Lender.

"Senior Loan Documents” shall mean the "Loan Uncuments” as defined in the Senior Loan
Agreement.

“Senior Mortgage” shall mean that certain Morligage ond  Security Agreement dated
, 20, Borrower for the benefit of Senior Lender and recorded with the Cock County,
Illinois Recorder of Deeds.

"Shared Collateral” shall mean any and all of Borrower's property (tanz;5ie or intangible) which
has been pledged or in which a security interest has been granted both to Senior Lerer and Subordinate
Lender to secure payment and/or performance of Borrower's obligations to Scaior Tender and/or
Subordinate Lender.

"Subordinate Collateral Assignment” means that certain Collateral Assignment of rinhership
and Management Interests, Distributions, Fees, and Other Assets, made by Borrower and the memver of
Borrower, in favor of Subordinate Lender, pledging all of the Equity Interests to Subordinate Lerde: to
secure the Subordinate Indebtedness.

"Subordinate Default” shall mean an "Event of Default" as defined in the Subordinate Loan
Documents.

"Qubordinate Indebtedness” shall mean, collectively, all of the indebtedness, liabilities and

obligations of Borrower evidenced by the Subordinate Loan Documents, including interest thereon and any
other amounts payable in respect thereof or in connection therewith.
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»Subordinate Loan Documents” shall mean collectively, that certain note in the original principal
amount of $5,140,000 made by Borrower payable to the order of Suberdinate Lender, a mortgage granted
by Borrower to Subordinate Lender creating a lien upon the Property the Subordinate Collateral
Assignment and any and all instruments, documents and agreements now or hereafter creating, evidencing,
or securing the Subordinate Indebtedness.

"Subordinate Origination Fee" a fee payable to Subordinate Lender upon the first disbursement of
the Subordinate Loan, which fee shall not exceed $185,000.

"Subordinate Reserve” means proceeds of the Subordinate Loan which are not disbursed to
Bomowe: on the Closing Date and are used solely to pay interest on the Subordinate Loan in accordance
with thie iz ms of the Subordinate Loan Documents.

ARTICLE 2
SUBORDINATION: STANDSTILL: PAYMENTS

Section 2.01. Subordinrzuon, Irrespective of: (i) the time, order, manner or method of creation,
attachment or perfection of the resprittve security interests, guaranties and/or liens granted to Subordinate
Lender or to Senior Lender by Borrawer: (ii) the time or manner of the filing of the Subordinate Lender's
and Senior Lender's respective mortgages or financing statements; (iii) whether Subordinate Lender or
Senior Lender or any bailee or agent ttere)f nold possession of the Property or any other asset of
Borrower; {iv) the dating, execution or delivzry of any agreement, document or instrument granting
Subordinate Lender or Senior Lender a security intrresy and/or lien in or on the Property or any other asset
of Borrower; (v) the giving or failure to give notice ~f the acquisition or expected acquisition of any
purchase money or other security interests; or (vi) any pre vision of the UCC or any other applicable law to
the contrary, the Subordinate Lender hereby agrees that (AYthe Subordinate Indebtedness is and shall be
subordinate, to the extent and in the manner hereinafter set forth, *o the prior indefeasible Payment in Full
of the Senior Indebtedness, and (B) all liens, claims, titles, (ssignments, security interests, rights and
interests of Subordinate Lender created by or atising from the Subordinate Loan Documents are subject and
subordinate to the liens, claims, titles, assignments, security interests, 1 ghts, and interests of Senior Lender
created by or arising from the Senior Loan Documents. Except as specifieally provided in Section 2.05
hereof, no payment shall be made by or on behalf of the Borrower for or anarconnt of any Subordinate
Indebtedness, and the Subordinate Lender shall not take or receive from Botrowe:_ directly or indirectly, in
cash or other property or by setoff or in any other manner, payment of all or ary-of the Subordinate
Indebtedness, unless and until the Senior Indebtedness shall have been Paid in Full.\Yor greater certainty, -
and not in limitation of the foregoing sentence, except as provided in Section 2.05, St oora’nate Lender
shall not receive or accept any payments of interest or fees, principal, costs, reimbursemeiis, .Xpenses of
other consideration with respect to the Subordinate Indebtedness or any transaction contempiated in the
Subordinate Loan Documents, in any form whatsoever, whether in cash or in kind from any person or
entity whatsoever, whether or not related to Borrower.

Section 2.02. Standstill; Limitation on Subordinate Lender Rights.
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(a) Notwithstanding Subordinate Lender's rights under applicable Law or any
provision of the Subordinate Loan Documents to the contrary (but subject to the rights of Subordinate
Lender under Section 2.02(c) of this Agreement), the Subordinate Lender hereby acknowledges and agrees
that it shall not (1) accelerate the Subordinate Indebtedness or any portion thereof, or (2) take any
Enforcement Action until, in any such case, the earlier of (i) ninety-one days following the Payment in Full
of the Senior Indebtedness by Borrower, (ii) the Payment in Full of the Senior Indebtedness by Subordinate
Lender, or (iii) the acquisition of the Senior Indebtedness by the Subordinate Lender. Subordinate Lender
hereby waives any right it may have to require that the Senior Lender marshal any assets of Borrower in
favor of the Subordinate Lender and the Subordinate Lender agrees that it shall not acquire, by subrogation
or otherwise, any lien, estate, right or other interest in any of the Property or the proceeds therefrom that is
or may b nrior to any Senior Loan Document.

{b) Until the eatlier of (i) ninety-one days following Payment in Full of the Senior
Indebtednes: ky Rorrower, (ii) the Payment in Full of the Senior Indebtedness by Subordinate Lender, or
(iii) the acquistic.i of the Senior Indebtedness by the Subordinate Lender, the Subordinate Lender hereby
covenants and agrees that it will not: (1) acquiesce, petition or otherwise invoke or cause any other Person
to invoke the process of tar United States of America, any state or other political subdivision thereof or any
other jurisdiction, any <niity exercising executive, legislative, judicial, regulatory or administrative
functions of or pertaining to-gevernment for the purpose of commencing or sustaining 2 case against
Borrower, under a Federal G siate bankruptcy, insolvency or similar law or appointing a receiver,
liquidator, assigne, trustee, custodisa, s3questrator or other similar official of Borrower or all or any part
of its property or assets or ordering the winding-up or liquidation of the affairs of Borrower; (2) have any
right to direct Senior Lender to exerciss e. to object to the manner of exercise by Senior Lender of any
exercise of any right, remedy or power wita rsréct to the Property or the other Senior Loan Collateral; or
(3) provide any "debtor-in-possession financiiig " to Borrower unless Senior Lender consents in writing to
such financing and all the terms thereof, which consent will not be unreasonably withheld, conditioned, or
delayed. If Subordinate Lender violates such covenant, then without limiting any other rights or remedies
of Senior Lender, any and all liens and payments received by Subordinate Lender on account of such
financing shall be received and held by Subordinate Lender i trust, as trustee, for the benefit of Senior
Lender. Subordinate Lender shall segregate the paymetits «im other funds and property held by
Subordinate Lender and such funds shall be paid over to Scnior Lender to be applied to the Senior
Indebtedness in the order of priority set forth in the Senior Loan Agreems=t.

(c) Notwithstanding the foregoing provisicus, of this Section 2.02, and
subject to the conditions set forth in this Section 2.02{(c), Senior Lender hereiy agrees that following the
occurrence of & Subordinate Default for which, or with respect to which, Sube:inate Lender desires to
exercise an Equity Enforcement Action (a "Triggering Defauit"), Subordinate Lencer suall have the right to
exercise its rights and remedies with respect to {and only with respect to) the Equity-Collateral, such that
following such Equity Enforcement Action, Subordinate Lender or an affiliate of Sullordiniate Lender,
would own the Membership Interests; provided that (1) prior to taking any Equity Enforverient Action,
Subordinate Lender shall give Senior Lender not less than ten (10) Business Days prior writter. nice, and
(2) Subordinate Lender shall use commercially reasonable efforts during the pendency of sucn Eanity
Enforcement Action and at all times thereafter to contract with a general contractor and a real ‘estate
brokerage firm to complete the Project and the sales of Condominium Units with the terms of any general
coniract, brokerage agreement or other contract relating to the development or sale of the Project to be
entered into by or at the direction of Borrower or Subordinate Lender shall be subject to the review and
approval of Senior Lender

Except as expressiy set forth in this Section 2.02, Subordinate Lender shall have no right to take any
Enforcement Action against Borrower, the Property, the Membership Interests or any other security for the
Subordinate Loan prior to the indefeasible Payment in Full of the Senior Indebtedness. The foregoing
provision shall not prohibit, prevent, abrogate, limit or otherwise modify Senior Lender's rights to take each
and every Enforcement Action available to Senior Lender under the Senior Loan Documents and any other
right or remedy available at law or in equity upon the occurrence of a Senior Default. Nothing herein shall
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prevent Subordinate Lender from waiving any Subordinate Default. Notwithstanding any provision of this
Agreement or the Senior Loan Documents to the contrary, neither the prosecution by Subordinate Lender
of an Equity Enforcement Action in accordance with the requirements of this section 2,02, nor the resulting
acquisition by Subordinate Lender or a third party of the Membership Interests in Borrower pursuant
thereto, shall constitute a Senior Default.

Botrower and Senior Lender each agree that at any time during the existence of an uncured Triggering
Defauit, Subordinate Lender may elect (but shall not be required) to pay the Senior Loan in Full on behalf
of Borrower, with any such payments to be deemed additional advances and accrue interest at the Default
Rate (as defined in the Subordinate Loan Documents) under the Subordinate Loan.

S.ction 2.03. Non-Interference by Subordinate Lender. Subordinate Lender shall not institute any
judicial or’administrative proceeding against Borrower or the Senior Lender which directly or indirectly
would interiars wiith or delay the exercise by the Senior Lender of its rights and remedies in respect of the
Property or arj. p-.ct thereof or under the Senior Loan Documents or this Agreement, Without limiting the
generality of the fureg,oing, in the event of a bankruptcy or insolvency of Borrower, the Subordinate Lender
shall not object to or upruze any efforts by the Senior Lender to obtain relief from the automatic stay under
Section 362 of the Unites Siates Bankruptcy Code or to seek to cause such entity's bankruptcy estate to
abandon the Property (or ary- portion thereof) that is subject to liens created by the Senior Loan
Documents. Nothing set fortn%i “is Section 2.03 is intended or shall be construed as in any way limiting
Subordinate Lender’s right to carry owt an Equity Enforcement Action in accordance with Section 2.02(c).

Section 2.04. Voting Right(, 'The Subordinate Lender hereby absolutely, irrevocably and
unconditionally agrees that it connection with iy Insolvency Proceeding respecting Borrower, Subcerdinate
Lender will not propose advocate, vote for, ¢ silierwise support any plan of reorganization or liquidation
that (i) includes a cramdown or reduction in the amount of or interest rate applicable to the Senior
Indebtedness; (ii} compels the Senior Lender to foraear from collection of the Senior Loan or to extend the
proposed term for repayment of the Senior Loan over a putiod of time that extends beyond the time period
set forth in any plan being voted for and/or supported by Sezicr by Senior Lender; (iii) results in payment
to Subordinate Lender of amounts owing under the Subordinate Lean prior to payment in full of the Senior
Indebtedness in the full amount being claimed by Senior Lendr; or {iv) is otherwise inconsistent in any
manner with the arrangement set forth in this Subordination Agrecinent. A dditionally, and without limiting
the foregoing, Subordinate Lender agrees that it shall not unreasonab'y delay any Insolvency Proceeding
and that Subordinate Lender shall cast any required vote at least 3 days priur.to the deadline for such votes
on behalf of Subordinate Lender. In any vote cast by Subordinate Lender is inconsistent with the
provisions herein, Senior Lender shall have the right to challenge such vote by providing a copy of the
Subordination Agreement to the judge and/or trustee in such Insolvency Proceeding and seek specific
enforcement of the terms herein to change such vote. Finally, if any Insolvency Proceeding shall result in a
distribution to Subordinate Lender and Senior Lender has not received Payment in Full ¢f the Senior
Indebtedness in the full amount being Claimed by Senior Lender, Subordinate Lender siaii tomediately
pay over to Senior Lender all such distributions until Senior Lender has been Paid if Full. Nothing herein
shall be construed as limiting in any manner, Senior Lender’s exclusive right to exercise voting rights with
respect to the Senior Loan Documents.

Section 2.05. Payments on Subordinate Indebtedness. Notwithstanding any provision contained
herein to the contrary, as long as Senior Lender has not provided Subordinate Lender with written notice
that a Senior Default has occurred, or that an event which, with the passage of time or the giving of notice
or both, would constitute a Senior Default (a “Potential Senior Default”) has occurred, and is continuing
under the Senior Loan Documents, the Subordinate Lender may receive and retain any payments or
prepayments made under or pursuant to the Subordinate Loan Documents, whether received from Borrower
or any guarantor, but in each case only so long as (i) such payments are made from sources other than net
sales proceeds or other proceeds of the Project and (i) the making of such payments does not constitute or
cause a violation of the financial covenants in the Senior Loan Documents or any other Senior Default or
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Potential Senior Default. However, after Senior Lender has notified Subordinate Lender of the existence of
a Senior Default or Potential Senior Default, Subordinate Lender shall thereafter be prohibited from
accepting further payments under the Subordinate Loan until Senior Lender has confirmed that such Senior
Default or Potential Senior Default has been cured or fully paid, and any payments tendered to Subordinate
Lender during the pendency of such Senior Default or Potential Senior Default shall be transmitted to

Senior Lender.

Section 2.06. Distributions Held in Trust. If the Subordinate Lender shall receive any payment,
consideration or distributions of any kind or character with respect to the Subordinate Indebtedness from
any source whatsoever (other than payments pursuant to Section 2.05) prior to indefeasible Payment in Full
of the Senior Indebtedness, the Subordinate Lender shall hold the same in trust, as trustee, for the benefit of
the Sénior Lender and shall promptly deliver the same to or at the direction of the Senior Lender, for the
benefit of the Senior Lender in precisely the form received (except for the endorsement or assignment
thereof by ‘su.b. Subordinate Lender without recourse or warranty), it being understood that it is the
intention of e rarties that until the Senior Indebtedness (without regard to any modifications thereof
arising by reasor._¢f or in connection with an Insolvency Proceeding) are Paid in Full, and except as
otherwise provided i Siction 2.05, the Senior Lender shall receive all proceeds relating to any realization
upen, distribution in resp2et-of or interest in the Property or any other asset of Borrower as and to the extent
set forth in the Senior Loan-Documents. In the event the Subordinate Lender fails to make any such
endorsement or assignment, th¢ Senior Lender, or any of its officers or employees, is hereby irrevocably
authorized to make the same.

Section 2.07. Release of Sukord.nate Liens. Notwithstanding any provision in the Subordinate
Loan Documents to the contrary (and whethe: ez not there shall then exist any default or breach under or
with respect to the Subordinate Indebtedness i tiie Subordinate Loan Documents), with respect to the sale
and conveyance of any portion of the Propery, iuciuding the sale of Condominium Units, Subordinate
Lender hereby agrees that each time Senior Lender executes a partial release of any portion of the Propetty
from the lien and encumbrance of the Senior Moltgrge, the Subordinate Loan Documents shall be
contemporaneously released from such portion of the Priperey. Subordinate Lender, within 10 days from
the closing of the Subordinate Loan or at such later time as ray o= directed by Senior Lender, shall execute
and deliver to the escrow agent anticipated to handle closings ¢/ Unit sales ("Escrow Agent”) not less than
100 partial releases (“Partial Releases”) pursuant to, and subjectw the terms of, an Escrow Agreement by
and among Senior Lender, Subordinate Lender and Escrow Agent, "vhicl. escrow agreement shall direct
Escrow Agent to attach a legal description to, and record, a partiai reiesse of the Subordinate Loan
Documents contemporaneously with the recordation of any partial release ¢f lie Senior Mortgage, but only
in connection with the sale of a Unit to a bona fide third party purchaser. Suburdiate Lender shall have 10
days from the closing of the Subordinate Loan to deliver to Escrow Agent the Partial Releases and
accompanying Escrow Agreement for the purpose of executing Borrower’s intended assignment of the
Subordinate Loan Documents and all rights thereunder to WRI Communities Fund I, . .LC a Delaware
limited liability company, as further described in Section 6.14 below, so as to reflect the prcper name of the
Subordinate Lender as it relates to the Partial Releases and Escrow Agreement.

Section 2.08. Certain Actions. Subordinate Lender hereby agrees that in the event t'iat /the
Subordinate Loan Documents require Borrower to obtain Subordinate Lender's consent or approval as to
any matter related to the Property or any other asset of Borrower, if Senior Lender requests such consent or
approval in writing, Subordinate Lender shall give or provide such consent or approval promptly, in such
form as may be required by the Senior Lender, and such approval or consent shall be required based solely
upon such request by Senior Lender whether or not any conditions precedent to such consent or approval as
set forth in the Subordinate Loan Documents have been satisfied. Borrower shall not have any rights
against Subordinate Lender under this Section.

Section 2.09. Recovery Claims. Should a claim ("Recovery Claim") be made upon Senior Lender
at any time for recovery of any amount received by Senior Lender in payment of the Senior Indebtedness
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(whether received from Borrower or otherwise) and should Senior Lender repay all or part of said amount
by reason of (i) any judgment, decree, or order of any court or administrative body having jurisdiction over
Senior Lender or any of its property; or (ii) any seftlement or compromise of any such Recovery Claim
effected by Senior Lender with the claimant (including Borrower or Guarantor), then, to the extent such
payment(s) and/or proceeds are repaid to Borrower or such other Person, the subordination effected hereby
with respect to such obligation of Borrower and Guarantor shall be revived and continued in full force and
effect as if such payments and/or proceeds had not been received by Senior Lender and to the extent, if any,
that Subordinate Lender shall have received any payment on account of the Subordinate Indebtedness prior
to such payment by Senior Lender with respect to such Recovery Claim, Subordinate Lender shall, upon
demand by Senior Lender, pay to Senior Lender the amount theretofore paid to Subordinate Lender until
the Senios Indebtedness have been indefeasibly Paid in Full,

ARTICLE 3

NOTICE OF DEFAULT;
SUBSTITUTE PERFORMANCE CONSENT

Section 3.01. Notice ci Petault.

(a) Subordinate Lender w1l orovide to Senior Lender a copy of all notices of a Subordinate
Default sent by Subordinate Lender to 13or.ower under any of the Subordinate Loan Documents and such
notice(s) shall be sent to the Senior Lender 4t i same time as they are sent to Borrower, and in the manner
provided for in Section 6.01. :

(b) Senior Lender will provide to Svhordinate Lender a copy of all notices of a Senior
Default sent by Senior Lender to Borrower under any of the Senior Loan Documents and such notice(s)
shall be sent to the Subordinate Lender at the same time tl.ev-are sent to Borrower, and in the same manner
provided for in Section 6.01. Subordinate Lender may, but siial! =t be obligated to, cure any such default,
pursuant to Section 3.02 below. Failure or delay of Senior Lendér 1 send such notice(s) to the Subordinate
Lender shall not affect, limit or restrict Senior Lender's right tu exercics.any and all remedies under the
Senior Loan Documents or applicable law, but, in the event that there is an applicable cure period, then as
between Senior Lender and Subordinate Lender, such cure period shall csmamence upon delivery of such
notice of Senior Default to Subordinate Lender.

Section 3.02. Performance by the Subordinate Lender, Waiver of Subiogeiion. Senior Lender
shall accept performance by the Subordinate Lender of any of the obligations of Borruwer.within the cure
period, if any, set forth in the Senior Loan Documents (as the same may be extended (A) Uy fajlure or delay
by Senior Lender to provide notice of a Senior Default under subsection 3.01(b), or (B) pursuazt *2 Section
3.05, below) as though performed by Borrower. Notwithstanding any such performance by the Svbordinate
Lender of any such obligations of Borrower, the Subordinate Lender hereby absolutely and inevoeably
waives, to the fullest extent permitted by applicable Law, any rights it may have, by contract, at lavr ¢ in
equity, to be subrogated to the Senior Lender's rights against Borrower under the Senior Loan Documents
ot to the Senior Lender's interests in any of the Property or other asset of Borrower until Payment in Full of
the Senior Indebtedness or acquisition of the Senior Indebtedness by the Subordinate Lender until, in any
such case, the earlier of (x) ninety-one days following Payment i Full of the Senior Indebtedness or (y)
ninety-one days following the acquisition of the Senior Indebtedness by the Subordinate Lender; provided,
however, that the Subordinate Lender shall be entitled to be subrogated to the Senior Lender's rights against
Borrower under the Senior Loan Documents and to the Senior Lender’s security title and security interest in
and to the Property with respect to amounts (if any) of the Senior Indebtedness up to the amounts paid by
the Subordinate Lender to the Senior Lender pursuant to Section 2.06, only after and to the extent, if any,
that the payments received by the Senior Lender from the Borrower and from proceeds of the distributions
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with respect to the Property which have lawfully been applied by the Senior Lender toward payment of the
Senior Indebtedness, plus all amounts paid by the Subordinate Lender to the Senior Lender pursuant to
Section 2.06, shall exceed the total amounts owing and which have become owing by Borrower to the
Senior Lender on and with respect to the Senior Indebtedness.

Section 3.03. Consent by the Subordinate Lender. The Subordinate Lender hereby consents and
agrees that any lawful action taken by or on behalf of the Senior Lender in the exercise of the Senior
Lender's rights and/or remedies under the Senior Loan Documents (including, without limitation, any
foreclosure or acquisition of title to the Property or any part thereof by deed in lieu of foreclosure or
otherwise) are hereby deemed to be consented to and approved by the Subordinate Lender in all respects,
but onlv-to the extent such action or exercise of remedies is not inconsistent with Senior Lender’s
obligetions to Subordinate Lender under Sections 3.05 or is taken after the delivery of the Purchase Notice
provided for in Section 6.11(b) of this Agreement.

Sectizh 2.04. Consent by the Senior Lender. Attached hereto as Schedule 1 is a true, accurate and
complete list of &ll Suberdinate Loan Documents in existence on the date hereof. The Senior Lender
hereby consents to aid ~pnroves the execution, delivery and recordation by Borrower of the Subordinate
Loan Documents, set forta.cn Schedule 1, in the form delivered to Senior Lender by Subordinate Lender
prior to the date hereof and crvenants that such exccution, delivery and recordation by Borrower shall not
constitute a Senior Default und=! 'z Senior Loan Documents.

Section 3.05. Additional Cure Rights of Subordinate Lender. Notwithstanding any other
provision of this Agreement to the colitrz.y, prior to commencement of any default remedies under or
pursuant to the Senior Loan Documents (a “Senior Loan Enforcement Action™), Senior Lender shall
provide Subordinate lender with notices of ariy Senior Default(s) on which such intended action is based
(the “Senior Loan Default Notice™), and shall affor< subordinate Lender an opportunity cure such defaulis
as provided in Section 3.01 and as additionally provided in this section 3.03.

(a) If the Semior Default disclosed by such Senior Loan Default Notice is a monetary
default which can be cured by the payment of money, Subordingt: Lender shall have until five (5) business
days after the date which is the later of (1) delivery to Subordina‘e Tender of the Senior Loan Default
Notice relating to such monetary default; or (2) the expiration of city applicable cure period provided
Borrower under the Senior Loan Documents, to cure such monetary de/ault.

{b) If the Senior Default disclosed by such Senior Loan Default-Notice 1s a default which
cannot be cured by the payment of money (a ‘“Non-Monetary Default”), Suborcnz.e Lender shall have
until fifieen (15) days after the date which is the later of (1) delivery to Subordinatc Lender of the Senior
Loan Default Notice relating to such Non-Monetary Default, or (2) the expiration of \hv. applicable cure
period provided to the Borrower under the Senior Loan Documents, to cure such Senior Defaw’.

ARTICLE 4

ADDITIONAL REPRESENTATIONS AND COVENANTS

Section 4.01. Representations and Covenants of the Subordinate Lender: Loan Modifications.
Subordinate Lender hereby further represents, warrants, covenants and agrees with the Senior Lender, and
Senior Lender agrees, as follows:

(2) Without limiting the generality of any other provisions of this Agreement, except as
otherwise set forth in subsection 4.01(d), below, the Senior Lender may at any time and from time to time
without the consent of, or notice to the Subordinate Lender, and without incurring responsibility to the
Subordinate Lender upon or without any terms or conditions and in whole or in part:
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¢} change the manner, place or terms of payment or performance of, and/or change
or extend the time of payment or performance of, renew or alter, any portion of the Senior
Indebtedness or any other obligations of any Person evidenced or secured by the Senior Loan
Documents, any security therefor, or any liability incurred directly or indirectly in respect thereof;

(2) sell, exchange, release, surrender, realize upon or otherwise deal with in any
manner and in any order any property by whomsoever at anytime pledged or mortgaged to secure,
or howsoever securing, the Senior Indebtedness or any other obligations of any Person evidenced
or secured by the Senior Loan Documents, or any liabilities incurred directly or indirectly in
respect thereof, and/or any offset thereagainst;

3) exercise or refrain from exercising any rights against Borrower or others or
cinerwise act or refrain from acting;

A) seftle or compromise any portion of the Senior Indebtedness or any other
obligations of any Person evidenced or secured by the Senior Loan Documents, any security
therefor or any liebility incurred directly or indirectly in respect thereto;

(5) apriy,any sums by whomsoever paid or howsoever realized to any liability or
liabilities of Bomrowe: - the Senior Lender regardless of what liability or liabilities of Borrower
remain unpaid or unperformed; and/or

(6) consent to of waive any breach of, or any act, omission or default under, any of
the Senior Loan Documents, or cthe.wise amend, modify or supplement any of the Senior Loan
Documents or any other instruments 01 agreements executed and delivered in connection therewith
or otherwise relating thereto.

(b) Subordinate Lender will not assign, i, ‘ransfer or pledge (“Transfer”) any or all of the
Subordinate Indebtedness or any portion thereof or irteres therein or any of the Subordinate Loan
Documents without the prior consent of Senior Lender, soleag as the Senior Indebtedness remain
outstanding; provided, however, that Senior Lender’s consent shull.not be required for (i) Transfer to a
Qualified Affiliate Transferee so long as advance written notice (nereof is.provided to Senior Lender prior
to such Transfer, or (i) Transfer to a Qualified Third Party Transferee so-long as (A) the Subordinate
Mortgage is released and reconveyed in full on or before such Transfer awd, (B) advance written notice
thereof is provided to Senior Lender prior to such Transfer. In the event.oi = proposed Transfer of the
Subordinate Loan or the Subordinate Loan Documents, promptly after Senior Tionder’s receipt of written
notice of the proposed transferee, Senior Lender will notify Subordinate Lender waette: it consents to such
Transfer. Any attempted Transfer in contravention of this restriction shall be void auc Subordinate Lender
shall defend, indemnify and hold harmiess Senior Lender from and against all losses, clainis, costs and
damages incurred by Senior Lender by reason of any Transfer made or attempted in contrayeaiion of this
Agreement.  Nothing set forth in this subsection (b) is intended or shall be construed”to” nrohibit
Subordinate Lender from transferring participations in the Subordinate Loan so long as (a) it remains in
control of all decisions with respect to the Subordinate Loan, (b) its obligations under this Agreement und
under the Subordinate Loan Documents remain unchanged and Subordinate Lender shall continue to have
the duty to make disbursements under the Subordinate Loan Documents notwithstanding any participant's
failure to fund its participation interest in such disbursement, (c) Senior Lender shall be entitled to deal
solely and directly with Subordinate Lender in connection with Subordinate Lender’s rights and obligations
under this Agreement, and (d) Subordinate Lender shall at all times own and retain not less than fifty-one
percent (51%) of the Subordinate Loan.

(c) The Subordinate Lender hereby makes the following representations and warranties to
the Senior Lender as of the date hereof:
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)] The Subordinate Lender has the power, authority and legal right to execute,
deliver and perform this Agreement. This Agreement has been duly authorized by all necessary
action of Subordinate Lender, duly executed and delivered by Subordinate Lender and constitutes
valid and binding obligations of Subordinate Lender enforceable against Subordinate Lender in
accordance with its terms, subject to applicable bankruptcy, insolvency and similar laws affecting
rights of creditors generally, and subject, as to enforceability, to general principles of equity
(regardless of whether enforcement is sought in a proceeding in equity or at law).

2) Neither the execution, delivery or performance by Subordinate Lender of this
Agreement not compliance by it with the terms and provisions hereof, (i) will contravene any
nrovision of any law, statute, rule or regulation or any order, writ, injunction or decree of any
court or governmenta! instrumentality, (i) will conflict or be inconsistent with or result in any
bréach of any of the terms, covenants, conditions or provisions of, or constitute a default under, or
result ‘n.the creation or imposition of (or the obligation to create or impose) any lien upon any of
the priper tv or assets of the Subordinate Lender pursuant to the terms of any indenture, mortgage,
deed of truz, credit agreement, loan agreement, operating agreement or any other agreement,
contract or {ustrument to which the Subordinate Lender is a party or by which it or any of its
property or assets is-bound or to which it may be subject or (iii) will violate any provision of the
organizational documazits of the Subordinate Lender.

3) No order, consent, approval, license, authorization or validation of, or filing,
recording or registration with (except as have been obtained or made prior to the date hereof), or
exemption by, any governmeiital or public body or authority, or any subdivision thereof, is
required to authorize, or is recuir.d-in connection with, (i)} the execution, delivery and
performance by the Subordinate Lendvi of this Agreement or (ii) the legality, validity, binding
effect or enforceability of this Agreement with vespect to the Subordinate Lender,

4 To Subordinate Lender’s acur! Jmowledge, with no duty of investigation, the
making of the Subordinate Loan by the Subordinate Lender to Borrower will not result in the
imposition of any withholding tax or similar charge o= levy payable by Borrower (whether
pursuant to law or contract).

(5 The Subordinate Lender entered inte the transactions contemplated by the
Subordinate Loan Documents and made the Subordinate Loan to Drirower without reliance upon
any information or advice from the Senior Lender. The Submdiurie Lender made its own
underwriting analysis in connection with the Subordinate Loan, its own si5dit review of Borrower
and investigated all matters pertinent, in the Subordinate Lender's judgmerit, te its determination to
make the Subordinate Loan to Borrower and to execute and deliver the Subordinate Loan
Documents.

{6) The Subordinate Lender is the owner and holder of the Subordinrie. Loan
Documents; the Subordinate Loan Documents have not been modified or amended; to Sutoramate
Lender's knowledge, Borrower is not in default in the observance and/or performance of any of tae
obligations required to be observed or performed by Borrower under the Subordinate Loan
Documents; and to Subordinate Lender's knowledge no event has occurred which, with the
passing of time or the giving of notice or both, would constitute a Subordinate Default under the
Subordinate Loan Documents.

{d) Under no circumstances may either Lender enter into any Loan amendments that would allow
any Loan proceeds to be used for any purpose other than the Project. In addition, without the prior written
consent of the other Lender, neither Lender may amend or modify its Loan Documents, or enter into any
agreement, instrument or document relating to the Senior Indebtedness or Subordinate Indebtedness, as
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applicable, or related to the transactions contemplated therein, or enter into any other agreement with
Borrower, which

(N increases the amount of the Loan by more than 3%, or increases the loan—to—
value, loan—to—cost, or other disbursement controls under the Loan such that the amount per Lot or Unit
that the Lender advances under its Loan is increased by more than five percent 5%; provided, however, that
such increases may be made without the consent of the other Lender at any time after a default or after the
regularly scheduled maturity date under the applicable Loan Documents or as part of an extension or
workout of the Loan, or as otherwise necessary to aliow for cure of defaults under its Loan or completion
of construction and sale of the Project {any of the foregoing, a “Workout Scenario™);

2 Except in the context of a Workout Scenario, increases the interest rate or the
default intorést rate under the Loan by more than 5%, or adds any new fees payable by Borrower, or adds
additional ¢r nzw consideration in any form whatsoever payable by Borrower or Guarantor in connection
with the Prope<ty ¢r the transactions contemplated under the applicable Loan Documents;

(3) except in the context of a Workout Scenario, increases the payment rate of
interest in any manner ther raquires Borrower to pay interest (whether or not from advances from interest
reserves) at a rate faster than tho rate set forth in the applicable Loan Documents;

4) except in e context of a Workout Scenario, amends the definition of "Event of
Default" or any other provision of th.= applicable Loan Documents in any manner that shortens any naotice,
grace or cure period or adds additional ¢ rev.mstances which would constitute an Event of Default;

(5 except as already sc. “orth in the applicable Loan Documents, requires Borrower
to pay any principal amount of the Senior Indebtednss or Subordinate Indebtedness, as applicable (referred
to generically herein as “Indebtedness™), prior to.the earlier of the maturity date (by acceleration or
otherwise) under the applicable Loan Documents or Paytnant in Full of the other Lender’s Loan;

{6) permits Borrower to secure any iideltdness other than the Indebtedness by a
lien upon the Shared Collateral or the Membership Interests;

(7 cross-defaults the Indebtedness with any other indebtedness (other than the
Indebtedness of the other Lender) by Borrower or any other Person;

(8) moves the maturity date of the Loan to a date earlier thau that which is stated in
the applicable Loan Documents (other than acceleration upon default);

)] except in the context of a Workout Scenario, adds addiiiona’ conditions
precedent to the conditions for disbursement of proceeds of the Loan;

(10} except in the context of a Workout Scenario, increases the Minimum Sales Price
of Condominium Units or Parking Spaces;

(11)  except in the context of a Workout Scenario, increases the minimum sales
requirements for Condominium Units or Parking Spaces under the applicable Loan Documents; or

(12)  provides for disbursement of the proceeds of the Loan for any purpose other
than to pay costs associated with the Project.

Notwithstanding the foregoing or any other provision of this Agreement, any of the amendments listed

above for which exception is made for a Workout Scenarios may be implemented by a Lender in a
Workout Scenario without the need for approval by the other Lender, and the consent of the other Lender
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shall not be required in any event for a Lender to make Protective Advances, which Protective Advances
shall become part of the applicable Indebtedness and shall be subject to the terms of this Agreement
relating to the subordination and priorities between the Senior Loan and Subordinate Loan. Also,

Section 4.02. Representations of the Senior Lender. The Senior Lender hereby makes the
following representations and warranties to the Subordinate Lender as of the date hereof:

) The Senior Lender has the power, authority and legal right to execute, deliver
and perform this Agreement. This Agreement has been duly authorized by all necessary action of
Senior Lender, duly executed and delivered by Senior Lender and constitutes valid and binding
obligations of Senior Lender enforceable against Senior Lender in accordance with its terms,
cubject to applicable bankruptcy, insolvency and similar laws affecting rights of creditors
zep=ratly, and subject, as to enforceability, to general principles of equity {regardless of whether
en‘oriement is sought in a proceeding in equity or at law).

2 Neither the execution, delivery or performance by Senior Lender of this
Agreement nov’ compliance by it with the terms and provisions hereof, (i) will contravene any
provision of any-law, statute, rule or regulation or any order, writ, injunction or decree of any
court or governmen’al instrumentality, (i) will conflict or be inconsistent with or result in any
breach of any of the tormis, covenants, conditions or provisions of, or constitute a defanlt under, or
result in the creation or imosiion of (or the obligation to create or impose) any lien upon any of
the property or assets of the.Sepiar Lender pursuant to the terms of any indenture, mortgage, deed
of trust, credit agreement, loai: 2 zreement, corporate bylaws or any other agreement, contract or
instrument to which the Senior Lendiris a party or by which it or any of its property or assets is
bound or to which it may be subjec: or (iii} will violate any provision of the organizational
documents of the Senior Lender.

(3) No order, consent, approval,-isense, authorization or validation of, or filing,
recording or registration with (except as have becr! clitained or made prior to the date hereof), or
exemption by, any governmental or public body o 7uthority, or any subdivision thereof, is
required to authorize, or is required in connection with, (i) the execution, delivery and
performance by the Senior Lender of this Agreement or (ii) the iciality, validity, binding effect or
enforceability of this Agreement with respect to the Senior Leuder.

4 The making of the Senior Loan by the Senior Lender«c orrower will not result
in the imposition of any withholding tax or similar charge or levy payzo'e ty Borrower (whether
pursuant to law or contract).

(5} , The Senior Lender entered into the transactions contemplated by the Senior
Loan Documents and made the Senior Loan to Borrower without reliance upon any iwitor netion or
advice from the Subordinate Lender. The Senior Lender made its own underwriting soziysis in
connection with the Senior Loan, its own credit review of Borrower and investigated all-raiiers
pertinent, in the Senior Lender's judgment, to its determination to make the Senior Loen to
Borrower and to execute and deliver the Senior Loan Documents.

(®) Attached hereto as Schedule 2 is a true, accurate and complete list of all material
Senior Loan Documents in existence on the date hereof. The Senior Lender is the owner and
holder of the Senior Loan Documents; the Senior Loan Documents not been modified or amended;
to Senior Lender's knowledge, Borrower is not in default in the observance and/or performance of
any of the obligations required to be observed or performed by Borrower under the Senior Loan
Decuments; and to Senior Lender's knowledge, no event has occurred which, with the passing of
time or the giving of notice or both, would constitute a Senior Default under the Senior Loan
Documents,
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Section 4.03. Notation of Subordination, Borrower and Subordinate Lender shall cause their
respective books of account and all instruments regarding the Suberdinate Indebtedness to be marked in
such a manner as shall be effective to give proper notice of the provisions of this Agreement.

ARTICLE 5

INSURANCE PROCEEDS; CONDEMNATION AWARDS

fSection 5.01. Insurance Proceeds and Condemnation Awards. Until the Senior Indebtedness is
indefeasibly Paid in Full, Subordinate Lender hereby assigns and releases unto Senior Lender: (1) all of
Subordinate Liender's right, title, interest and claim, if any, in and to the proceeds of all policies of
insurance covelirz the Property, or any part thereof (“Insurance Proceeds”), for application to the Senior
Indebtedness or fir the disposition thereof in compliance with the terms, conditions and provisions of the
Senior Loan Agrecmen?; (2) all of Subordinate Lender's right, title, interest and claim, if any, in and to all
awards or other coiprasation made for any taking or condemnation of any part of the Property
(“Condemnation Awards”};or any part thereof, for application to the Senior Indebtedness or for other
disposition thereof in accordar:ce with the terms, conditions and provisions of the Senior Loan Agreement.
Until the Senior Indebtedness is Pa1d in Fuil or unless Senior Lender shall agree in writing to the contrary,
Subordinate Lender shall not have any right to adjust or settle, or to participate in any adjustment or
settlement of, any loss or taking of the Property or any part thereof. To the extent that Senior Lender
agrees to permit Borrower to use insurancs nroceeds or any condemnation or taking award to repair and
restore the Property, Subordinate Lender stall 02 deemed to have agreed thereto, and Subordinate Lender
shall execute any and all documents as may be 1ecessary to evidence that consent and agreement and the
other provisions of this Article 5. If, following ary application or disposition of insurance proceeds or
condemnation awards, all Senior Indebtedness is Faid iz Full, any balance of such proceeds, awards or
other compensation that remains shall be made payablc to the order of Subordinate Lender, or such other
persons, as their interests shall appear.

ARTICLE 6
MISCELLANEQUS

Section 6.01. Notices. Any and all notices given in connection with this Agreement shall be
deemed adequately given only if in writing and addressed to the party for whom-ticnotices are intended
at the address set forth below. All notices shall be sent by personal delivery, FedE! or other overnight
messenger service, first-class registered or certified mail, postage prepaid, return receipt roquested or by
other means at least as fast and reliable as first-class mail. A written notice shall be deeraed o have been
given to the recipient party on the earlier of: (a) the date it shall be delivered to the address reguir. by this
Agreement; {b) the date delivery shall have been refused at the address required by this Agrecmirt; or ©
with respect to notices sent by mail, the date as of which the postal service shall have indicated such-nziice
to be undeliverable at the address required by this Agreement. Any and all notices referred to in.this
Agreement, or which either party desires to give to the other, shall be addressed as follows:

If to Senior Lender; MB Financial Bank, N.A.
6111 North River Road
Rosemont, Illinois 60018
Attention: Vincent G. Laughlin

with a copy to:

Page 15




0704018090 Page: 16 of 27

UNOFFICIAL COPY

If to Subordinate Lender: WRI FM Investments III LLC
clo Wexerhaeuser Realty Investors, Inc.
1301 5" Avenue, Suite 3100
Seattle WA 98101

with a copy to: Michael F. Schumacher
Hitlis Clark Martin & Peterson, P.S.
1221 Second Avenue, Suite 500
Seattle, Washington, 98101

Section 602 Modification. No provision of this Agreement may be changed, waived, discharged
or terminated orally, Uy *.iephone or by any other means except by an instrument in writing signed by the
party against whom enfurcerent of the change, waiver, discharge or termination is sought.

Section 6.03. WALYVER OF JURY TRIAL. THE SENIOR LENDER AND THE
SUBORDINATE LENDER EAC'IEXPRESSLY AND UNCONDITIONALLY WAIVES, IN
CONNECTION WITH ANY SUIT, AC1ION OR PROCEEDING RELATING TO THIS AGREEMENT,
ANY AND EVERY RIGHT IT MAY HAVE TO A TRIAL BY JURY.

Section 6.04. Governing Law.

(a) This Agreement shall be governed_construed, applied and enforced in accordance with
the laws of the State of Illinois without reference to_eorflicts of laws provisions which, but for this
provision, would require the application of the law of any Gth«r furisdiction,

(b} TO THE MAXIMUM EXTENT PERMITTED BY LAV, EACH PARTY TO THIS AGREEMENT
HERERY AGREES THAT ALL ACTIONS OR PROCEEDINGS ARISING IN CUNNECTION WITH THIS AGREEMENT MAY,
IN THE SOLE AND EXCLUSIVE DISCRETION OF SENIOR LENDER, BE TRIEL ANL PETERMINED IN THE FEDERAL
OR STATE COURTS LOCATED IN THE COUNTY OF COOK, STATE OF ILLINOIE, "ROVIDED THAT ANY SUIT BY
LENDER OR ITS SUCCESSORS OR ASSIGNS SEEKING ENFORCEMENT O iFiS ~AGREEMENT AND/OR
ENFORCEMENT AGAINST ANY SENIOR LOAN COLLATERAL OR ANY PROPER1Y. ‘%~ PORROWER MAY BE
BROUGHT, AT SENIGR LENDER'S OPTION, IN THE COURTS OF THE JURISDICTION WHZRE(SUCH SENIOR LOAN
COLLATERAL OR OTHER PROPERTY MAY BE FOUND. TO THE MAXIMUM EXTENT PLRMITTED BY LAW,
BORROWER AND SUBORDINATE LENDER HEREBY EXPRESSLY WAIVE ANY RIGHTS THE' MAY HAVE TO
ASSERT THE DOCTRINE OF FORUM NON CONVENIENCE OR TO OBJECT TO VENUE TO THe FAWiFNT ANY
PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS SECTION. ANY ACTION OR PROCLEWNG BY
BORROWER OR SUBORDINATE LENDER ARISING OUT OF OR RELATING TC THIS AGREEMENT OR ANY OTHER
LOAN DOCUMENT (OTHER THAN COMPULSORY COUNTERCLAIMS) SHALL BE BROUGHT ONLY IN A COURI'OF
LAW LOCATED IN THE NORTHERN DISTRICT OF ILLINOIS OR CoOK COUNTY, ILLINOIS. BORROWER AND
SUBORDINATE LENDER HEREBY EXPRESSLY AND IRREVOCABLY SUBMIT TO THE JURISDICTION OF THE
COURTS OF THE STATE OF ILLINOIS AND OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF ILLINOIS FOR THE PURPOSE OF LITIGATION ARISING UNDER THIS AGREEMENT, AND
IRREVOCABLY AGREE TO BE BOUND BY ANY JUDGMENT RENDERED THEREBY IN CONNECTION WITH SUCH
LITIGATION. BORROWER AND SUBORDINATE LENDER FURTHER IRREVOCABLY CONSENT TC THE SERVICE OF
PROCESS BY CERTIFIED OR REGISTERED MAIL, POSTAGE PREPAID, OR BY PERSONAL SERVICE AT THE
ADDRESS OF BORROWER OR SUBORDINATE LENDER PROVIDED HEREIN. TO THE EXTENT THAT BORROWER
OR SUBORDINATE LENDER HAS OR HEREAFTER MAY ACQUIRE ANY IMMUNITY FROM JURISDICTION OF ANY
COURT OR FROM ANY LEGAL PROCESS (WHETHER THROUGH SERVICE OR NOTICE, ATTACHMENT PRIOR TO
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JUDGMENT, ATTACHMENT IN AID OF EXECUTION OR OTHERWISE) WITH RESPECT TO EITHER OR THEIR
RESPECTIVE PROPERTY, BORROWER AND SUBORDINATE LENDER HEREBY IRREVOCABLY WAIVE SUCH
IMMUNITY IN RESPECT OF THEIR RESPECTIVE OBLIGATIONS UNDER THIS AGREEMENT.

Section 6.05. Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original. Such counterparts shall constitute but one and the same instrument
and shall be binding upon, and shall inure to the benefit or, each of the undersigned individually as fully
and completely as if all had signed one instrument.

Section 6.06. Successors and Assigns. This Agreement shall be binding upen and inure to the
benefit of the Subordinate Lender and the Senior Lender and their respective successors and assigns.

Siction 6.07. No Third Party Beneficiaries. Nothing contained in this Agreement shall be
deemed to indiete that this Agreement has been entered into for the benefit of any Person other than the
Senior Lender«nd the Subordinate Lender.

Section 6.08. Syverability. Any provision of this Agreement which is prohibited or unenforceable
in any jurisdiction shalll zs to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invaiidating the remaining provisions hereof, and any such prohibition or
unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other
Jurisdiction.

Section 6.09. No Waiver,

(2) No waiver shall be deemed to be made by the Senior Lender of any of its rights
hereunder, or under the Senior Loan Documents, unlevs the same shall be in writing and signed by the
Senior Lender, and each waiver, if any, shall be'a wsiver only with respect to the specific instances
involved and shall in no way impair the rights of the Seidzr Lender in any other respect or at any other
time.

(b) No waiver shall be deemed to be made by the Subordinate Lender of any of its rights
hereunder, or under the Subordinate Loan Documents, uniess the same skl be in writing and signed by the
Subordinate Lender, and each waiver, if any, shall be a waiver only with respect to the specific instances
involved and shall in no way impair the rights of the Subordinate Lende: irany other respect or at any
other time.

Section 6.10. Agreement by Borrower. By its execution of this Agreement| Rorrower agrees to
be bound by the terms hereof, to observe the lien priorities and the priorities of paynients et forth herein
and to conduct its affairs consistently with the terms hereof. Bormrower hereby irrevocably corsents to the
delivery by Subordinate Lender to Senior Lender and by Senior Lender to Subordinate Lende: 6 any and
ali information, documents, agreements, instruments, reports, certificates and analyses prepared oy 'or.in the
possession of either such lender to the other, and consents to free and unfettered discussions, negotiztions
and sharing of information and the analysis of such information between Senior Lender and Subordinate
Lender relating to the Property, the Project and Borrower and Borrower hereby expressly waives any rights
it may have, with respect to Subordinate Lender or Senior Lender, to maintain such information as
privileged or private.

Section 6.11. Option to Purchase Senior Loan.

(a) If (i) Senior Lender has given Subordinate Lender notice of a Senior Default and
such default has not been cured within the applicable cure periods provided to Senior Lender under Section
3.05; and (ii) such Senior Default satisfies one of the following criteria: (A) such Senjor Default constitutes
an Insolvency Proceeding, (B)as a rtesult of such Senior Default, Senior Lender has commenced
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foreclosure proceedings under or accelerated the Senior Loan, (C) as a result of such Senior Default, Senior
Lender has suspended further draws under the Senior Loan and such suspension has continued for a period
of at least 60 days; (D) as a result of such Senior Default, Senior Lender has refused to release the Senior
Mortgage to enable sales of Condominium Units in the ordinary course, and such refusal has continued for
a period of at least 30 days; or (E) such Senior Default has remained uncured for a period of at least 90
days following notice thereof by Senior Lender, and, in Subordinate Lender’s reascnable judgment, its
prospects of recovering the full amount owing under the Subordinate Loan are in jeopardy, then
Subordinate Lender shall have the right (but not the obligation), exercisable by written notice to Senior
Lender (the “Purchase Notice”), to purchase, in whole but not in part, the Senior Lean.

(b If Subordinate Lender delivers a Purchase Notice to Senior Lender pursuant to
subseciion a), above, the purchase price for the Senior Loan shall be equal to the outstanding principal
balance thrrenf, together with all accrued but unpaid interest and other amounts due thereon (including,
without limitatiop, any late charges, default interest, exit fees, advances and post-petition interest, any
protective advrices nreviously made by Senior Lender and any interest charged by Senior Lender on any
such protective adan_es pursuant to the Senior Loan Documents), including, without limitation, all costs
and expenses {includiig. ‘without limitation, legal fees and expenses) actually incurred by Senior Lender in
enforcing the terms o1 the-Senior Loan Documents, but excluding any prepayment charges or fees
(collectively, the “Loan Purchese Price”).

(c) Concurrently with payment to Senior Lender of the Loan Purchase Price, which
must occur within fifteen (15) days after delivery of the Purchase Notice, Senior Lender shall deliver or
cause to be delivered to Subordinate Lender the executed and, where applicable, as-recorded originals of all
Senior Loan Documents held by or on beha'f 0" Senior Lender, and Senior Lender shall execute in faver of
Subordinate Lender or its designee assignment ¢ocuments, in form and substance reasonably acceptable to
Subordinate Lender, at the sole cost and expense of suvordinate Lender, assigning to Subordinate Lender
or its designee the Senior Loan and all of Senioi.Lerder’s rights under the Senior Loan Documents,
inchuding, without limitation, the remaining balance in <oy pledge or escrow accounts held by Senior
Lender unless the same were previously applied on acceunt of the Senior Loan (without recourse,
representations or warranties of any kind, express or implie.. cexcept for representations as to the
outstanding balance of the Primary Loan and reasonable represeite.ions as to Senior Lender’s power and
authority to sell the Primary Loan).

(d) The right of Subordinate Lender to purchase the 37ior Loan under this Section
6.11 shall automatically terminate upon a transfer of the Property by foreclogirs sale under the Senior
Lean, sale by power of sale or delivery of a deed in lien to Senior Lender; provircd, bowever, that Senior
Lender shall not proceed with a deed in lieu for thirty (30) days after notice to Suoordinate Lender of the
acceleration of the Senior Loan, and, if Subordinate Lender timely delivers a Purchass Notice, during the
fifteen (15) day period following Senicr Lender’s receipt of the Purchase Notice, Sen or L'ender shall
provide Subordinate Lender with thirty (30) days prior written notice before the closing of any such-deed in
lieu.

Section 6.12, No_Cross-Default or Cross-Collaterglization of Loans. Subordinate Lender
represents to Senior Lender that the Subordinate Loan is not now, and covenants and agrees that the
Subordinate Loan shall not subsequently be, cross-defaulted or cross-collateralized with any loan or
indebtedness other than the Senior Loan. Senior Lender represents to Subordinate Lender that the Senior
Loan is not now, and covenants and agrees that the Senior Loan shall not subsequently be, cross-defaulted
or cross-collateralized with any other loan or indebtedness other than the Subordinate Loan.

Section 6.13. Gender and Number. Any word herein which is expressed in the masculine or
neuter gender shall be deemed to include the masculine, feminine and any word herein which is expressed
in the singular or plural number shall be deemed, whenever appropriate in the context, to include the
singular and the plural.
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Section 6.14. Assignment of Subordinate 1.oan Documents. Shortly after the closing of the’
Subordinate Loan, Subordinate Lender intends to assign the Subordinate Loan Documents and all rights,
title or interest thereunder to WR1 Communities Fund I, LLC, a Delaware limited liability company (*WRI
Communities”). Subordinate Lender shall give notice of such assignment to Senior Lender, Borrower,
guarantors under the Subordinate Loan, and Escrow Agent, and upon such assignment, WRI Communities
shall immediately and automatically, without the need for further documentation or authorization, be
substituted for Subordinate Lender and be bound, as Subordinate Lender, to the terms and agreements set

forth herein.

IN WITNESS WHEREOF, the parties hereto have executed this Subordination and Intercreditor
Agreement dated for reference purposes only as of January 22, 2007.

BORROWER:

SEMCR LENDER:

MB FINANCIAL BANK, N.A.

By

Name
Its

SUBORDINATE LENDER

WRIFM INVESTMENTS [i1 LLC,
a Washington limited iability compariy

By: Weyerhaeuser Realty Investors, Inc.,
a Washington corporation,

Its Manager

By

Name
Its

By

Name
Its
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Section 6.14. Assignment of Subordinate Loan Documents. Shortly after the closing of the
Subordinate Loan, Subordinate Lender intends to assign the Subordinate Loan Documents and all rights,
title or interest thereunder to WRI Communities Fund 1, LLC, a Delaware limited liability company (“WRI
Communities™). Subordinate Lender shall give notice of such assignment to Senior Lender, Borrower,
guarantors under the Subordinate Loan, and Escrow Agent, and upon such assignment, WRI Communities
shall immediately and automatically, without the need for further documentation or authorization, be
substituted for Subordinate Lender and be bound, as Subordinate Lender, to the terms and agreements set
forth herein.

IN WITNESS WHERECF, the parties hereto have executed this Subordination and Intercreditor
Agreemsict dated for reference purposes only as of January 22, 2007.

BORROWER;

2100 SOUTH PRAIRIE, LLC,
an [llinois limited liability company

By

Aleksandr Troyanovsky
Its Member/Authorized Signatory

SENIDR LENDER:

MB FINAICIAL BANK, N,

SUBORDINATE LENDER:

WRIFM INVESTMENTS Il LLC;
a Washington limited lability company

By: Weyerhaguser Realty Investors, Inc.,
a Washington corporation,
Its Manager

By

Name
Its

By

Name
Its
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Section 6.14. Assipnment of Subordinate Loan Documents. Shortly after the closing of the
Subordinate Loan, Subordinate Lender intends to assign the Subordinate Loan Docurnents and all rights,
title or interest thereunder to WRI Communities Fund 1, LLC, a Delaware limited liability company (“WRI
Communities™). Subordinate Lender shall give notice of such assignment to Senior Lender, Borrower,
guarantors under the Subordinate Loan, and Escrow Agent, and upon such assignment, WRI Communities
shall immediately and automatically, without the need for further documentation or authorization, be
substituted for Subordinate Lender and be bound, as Subordinate Lender, to the terms and agreements set

forth herein.

IN WITNESS WHEREOF, the parties hereto have executed this Subordination and Intercreditor
Agreement dated for reference purposes enly as of January 22, 2007.

BORROWER:

2100 SOUTH PRAIRIE, LLC,
an Illinois limited hability company

By

Aleksandr Troyanovsky
Its Member/Authorized Signatory

SENTOR LENDER:
MB FINANCIAL BANK, N.A.

By

Name
Its

SUBORDINATE LENDER:

WRI FM INVESTMENTS IIT LI,
a Washington limited liability compsity

By: Weyerhaeuser Realty Investors, Inc.;

a Washington corporation,
o \ %)%
By < == \0\3&\3@\ .
Name == Qv X STe MR g
Its Vie o Pyed dala v

by (PN MWCI§
Name _Lup))) M. £ICH A0S
Its (857 Vice fRESIpEVT
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STATE OF ILLINOIS )
J ss.

COUNTY OF COOK )

The undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that
Aleksandr Troyanovsky, a Member of 2100 SOUTH PRAIRIE, LLC, an lilinois limited liability company
who is personally known to me to be the same person whose name is subscribed to the foregoing
instrument as such Member, appeared before me this day in person and acknowledged that he signed and
delivered the said instrument as his own free and voluntary act and as the free and voluntary acts of said
company.iar the uses and purposes therein set forth.

Givemunder my hand and notarial seal this 7—7L day of 2 féﬂ‘aﬂg, 2007.

PRl el Wwaa‘ﬁ#"
"OFFICIAL SEAL" §
TOMASE L T WICKE ‘
NOTARY PUSLIC STATE OF LLINAS
xpires 11/30/7007 §

-y

Notary Public/

/
My commigsion expires: {// 5(){ Q-Dﬂ?'

w.

Ny Commiesion LXpIas.)
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STATE OF ILLINOIS )
) ss.

COUNTYOF COOK )

; T%e undczsigned, a Notary Public in and for the State and County aforesaid, do hereby certify that

v o DLriify. the %# of MB FINANCIAL BANK, N.A., who is personally
known to me to be the same persoh whose name is subscribed to the foregoing instrument as such
ﬁ\/?g , appeared before me this day in person and acknowledged that she signed and
delivered the said instrument as her/his own free and voluntary act and as the free and voluntary acts of said
company for the uses and purposes therein set forth.

Given under my hand and notarial seat this ¢ day of f@&d %{ 2007.

O’/ _ Ltk

Nowary BB /)
/

My commission expires: <72 7 /260 7

R W . e by wwﬂaﬂﬁfg@w‘
TOFFICIAL SEAL" |
JERi L. JACOBS ¢
NOTARY PUBLIC STATE OF IL! ™0

&4y Commission Expires 02
@m:ww
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STATE OF i3 ASHINGTR )

. ) ss.
COUNTY OF WING )

I YMliglayag.a Notary Public in and for the jurisdiction aforesaid, do hereby certify that
o 3.5 , the ig Prosidunct of WEYERHAEUSER REA

LTY INVESTORS, INC, 2
Washington carporation and the manager of WRI FM INVESTMENTS Il LLC, a Was

hington limited
iability company , who is personally known to me to be the same person whose name is subscribed to the
foregoing instrument appeared before me this day in person

and acknowledged that he signed and delivered
the said instrument as his own free and voluntary act and as the frec and voluntary act of the himited
lighiiity rompany for the uses and purposes therein set forth.

iivim under my hand and notarial seal this "ty day of \i} ki eygﬂ_, 2007.

+ \)
R '-ﬁ(\\' ';;Q;. u":;\t;“\\
STATE OF oo ) e Or ey
) 38, ‘y*f;"l’f,f),ﬂ,'

COUNTY OF Wing, )

1, hudreu L ikdanéic,-a Notary Public in-and for the jurisdiction aforesaid, do hereby certify that
. the &,ﬁit vy of WIVLRHAEUSER REALTY INVESTORS, INC, a
Washington corp

oration and the' manager of WRI F TNVESTMENTS 111 LLC, a Washington limited
liability company , who is pe me person whose name is subscribed to the

rsonally known to me fo be'thr s

foregoing instrument appeared before me this day in person ng acknowledged that he signed and delivered
the said instrument as his own free and voluntary act anG s the free and voluntary act of the limited
liability company for the uses and purposes therem set forth.

Given under my hand and notarial seal this fl!dg s day of ke ;Q\; 2007.

(L
\“‘ Q‘:.a:”‘"-

Q- ﬁﬁgm’ "S“&'-“::_

=y )’
- B

() 3 My commission expires: ]g\'él '6/{
3
N
)
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EXHIBIT A

Legal Description of the Property
LOTS 1 AND 2 AND THE NORTH 1 FOOT OF LOT 3IN BLOCK 25 OF GURLEY’S SUBDIVISION
OF BLOCKS 24 THROUGH 28 OF THE ASSESSOR’S DIVISION OF THE SOUTHWEST

FRACTIONAL % OF SECT [ON 22, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

(1~ 333200l

Page 23




= g

go 1 & 0

0704018090 Page: 26 of 27

UNOFFICIAL COPY

SCHEDULE 1

e e e~

Subordinate Loan Documents

Loan Agreement between Borrower and Subordinate Lender, with attached Exhibits:

Exhibit A: Legal Description of Land
Exhibit B: Release Schedule

Exhibit C: Project Construction Schedule
Exhibit D Standard Terms and Conditions
£anbit E: State Supplement

Promisrary Note (the “Note”) executed by Borrower,

A Mortgage, Assignment of Rents, Security Agreement, and Fixture Filing executed by the
Borrower;

A Collateral Assignment of Membership and Management Interests, Distributions, Fees, and
Other Assets execiter by the sole member of Borrower

Standing Irrevocable Zscrow Instructions;

A Guaranty executed by subirdinate Guarantor

All UCC Financing Statespts that Lender is authorized to file hereunder; and

One or more authorizing corseute and resolutions from Borrower and its constituent member.

Page 24




0704018090 Page: 27 of 27

UNOFFICIAL COPY

SCHEDULE 2

Senior Loan Documents
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