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RECORDING R7ZGUESTED BY AND
WHEN RECORDEL RETURN TO:

FOX, HEFTER, SWIBEL/LEVIN &

- CARROLL, LLP

321 North Clark Street
Suite 3300

Chicago, Ilinois 60610
Attn: Joseph C. Huntzicker

(Space Above For Recorder’s Use)
SUBORDINATION, NON-DISTURBANCE AND ATTZRNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND AITORNMENT AGREEMENT
("Agreement") is made as of December _{¥ , 2006, by and betzeen HMS INDUSTRIAL
NETWORKS, INC., formerly known as HMS America, Inc., an Illinois corooration ("Tensnt"), and
FIFTH THIRD BANK (CHICAGO), a Michigan banking corporation ("Lender").

RECITALS

A. Pursnant to & certain Construction Loan Agreement (as amended, restated, supplamented or
otherwise modified, the "Loan Agreement") by and between Lender and 1901 Clyboum, LLC, an
Tlinois limited liability company ("Borrower"), Lender has made, or has agreed to make, a loan to
Borrower in the principal emount of Thirteen Million and No/100 Dollars ($13,000,000.00)
("Loan") which is or will be evidenced by, among other things, a promissory note executed by
Borrower in favor of Lender in the principal amount of the Loan (as amended, restated,
supplemented or otherwise modified, the "Note").

B. The Note and certain other obligations of Borrower under the Loan Agreement and the Loan are
secured by, among other things, a Construction Mortgage, Security Agreement, Assignment of
Leases and Rents and Fixture Filing (as amended, restated, modified or supplemented from time to
time, "Mortgage") executed by Borrower in favor of Lender, encumbering, cestain. real property
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situated in the County of Cook, State of Iilinois, all as more particularly described on Exhibit A
attached hereto ("Property"). The Mortgage will be recorded in said County.

C. Upon consummation and closing of the Loan, Borrower, as "Landlord", is and will be party to a
certain lease agreement dated February 3, 1999 (the "Lease"), pursuant to which Borrower leases 2
portion of the Property to Tenant.

D. In the event that the Lease contains any provision granting Tenant an option to purchase the
Property, such option is hereinafter an "Option To Purchase”.

E. As a condition to making the Loan, Lender requires that the Mortgage be unconditionally and at all
times remain < Ten on the Property, prior and superior to all the rights of Tenant under the Lease
and the Optica Te Purchase and that the Tenant specifically and unconditionally subordinate the
Lease and the Optiun T Purchase to the lien of the Mortgage.

F. Landlord and Tenant have azreed to the subordination, attornment and other agreements herein in
favor of Lender.

NOW, THEREFORE, for good and sufiic'ent consideration and subject to the terms and conditions of
this Agreement, Tenant acknowledges, represents and agrees for the benefit of Lender, with knowledge
that Lender is relying thereon, as follows:

1. SUBORDINATION. Lender and Tenant her:by agree that:

1.1 Prior and Superior Lien. The Mortgage an su1y modifications, renewals or extensions
thereof shall unconditionally be and at all times rsmain a lien on the Property prior and
superior to the Lease and any Option To Purchase;

1.2 Subordination. Tenant hereby covenants and agrees that b ] sase and all rights, options,
liens or charges created in the Lease are and shall continue tc e sabject and subordinate in
all respects to: (a) the Mortgage and the lien created thereby, (b} «ny advances made under
the Loan Agreement, the Mortgage, any assignment of leases and reris (‘he "Assignment”)
and any of the other documents executed or delivered in connecass with the Loan
(collectively, the "Loan Documents"), (c) any extensions, modifications ez »cnewals of the
Loan Agreement, the Mortgage, the Assignment or the other Loan Documeiits snd (d) any
other mortgage or lien on or against the Property which may hereafter be heid by any of
the Lender in connection with the Loan; and

1.3 Whole Agreement. This Agreement shall be the whole agreement and only agreement
with regard fo the subordination of the Lease and the Option To Purchase to the lien of the
Mortgage and shall supersede and cancel, but only insofar as would affect the priority
between the Mortgage and the Lease and the Option To Purchese, any prior agreements as
to such subordination, including, without limitation, those provisions, if any, contained in
the Lease which provide for the subordination of the Lease and the Option To Purchase to a
deed or deeds of trust or te 2 mortgege or morigages.

AND FURTHER, Tenant declares, agrees and ackrowledges forthe benefit‘of E.enderythat: v
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14  Use of Proceeds. Lender, in making disbursements pursuant to the Loan Agreement, the
Note, the Mortgage or any loan agreements with respect to the Property, is under no
obligation or duty to, nor bas Lender represented that it will, see to the application of such
proceeds by the person or persons to whom Lender disburses such proceeds, and any
application or use of such proceeds for purposes other than those provided for in such
agreement or agreements shall not defeat this agreement to subordinate in whole or in part;

1.5 Waiver, Relinquishment and Subordination. Tenant intentionally and unconditionally
wvaives, relinquishes and subordinates all of Tenant's right, title and interest in and to the
Projerty to the lien of the Mortgage and understands that in reliance upon, and in
considration of, this waiver, relinquishment and subordination, specific loans and
advances or= being and will be made by Lender and, as part and parcel thereof, specific
monetary api other obligations are being and will be entered into which would not be
made or entersd into buf for said reliance upon this waiver, relinquishment and subordina-
tion.

ASSIGNMENT. Tenant acknswledges and consents to the assignment of the Lease as collateral
security by Landlord in favor o' 1 cnder.

AGREEMENT. Tenant covenants a«ra agrees that, during all such times as Lender is the
beneficiary under the Mortgage:

3.1  Modification. Termination and CauerDation. Tenant will not consent to any
modification, amendment, termination or canc-llation of the Lease (in whole or in part)
without Lender’s prior written consent and wiil not make any payment to Landlord in
consideration of any modification, termination or cuncillation of the Lease (in whole or in
part) without Lender's prior written consent;

3.2  Notice of Defanlt. Tenant will notify Lender in writing orcurrently with any notice
given to Landlord of any default by Landiord under the Lecso, and Tenant agrees that
Lender has the right (but not the obligation) to cure any breach or Jefault specified in
such notice within the time periods set forth below and Tenant will oot Zeclare a defanlt
of the Lease, as to Lender, if Lender cures such defanlt within fifteen (15} days from and
after the expiration of the time period provided in the Lease for the curs thereof by
Landlord; provided, however, that if such default cannot with diligence be cured by
Lender within such fifteen (15) day period, the commencement of action by Lender
within such fifteen (15) day period to remedy the same shall be deemed sufficient so long
as Lender pursues such cure with diligence;

33  No Advance Rents. Tenant will make no payments or prepayments of rent more than
one (1) month in advance of the time when the same become due under the Lease; and

34  Assignment of Rents. Upon receipt by Tenant of written notice from Lender directing
+he payment of rents by Tenant to Lender, Tenant shall comply with such direction to poy

and shall not be required to determine whether Landlord is mdefanltmdnrthe Loan, the
Loan Agreement and/or the Morigage. ~ * -
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ATTORNMENT. In the event of a foreclosure under the Mortgage, Tenant agrees for the
benefit of Lender (including for this purpose any transferee of Lender or any transferee of
Landlord's title in and to the Property by Lender's exercise of the remedy of sale by foreclosure
under the Mortgage) as follows:

4.1  Paymentof Rent. Tenant shall pay to Lender all rental payments required to be made by
Tenant pursuant to the terms of the Lease for the duration of the term of the Lease;

4.2 ~ _Continuation of Performance. Tenant shall be bound to Lender in accordance with all
or the provisions of the Lease for the balance of the term fhereof, and Tenant hereby
aitoran to Lender as its landlord, such attornment fo be effective and self-operative
withaut the execution of any further instrument immediately upon Lender succeeding to
Landlord's mierest in the Lease and giving written notice thereof to Tenant;

43  No Offset. Lerder shall not be liable for, nor subject to, any offsets or defenses which
Tenant may have by reason of any act or omission of Landlord under the Lease, nor for
the return of any suns wiich Tenant may have paid to Landlord under the Lease as and
for security deposits, advan.e rentals or otherwise, except to the extent that such sums are
actually delivered by Landlar £ Lender; and

44  Subsequent Transfer. If Lende., by succeeding to the interest of Landlord under the
Lease, should become obligated to perform the covenants of Landlord thereunder, then,
upon any further transfer of Landlord's utzrest by Lender, all of such obligations shall
terminate as to Lender.

NON-DISTURBANCE. In the event of a foreclosure unier tae Mortgage, so long as there shall
then exist no breach, default, or event of defanlt on the part ¢ Tenant under the Lease, Lender
agrees for itself and its successors and assigns that the leasehiold interest of Tenant under the
Lease shall not be extinguished or terminated by reason of such for:clesure, but rather the Lease
shall continue in full force and effect and Lender shall recognize anc aceept Tenant as tenant
under the Lease subject to the terms and provisions of the Lease excet 83 modified by this
Agreement; provided, however, that Tenant and Lender agree that the follewriig provisions of
the Lease (if any) shall not be binding on Lender: any option to purchase wit' 1sspect to the
Property; any right of first refusal with respect to the Property; and any provision ceg,arding the
use of insurance proceeds or condemnation proceeds with respect to the Property which is
inconsistent with the terms of the Mortgage or the Loan Agreement.

MISCELLANEOUS.
6.1  Heirs, Snccessors, Assigns and Transferees. The covenants herein shall be binding

upon, and inure to the benefit of, the heirs, successors and assigns of the parties hereto;
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6.2

Notices. All notices or other communications required or permitted to be given pursuant
to the provisions hereof shall be deemed served upon delivery o, if mailed, upon the first
to occur of receipt or the expiration of three (3) days after deposit in United States Postal
Service, certified mail, postage prepaid and addressed to the address of Tenant or Lender
appearing below:

Tenant Address : Lender Address:

HMS Industrial Networks, Inc. Fifth Third Bank (Chicago)

1925 N. Clybourn Ave. 222 8. Riverside

Suite' 300, 33" Floor

Chicage, I 60614 Chicago, Dlinois 60606

Attention. - Attention: Martha A. Hoag Schmitt

6.3

6.4

6.5

provided, bz wever, any party shall have the right to change its address for notice
hereunder bv 4 giving of written notice thereof to the other party in the manner set forth
in this Agreem:nt Any notice or other communication may be given the parties'
respective attorneys;

Counterparts. This Agrezment may be executed in two or more counterparts, each of
which shall be deemed an ciznal and all of which together shall constitute and be
construed as one and the same iistrzent;

Remedies Cumulative. All rights of  zoder herein to collect rents on behalf of Landlord
under the Lease are cumulative and shal' ¢ in addition fo any and all other rights and
remedies provided by law and by other agrements between Lender and Landlord or
others; and

Paragraph Headings. Paragraph headings in this Ag-s¢ment are for convenience only
and are not 10 be construed as part of this Agreement or ia zay way limiting or applying
the provisions hereof.

INCORPORATION. Exhibit A and the Landlord’s Consent are attaiched hereto and
incorporated herein by this reference.

[signatures follow]
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the day and year first
above written. :

LENDER

Fifth Third Bank (Chicago)

BY:Q&'II[) 4 j/rm@r

Name;

Title:_\/' (L 6/%1/

TENANT

HMS America, Inc.

By:

Mame:

Tatlz:

SNDA
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first
above written.

LENDER
Fifth Third Bank (Chicago)

By:

Name:

Title:

TENANT

HMS Industrial Networks, Inc.

By: # /
Namé:/ 7 Lncone_omsiedin,

i FRES loenw T

SKDA
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STATE QOF ILLINOIS )
) SS.
COUNTY OF ooy )

LAYwcy Hecer), a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that shgcszs Mots Stamerr __ as k)7 of Fifth Third Bank
(Chicago), personally known to me to be the same person whose name is subscribed to the foregoing
instrument as such Jce /,’?'43 fPEL T , appeared before me this day in person and acknowledged
that (s)he sigred and delivered said instrument as such officer of said association, as her/his own free
and voluntary act and as the free and voluntary act of said association, for the uses and purposes
therein set forth.

Given under n.y i2nd and Notarial seal, this _/f?__ %‘ay of December, 2006.

NANCY A. ALLEN
NOTARY PUBLIC, STATE OF ILLINOIS
STATE OF s ) . asion Explras Mar. 12,
| :
COUNTY OF )
STATE OF ILLINOIS )
)} SS.

COUNTY OF )

I, , a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that ' , s of ’
personally known to me to be the same person whose name ts subscribed to the foieguing instrument
as such , appeared before me this day in person and acknowlecgad that (s)he

signed and delivered said instrument as such officer of said association, as his/her own free and
voluntary act and as the free and voluntary act of said association, for the uses and purposes therein set
forth.

Given under my hand and Notarial seal, this ___ day of December, 2006.

SNDA
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STATEOFILLINOIS )

) 88.
COUNTY OF )
L , @ Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that , 8 of Fifth Third Bank
(Chicago), personally known to me to be the same person whose name is subscribed to the foregoing
instrument as such , appeared before me this day in person and acknowledged

that (s)he signed and delivered said instrument as such officer of said association, as her/his own free
and voluntriv act and as the free and voluntary act of said association, for the uses and purposes
therein set fortl.

Given under oy hand and Notarial seal, this ___ day of December, 2006.

Notary Public

STATE OF A

COUNTY OF

STATEOFILLINOIS )
) S8,
COUNTY OF Melby )

C“w‘ *‘L”- , & Notary Public in and for said County, i1 the State aforesaid, DO
HEREBY CERTIFY that ‘Sfo.O&n Dl strom ,88 Rs@eT _ (of | HnS tmmd
persona]ly known Eg me to be the same person whose name is subscribed to the f(’méomg instrument
as such _Yheson , appeared before me this day in person and acknowiedyed that (s)he
signed and delivered said instrument as such officer of said association, as histher wu free and
voluntary act and as the free and voluntary act of said association, for the uses and purposes therein set

forth.
N GMM‘\ 2087
Given under my hand and Notarial seal, this f"_ day of December; 2006,

ENDA
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LANDLORD'S CONSENT

The undersigned Landlord hereby consents to the execution of the foregoing Subordination, Non-
Disturbance and Attornment Agreement and to the agreements and transactions provided for therein.

AGREED:
Dated as of: December ﬁ, 2006

LANDLORD

1901 CLYBOURN, LLC

— 2 e

Namé'n/\b‘%f%@/er —/

Title: W
STATE OF ILLINOIS )
) SS.

COUNTY OF {snk_ )

I, a Notary Public in and for said Ceimty, in the State aforesaid, DO
HEREBY CERTIFY that ,as YYANAGEX —cf 1901 Clybourn, LLC, an
Illinois limited liability company, personally known to me to be the san'e person whose name is
subscribed to the foregoing instrument as such _bWN El&ll 1o\l ., appeared before me this day

in person and acknowledged that he signed and delivered said instrument as such officer of said
association, as his own free and voluntary act and as the free and voluntary act of sait-essociation, for
the uses and purposes therein set forth.

Given under my hand and Notarlal seal, this _H_’”day of December, 2006.

AT T

Notary Public

MICHELLE E POWERS B
COMMISSION ExPmes 03,0/ 10

SNDA
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LEGAL DESCRIPTION
Parcel 1:

LOTS 100 TO 102 AND 104 TO 114 IN THE SUBDIVISION OF LOT 3 AND THE
NORTH PART OF LOT 2 IN BLOCK 9 IN SHEFFIELD'S ADDITION TO CHICAGO
IN SECTION 32, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Parcel 2:

LOTS 42, 43 AND 44 IN HAPGOOD AND BARRY'S SUBDIVISION OF LOT 1 AND
THE SQUTH PART OF LOT 2 IN BLOCK 9 IN SHEFFIELD'S ADDITION TO
CHICAGO IN SECTION 32, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PIN: 14-32-401-012-0000
14-32-401-013-0000
14-32-401-014-0000
14-32-401-015-0000
14-32-401-016-0000
14-32-401-017-0000
14-32-401-040-0000
14-32-401-041-0000
14-32-401-042-0000

ADDRESS: 1901 - 1937 N. CLYBOURN AND 13621914 MAUD, CHICAGO,
ILLINOIS




