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(FEE)

ASSIGNMENT OF LEASE AND RENTS

ASSIGNMENT OF LEASE AND RENTS (herein, together with all modifications, supplements
and amendments hereto, called this “Assignment”), dated as of the Effective Date set forth on
Schedule A attached hereto and made a part hereof (the “Effective Date™) made by the Borrower
set forth on Schedule A attached hereto and made a part hereof (“Assignor”) to WELLS
FARGO BANK NORTHWEST, NATIONAL ASSOCIATION, AS TRUSTEE, having a
principal place of business at 299 South Main Street, 12th Floor, MAC: U1228-120, Salt Lake
City, Utah 84111 (“Assignee”).

WITNESSETH:

WHEREAS, As:uigior and the Lessee set forth on Schedule A attached hereto and made a part
hereof (“Lessee”) Lave heretofore entered into the Lease described on Schedule A attached
hereto and made a partiiereof (herein, as it may from time to time be modified, supplemented or
amended, called the “Licase”).covering Assignor’s interest in the lot(s) or parcel(s) of land
described in Exhibit A annexcd hereto and made a part hereof, together with the easements,
rights and appurtenances appertaiing thereto (the “Land”), all buildings and other improvements
now or hereafter located thereon (iiie“Tmprovements’) and the machinery and equipment which
is owned by Assignor and attached to the Improvements (the “Equipment”), all as more
particularly described in the Security Insirament (as hereinafter defined) (the Land, the
Improvements and the Equipment (excluding “trade fixtures” as defined in the Lease) are
hereinafter referred to collectively as the “Mortgaged Property”);

WHEREAS, Assignor has received an absolute and iconditional guaranty of payment and
performance of the Lease from CVS Corporation (“Lease Guarantor”) and dated as of the date of
the Lease (the “Lease Guaranty”); and

WHEREAS, simultaneously with the execution and delivery of flus-Assignment, Assignee is
making a mortgage loan to Assignor (the “Loan™) as evidenced by a certain Promissory Note
dated as of the Effective Date by Assignor to Assignee (the “Note”) and secured by the Security
Instrument (as defined in the Note) (the Note, the Security Instrument and 7ny and all other

documents evidencing, securing or pertaining to the Loan are collectively zefirred to as the
“Loan Documents™);

WHEREAS, Assignor has agreed to execute and deliver this Assignment for the purpose of
securing the following (collectively, the “Obligations™): (i) the payment of the principal of,
interest on, premium (if any) and all other amounts payable in respect of the Note and the
Security Instrument; and (ii) the performance of the covenants and agreements contained herein
and in the Note and the Security Instrument; and

WHEREAS, with respect to Mortgaged Property located in the State of Minnesota, this
Assignment is intended to constitute an assignment of rents and profits within the meaning of
Minnesota Statutes sections 559.17 and 576.01 et seq. (or such replacement statutes as are
subsequently enacted), and is intended to comply fully with the provisions thereof, and to afford

13188070.1
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Lender, to the fullest extent allowed by law, the rights, remedies and benefits available
thereunder; :

NOW, THEREFORE, in consideration of the foregoing, and other good and valuable
consideration, the receipt of which is hereby acknowledged, the parties hereto agree as follows:

1.

AL&R

Assignor, as security for the Obligations, has assigned, transferred, conveyed and set
over, and by these presents does hereby presently, unconditionally and irrevocably
assign, transfer, convey and set over to Assignee, all of Assignor’s estate, right, title and
interest in, to and under the Lease and the Lease Guaranty (excluding, however, the
Exleoted Rights and the Excepted Payments as specifically set forth herein), together
with =l rights, powers, privileges, options and other benefits of Assignor, as the lessor
under thz Lease and as beneficiary under the Lease Guaranty (excluding, however, the
Exceptzd Rights and Excepted Payments as specifically set forth herein) and together
with any ang zi! other leases, subleases, if and to the extent that Assignor has an interest
therein pursuant io. the Lease, licenses, rental agreements and occupancy agreements of
whatever form now-or hereafter affecting all or any part of the Mortgaged Property,
including, without lirréation, the immediate and continuing right:

(@)  except with respeci ‘0 Fixed Rent that is prepaid on the Lease Commencement
Date, to make claim for, rzccive and collect (and to apply the same to the payment
of the Obligations) all rert; (including all Fixed Rent and Additional Rent as such
terms are defined in the Lcase,, income, revenues, issues, profits, insurance
proceeds, condemnation proce:ds,. moneys, security deposits, and damages
payable to or receivable by Assigiior under the Lease or pursuant to any of the
provisions thereof (such rents, incomz, revenues, issues, profits, proceeds,
moneys, security deposits or damages, Collectively, the “Rents”)(excluding,
however, the Excepted Payments as specifically sct-forth herein);

(b)  as provided in the Security Instrument, to accept or.zeicct (i) any offer by Lessee
pursuant to the Lease to purchase the Mortgaged Propzrtv.or any part thereof, or
(ii) any condemnation proceeds or insurance proceeds payable.in connection with
a loss or destruction thereof as provided in and subject to the Lease, excluding,
however, the Excepted Rights and Excepted Payments as specifically set forth
herein;

(c)  to make all waivers and agreements of any kind (except as herein provided)
pursuant to the Lease; and

(d)  to give all notices, consents, approvals, releases and other instruments including
the right to serve Lessee with Section 45(b) Notices (as defined in the Lease)
pursuant to Part IT Section 45(b) of the Lease and notice of acceptance or rejection
of any purchase offer to be given under the Lease, excluding, however, the
Excepted Rights and Excepted Payments as specifically set forth herein.

(@)  Assignor and Assignee agree that, so long as no Event of Default under the
Security Instrument has occurred and is continuing, Assignor may take any action
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with respect to the premises demised under the Lease without the prior written
consent of Assignee, so long as such action is taken in good faith and as permitted
by the Loan Documents or by law (provided, however, that, Assignee shall have
the exclusive right to give any notice of default under the Loan Documents to
Lessee or Assignor, and provided further that only with the prior written consent
of Assignee, and subject to the terms and conditions hereof, Assignor may
exercise its remedies under the Lease, subject, however, to Assignor’s rights to
send Notices of Breach in accordance with paragraph 2(b)(i) below, which shall
not require Assignee’s consent); and

Assignor agrees that it shall not:

()

(ii)

declare a default under the Lease or terminate, modify, amend, waive or
accept a surrender of, or offer or agree to any termination, modification,
consent, amendment, waiver or surrender of, or give or withhold any
cousent with respect to, exercise any right or option or take any other
actiop-required or contemplated by, the Lease or any term or provision
therect, ot reject any rejectable offer made by the Tenant pursuant to the
Lease (unlZss Assignor pays off the Note) or, subject to the provisos at the
end of this cianse, exercise any claims, rights, or remedies under the
Lease, provided that; Assignor shall have the non-exclusive right to send
Notices of Breach'(as defined in the Lease) so long as any such Notice of
Breach, by itself or wi'h the passage of time, does not result in an Event of
Default under the Lease ¢t tlie termination of the Lease or the acceleration
of rent payable thereunder, an4 <o long as a copy of such Notice of Breach
is delivered simultaneously te ssignee, and provided further that,

‘Assignor may make demand and su.¢ Lessee for breaches of the Lease, and

exercise any other rights and remedies ‘available to Assignor, as they relate
to Excepted Rights or Excepted Paymeris“so long as such demand, suit,
other remedy or any notice (and passage of time, if applicable) in
connection therewith is conducted so as not to resuit in the existence of an
Event of Default under the Lease, the termination—of the Lease or
acceleration of rent thereunder; or

receive or collect, or permit the receipt or collection of any pavment of,
Rents (excepting only such amounts as shall be within the definition of
Excepted Payments, and during the continuance of an Event of Default,
Assignor may only receive Excepted Payments consisting of proceeds of
public liability insurance), purchase proceeds or avails, insurance proceeds
(excepting only such amounts as shall be within the definition of Excepted
Payments, and during the continuance of an Event of Default, Assignor
may only receive Excepted Payments consisting of proceeds of public
liability insurance) or condemnation awards, subject to the terms of the
Lease, or assign, transfer or hypothecate (other than to Assignee) any
payment of Rents, purchase proceeds or avails, insurance proceeds or
condemnation awards, then due or to accrue in the future under the Lease,
or take any action or give any notice with respect to Excepted Rights or
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Excepted Payments that would have the effect of declaring an Event of
Default, terminating the Lease, dispossessing the Lessee, or causing the
Lease not to be in full force and effect, in each case without the prior
written consent of Assignee. As used herein, “Excepted Payments” means
the following described payments or amounts:

M

Fixed Rent not exceeding an amount equal to the Fixed Rent under
the Lease from the closing date of the Loan through December
2006 that is prepaid on the Lease Commencement Date, and all
payments by Lessee pursuant to any indemnity under the Lease or
in payment or reimbursement of costs and expenses which by the
terms thereof are payable to Assignor or its owners, successors,
permitted assigns, employees, officers, directors, shareholders,
members, managers, trustees, beneficial owners, partners, servants,
agents and affiliates thereof for their respective accounts; and

any insurance proceeds to the extent payable under general public
vability policies maintained by Lessee pursuant to Section 32 of
Par’ II'of the Lease, which, by the terms of such policies, are
payabl< directly to Assignor or its owners, successors, permitted
assigns, employees, officers, directors, shareholders, members,
managers, trustees, beneficial owners, partners, servants, agents
and affiliates thereof, in each such case for their own respective
accounts.

As used herein, “Excepted Rights” m¢ézis the following rights, interests and

privileges:

(M

the right of the Assignor, but not to-the exclusion of Assignee, (a)
to receive from Lessee certificates“and other documents and
information that Lessee is required to ‘give or furnish to Assignor
pursuant to the Lease, (b) to inspect the premices demised under
the Lease and all books and records relaiing’ thereto, (c) to
undertake repairs and maintenance of the premiscs-aeinised under
the Lease, (d) to send Notices of Breach (so long as any such
Notice of Breach, by itself or with the passage of tim= ‘does not
result in an Event of Default under the Lease or the termination of
the Lease or the acceleration of rent payable thereunder, and so
long as a copy of such Notice of Breach is delivered
simultaneously to Assignee) and to sue for damages or to enforce
performance or observance by Lessee and/or the Lease Guarantor
under the Lease Guaranty of the applicable covenants and terms of
the Lease and Lease Guaranty as allowed by law, equity, the Lease
or the Lease Guaranty (so long as such suit, together with the
passage of time, if applicable, in connection therewith is conducted
so as not to result in the existence of an Event of Default under the
Lease, the termination of the Lease or acceleration of rent




AL&R

0706841077 Page: 6 of 19

UNOFFICIAL COPY

thereunder), (€) to execute and deliver such powers of attorney and
other documents granting the Lessee the rights to execute,
acknowledge and deliver tax returns, statements and other tax
related instruments, and pay any Taxes (as defined in the Security
Instrument) with respect to the Mortgaged Property, and (f) to
execute applications for liquor licenses and take other actions
which may be required by the Assignor (in its capacity as landlord
under the Lease) to cooperate with the Lessee pursuant to Section
30(b) of Part II of the Lease; and,

the right of Assignor, on its behalf only, to consent or approve or
refuse to consent or approve of any options or other rights to
terminate the Lease and/or to acquire the Mortgaged Property
(subject to any conditions thereto as are otherwise specifically
contained in the Loan Documents) provided that on such consent
Assignor states conspicuously that Assignor’s consent does not
cignify a necessary consent of Assignee, and (subject to any
conditions otherwise contained in the Loan Documents) that no
consent or approval of Assignor shall be valid or effective unless
and unul'Assignee’s written consent is obtained (provided, that
Assignor muy exercise or waive any right of first refusal or right of
first offer arising nnder the Ground Lease without the consent of
Assignee).

This Assignment is executed as collateral secarity and the execution and delivery hereof
shall not in any way impair or diminish the obligations of Assignor under the Lease, nor
shall any of the obligations contained in the Lease b€ imposed upon Assignee (unless and
until Assignor’s fee or leasehold estate, as applicanle, to the Mortgaged Property is
transferred to Assignee pursuant to a foreclosure of tiiz"Security Instrument or other
exercise by Assignee of its remedies under the Security Instnzment). Upon the payment
of the Obligations in full in immediately available funds, this' Assignment and all rights
herein assigned to Assignee shall automatically cease and terminate sid all estate, right,
title and interest of Assignor in and to the Lease shall revert to Assionor; and Assignee
shall, at the request and at the expense of Assignor, deliver to Assignor sb instrument in
recordable form canceling this Assignment and reassigning the Lease without recourse,
representation or warranty, to Assignor.

Assignor hereby presently, unconditionally and irrevocably designates Assignee to
receive, and directs Lessee and Lease Guarantor to pay to Assignee or its designated
servicer, all payments (except for Excepted Payments) payable or receivable under both
the Lease and any new lease permitted under the Lease including, without limitation, all
payments of Fixed Rent and Additional Rent (as such terms are defined in the Lease), and
other sums payable to the lessor under Lease (excluding, however, the Excepted Rights
and Excepted Payments as specifically set forth herein), and no such payment by Lessee
under the Lease shall be effective to discharge the obligation of Lessee under the Lease to
make such payment unless made to Assignee in accordance with such designation and
direction. Assignor agrees that any Rents (other than Excepted Payments as specifically
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set forth herein) received by Assignor shall be held in trust by Assignor for the sole and
exclusive benefit of Assignee pursuant to the terms of the Loan Documents and shall be
delivered by Assignor to Assignee within one (1) business day after receipt of the same.
Upon and during the continuance of an Event of Default (as defined in the Security
Instrument), and if and to the extent that Assignor has any interest or rights in any
subleases(s) of the premises demised under the Lease, Assignor designates Assignee to
receive, and directs Lessee to pay to Assignee or its designated servicer, all payments
payable or receivable under any such subleases(s). Assignor hereby designates Assignee
to receive duplicate original copies of all notices, undertakings, demands, statements,
offers, documents and other instruments and communications which Lessee is or may be
recrared or permitted to give, make, deliver to or serve upon Assignor under the Lease.
Assigrior hereby directs Lessee to deliver to Assignee, at its address set forth below or at
such other.address as Assignee shall designate to Assignor, duplicate original copies of
all such-rnctices, undertakings, demands, statements, documents and other
communicatiors..No delivery thereof by Lessee shall be of any force or effect unless
made to Assignee and Assignor.

Assignor represents and warrants to Assignee that, as of the date hereof, (a) the Lease and
the Lease Guaranty are in iull force and effect and no default by Assignor exists
thereunder; (b) Assignor is thie sole owner of the entire lessor’s interest in the Lease; (c)
Assignor has delivered to Assignec « true, correct and complete copy of the Lease and the
Lease Guaranty as amended to the date hereof; (d) Assignor has full power and authority
to execute and deliver this Assignuent: (¢) Assignor has not executed any other
assignment of the subject matter of this £ssignment; (f) none of the Rents reserved in the
Lease have been assigned or otherwise pledged, or hypothecated; (g) none of the Rents
have been collected for more than one (1) morih 11 advance of the due date thereof; and
(h) to Assignor’s knowledge, there exist no offscts or-defenses to the payment of any
portion of the Rents.

Assignor shall not take any action as the lessor under the i.ease or otherwise which is
inconsistent with this Assignment or the Security Instrument; or make any other
assignment, designation or direction inconsistent herewith or therewith, and any
assignment, designation or direction inconsistent herewith or therewich-shall be void.
Assignor shall, from time to time upon the request of Assignee, execut¢ all reasonable
instruments of further assurance and all such supplemental instruments with respect to the
transactions contemplated hereby as Assignee may specify.

Assignor further agrees with Assignee that Assignor (a) shall observe and perform all the
obligations imposed upon the lessor under the Lease and shall not do or permit to be done
anything to impair the value of the Lease or the Lease Guaranty as security for the
Obligations; (b) except as otherwise provided in the Security Instrument, shall not
execute any other assignment of lessor’s interest in the Lease or the Lease Guaranty;
(c) shall not alter, modify or change the terms of the Lease without the prior written
consent of Assignee, or cancel or terminate the Lease or accept a surrender thereof or
convey or transfer or suffer or permit a conveyance or transfer of the Mortgaged Property
or of any interest therein so as to effect a merger of the estates and rights of, or
termination or diminution of the obligations of Lessee thereunder; (d) shall not alter,
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modify or change the terms of the Lease Guaranty or cancel or terminate the Lease
Guaranty without the prior written consent of Assignee; (¢) shall not consent to any
assignment of or subletting under the Lease not in accordance with the Lease terms,
without the prior consent of Assignee; and (f) except as provided for in the Excepted
Rights and Excepted Payments and then subject to the limitations of paragraph 2 hereof,
shall not pursue any remedies under the Lease or the Lease Guaranty or obligations of the
Lease Guarantor, without the prior written agreement of Assignee, which will not be
unreasonably withheld, conditioned or delayed.

Upon and during the continuance of an Event of Default (as defined in the Security
Instrument), Assignee may, at its option, to the extent permitted by applicable law,
without waiving such Event of Default, without notice and without regard to the
adequicy of the security for the Obligations, either in person or by agent or servicer, with
or without kringing any action or proceeding, or by a receiver appointed by a court,
enforce its 1ateiest in the Lease and Rents and take possession of the Mortgaged Property
and have, hold, manage, lease and operate the Mortgaged Property on such terms and for
such period of time“as Assignee may deem proper and either with or without taking
possession of the Morgaged Property in its own name, demand, sue for or otherwise
collect and receive all Reats (other than the Excepted Payments) which are currently due
or past due and unpaid with full power to make from time to time all alterations,
renovations, repairs or replacemens thereto or thereof as may be permitted under the
Lease and as may seem proper to 'Assignee and shall apply the Rents to the payment of
the following in such order and proportion as Assignee in its sole discretion may
determine, any law, custom or use to the contrary notwithstanding: (a) all reasonable and
necessary expenses of managing and securiizg (i Mortgaged Property, including, without
being limited thereto, the salaries, fees and wages of a managing agent and such other
employees or agents as Assignee may deem nccessary-or desirable and all expenses of
operating and maintaining the Mortgaged Property, inciuding, without being limited
thereto, all taxes, charges, claims, assessments, water cnirges, sewer rents and any other
liens, and premiums for all insurance which Assignee may dzem necessary or desirable,
and the cost of all alterations, renovations, repairs or replacements permitted under the
Lease, and all expenses incident to taking and retaining possessici of the Mortgaged
Property; (b) the Obligations, together with all costs and reasonable 2tciteys’ fees; and
(c) after payment in full of the amounts under (a) and (b) of this sentence; t5 Assignor. In
addition to the rights which Assignee may have herein, upon the occurrence and during
the continuation of an Event of Default, Assignee, at its option, may eitiier require
Assignor to pay monthly in advance to Assignee or the designee of Assignee, or any
receiver appointed to collect the Rents, the fair and reasonable rental value for the use
and occupation of such part of the Mortgaged Property as may be in possession of
Assignor or may require Assignor to vacate and surrender possession of the Mortgaged
Property to Assignee or to such receiver and, in default thereof, Assignor may be evicted
by summary proceedings or otherwise. For purposes of this paragraph, Assignor grants to
Assignee and the designee of Assignee its irrevocable power of attorney, coupled with an
interest, to take any and all of the aforementioned actions and any or all other actions
designated by Assignee for the proper management and preservation of the Mortgaged
Property, which power of attorney Assignee agrees not to exercise unless and until the
occurrence and during the continuation of an Event of Default. The exercise by Assignee
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of the option granted it in this paragraph and the collection of the Rents and the
application thereof as herein provided shall not be considered a waiver of any default by
Assignor under the Note, the Security Instrument, the Lease, this Assignment or any of
the other Loan Documents.

Assignee shall not be liable for any loss sustained by Assignor resulting from Assignee’s
failure to let the Mortgaged Property after an Event of Default or from any other act or
omission of Assignee in managing the Mortgaged Property after any Event of Default
unless such loss is caused by the willful misconduct, gross negligence or bad faith of
Assignee. Assignee shall not be obligated to perform or discharge any obligation, duty or
liability under the Lease or under or by reason of this Assignment (unless and until
Assignor’s fee or leasehold estate, as applicable, to the Mortgaged Property is transferred
to Assignee pursuant to a foreclosure of the Security Instrument or other exercise by
Assignes of its remedies under the Security Instrument) and Assignor shall, and hereby
agrees, subject-to paragraph 22 hereof, to indemnify Assignee for, and to hold Assignee
harmless from; aav and all liability, loss or damage which is incurred under the Lease or
under or by reasor-of this Assignment and from any and all claims and demands
whatsoever, including ‘nie defense of any such claims or demands which may be asserted
against Assignee by reason of any alleged obligations and undertakings on its part to
perform or discharge any of the terms, covenants or agreements contained in the Lease
~(except to the extent caused by the gross negligence, willful misconduct or bad faith of
Assignee). Should Assignee incur any such liability, the amount thereof, including costs,
expenses and reasonable attorneys’ ‘fees, shall be secured hereby and by the Security
Instrument and the other Loan Documepts and Assignor shall reimburse Assignee
therefor within five (5) days following deri:zoZ and upon the failure of Assignor so to do
Assignee may, at its option, declare all sums secured hereby and by the Note, the Security
Instrument and the other Loan Documents-immediately due and payable. This
Assignment shall not operate to place any obligation or-liability for the control, care,
management or repair of the Mortgaged Property upon Asziznee, nor for the carrying out
of any of the terms and conditions of the Lease; nor shall'it-aperate to make Assignee
responsible or liable for any waste committed on the Mortgagec Property by Lessee or
any other parties (except to the extent caused by the gross negligence; willful misconduct
or bad faith of Assignee), or for any dangerous or defective condition-0 the Mortgaged
Property, including without limitation the presence of any Hazardous”Substances (as
defined in the Security Instrument) (except to the extent caused by the grocs negligence,
willful misconduct or bad faith of Assignee), or for any negligence in the management,
upkeep, repair or control of the Mortgaged Property resulting in loss or injury or death to
any tenant, licensee, employee or stranger (except to the extent caused by the gross
negligence, willful misconduct or bad faith of Assignee).

Assignee may, to the extent permitted by applicable law, take or release other security for
the payment of the Debt, may release any party primarily or secondarily liable therefor
and may apply any other security held by it to the reduction or satisfaction of the Debt
without prejudice to any of its rights under this Assignment.

Nothing contained in this Assignment and no act done or omitted by Assignee pursuant to
the power and rights granted to Assignee hereunder shall be deemed to be a waiver by
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Assignee of its rights and remedies under the Note, the Security Instrument or the other
Loan Documents and this Assignment is made and accepted without prejudice to any of
the rights and remedies possessed by Assignee under the terms thereof. The right of
Assignee to collect the Debt and to enforce any other security therefor held by it may, to
the extent permitted by applicable law, be exercised by Assignee either prior to,
simultaneously with, or subsequent to any action taken by it hereunder.

Nothing herein contained shall be construed as constituting Assignee a “mortgagee in
possession” in the absence of the taking of actual possession of the Mortgaged Property
by Assignee. In the exercise of the powers herein granted Assignee, no liability shall be
asseited or enforced against Assignee, all such liability being expressly waived and
releascd by Assignor. '

Unless fae context clearly indicates a contrary intent or unless otherwise specifically
provided hereir, words used in this Assignment may be used interchangeably in singular
or plural form «n4 the word “Assignor” shall mean “each Assignor and any subsequent
owner or owners of the Mortgaged Property or any part thereof or any interest therein
(unless such party has been released by Assignee from its obligations)”, the word
“Assignee” shall mean “Assignee and any subsequent holder of the Note,” the word
“Note” shall mean “the Notec and any other evidence of indebtedness secured by the
Security Instrument,” the wced “person” shall include an individual, corporation,
partnership, limited liability conipany. trust, unincorporated association, government,
governmental authority, and any otber cntity, the words “Mortgaged Property” shall
include any portion of the Mortgaged Froperty and any interest therein, and the word
“Debt” shall mean the principal balance of the Note with interest thereon as provided in
the Note and the Security Instrument and all ethcr sums due pursuant to the Note, the
Security Instrument, this Assignment and the.cthier Loan Documents; whenever the
context may require, any pronouns used herein' shal’ include the corresponding
masculine, feminine or neuter forms, and the singular for:a of nouns and pronouns shall
include the plural and vice versa.

The failure of Assignee to insist upon strict performance of any icrm hereof shall not be
deemed to be a waiver of any term of this Assignment. Assignor shall pot-be relieved of
Assignor’s obligations hereunder by reason of (i) failure of Assignee to‘comply with any
request of Assignor or any other party to take any action to enforce any of tae nrovisions
hereof or of the Security Instrument, the Note or the other Loan Documerts, (ii) the
release from the Security Instrument, regardless of consideration, of any part of the
Mortgaged Property, or (iii) any agreement or stipulation by Assignee extending the time
of payment or otherwise modifying or supplementing the terms of this Assignment, the
Note, the Security Instrument or the other Loan Documents. Assignee may, to the extent
permitted by applicable law, resort for the payment of the Debt to any other security held

by Assignee in such order and manner as Assignee, in its discretion, may elect. Assignee

may take any action to recover the Debt, or any portion thereof or to enforce any
covenant hereof without prejudice to the right of Assignee thereafter to enforce its rights
under this Assignment. The rights of Assignee under this Assignment shall be separate,
distinct and cumulative and none shall be given effect to the exclusion of the others. No
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act of Assignee shall be construed as an election to proceed under any one provision
herein to the exclusion of any other provision.

15. Assignor hereby consents to, and hereby agrees to direct Lessee and the Lease Guarantor
as follows:

(a)

(b)

Lessee and Lease Guarantor shall consent to this Assignment and agree to pay
and deliver to Assignee all rentals and other sums assigned to Assignee pursuant
to this Assignment in accordance with the terms and provisions of the Lease
and/or the Lease Guaranty (as applicable), without offset, deduction, defense,
deferment or abatement. Neither Lessee nor Lease Guarantor shall for any reason
whatsoever seek to recover from Assignee any moneys paid to Assignee by virtue
of this Assignment. All sums payable to Assignee pursuant to this Assignment
shail be paid to Assignee in immediately available funds on the due date thereof at
such eddress and/or account as shall be designated by Assignee by written notice
to Lessee.'No payment made by Lessee and/or Lease Guarantor shall be effective
to discharge the obligations of Lessee and/or Lease Guarantor under the Lease or
the Lease Guaratity, as applicable, to make such payments or be of any other force
or effect unless paidito Assignee. Lessee and Lease Guarantor shall deliver to
Assignee duplicate original copies of all notices, undertakings, demands,
statements, offers, documents and other instruments or communications which it
is or may be required or permitted to give, make, serve or deliver pursuant to the
Lease and/or the Lease Guaraiity, as applicable.

Lessee shall not enter into any agre¢ment amending, modifying, waiving any
provision of, or terminating the Leasé wthiout the prior consent of Assignee, nor
shall Lessee sublease all or any part «f the Mortgaged Property except in
accordance with the terms of the Lease. Any «tteranted amendment, modification,
waiver, or termination of the Lease without Assicuee’s consent shall be void. If
the Lease shall be amended as herein permitted, ib< J.¢ase as so amended shall
continue to be subject to this Assignment without the necessity of any further act
by any of the parties hereto. Lessee shall remain obligated nnder the Lease in
accordance with its terms, and shall not take any action to ‘erniinate (except as
expressly permitted by the Lease), rescind or avoid the Lease; notwithstanding
any action with respect to the Lessee which may be taken by eny frustee or
receiver of Assignor or of any assignee of Assignor or by any couit in any
bankruptcy, insolvency, reorganization, composition, readjustment, liquidation,
dissolution or other proceeding affecting Assignor or any assignee of Assignor.
Lessee acknowledges and agrees to be bound by the license and right of access
granted to Assignee and its agents, employees, contractors, engineers, architects,
nominees, attorneys and other representatives pursuant to Paragraph 23(b) of the
Security Instrument.

6. If any term or provision of this Assignment or any application hereof shall be invalid or
unenforceable, the remainder of this Assignment and any other application of such term
or provision shall not be affected thereby.

" AL&R
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Any notice, demand, statement, request or consent made hereunder shall be effective and
valid only if in writing, referring to this Assignment, signed by the party giving such
notice, and delivered either personally to such other party, or sent by nationally
recognized overnight courier delivery service or by certified mail addressed to the other
party at such party’s Notice Address as set forth in Schedule A attached hereto and made
a part hereof (or to such other address or person as either party or person entitled to
notice may by notice to the other party specify).

Unless otherwise specified, notices shall be deemed given as follows: (i) if delivered
personally, when delivered; (i1) if delivered by nationally recognized overnight courier
delivery service, on the business day following the day such material is sent; or (iii) if
sent by~certified mail, three (3) business days after such notice has been sent by Assignor
or Assign:e,

This Assignment cannot be modified, changed or discharged except by an agreement in
writing, duly ackrowledged in form for recording, signed by the party against whom
enforcement of such madification, change or discharge is sought.

This Assignment shall biid and inure to the benefit of the parties hereto and their
respective successors and assigns and shall run with the Mortgaged Property.

This Assignment may be executec’ ;i any number of counterparts, each of which shall be
deemed an original, but all of which/when taken together shall constitute one and the
same instrument.

This Assignment shall be governed by and constired in accordance with the laws of the
State or Commonwealth in which the Mortgaged Prozerty is located.

The limitation of liability as against the Assignor (aud its trustees, beneficial owners,
members, partners, managers, economic beneficial owneis and other constituent parties
and other Released Parties (as defined in the Security Instrurizity) contained within the
Security Instrument are hereby incorporated into this Assignment:

If the Mortgaged Property is located in the State of Iowa, the following provisions shall
apply:

(a)  The Assignor will pay all expenses, including the reasonable fees and expenses of
legal counsel for the Lender, incurred in connection with the preparation,
administration, amendment, modification or enforcement of this Assignment.

(b)  Assignor warrants the Mortgaged Property is not used for agricultural purposes as
defined in Iowa Code Section 535.13 and is not agricultural land as defined in
Iowa Code Section 9H.1. Assignor further warrants the Mortgaged Property is
not a one family or two family dwelling.

(c)  The Assignor herein acknowledges receipt of a copy of this Assignment.

11
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IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS AGREEMENT
SHOULD BE READ CAREFULLY BECAUSE ONLY THOSE TERMS IN WRITING
ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT
CONTAINED IN THIS WRITTEN CONTRACT MAY BE LEGALLY ENFORCED.
YOU MAY CHANGE THE TERMS OF THIS AGREEMENT ONLY BY ANOTHER
WRITTEN AGREEMENT.

24.

25.

26.

AL&R

If the Mortgaged Property is located in the State of Louisiana, the following provisions
(a) and (b) shall apply:

(a) . The Note has a maturity date of December 10, 2028.

(b) I'he maximum amount of the Debt that may be outstanding at any time and from
Fime. fo time that this Assignment secures, including all principal, interest and any
expenses_incurred by the Lender, and all other amounts included as Debt, is
$100,0€0.900.00.

If the Mortgaged Piopeity is located in the State of Kansas or Missouri the following
provision shall apply:

Absolute Assignment. Notwiipstznding any provision herein to the contrary, this
Assignment is intended to be an 2bsolute assignment from Assignor to Assignee and not
the mere granting of a security interest. The Rents and Leases are hereby assigned
absolutely by Assignor to Assignee; nevertheless, for so long as Assignor shall not be in
default hereunder or under any of the LoanDscuments, Assignee hereby grants to
Assignor a revocable license and right to collect the Rents upon, but not prior to, accrual
and to retain, use and enjoy the same.

If the Mortgaged Property is located in the State of Michigan the following provision
shall apply:

With respect to Rents, Assignee shall be entitled to all the rights and benefits conferred
by ACT No. 210 of the Michigan Public Acts of 1953, as amended e Act No. 151 of the
Michigan Public Acts of 1966 (MCLA § 554.231 et seq.), and Aci 'N6. 228 of the
Michigan Public Acts of 1925, as amended by Act No. 55 of the Michigai Public Acts of
1933 (MCLA § 554.211 et seq.). All earnings, revenues, rents, issues, profits and income
of the Mortgaged Property or any part thereof are hereby assigned to Assignee and, in the
case of the happening and continuation of an Event of Default hereunder or as defined in
the Security Instrument, Assignee shall be entitled to collect and receive all such
earnings, revenues, rents, issues, profits and income personally or through a receiver as
long as any such Event of Default shall exist and during the pendency of any foreclosure
proceedings and during any redemption period, and the collection of such earnings,
revenues, rents, issues, profits and income by Assignee shall in no way waive the right of
Assignee to foreclose the Security Instrument in the event of such an Event of Default.
Assignor agrees to consent to a receiver if this is believed necessary or desirable by
Assignee to enforce its rights hereunder.

12




27.

AL&R

0706841077 Page: 14 of 19

UNOFFICIAL COPY

If the Mortgaged Property is located in the State of Minnesota, the first sentence of
paragraph 8 of this Assignment shall be deleted and replaced with the following:

Upon and during the continuance of an Event of Default (as defined in the Security
Instrument), Assignee may, at its option, to the extent permitted by applicable law,
without waiving such Event of Default, without notice and without regard to the
adequacy of the security for the Obligations, either in person or by agent or servicer, with
or without bringing any action or proceeding, or by a receiver appointed by a court,
enforce its interest in the Lease and Rents and take possession of the Mortgaged Property
and have, hold, manage, lease and operate the Mortgaged Property on such terms and for
sucn period of time as Assignee may deem proper and either with or without taking
possession of the Mortgaged Property in its own name, demand, sue for or otherwise
collec: 204 receive all Rents which are currently due or past due and unpaid with full
power {c.zpcke from time to time all alterations, renovations, repairs or replacements
thereto or tiierCef as may be permitted under the Lease. Any Rents collected by Lender
hereunder, or oy 2ny receiver appointed hereunder, shall be applied in the following
order: (a) to paymeuii, of all reasonable fees of any receiver appointed hereunder and
approved by the court; (b) to application of tenants’ security deposits with interest as
required by Minn. Stat. Hection 504B.178, (c) to payment when due of prior or current
real estate taxes or special zssessments with respect to the Mortgaged Property or, if the
Security Instrument so requires, toihe periodic escrow for payment of the taxes or special
assessments then due, (d) to payraent-when due of premiums for insurance of the type
required by the Security Instrumeni or. if the Security Instrument so requires, to the
periodic escrow for the payment of pren:iu:ms then due, () to payment of all expenses for
normal maintenance of the Mortgaged Fronerty, (f) to the keeping of the covenants
required of a landlord or licensor pursuant to-section 504B.161, subdivision 1, Minn.
Stats., and (g) if received prior to any foreclosurc sale;to the Debt secured hereby. If the
Mortgaged Property shall be foreclosed and sold pursuzat to the foreclosure sale, then
during the period of redemption from such foreclosure saic:

(1)  If the Lender is the purchaser at the foreclosure sale/~the Rents (other than
Excepted Payments) shall be paid to the Lender to be appiied-ia the extent of any
deficiency remaining after the sale, the balance, after payment.ofany deficiency,
to be retained by the Lender, and if the Mortgaged Property is zeceemed by the
Assignor or any other party entitled to redeem, any balance so reiaipzd shall be
applied as a credit against the redemption price, provided, if the Mortgaged
Property is not redeemed, any remaining excess Rents shall belong to the Lender,
whether or not a deficiency exists; or

(2)  If the Lender is not the purchaser at the foreclosure sale, the Rents (other than
Excepted Payments) shall be paid to the Lender to be applied to the extent of any
deficiency remaining after the sale, and the balance after payment of any
deficiency, if any, to be applied as a credit against the redemption price, provided,
if the Mortgaged Property is not redeemed any remaining excess Rents shall be
paid to the purchaser.

13
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Lender may enter and take possession of the Mortgaged Property and manage and
operate the same and take any action, which, in Lender’s judgment, is necessary or
proper to collect the Rents and to conserve the value of the Mortgaged Property. Lender
may also take possession of, and for these purposes use, any and all of the Personal
Property. The expense (including any receiver’s fees, attorneys fees, costs and agent’s
compensation) incurred pursuant to the powers herein contained shall be secured by this
Assignment. Lender shall not be liable to account for any Rents actually received by
Lender. Enforcement hereof shall not cause Lender to be deemed a mortgagee in |
possession unless Lender elects in writing to be a mortgagee in possession. Lender also
shall have the right to enter and take possession of the Mortgaged Property and manage
ard operate the same in conformity with all applicable laws and take any action which, in
LendSi’s judgment, is necessary or proper to conserve the value of the Mortgaged
Property .

If the Morigazed Property is located in the State of New Jersey, the following provisions
(a) through (d) shall apply:

(@)  The word “sccring” shall be deleted from the fourth “WHEREAS” clause
hereof;

(b)  The words “as security fo: tlie Obligations” shall be deleted from paragraph 1
hereof;

()  The words “This Assignment is executed as collateral security and” shall be
deleted from paragraph 3 hereof and,

(d)  With respect to the Mortgaged Property covered hereby, this document is deemed
an absolute assignment and not as security for any sbligation.

(BALANCE OF PAGE INTENTIONALLY LEF[ Z1.ANK.)
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IN WITNESS WHEREOF, the foregoing instrument has executed by the undersigned as
of the day and year first above written.

Witness: SCP 2006-C23-214 LLC, a Delaware limited
% liability company
/

Print Name: /
Q_j/l/l/ﬁl /L By:
Name: Brett L. Landes

Title: President

tmzal e

COMMONWEALTH OF MASSACHUSETTS )
ss:

p—

COUNTY OF SUFFOLIL )

Before me, a Notary Public.in-and for the Commonwealth of Massachusetts, personally
appeared Brett L. Landes, the Presideni-of SCP 2006-C23-214 LLC, a Delaware limited liability
company, who, having been first duly swem, acknowledged the execution of the foregoing

instrument for and on behalf of said limited lidbility company, and stated that any representations
contained therein are true.

i
Witness my hand and official seal this J_O day of November, 2006.

(NOTARIAL SEAL) Notary Publi

Print Name:l;%/ﬂ,ﬁl / L ‘-Zf’;/"z/z zale T

S LAY Ng “,, 1 am aresident of %/&County, Massaciivseits
A 7, .

St o, o P
S cpssioy- >0 2 My commission expires:
= é o 012, Sk, A
38 & \’10'90/;*‘,1;._?_\//: /2 / V/
== @, ?— =
Mmooz
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i

O
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FEE

SCHEDULE A
MASTER SCHEDULE
Effective Date: November 30, 2006
Borrower: SCP 2006-C23-214 LLC, a Delaware limited

liability company

Address o (1) Borrower’s principal place of
business; (2)‘Guarantor’s principal place of
business; and (5) sorrower Notice Address

2525 Fairmount Street, Suite 200
Dallas, Texas 75201

Attn: Greg Lovasz

Facsimile No.: 214/572-2014

With a copy to:

Liechty & McGinnis, P.C.

7502 Greenville Avenue, Suite 750
Dallas, Texas 75231

Attn: Lomne O. Liechty, Esq.
Facsimile No.: 214/378-5938

Borrower’s Taxpayer Identification Number:

| 20-5753193

Loan Amount:

$5,140,400:62

Security Instrument:

Mortgage, Security Agreement, Assignment of
Leases and Rents and Fixture Filing

Guarantor: SCP 2006-C23 L.P., a Texas Fanited
partnership

Lease: Lease, dated as of November 15, 2006,
between Borrower, as landlord, and Lessee, as
tenant

Lessee: Highland Park CVS, L.L.C., an Illinois limited

liability company
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FEE

Lender Notice Address:

Wells Fargo Bank Northwest, National
Association, as Trustee

299 South Main Street

MAC: U1228-120, 12" Floor

Salt Lake City, Utah 84111

Attn.: Corporate Trust Services/Val T. Orton
Fax: (801) 246-5053

With a copy to:

Dechert LLP

200 Clarendon Street, 27" floor
Boston, Massachusetts 02116
Attn: Lewis A. Burleigh, Esq.
Fax: (617) 426-6567

Lessee Notice Address:

Highland Park CVS, L.L.C.

c/o CVS Corporation

One CVS Drive

Woonsocket, Rhode Island 02895

Attn: Property Administration Dept./Store #
1773

Fax: (401) 770-7887

Witk < copy to:

Mintz. Levin, Cohn, Ferris, Glovsky and
Popeo, P.C..

One Financiai Zenter

Boston, Massachuseits 02111

Attn.: Andrew R. Urban, Esq.

Fax: (617) 542-2241

[End of Schedule A Master Schedule]
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EXHIBIT A
LEGAL DESCRIPTION

Site Number/Site Name: 1773/Tinley Park, IL

Parcel 1:

Lot 10 in Park Hills Towne Centre Resubdivision of Lots 1, 2, 3 and 4 in Formula Subdivision,
being a subdivision of part of the Northwest quarter of the Southwest quarter (Except the South
865.32 feci thireof) of Section 27, Township 36 South, Range 12 East of the Third Principal
Meridian, recorded October 13, 2005 as Document No. 0528603044 in Cook County, Ilkinois.

Parcel 2:

A non-exclusive easemer:{or the benefit of Parcel 1, as created by Reciprocal Easement
Agreement dated June 30, 2G0¢ pad recorded July 5, 2006 as Document No. 0618632049, by and
between Sord Management, In¢., 2= Hlinois corporation and Orland Hills CVS, LL.C,, an
Illinois limited liability company




