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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECUR’ITY AGREEMENT (this "Security Instrument”) is
made as of the 14th day of March, 2004, by TOWN & COUNTRY MHC LLC, a Delaware
limited liability company, having its principal place of business at 6547 North Avondale, Suite
301, Chicago, Illinois 60631 ("Borrower"), to JPMORGAN CHASE BANK, N.A., a banking
association chartered under the laws of the United States of America, having its principal place
of business at 270 Park Avenue, New York, New York 10017, as mortgagee ("Lender").

RECITALS:

Boriosver by its Fixed Rate Note of even date herewith given to Lender is indebted to
Lender in the principal sum of $13,280,000.00 in lawful money of the United States of America
(such Fixed Rate tlote, together with all extensions, renewals, modifications, substitutions and
amendments thereof, shall collectively be referred to as the "Note"), with interest from the date
thereof at the rates set 1orth in the Note, principal and interest to be payable in accordance with
the terms and conditions piavied in the Note, and with a final maturity date of April 1, 2017.

Borrower desires to secire the payment of the Debt (as defined in Article 2) and the
performance of all of its obligatiotis «nder the Note and the Other Obligations (as defined in
Article 2).

ARTICLE 1 -
GRANTS OF SECURITY

Section 1.1 PROPERTY MORTGAGED. Borrower does hereby irrevocably,
unconditionally and absolutely mortgage, grant, bargain, seil. pledge, enfeoff, assign, warrant,
transfer and convey to Lender (with power of sale), and does herety grant a first priority security
interest to Lender in, the following property, rights, interests and esta’es now owned, or hereafier
acquired, by Borrower (collectively, the "Property"):

(a)  Land. The real property described in Exhibit A attacher kérsto and made
a part hereof (collectively, the "Land"), together with additional lards, ) estates and
development rights hereafter acquired by Borrower only for use in connectior, with the
development, ownership or occupancy of such real property, and all additional lands and
estates therein which may, from time to time, by supplemental mortgage or otherwise be
expressly made subject to the lien of this Security Instrument;

(b)  Improvements. The buildings, structures, fixtures, additions, accessions,
enlargements, extensions, modifications, repairs, replacements and improvements now or
hereafter erected or located on the Land (the "Improvements");

(c) Easements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and
powers, air rights and development rights, and all estates, rights, titles, interests,
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privileges, liberties, servitudes, tenements, hereditaments and appurtenances of any
nature whatsoever, in any way now or hereafter belonging, relating or pertaining to the
Land and the Improvements and the reversion and reversions, remainder and remainders,
and all land lying in the bed of any street, road or avenue, opened or proposed, in front of
or adjoining the Land, to the center line thereof and all the estates, rights, titles, interests,
dower and rights of dower, curtesy and rights of curtesy, property, possession, ¢laim and
demand whatsoever, both at law and in equity, of Borrower of, in and to the Land and the
Improvements and every part and parcel thereof, with the appurtenances thereto;

(d)  Fixtures and Personal Property. All machinery, furnishings, cquipment,
gonds, fixtures (including but not limited to all heating, air conditioning, plumbing,
lighting, fans, alarm systems, communications and elevator fixtures) and other property
of every kind and nature, whether tangible or intangible, whatsoever owned by Borrower,
or in wlich Borrower has or shall have an interest, now or hereafter located upon the
Land and (b Improvements, or appurtenant thereto, and usable in connection with the
present or futvie operation and occupancy of the Land and the Improvements, including
without limitation, chairs, desks, lamps, mirrors, bookcases, tables, couches, shelves,
outdoor furniture, griils; cabinets, rugs, carpeting, floor coverings, draperies and drapery
rods and brackets, curiains, shades, venetian blinds, screens, awnings, paintings,
hangings, pictures, keys- v other entry systems, cable tv. equipment, intercom
equipment, electric and elecirenis £quipment, private telephone systems, heating, lighting
and plumbing fixtures, fire prevention and extinguishing apparatus, fittings, plants,
stoves, ranges, microwaves, dishwashels, garbage disposal units, refrigerators, washers
and dryers, tools, lawn mowers, pool cqrinment, exercise equipment, machinery, water
heaters, incinerators, machines, engines; boilers, dynamos, elevators, stokers, tanks,
office supplies, other customary apartment ejuipment, and all building equipment,
materials and supplies of any nature whatsnever owned by Borrower, or in which
Borrower has or shall have an interest, now or heréaftir located upon the Land and the
Improvements, or appurtenant thereto, or usable in corincction with the present or future
operation, enjoyment and occupancy of the Land and the Iniprovements and the right,
titte and interest of Borrower in and to any of the Personal Property (as hereinafter
defined) which may be subject to any security interests, as-Jdefined in the Uniform
Commercial Code, as adopted and enacted by the State or Stawes where any of the
Property is located (the "Uniform Commercial Code") superior in lien ic-the lien of this
Security Instrument and all proceeds and products of the above, expresslyy excluding the
Personal Property of tenants or residents of the Property and Personal Property in the
nature of vehicles and manufactured homes owned by Borrower and located on the Land;

(e}  Leases and Rents. All leases and other agreements affecting the use,
enjoyment or occupancy of the Land and the Improvements heretofore or hereafter
entered into, whether before or after the filing by or against Borrower of any petition for
relief under 11 U.S.C. §101 et seq., as the same may be amended from time to time (the
"Bankruptcy Code™) (individually, a "Lease"; collectively, the "Leases™) and all right,
title and interest of Borrower, its successors and assigns therein and thereunder,
including, without limitation, cash or securities deposited (pursuant to the terms of cach
respective lease thereunder) to secure the performance by the lessees of their obligations
thereunder and all rents, additional rents, revenues, issues and profits (including all oil
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and gas or other mineral royalties and bonuses) from the Land and the Improvements
whether paid or accruing before or after the filing by or against Borrower of any petition
for relief under the Bankruptcy Code (collectively the "Rents") and all proceeds from the
sale or other disposition of the Leases and the right to receive and apply the Rents to the
payment of the Debt;

(H Condemnation Awards. All awards or payments, including interest
thereon, which may heretofore and hereafter be made with respect to the Property,
whether from the exercise of the right of eminent domain (including but not limited to
any transfer made in lieu of or in anticipation of the exercise of the right), or for a change
of grade, or for any other injury to or decrease in the value of the Property;

(g)  Insurance Proceeds. All proceeds of and any unearned premiums on any
insuraie< ) policies covering the Property, including, without limitation, the right to
receive anG.apply the proceeds of any insurance, judgments, or settlements made in liey
thereof, for daniage to the Property;

(h)  Tax Certiorari. All refunds, rebates or credits in connection with a
reduction in real estaie t2xes and assessments charged against the Property as a result of
tax certiorari or any apphications or proceedings for reduction;

(i) Conversion. Al rirnceeds of the conversion, voluntary or involuntary, of
any of the foregoing including, ~without limitation, proceeds of insurance and
condemnation awards, into cash or liguiation claims;

f)] Rights. The right, in the nara< and on behalf of Borrower, to appear in and
defend any action or proceeding brought with respect to the Property and to commence
any action or proceeding to protect the interests of Leuder in the Property;

(k)  Agreements. All agreements, contracts (including purchase, sale, option,
right of first refusal and other contracts pertaining o the Property), certificates,
instruments, franchises, permits, licenses, approvals, consents, lans, specifications and
other documents, now or hereafter entered into, and all rights tiierein and thereto,
respecting or pertaining to the use, occupation, construction, manageri£at-or operation of
the Property (including any Improvements or respecting any busiress or activity
conducted on the Land and any part thereof) and all right, title and interest<f Borrower
therein and thereunder, including, without limitation, the right, upon the happening of any
default hereunder, to receive and collect any sums payable to Borrower thereunder;

)] Trademarks. All tradenames, trademarks, servicemarks, logos, copyrights,
goodwill, books and records and all other general intangibles relating to or used in
connection with the operation of the Property;

(m)  Accounts. All accounts, accounts receivable, escrows (including, without
limitation, all escrows, deposits, reserves and impounds established pursuant to that
certain Escrow Agreement for Reserves and Impounds of even date herewith between
Borrower and Lender; hereinafter, the "Escrow Agreement"), documents, instruments,
chattel paper, deposit accounts, investment property, claims, reserves (including deposits)
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representations, warranties and general intangibles, as one or more of the foregoing terms
may be defined in the Uniform Commercial Code, and all contract rights, franchises,
books, records, plans, specifications, permits, licenses (to the extent assignable),
approvals, actions, choses, commercial tort claims, suits, proofs of claim in bankruptcy
and causes of action which now or hereafter relate to, are derived from or are used in
connection with the Property, or the use, operation, maintenance, occupancy or
enjoyment thereof or the conduct of any business or activities thereon (hereinafter
collectively called the "Intangibles"); and

(m)  Other Rights, Any and all other rights of Borrower in and to the Property
and any accessions, renewals, replacements and substitutions of all or any portion of the
“reperty and all proceeds derived from the sale, transfer, assignment or financing of the
Prepeity or any portion thereof,

Section 12.) ASSIGNMENT OF RENTS. Borrower hereby absolutely and
unconditionally assigrs.to Lender Borrower's right, title and interest in and to all current and
future Leases and Rent5; 1t being intended by Borrower that this assignment constitutes a present,
absolute and unconditional assighment and not an assignment for additional security only.
Nevertheless, subject to the terms of this Section 1.2 and the terms and conditions of that certain
Assignment of Rents and Leases,-0f =ven date herewith from Borrower to Lender, Lender grants
to Borrower a revocable license to coliect and receive the Rents. Borrower shall hold the Rents,
or a portion thereof sufficient to dischiuge all current sums due on the Debt, for use in the
payment of such sums.

Section 1.3 DEFINITION OF PERSONAL PROPERTY. For purposes of this
Security Instrument, the Property identified in Subseciicns 1.1(d) through 1.1(n), inclusive, shall
be collectively referred to herein as the "Personal Proporty.”

Section 1.4 PLEDGE OF MONIES HELD. Botrover hereby pledges to Lender any
and all monies now or hereafter held by Lender, including, vithout limitation, any sums
deposited in the Funds (as defined in the Escrow Agreement), all i iraice proceeds described in
Section 3.2 and condemnation awards or payments described in Svction 3.4, as additional
security for the Obligations until expended or applied as provided in this Sécwity Instrument.

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property unto and to
the use and benefit of Lender, and the successors and assi gns of Lender, forever;

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Borrower shall well and truly pay to Lender the Debt at the time and in the manner provided in
the Note and this Security Instrument, shall well and truly perform the Other Obligations as set
forth in this Security Instrument and shall well and truly abide by and comply with each and
every covenant and condition set forth herein and in the Note, these presents and the estate
hereby granted shall cease, terminate and be void; provided however, that Borrower's obligation
to indemnify and hold harmless Lender pursuant to the provisions hereof with respect to matters
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relating to any period of time during which this Security Instrument was in effect shall survive
any such payment or release.

ARTICLE 2 -
DEBT AND OBLIGATIONS SECURED

Section2.1  DEBT. This Security Instrument and the grants, assignments and transfers

made in Article 1 are given for the purpose of securing the following, in such order of priority as
Lender may determine in its reasonable discretion (the "Debt"):

(2)  the payment of the indebtedness evidenced by the Note in lawful money of
the United States of America;

(5}, the payment of interest, default interest, late charges and other sums, as
provided in- tb: Note, this Security Instrument or the Other Loan Documents (as
hereinafter deiiried);

(¢)  the payment of all other moneys agreed or provided to be paid by
Borrower in the Note, this Security Instrument or the Other Loan Documents;

(d}  the payment o1 #il sums advanced pursuant to this Security Instrument to
protect and preserve the Property and.the lien and the security interest created hereby;
and

()  the payment of all sums advanced, costs and expenses incurred, and
processing fees charged by Lender in connectior. with the Debt or any part thereof, any
renewal, extension, or change of or substitutics for the Debt or any part thereof, or the
acquisition or perfection of the security therefor, wh.ethe: made or incurred at the request
of Borrower or Lender.

Section2.2  OTHER OBLIGATIONS. This Security .ns‘ument and the grants,

assignments and transfers made in Article 1 are also given for the purpose of securing the
following (the "Other Obligations"):

(@) the performance of all other obli gations of Borrower contained herein;

(b)  the performance of each obligation of Borrower contained in any other
agreement given by Borrower to Lender which is for the purpose of further securing the
obligations secured hereby, and any amendments, modifications and changes thereto; and

(¢}  the performance of each obli gation of Borrower contained in any renewal,
extension, amendment, modification, consolidation, change of, or substitution or
replacement for, all or any part of the Note, this Security Instrument or the Other Loan
Documents.
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Section 2.3 DEBT AND OTHER OBLIGATIONS. Borrower's obligations for the
payment of the Debt and the performance of the Other Obligations shall be referred to
collectively herein as the "Obligations."

Section2.4  PAYMENTS. Unless payments are made in the required amount in
immediately available funds at the place where the Note is payable, remittances in payment of all
or any part of the Debt shall not, regardless of any receipt or credit issued therefor, constitute
payment until the required amount is actually received by Lender in funds immediately available
at the place where the Note is payable (or any other place as Lender, in Lender's sole discretion,
may have established by delivery of written notice thereof to Borrower) and shall be made and
accepted subject to the condition that any check or draft may be handled for collection n
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment it 2t amount less than the amount then due shall be deemed an acceptance on account
only, and the failure to pay the entire amount then due shall be and continue to be an Event of
Default (as hereirafier defined).

ARTICLE 3 -

BORROWER COVENANTS
Borrower covenants and agices ihat:

Section 3.1  INCORPORATION LY REFERENCE. All the covenants, conditions and
agreements contained in (a) the Note, and (b} ! and any of the documents other than the Note or
this Security Instrument now or hereafter execiited by Borrower and/or others and by or in favor
of Lender in connection with the creation of the Jbiizations, the payment of any other sums
owed by Borrower to Lender or the performance of 2y Obligations (collectively the "Other
Loan Documents"), are hereby made a part of this Securily instrument to the same extent and
with the same force as if fully set forth herein. The term “Lean Documents” as used herein
shall individually and collectively refer to the Note, this Securiiy fistrument and the Other Loan
Documents; provided, however, that notwithstanding any provision ¢t this Security Instrument to
the contrary, the Obligations of the Borrower under that certain Favironmental Indemnity
Agreement of even date herewith executed by Borrower in favor of Lende (th: "Environmental
Indemnity") shall not be deemed or construed to be secured by this Security Instrument or
otherwise restricted or affected by the foreclosure of the lien hereof or any otlier exercise by
Lender of its remedies hereunder or under any other Loan Document, such Environmental
Indemnity being intended by the signatories thereto to be its (or their) unsecured obligation.

Section 3.2 INSURANCE.

(@  Borrower shall obtain and maintain, and shall pay all premiums in
accordance with Subsection 3.2(b) below for, insurance for Borrower and the Property
providing at least the following coverages:

(i) comprehensive all risk insurance providing “special” form
coverage (including, without limitation, riot and civil commotion, vandalism,
malicious mischief, water, fire, burglary and theft, sinkhole coliapse, windstorm,
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hail, smoke, aircraft or vehicles, sprinkler leakage, and damage from weight of jce
or snow, and without any exclusion for terrorism) on the Improvements and the
Personal Property and in each case (A) in an amount equal to 100% of the "Full
Replacement Cost,” which for purposes of this Security Instrument shall mean
actual replacement value (exclusive of costs of excavations, foundations,
underground utilities and footings) with a waiver of depreciation; (B) containing
an agreed amount endorsement and replacement cost endorsement with respect to
the Improvements and Personal Property waiving all co-insurance provisions; (C)
providing that the deductible shall not exceed $10,000.00; and (D) containing
Demolition Costs, Increased Cost of Construction and "Ordinance or Law
Coverage" or "Enforcement” endorsements in amounts satisfactory to Lender if
any of the Improvements or the use of the Property shall at any time constitute
‘egal non-conforming structures or uses or the ability to rebuild the Improvements
s testricted or prohibited. The Full Replacement Cost may be redetermined from
tin:e ¢z time by an appraiser or contractor designated and paid by Lender or by an
engineer or appraiser in the regular employ of the insurer. No omission on the
part of Lender to request any such appraisals shall relieve Borrower of any of its
obligations wilder this Subsection;

(i)  coniprehensive commercial general liability insurance against
claims for personal 1yjury, bodily injury, death or property damage occurring
upon, in or about the ‘Froperty, such insurance (A) to be on the so-called
"occurrence" form with a cornbiried single limit of not less than $1,000,000.00 per
occurrence and not less than $2,000,000.00 in the aggregate; (B) to continue at
not less than the aforesaid limit uzti] required to be changed by Lender in writing
by reason of changed economic conditicns making such protection inadequate;
(C) to cover at least the following hazards;. (1) premises and operations; (2)
products and completed operations on an '"if any” basis; (3) independent
contractors; (4) blanket contractua] liability foi' 40 written and oral contracts; (5)
contractual liability covering the indemnities contained in Article 1 1 hereof to the
extent the same is available; and (D) to be without dequc’ible;

(i)  business income insurance (A) with loss pavabls to Lender; (B)
covering losses of income and Rents derived from the Property and any non-
insured property on or adjacent to the Property resulting from any risk or casualty
whatsoever; (C) containing an extended period of indemnity endorsement which
provides that after the physical loss to the Improvements and Personal Property
has been repaired, the continued loss of income will be insured until such income
either returns to the same level it was at prior to the loss, or the expiration of six
(6) months from the date that the Property is repaired or replaced and operations
are resumed, whichever first occurs, and notwithstanding that the policy may
expire prior to the end of such period; and (D) in an amount equal to 100% of the
projected gross income from the Property for a period of twelve (12) months. The
amount of such business income insurance shall be determined by Lender prior to
the date hercof and at least once each year thereafter based on Borrower's
reasonable estimate of the gross income from the Property for the succeeding
twelve (12) month period. All insurance proceeds payable to Lender pursuant to
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this Subsection 3.2(a) shall be held by Lender and shall be applied to the
obligations secured hereunder from time to time due and payable hereunder and
under the Note; provided, however, that nothing herein contained shall be deemed
to relieve Borrower of its obligations to pay the obligations secured hereunder on
the respective dates of payment provided for in the Note except to the extent such
amounts are actually paid out of the proceeds of such business Income insurance;

(iv) at all times during which structural construction, repairs or
alterations are being made with respect to the Improvements: (A) owner's
contingent or protective liability insurance covering claims not covered by or
under the terms or provisions of the above mentioned commercial general hability
insurance policy; and (B) the insurance provided for in Subsection 3.2(a)(i)
written in a so-called builder's risk completed value form (1) on a non-reporting
basis, (2) against all risks insured against pursuant to Subsection 3.2(a)(i), (3)
including permission to occupy the Property, and (4) with an agreed amount
endors¢ment waiving co-insurance provisions;

(v) "/ riorkers' compensation, subject to the statutory limits of the state in
which the Property is located, and employer's liability insurance with a limit of at
least $1,000,000.09 nor accident and per disease per employee, and $1,000,000.00
for disease aggregaic 1 respect of any work or operations on or about the
Property, or in connectioil with the Property or its operation (if applicable);

(vi)  comprehensive bailer and machinery insurance (without exclusion
for explosion), if applicable, cc veang all boilers or other pressure vessels,
turbines, engines, machinery and cgnmment located at or about the Property
(including, without limitation, electrica’ cquipment, sprinkler systems, heating
and air conditioning equipment, refrigeratiorl equipment and piping) for 100% of
the full replacement cost of such equipment and tie building or buildings housing
same;

(vi)  if any portion of the Improvements is curently or at any time in
the future located in a "special flood hazard area" as designaed by the Federal
Emergency Management Agency or such other applicable feders agency, flood
hazard insurance in an amount equal to the maximum amount avaiiable under the
National Flood Insurance Program and in addition to the maximuii available
under the National Flood Insurance Program, any excess limits as determined by
Lender in its sole and absolute discretion;

(vili) umbrella liability insurance in an amount not less than Five Million
and No/100 Dollars ($5,000,000.00) per occurrence and in the aggregate on terms
consistent with the commercial general liability insurance policy required under
Section 3.2(a)(ii) hereof:

(ix)  if the Property is in an area identified by any governmental,
enginecring or any hazard underwriting agencies as being subject to the peril of
carthquake or located in an area with a high degree of seismic activity, with a
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probable maximum loss ("PML") exceeding twenty percent (20%), earthquake
insurance equal to twenty percent (20%) of the Full Replacement Cost with a
waiver of depreciation of the Property; and

(x)  such other insurance and in such amounts as Lender from time to
time may reasonably request against such other insurable hazards which at the
time are commonly insured against for property similar to the Property located in
or around the region in which the Property is located, including, without
limitation, mine subsidence insurance and environmental insurance,

(b)  All insurance provided for in Subsection 3.2(a) hereof shall be obtained
under valid and enforceable policies (the "Policies” or in the singular, the "Policy"), in
suci fotms and, from time to time after the date hereof, in such amounts as may from
time 1o {ine be satisfactory to Lender, for a minimum policy term not less than one year,
issued by #nancially sound and responsible insurance companies authorized to do
business in ths state in which the Property is located as admitted or unadmitted carriers
which, in either case, have been approved by Lender and which have a claims paying
ability rating of a. Jézai A or better issued by Standard & Poor's Ratings Services, a
division of the Mc-Grav, ill Companies, Inc., or A:X by AM. Best or with a claims
paying ability rating otherwise acceptable to Lender (each such insurer shall be referred
to below as a "Qualified Insuse™). Such Policies shall not be subject to invalidation due
to the use or occupancy of the Fi vperty for purposes more hazardous than the use of the
Property at the time such Policies were issued. No Policy required under Sections
3.2(a)(i) and (jii) hereof shall contair 7 =xclusion from coverage under such Policy for
loss or damage incurred as a result of an «ctof terrorism or similar acts of sabotage. Not
less than thirty (30) days prior to the expiratioz Lates of the Policies theretofore furnished
to Lender pursuant to Subsection 3.2(a), certified copies of the Policies marked "premium
paid” or accompanied by evidence satisfactory to (Lender of payment of the premiums
due thereunder (the "Insurance Premiums"), shall be¢<livered by Borrower to Lender;
provided, however, that in the case of renewal Policies, Boeirower may furnish Lender
with binders therefor to be followed by the original Policies v/hen issued.

()  Borrower shall not obtain (i) separate insurance concurrent in form or
contributing in the event of loss with that required in Subsection 3.2(2}fo be furnished
by, or which may be reasonably required to be furnished by, Borrover, or (ii) any
umbrella or blanket liability or casualty Policy unless, in each case, Lendér's interest is
mcluded therein as provided in this Security Instrument and such Policy is issued by a
Qualified Insurer. If Borrower obtains separate insurance or an umbrella or a blanket
Policy, Borrower shall notify Lender of the same and shall cause certified copies of each
Policy to be delivered as required in Subsection 3.2(a). Any blanket insurance Policy
shall specifically allocate to the Property the amount of coverage from time to time
required hereunder and shall otherwise provide the same protection as would a separate
Policy insuring only the Property in compliance with the provisions of Subsection 3.2(a).

(d)  All Policies of insurance provided for or contemplated by Subsection
3.2(a) shall name Lender, its successors and assigns, including any servicers, trustees or
other designees of Lender, and Borrower as the insured or additional insured, as their
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respective interests may appear, and in the case of property damage, boiler and
machinery, and flood insurance, shall contain a so-called New York standard non-
contributing Lender clause in favor of Lender providing that the loss thereunder shall be
payable to Lender.

(e} All Policies of insurance provided for in Subsection 3.2(a) shall contain
clauses or endorsements to the effect that:

(1) no willful act or gross negligence of Borrower, or anyone acting
for Borrower, or of any tenant under any Lease or other occupant, or failure to
comply with the provisions of any Policy which might otherwise result in a
forfeiture of the insurance or any part thereof, shall in any way affect the validity
or enforceability of the insurance insofar as Lender is concerned;

(i)  the Policy shall not be materially changed (other than to increase
the covirage provided on the Property thereby) or canceled without at least thirty
(30) days" prior written notice to Lender and any other party named therein as an
insured;

(ili)  each Policy shall provide that the issuers thereof shall give written
notice to Lender if the-Policy has not been renewed thirty (30) days prior to its
expiration; and

(iv)  Lender shall 1iot b= liable for any Insurance Premiums thereon or
subject to any assessments thereander.

) Borrower shall furnish to Lénder within ten (10) calendar days after
Lender's request therefor, a statement certified oy Boirower or a duly authorized officer
of Borrower of the amounts of insurance maintainec. in compliance herewith, of the risks
covered by such insurance and of the insurance compary or companies which carry such
insurance and, if requested by Lender, verification of the adsguacy of such insurance by
an independent insurance broker or appraiser acceptable to Lend-=i.

(g)  Ifatanytime Lender is not in receipt of written evidenée that all insurance
required hereunder is in full force and effect, Lender shall have the right but not the
obligation, without notice to Borrower, to take such action as Lender deeis necessary 1o
protect its interest in the Property, including, without limitation, the obtaining of such
insurance coverage as Lender in its sole discretion deems appropriate, and all expenses
incurred by Lender in connection with such action or in obtaining such insurance and
keeping it in effect shall be paid by Borrower to Lender upon demand and until paid shall
be secured by this Security Instrument and shall bear interest at the Default Rate (as
hereinafter defined).

(h)  If the Property shall be damaged or destroyed, in whole or in part, by fire
or other casualty, Borrower shall give prompt notice thereof to Lender.

(1) In case of loss covered by Policies, Lender may etther (1) settle
and adjust any claim without the consent of Borrower, or (2) allow Borrower to

MO211:0M088:588950:3: LOUISVILLE

3/12/07

Vi




0707844038 Page: 18 of 65

UNOFFICIAL COPY

agree with the insurance company or companies on the amount to be paid upon
the loss; provided, that Borrower may adjust losses aggregating not in excess of
$250,000.00 if such adjustment is carried out in a competent and timely manner,
and provided that in any case Lender shall and is hereby authorized to collect and
receive any such insurance proceeds; and the expenses incurred by Lender in the
adjustment and collection of insurance proceeds shall become part of the Debt and
be secured hereby and shall be reimbursed by Borrower to Lender upon demand
(unless deducted by and reimbursed to Lender from such proceeds).

(i)  In the event of any insured damage to or destruction of the
Property or any part thereof (herein called an “Insured Casualty"), if (A) in the
reasonable judgment of Lender, the Property can be restored within six (6)
months after insurance proceeds are made available and at least six (6) months
erior to the Maturity Date (as defined in the Note) to an economic unit not less
vaiucble (including an assessment by Lender of the impact of the termination of
any Leases due to such Insured Casualty) and not less useful than the same was
prior t¢'ihe Insured Casualty, and after such restoration will adequately secure the
outstanding kalince of the Debt, and (B) no Event of Default (hereinafter defined)
shall have occurred and be then continuing, then the proceeds of insurance shall
be applied to reiniburse Borrower for the cost of Testoring, repairing, replacing or
rebuilding the Proper'y or part thereof subject to Insured Casualty, as provided
below; and Borrower héreby covenants and agrees forthwith to commence and
diligently to prosecute such festering, repairing, replacing or rebuilding; provided,
however, in any event Borrowér shall pay all costs (and if required by Lender,
Borrower shall deposit the total tharzof with Lender in advance) of such restoring,
repairing, replacing or rebuilding in ‘ercs of the net proceeds of insurance made
available pursuant to the terms hereof.

(i)  Except as provided above, the vroceeds of insurance collected
upon any Insured Casualty shall, at the option of Lender in its sole discretion, be
applied to the payment of the Debt or applied to reiniburse Borrower for the cost
of restoring, repairing, replacing or rebuilding the Proper ty er.vart thereof subject
to the Insured Casualty, in the manner set forth below. Any sneh application to
the Debt shall not be considered a voluntary prepayment requiir.p payment of the
prepayment consideration provided in the Note, and, except as orovided in the
Note, shall not reduce or postpone any payments otherwise required pursuant to
the Note, other than the final payment on the Note.

(iv)  If proceeds of insurance, if any, are made available to Borrower for
the restoring, repairing, replacing or rebuilding of the Property, Borrower hereby
covenants to restore, repair, replace or rebuild the same to be of at least equal
value and of substantially the same character as prior to such damage or
destruction, all to be effected in accordance with applicable law and plans and
specifications approved in advance by Lender.

(v)  If Borrower is entitled to reimbursement out of insurance proceeds
held by Lender, such proceeds shall be disbursed from time to time upon Lender
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being furnished with (1) evidence satisfactory to it (which evidence may include
inspection[s] of the work performed) that the restoration, repair, replacement and
rebuilding covered by the disbursement has been completed in accordance with
plans and specifications approved by Lender, (2) evidence satisfactory to it of the
estimated cost of completion of the restoration, repair, replacement and
rebuilding, (3) funds, or, at Lender's optior, assurances satisfactory to Lender that
such funds are available, sufficient in addition to the proceeds of insurance to
complete the proposed restoration, repair, replacement and rebutlding, and (4)
such architect's certificates, waivers of lien, contractor's swom statements, title
insurance endorsements, bonds, plats of survey and such other evidences of cost,
payment and performance as Lender may reasonably require and approve; and
Lender may, in any event, require that all plans and specifications for such
restoration, repair, replacement and rebuilding be submitted to and approved by
Leader prior to commencement of work. With respect to disbursements to be
madc by Lender: (A) no payment made prior to the final completion of the
restoreunn, repair, replacement and rebuilding shall exceed ninety percent (90%)
of the-value-of the work performed from time to time; (B) funds other than
proceeds or“insurance shall be disbursed prior to disbursement of such proceeds;
and (C) at all tirnes) the undisbursed balance of such proceeds remaining in the
hands of Lender, twgether with funds deposited for that purpose or irrevocably
committed to the sat'sfiction of Lender by or on behalf of Borrower for that
purpose, shall be at least sufficient in the reasonable judgment of Lender to pay
for the cost of completion 5f tie restoration, repair, replacement or rebuilding,
free and clear of all liens or claims for lien and the costs described in Subsection
3.2(h)(vi) below. Any surplus whizp may remain out of insurance proceeds held
by Lender after payment of such cosis of restoration, repair, replacement or
rebuilding shall be paid to any party eniitledthereto. In no event shall Lender
assume any duty or obligation for the adequicy, form or content of any such plans
and specifications, nor for the performance; quality or workmanship of any
restoration, repair, replacement and rebuilding.

(vi)  Notwithstanding anything to the contrary sontained herein, the
proceeds of insurance reimbursed to Borrower in accordarice. with the terms and
provisions of this Security Instrument shall be reduced by the Teasonable costs (if
any) incurred by Lender in the adjustment and collection theieof-and in the
reasonable costs incurred by Lender of paying out such proceeds (including,
without limitation, reasonable attorneys' fees and costs paid to third parties for
inspecting the restoration, repair, replacement and rebuilding and reviewing the
plans and specifications therefor).

Lender acknowledges that the insurance coverage maintained by Borrower as of the date
hereof satisfies the Lender's requirements for such coverages hereunder and agrees that such
coverages maintained by Borrower shall be adequate during the term of this Security Instrument
so long as the Property, terms and scope of such coverages remain the same and the insurance
carrier providing such coverages has a rating no lower than the rating required by Section 3.2(b)
above.
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Section 3.3 PAYMENT OF TAXES. ETC.

(a) Borrower shall pay all taxes, assessments, water rates, sewer rents,
governmental impositions, and other charges, including without limitation, vault charges
and license fees for the use of vaults, chutes and similar areas adjoining the Land, now or
hereafter levied or assessed or imposed against the Property or any part thereof (the
"Taxes"), all ground rents, maintenance charges and similar charges, now or hereafter
levied or assessed or imposed against the Property or any part thereof (the "Other
Charges"), and all charges for utility services provided to the Property as same become
due and payable. Borrower will deliver to Lender, promptly upon Lender's request,
evidence reasonably satisfactory to Lender that the Taxes, Other Charges and utility
service charges have been so paid or are not then delinquent. Borrower shall not allow
ana suzll promptly cause to be paid and discharged any lien or charge whatsoever which
may bf or become a lien or charge against the Property. Except to the extent sums
sufficient(1¢_pay all Taxes and Other Charges have been deposited with Lender in
accordance wiib the terms of this Security Instrument, Borrower shall furnish to Lender
paid receipts for the payment of the Taxes and Other Charges prior to the date the same
shall become delinquerit.

(b)  After pricr vitten notice to Lender, Borrower, at its own expense, may
contest by appropriate legal rroceeding, promptly initiated and conducted in good faith
and with due diligence, the ameaui or validity or application in whole or in part of any of
the Taxes, provided that (i) no Evert of Default has occurred and is continuing under the
Note, this Security Instrument or any of the Other Loan Documents, (ii) Borrower is
permiited to do so under the provisions 4f any other mortgage, deed of trust or deed to
secure debt affecting the Property, (iii) such proceeding shall suspend the collection of
the Taxes from Borrower and from the Property-or Borrower shall have paid all of the
Taxes under protest, (iv) such proceeding shall be per.nitted under and be conducted in
accordance with the provisions of any other instrumer: *o which Borrower is subject and
shall not constitute a default thereunder, (v) neither the Piorerty nor any part thereof or
interest therein will be in danger of being sold, forfeited, terminated, canceled or lost, (vi)
Bormrower shall have set aside and deposited with Lender adeqnrate reserves for the
payment of the Taxes, together with all interest and penalties thereon unless Borrower
has paid all of the Taxes under protest, and (vii} Borrower shall ‘nave furnished the
security as may be required in the proceeding, or as may be requested by _ender to insure
the payment of any contested Taxes, together with all interest and penalties thereon.

Section 3.4  CONDEMNATION. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served in connection with such proceedings.
Lender is hereby irrevocably appointed as Borrower's attorney-in-fact, coupled with an interest,
with exclusive power to collect, receive and retain any award or payment for said condemnation
or eminent domain and to make any compromise or settlement in connection with such
proceeding, subject to the provisions of this Security Instrument. Notwithstanding any taking by
any public or quasi-public authority through eminent domain or otherwise (including but not
limited to any transfer made in lieu of or in anticipation of the exercise of such taking), Borrower
shall continue to pay the Debt at the time and in the marmer provided for its payment in the Note
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and in this Security Instrument and the Debt shall not be reduced until any award or payment
therefor shall have been actually received and applied by Lender, after the deduction of expenses
of collection, to the reduction or discharge of the Debt. Lender shall not be limited to the interest
paid on the award by the condemning authority but shall be entitled to receive out of the award
interest at the rate or rates provided herein or in the Note. Borrower shall cause the award or
payment made in any condemnation or eminent domain proceeding, which is payable to
Borrower, to be paid directly to Lender. Lender may apply any award or payment to the
reduction or discharge of the Debt whether or not then due and payable (such application to be
free from any prepayment consideration provided in the Note, except that if an Event of Default,
or an event which with notice and/or the passage of time, or both, would constitute an Event of
Default, kas occurred, then such application shall be subject to the full prepayment consideration
compuied ir accordance with the Note). If the Property is sold, through foreclosure or otherwise,
prior to the teveipt by Lender of the award or payment, Lender shall have the right, whether or
not a deficiensy judgment on the Note shall have been sought, recovered or denied, to receive the
award or payment. o 2 portion thereof sufficient to pay the Debt.

Section 3.5 ~USE_AND MAINTENANCE OF PROPERTY. Borrower shall cause the
Property to be maintaineq =04 operated in a good and safe condition and repair and in keeping
with the condition and repair o7 pioperties of a similar use, value, age, nature and construction.
Borrower shall not use, maintai or operate the Property in any manner which constitutes a
public or private nuisance or which makes void, voidable, or cancelable, or increases the
premium of, any insurance then in fo'ce with respect thereto. The Improvements and the
Personal Property shall not be removed, demblished or materially altered (except for normal
replacement of the Personal Property with itenis »f the same utility and of equal or greater value)
without the prior written consent of Lender. Bcrrawer shall promptly repair, replace or rebuild
any part of the Property which may be destroyed by a:i¥ casualty, or become damaged, worn or
dilapidated or which may be affected by any procceding of the character referred to in
Section 3.4 hereof and shall complete and pay for any st-ucture at any time in the process of
construction or repair on the Land. Borrower shall not initiaie; join in, acquiesce in, or consent
to any change in any private restrictive covenant, zoning lew_or other public or private
restriction, limiting or defining the uses which may be made of the Prcperty or any part thereof.
If under applicable zoning provisions the use of all or any portion 6i ths-Property is or shall
become a nonconforming use, Borrower will not cause or permit the noncoaforming use to be
discontinued or abandoned without the express written consent of Lender. “Rorrower shall not
take any steps whatsoever to convert the Property, or any portion thereof, to a ¢ondominium or
cooperative form of management.

Section 3.6 WASTE. Borrower shall not commit or suffer any waste of the Property
or, without first obtaining such additional insurance as may be necessary to cover a proposed
change in use of the Property, make any change in the use of the Property which will in any way
materially increase the risk of fire or other hazard arising out of the operation of the Property, or
take any action that might invalidate or give cause for cancellation of any Policy, or do or permit
to be done thereon anything that may in any way impair the value of the Property or the security
of this Security Instrument. Borrower will not, without the prior written consent of Lender,
permit any drilling or exploration for or extraction, removal, or production of any minerals from
the surface or the subsurface of the Land, regardless of the depth thereof or the method of mining
or extraction thereof.
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Section 3.7  COMPLIANCE WITH LAWS: ALTERATIONS,.

(a)  Borrower shall promptly comply with all existing and future federal, state
and local laws, orders, ordinances, governmental rules and regulations or court orders
affecting or which may be interpreted to affect the Property, or the use thereof, including,
but not limited to, the Americans with Disabilitics Act (the "ADA") (collectively
"Applicable Laws").

(b)  Notwithstanding any provisions set forth herein or in any document
regarding Lender's approval of alterations of the Property, Borrower shall not alter the
Property in any manner which would increase Borrower's responsibilities for compliance
with, Applicable Laws without the prior written approval of Lender. Lender's approval of
the'pans, specifications, or working drawings for alterations of the Property shall create
no restopsibility or liability on behalf of Lender for thejr completeness, design,
sufficiency or their compliance with Applicable Laws. The foregoing shall apply to
tenant improvanents constructed by Borrower or by any of its tenants. Lender may
condition any.cuch approval upon receipt of a certificate of compliance with Applicable
Laws from an indepeuent architect, engineer, or other person acceptable to Lender.

(c)  Borrower sha!l give prompt notice to Lender of the receipt by Borrower of
any notice related to a violaton of any Applicable Laws and of the commencement of
any proceedings or investigations which relate to compliance with Applicable Laws.

(d)  Borrower shall take apprevriate measures to prevent and will not engage
in or knowingly permit any illegal activiii<s at the Property.

Section 3.8 BOOKS AND RECORDS.

(@)  Borrower shall keep accurate books ‘and iecords of account in accordance
with sound accounting principles in which full, true and cbrrect entries shall be promptly
made with respect to Borrower, the Property and the operaticn thereof, and will permit all
such books and records (including without limitation all confracts, statements, invoices,
bills and claims for labor, materials and services supplied for the Jonstruction, repair or
operation to Borrower of the Improvements) to be inspected or audites »nd copies made
by Lender and its representatives during normal business hours and. at any other
reasonable times. Borrower represents that its chief executive office is as-s<i-forth in the
introductory paragraph of this Security Instrument and that all books and records
pertaining to the Property are maintained at the Property or such other location as may be
expressly disclosed to Lender in writing. Borrower will furnish, or cause to be furnished,
to Lender on or before forty-five (45) calendar days after the end of each calendar quarter
the following items, each certified by Borrower as being true and correct, in such format
and in such detail as Lender or its servicer may request:

)] a written statement (rent roll) dated as of the last day of each such
calendar quarter identifying each of the Leases by the term, space occupied, rental
required to be paid, security deposit held, all rent escalations, any taxes,
maintenance and other common charges paid by tenants, and upon request by
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Lender, Borrower shall provide such a statement which also includes percentage
rents and tenant sales information, security deposits paid, any rental concessions,
any rents paid more than one (1) month in advance following a collection of rent
paid in advance where the aggregate sum equals or is greater than five percent
(5%) of the gross monthly rent for the Property, any special provisions or
inducements granted tenants, all vacancies and identification of any defaults of
payment delinquencies by tenants; and

(i)  quarterly and year-to-date (unadjusted) operating statements
prepared for each calendar quarter during each such reporting period detailing the
total revenues received, total expenses incurred, total cost of all capital
improvements, total debt service and total cash flow.

{0} Within ninety (90) calendar days following the end of each calendar year,
Borrower shall furnish a statement of the financial affairs and condition of the Borrower
and the Properly including a statement of profit and loss for the Property in such format
and in such detzil as Lender or its servicer may reasonably request, and setting forth the
financial conditior. 27 the income and expenses for the Property for the immediately
preceding calendar year-cortified by Borrower and prepared on a tax basis; provided,
however, following an Event of Default and during the continuance thereof, such
statements must be audited.

(c)  Borrower will permi, a: Lender’s expense, representatives appointed by
Lender, including independent accoui’dnts, agents, attorneys, appraisers and any other
persons, to visit and inspect during its nozmal business hours and at any other reasonable
times any of the Property and to make photegrarhs thereof, and to write down and record
any information such representatives obiain,~ and shall permit Lender or its
representatives to investigate and verify the acew acy of the information fumished to
Lender under or in connection with this Security ltstiment or any of the Other Loan
Documents and to discuss all such matters witli- ics - officers, employees and
representatives. Borrower will furnish to Lender at Borrower's expense all evidence
which Lender may from time to time reasonably request as to the accuracy and validity of
or compliance with all representations and warranties made by Borower in the Loan
Documents and satisfaction of all conditions contained therein. Any-irspection or audit
of the Property or the books and records of Borrower, or the procuring 6f documents and
financial and other information, by or on behalf of Lender, shall be at Borrowet's expense
after an Event of Default and shall be for Lender's protection only, and shall not
constitute any assumption of responsibility or liability by Lender to Borrower or anyone
else with regard to the condition, construction, maintenance or operation of the Property,
nor Lender's approval of any certification given to Lender nor relieve Borrower of any of
Borrower's obligations.

(d)  Prior to the transfer of the Loan by Lender pursuant to Section 16.1
hereof, Borrower shall deliver to Lender the reports required by Section 3.8(a) on a
quarterly basis. Such reports shall be delivered within twenty (20) calendar days after the
end of each calendar month.
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Section 3.9 PAYMENT FOR LABOR AND MATERIALS.

(a)  Borrower will promptly pay when due all bills and costs for labor, materials, and
specifically fabricated materials incurred in connection with the Property and never permit to
exist beyond the due date thereof in respect of the Property or any part thereof any lien or
security interest, even though inferior to the liens and the security interests hereof, and in any
event never permit to be created or exist in respect of the Property or any part thereof any other
or additional lien or security interest other than the liens or security interests hereof, except for
the Permitted Exceptions (as hercinafter defined),

(b)  After prior written notice to Lender, Borrower, at its own cxpense may contest by
appropriate’ legal proceeding, promptly initiated and conducted in good faith and with due
diligence, the-amount or validity or application in whole or in part of any of the bills and costs
referred to in-Szction 3.9(a), provided that (i) no Event of Default has occurred and is continuing
under the Note, (this Security Instrument or any of the Other Loan Documents, (1) such
proceeding shall suspand the collection of such bills and costs from Borrower and from the
Property or Borrower shall have paid all of such bills and costs under protest, (iii) such
proceeding shall be permi‘ted.under and be conducted in accordance with the provisions of any
other instrument to which Borrewer is subject and shall not constitute a default thereunder, (iv)
neither the Property nor any part thereof or interest therein will be in danger of being sold,
forfeited, terminated, canceled or lust; end (v) Borrower shall have set aside and deposited with
Lender adequate reserves for the paym<ui of such bills and costs, together with all interest and
penalties thereon, unless Borrower has paid all of such bills and costs under protest.

Section 3.10 PERFORMANCE OF O1"iFR AGREEMENTS. Borrower shall observe
and perform each and every term to be observed or peifzrmed by Borrower pursuant to the terms
of any agreement or recorded instrument affecting or pertaining to the Property, or given by
Borrower to Lender for the purpose of further securing a‘t obligation secured hereby and any
amendments, modifications or changes thereto.

ARTICLE 4 -

SPECIAL COVENANTS
Borrower covenants and agrees that:

Section4.]  PROPERTY USE. The Property shall be used only for a mobile home
park, storage and apartment rental and for no other use without the prior written consent of
Lender, which consent may be withheld in Lender's sole and absolute discretion.

Section4.2  ERISA.

(a) It shall not engage in any transaction which would cause any obligation, or
action taken or to be taken, hereunder (or the exercise by Lender of any of its rights under
the Note, this Security Instrument and the Other Loan Documents) to be a non-exempt
(under a statutory or administrative class exemption) prohibited transaction under the
Employee Retirement Income Security Act of 1974, as amended ("ERISA").
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(b)  During the term of the Loan or any obligation or right hereunder,
Borrower shall not be a Plan (hereinafter defined) and none of the assets of Borrower
shall constitute assets of a Plan within the meaning of Section 29 C.F.R. §2510.3-101, as
modified by Section 3(42) of ERISA. It shall deliver to Lender such certifications or
other evidence from time to time throughout the term of the Security Instrument, as
requested by Lender in its sole discretion, that (i) Borrower is not a Plan or a
"governmental plan" within the meaning of Section 3(32) of ERISA; (i1) Borrower is not
subject to state statutes regulating investments and fiduciary obligations with respect to
governmental plans; and (iii) one or more of the following circumstances is true:

(1) Equity interests in Borrower are publicly offered securities, within
the meaning of 29 C.F.R. § 2510.3-101(b)(2);

(i)  None of the assets of Borrower are, with the application of 29
C.I2k. §2510.3-101, as modified by Section 3(42) of ERISA, regarded as assets
of aniy T1an; or

(iif)__~ Porrower qualifies as an "operating company” or a "real estate
operating conipary” within the meaning of 29 C.F.R. § 2510.3-101(c) or (&) or an
investment company.registered under The Investment Company Act of 1940.

"Plan" shall mean an exizioyee benefit plan (as defined in Section 3(3) of

ERISA) subject to Title I of ERISA or a plan or other arrangement (within the meaning of
Section 4975 of the Internal Revenue Code of 1986, as amended (the “Code”), and the related
Treasury Department regulations, including tenipsrary regulations) subject to Section 4975 of
the Code.

Section4.3  SINGLE PURPOSE ENTITY. (1) Poirower covenants and agrees that it

has not and shall not:

(a)  engage in any business or activity other tha:+ the acquisition, ownership,
operation and maintenance of the Property, and activities incideial thereto;

(b)  acquire or own any material asset other than (i) the Propcrty, and (ii) such
incidental property as may be necessary for the operation of the Proper.v;

()  merge into or consolidate with any person or entity or dissolve, terminate
or liquidate in whole or in part, transfer or otherwise dispose of all or substantially all of
its assets or change its legal structure, except in accordance with the terms hereof,
without in each case Lender's consent;

(d)  fail to preserve its existence as an entity duly organized, validly existing
and in good standing (if applicable) under the laws of the jurisdiction of its organization
or formatton, or without the prior written consent of Lender (either in the Loan
Documents or as provided in a side letter following the date hereof), amend, modify,
terminate or fail to comply with the provisions of Borrower's Partnership Agreement,
Articles or Certificate of Incorporation, Articles of Organization, Operating Agreement or
similar organizational documents, as the case may be;
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(¢)  own any subsidiary or make any investment in or acquire the obligations
or securities of any other person or entity without the consent of Lender;

() commingle its assets with the assets of any of its partner(s), members,
shareholders, affiliates, or of any other person or entity or transfer any assets to any such
person or entity other than distributions on account of equity interests in the Borrower
and properly accounted for;

(g)  incur any debt, secured or unsecured, direct or contingent (including
guaranteeing any obligation), other than the Debt, except unsecured trade and operational
debt incurred with trade creditors in the ordinary course of its business of owning and
opetating the Property in such amounts as are normal and reasonable under the
circursstances, provided that such debt is not evidenced by a note and is paid when due
and provided in any event the outstanding principal balance of such debt shall not exceed
at any onc.lime four percent (4%) of the outstanding Debt (excluding obligations for
which Funds a:¢ escrowed with Lender);

(hy  allow esy person or entity to pay its debts and liabilities (except a
Guarantor) or fail to pay i3 debts and liabilities solely from its own assets;

(1) fail to mainiaip-its records, books of account and bank accounts separate
and apart from those of the stiar=holders, partners, members, principals and affiliates of
Borrower, the affiliates of a shareheider, partner or member of Borrower, and any other
person or entity or fail to prepare and inaintain its own financial statements in general
accordance with generally accepted accounting principles and susceptible to audit, or if
such financial statements are consolidated” £t to cause such financial statements to
contain footnotes disclosing that the Property is sictually owned by the Borrower;

)] enter into any contract or agreement with any shareholder, partner,
member, principal or affiliate of Borrower, any guarantcr ufajl or a portion of the Debt (a
"Guarantor") or any shareholder, partner, member, principai or affiliate thereof, except
upon terms and conditions that are intrinsically fair and substaniially similar to those that
would be available on an arms-length basis with third parties other then any shareholder,
partner, member, principal or affiliate of Borrower or Guarantor, ¢i zuy shareholder,
partner, member, principal or affiliate thereof;

(k)  seek dissolution or winding up, in whole or in part;

m fail to correct any known misunderstandings regarding the separate
identity of Borrower;

(m)  hold itself out to be responsible or pledge its assets or credit worthiness for
the debts of another person or entity or allow any person or entity to hold itself out to be
responsible or pledge its assets or credit worthiness for the debts of the Borrower (except
for a Guarantor);
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()  make any loans or advances to any third party, including any shareholder,

partner, member, principal or affiliate of Borrower, or any shareholder, partner, member,
principal or affiliate thereof:

(0} fail to file its own tax returns or to use separate contracts, purchase orders,
stationery, invoices and checks;

(p)  fail either to hold itself out to the public as a legal entity separate and
distinct from any other entity or person or to conduct its business solely in its own name
in order not (i) to mislead others as to the entity with which such other party is
transacting business, or (ii) to suggest that Borrower is responsible for the debts of any
tiirdl party (including any shareholder, partner, member, principal or affiliate of
Borrower, or any shareholder, partner, member, principal or affiliate thereof);

(4! fail to allocate fairly and reasonably among Borrower and any third party
(including, witiout limitation, any Guarantor) any overhead for common employees,
shared office sp2ce or other overhead and administrative expenses;

(1) (Intentionally Deleted);

(s)  fail to mairtain adequate capital for the normal obligations reasonably
foreseeable in a business of it$ ci7¢ and character and in light of its contemplated business
operations;

(t) file a voluntary petitionor otherwise initiate proceedings to have the
Borrower or any general partner, manager yriranaging member of Borrower adjudicated
bankrupt or insolvent, or consent to the istitution of bankruptey or insolvency
proceedings against the Borrower or any geneidl pariaer, manager or managing member
of Borrower, or file a petition seeking or consenting 15 reorganization or relief of the
Borrower or any general partner, manager or managing raember of Borrower as debtor
under any applicable federal or state law relating to bankiuptcy, insolvency, or other
relief for debtors with respect to the Borrower or any gencral partner, manager or
managing member of Borrower; or seek or consent to the appoirtmant of any trustee,
recetver, conservator, assignee, sequestrator, custodian, liquidats: {or other similar
official) of the Borrower or any general partner, manager or managing member of
Borrower or of all or any substantial part of the properties and assets of the Sorrower or
any general partner, manager or managing member of Borrower, or make any general
assignment for the benefit of creditors of the Borrower or any general partner, manager or
managing member of Borrower , or admit in writing the inability of the Borrower or any
general partner, manager or managing member of Borrower to pay its debts generally as
they become due or declare or effect a moratorium on the Borrower or any general
partner, manager or managing member of Borrower debt or take any action in furtherance
of any such action;

(W)  hold itself out as or be considered as a department or division of (i) any
shareholder, partner, principal, member or affiliate of Borrower, (ii) any affiliate of a
sharcholder, partner, principal, member or affiliate of Borrower, or (iii) any other person
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or entity or allow any person or entity to identify the Borrower as a department or
division of that person or entity;

(v)  conceal assets from any creditor, or enter into any transaction with the
intent to hinder, delay or defraud creditors of the Borrower or the creditors of any other
person or entity; or

(w)  fail to conduct its business so that the assumptions made with respect to
the Borrower and SPE Principal in that certain "substantive non-consolidation” opinion
letter (the "Non-consolidation Opinion") delivered by Duane Morris LLP to Lender in
connection with the origination of the Loan shall be true and correct in all respects.

(2)/Berrower shall not fail at any time to have at least one (1) independent director who
is not at the 1iin< of initial appointment and has not been at any time during the preceding five (5)
years: (a} a stockiiolder, director, officer, employee, partner or member of the Borrower or any
affiliate of Borrower:'{b) a customer, supplier or other person who purchases any goods or
services from or derivss any revenues from its activities with the Borrower or any affiliate of
Borrower; (c) a person «r bther entity controlling or under common control with any such
stockholder, member, partnér, customer, supplier or other person; (d) an attorney or counsel to
the Borrower or any affiliates of Berrower; or () a member of the immediate family of any such
stockholder, director, officer, empicyzc, member, partner, customer, supplier or other person. As
used herein, the term "affiliate" mears any person controlling, under common control with, or
controlled by the person in question, and ‘e term "control” means the possession, directly or
indirectly, of the power to direct or cause the diraction of management, policies or activities of a
person or entity, whether through ownership of vsting securities, by contract or otherwise.

(3) Borrower shall provide in its limited ‘Liakility company agreement (the "LLC
Agreement") that (A) upon the occurrence of any event thiat zauses the last remaining member
of Borrower ("Member") to cease to be the member of Rarrower (other than (1) upon an
assignment by Member of all of its limited liability compary interest in Borrower and the
admission of the transferee in accordance with the Loan Documens arid the LLC Agreement, or
(2) the resignation of Member and the admission of an additional ‘member of Borrower in
accordance with the terms of the Loan Documents and the LLC Agreement), any person acting
as Independent Director of Borrower shall, without any action of any other werion or entity and
simultaneously with the Member ceasing to be the member of Borrower, ‘2atomatically be
admitted to Borrower ("Special Member") and shall continue Borrower without dissolution and
(B) Special Member may not resign from Borrower or transfer its rights as Special Member
unless (1) a successor Special Member has been admitted to Borrower as Special Member in
accordance with requirements of Delaware law and (2) such successor Special Member has also
accepted its appointment as an Independent Director. The LLC Agreement shall further provide
that (v) Special Member shall automatically cease to be a member of Borrower upon the
admission to Borrower of a substitute Member, (w) Special Member shall be a member of
Borrower that has no interest in the profits, losses and capital of Borrower and has no right to
receive any distributions of Borrower assets, (x) pursuant to Section 18-301 of the Delaware
Limited Liability Company Act (the "Act"), Special Member shall not be required to make any
capital contributions to Borrower and shall not reccive a limited liability company Interest in
Borrower, (y) Special Member, in its capacity as Special Member, may not bind Borrower and
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(z) except as required by any mandatory provision of the Act, Special Member, in its capacity as
Special Member, shall have no right to vote on, approve or otherwise consent to any action by, or
matter relating to, Borrower, including, without limitation, the merger, consolidation or
conversion of Borrower; provided, however, such prohibition shall not limit the obligations of
Special Member, in its capacity as Independent Director, to vote on such matters required by the
LLC Agreement. In order to implement the admission to Borrower of Special Member, Special
Member shall execute a counterpart to the Borrower's LLC Agreement. Prior to its admission to
Borrower as Special Member, Special Member shall not be a member of Borrower.

(4) Upon the occurrence of any event that causes the Member to cease to be a member of
Borrower; to the fullest extent permitted by law, the personal representative of Member shall,
within ‘nizety (90) days after the occurrence of the event that terminated the continued
membership 6 Member in Borrower, agree in writing (A) to continue Borrower and (B) to the
admission of the personal representative or its nominee or designee, as the case may be, as a
substitute member of Borrower, effective as of the occurrence of the event that terminated the
continued membership of Member of Borrower in Borrower. Any action initiated by or brought
against Member or Special Member under any Creditors Rights Laws (defined below) shall not
cause Member or Special Meriiber to cease to be a member of Borrower and upon the occurrence
of such an event, the business wf Borrower shall continue without dissolution. The LLC
Agreement shall provide that each of Member and Special Member waives any right it might
have to agree in writing to dissolve Berrower upon the occurrence of any action initiated by or
brought against Member or Special Meniber under any Creditors Rights Laws, or the occurrence
of an event that causes Member or Special Member to cease to be a member of Borrower. The
term "Creditors Rights Laws" shall mean with respect to any person or entity any existing or
future law of any jurisdiction, domestic or’ for=i gn, relating to bankruptcy, insolvency,
reorganization, conservatorship, arrangement, adjustrient, winding-up, liquidation, dissolution,
composition or other relief with respect to its debts or-dibtors

Section4.4 EMBARGOED PERSON. As of i iate hereof and at all times
throughout the term of the Loan, including after giving effect o any Transfers permitted
pursuant to the Loan Documents, (a) nonc of the funds or ofiier-assets of Borrower and
Guarantor constitute property of, or are beneficially owned, directly or indiestly, by any person,
entity or government subject to trade restrictions under U.S. law, including but.aot limited to, the
International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 et seq., The T rading with the
Enemy Act, 50 U.S.C. App. 1 et seq., and any Executive Orders or regulaticns promulgated
thereunder with the result that the investment in Borrower or Guarantor, as applicable (whether
directly or indirectly), is prohibited by law or the Loan made by the Lender is in violation of law
("Embargoed Person"); (b) no Embargoed Person has any interest of any nature whatsoever in
Borrower or Guarantor, as applicable, with the result that the investment in Borrower or
Guarantor, as applicable (whether directly or indirectly), is prohibited by law or the Loan is in
violation of law; and (c) none of the funds of Borrower or Guarantor, as applicable, have been
derived from any unlawful activity with the result that the investment in Borrower or Guarantor,
as applicable (whether directly or indirectly), is prohibited by law or the Loan is in violation of
law.

Section4.5 QFAC. Borrower hereby represents and warrants that Borrower and
Guarantor and each and every Person affiliated with Borrower and/or Guarantor or that to
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Borrower's knowledge has an economic interest in Borrower, or, to Borrower's knowledge, that
has or will have an interest in the transaction contemplated by this Security Instrument or in the
Property or will participate, in any manner whatsoever, in the Loan are (i) in full compliance
with all applicable orders, rules, regulations and recommendations of The Office of Foreign
Assets Control of the U.S. Department of the Treasury; (ii) is not a Prohibited Person (as defined
below); (iii) in full compliance with the requirements of the Patriot Act and all other
requirements contained in the rules and regulations of the Office of Foreign Assets Control,
Department of the Treasury (as used in this Section only, "OFAC"); (iv) operated under policies,
procedures and practices, if any, that are in compliance with the Patriot Act and available to
Lender for Lender's review and inspection during normal business hours and upon reasonable
prior notie; (v) not in receipt of any notice from the Secretary of State or the Attorney General
of the Uniicd States or any other department, agency or office of the United States claiming a
violation or roysible violation of the Patriot Act; (vi) not a person who has been determined by
competent authorily to be subject to any of the prohibitions contained in the Patriot Act; and (vii)
not owned or contrel'ad by or now acting and or will in the future act for or on behalf of any
person who has been dstermined to be subject to the prohibitions contained in the Patriot Act.
Borrower covenants aiid agraes that in the event Borrower receives any notice that Borrower or
Guarantor (or any of their respective beneficial owners, affiliates or participants) become listed
on the Annex or any other list promulgated under the Patriot Act or is indicted, arraigned, or
custodially detained on charges itvolving money laundering or predicate crimes to money
laundering, Borrower shall immediately notify Lender. It shall be an Event of Default hereunder
if Borrower, Guarantor or any other paity to any Loan Document becomes listed on any list
promulgated under the Patriot Act or is inficted, arraigned or custodially detained on charges
involving money laundering or predicate crimes t money laundering,

"Prohibited Person" shall mean any person oz eitity:

(@  a "blocked” person listed in the Anney, or otherwise subject to the
provisions of, the Executive Order Nos. 12947, 13099 arii 13224 on Terrorist Financing,
effective September 24, 2001, and all modifications thercto or thereof, and relating to
Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to
Commit, or Support Terrorism (as used in this Section only, the "Anxzax");

(b)  that is owned or controlled by, or acting for or on behalt 57, any person or
entity that is listed to the Annex, or is otherwise subject to the provisions of, the Annex;

(c)  with whom Lender is prohibited from dealing or otherwise engaging in
any transaction by any terrorism or money laundering law, including the Annex;

(d)  who commits, threatens or conspires to commit or supports "terrorism" as
defined in the Annex;

(¢)  that is named as a "specially designated national and blocked person” on
the most current list published by the U.S. Treasury Department Office of Foreign Assets
Control at its official website, http://www.treas. gov.ofac/t1 1sdn.pdf or at any replacement
website or other replacement official publication of such list or any other list of terrorists
or terrorist organizations maintained pursuant to any of the rules and regulations of the
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OFAC issued pursuant to the Patriot Act or on any other list of terrorists or terrorist
organizations maintained pursuant to the Patriot Act; or

(D whois an Affiliate of or affiliated with a person or entity listed above,

"Patriot Act” shall mean the USA PATRIOT Act of 2001, 107 Public Law 56 (October 26,
2001) and in other statutes and all orders, rules and regulations of the United States government
and its various executive departments, agencies and offices related to the subject matter of the
Patriot Act, including Executive Order 13224 effective September 24, 2001,

ARTICLE 5 -

REPRESENTATIONS AND WARRANTIES

Section 51, BORROWER'S REPRESENTATIONS.  Borrower represents and
warrants to Lender that each of the representations and warranties set forth in that certain
Closing Certificate of ~ven date herewith executed by Borrower in favor of Lender are true and
correct as of the date heredf'and are hereby incorporated and restated in this Security Instrument
by this reference.

Section 5.2 WARRANTY OF TITLE. Borrower represents and warrants that it has
good and marketable title to the Preperty and has the right to mortgage, grant, bargain, sell,
pledge, assign, warrant, transfer and ceavey the same and that Borrower possesses an
unencumbered fee simple absolute estate i the Land and the Improvements and that it owns the
Property free and clear of all liens, encumbrarces and charges whatsoever except for those
exceptions identified herein or shown in the tifl¢ insurance policy insuring the lien of this
Security Instrument (the "Permitted Exceptions"). Go.rower shall, at its sole cost and expense,
forever warrant, defend and preserve the title and the validity and priority of the lien of this
Security Instrument and shall, at its sole cost and expense, foréver warrant and defend the same
to Lender against the claims of all persons whomsoever.

Section 5.3  STATUS OF PROPERTY.

(@  No portion of the Improvements is located in an eréz identified by the
Secretary of Housing and Urban Development or any successor thereto 23 an area having
special flood hazards pursuant to the National Flood Insurance Act of 1962 or the Flood
Disaster Protection Act of 1973, as amended, or any successor law, or, if located within
any such area, Borrower has obtained and will maintain the insurance prescribed in
Section 3.2 hereof.

(b)  Borrower has obtained all necessary certificates, permits, licenses and
other approvals, governmental and otherwise, necessary for the use, occupancy and
operation of the Property and the conduct of its business (including, without limitation,
certificates of completion and certificates of occupancy) and all required zoning, building
code, land use, environmental and other similar permits or approvals, all of which are in
full force and effect as of the date hereof and not subject to revocation, suspension,
forfetture or modification.
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(c)  The Property and the present and contemplated use and occupancy thereof
are to the best knowledge of Borrower in full compliance with all Applicable Laws,
including, without limitation, zoning ordinances, building codes, land use and
environmental laws, laws relating to the disabled (including, but not limited to, the ADA)
and other similar laws.

(d})  Except to the extent the Property has a private water or sanitary sewer
system and the same has been disclosed to Lender prior to the date hereof, (i) the
Property is served by all utilities required for the current or contemplated use thereof and
(ii) all utility service is provided by public utilities and the Property has accepted or is
equipped to accept such utility service.

()  All public roads and streets necessary for service of and access to the
Propeity for the current or contemplated use thereof have been completed, are serviceable
and are pliy<ically and legally open for use by the public.

H Zxcept to the extent the Property has a private water or sanitary sewer
system and the sarie has been disclosed to Lender prior to the date hereof, the Property is
served by public water and sewer systems,

(g)  The Property.is-free from damage caused by fire or other casualty. There
i1s no pending or, to the Len knowledge of Borrower, threatened condemnation
proceedings affecting the Property oz any portion thereof.

(h)  All costs and expensesof any and all labor, materials, supplies and
equipment used in the construction of the Improvements have been paid in full and no
notice of any mechanics' or materialmen's liens r of any claims of right to any such liens
have been received.

(1) Borrower has paid in full for, and is the Gwner of, all furnishings, fixtures
and equipment (other than tenants' property) used in contieczar with the operation of the
Property, free and clear of any and all security interests, liens cr encumbrances, except
the lien and security interest created hereby.

()] All liquid and solid waste disposal, septic and sewer gysiems located on
the Property are to the best knowledge of Borrower in a good and saie condition and
repair and in compliance with all Applicable Laws.

(k) All Improvements lie within the boundary of the Land.

Section 5.4  NO FOREIGN PERSON. Borrower is not a "foreign person" within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended, and the
related Treasury Department regulations, including temporary regulations,

Section 5.5 SEPARATE TAX LOT. The Property is assessed for real estate tax
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of such lot or lots, and no other land or improvements not
owned by the Borrower is assessed and taxed together with the Property or any portion thereof.
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ARTICLE6 -

OBLIGATIONS AND RELIANCES

Section 6.1 RELATIONSHIP OF BORROWER AND LENDER. The relationship
between Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary
or other special relationship with Borrower, and no term or condition of any of the Note, this
Security Instrument and the other Loan Documents shall be construed so as to deem the
relationship between Borrower and Lender to be other than that of debtor and creditor.

Section 6.2  NO RELIANCE ON LENDER. The partners, members, principals and (if
Borrowcr s a trust) beneficial owners of Borrower are experienced in the ownership and
operation of properties similar to the Property, and Borrower and Lender are relying solely upon
such expertise ani business plan in connection with the ownership and operation of the Property.
Borrower is not relying on Lender's expertise, business acumen or advice in connection with the
Property.

Section 6.3  NOLEMDER OBLIGATIONS.

(8}  Notwithsianding the provisions of Subsections 1.1(e) and 1.1(k} or Section
1.2, Lender is not undertaking &) any obligations under the Leases; or (ii) any obligations
with respect to such agreemetiis; contracts, certificates, instruments, franchises, permits,

trademarks, licenses and other docurietits.

(b) By accepting or approving anything required to be observed, performed or
fulfilled or to be given to Lender pursuaiit to this Security Instrument, the Note or the
Other Loan Documents, including without limtation, any officer's certificate, balance
sheet, statement of profit and loss or other tinancia! statement, survey, appraisal, or
insurance policy, Lender shall not be deemed to buve warranted, consented to, or
affirmed the sufficiency, legality or effectiveness oi some, and such acceptance or
approval thereof shall not constitute any warranty or affirraiicn with respect thereto by
Lender,

Section 6.4  RELIANCE. Borrower recognizes and acknowledges-ihat in accepting the
Note, this Security Instrument and the Other Loan Documents, Lender is expréssiy-and primarily
relying on the truth and accuracy of the warranties and representations set forth in Article 5 and
that certain Closing Certificate of even date herewith executed by Borrower, without any
obligation to investigate the Property and notwithstanding any investigation of the Property by
Lender; that such reliance existed on the part of Lender prior to the date hereof; that such
warranties and representations are a matetial inducement to Lender in accepting the Note, this
Security Instrument and the Other Loan Documents; and that Lender would not be willing to
make the Loan (as hereinafter defined) and accept this Security Instrument in the absence of the
warranties and representations as set forth in Article 5 and such Closing Certificate.
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ARTICLE 7 -

FURTHER ASSURANCES

Section 7.1 RECORDING FEES. Borrower will pay all taxes, filing, registration or
recording fees, and all expenses incident to the preparation, execution, acknowledgment and/or
recording of the Note, this Security Instrument, the Other Loan Documents, any note or
mortgage supplemental hereto, any security instrument with respect to the Property and any
instrument of further assurance, and any modification or amendment of the foregoing documents,
and all federal, state, county and municipal taxes, duties, imposts, assessments and charges
arising ont of or in connection with the execution and delivery of this Security Instrument, any
mortgage supplemental hereto, any security instrument with respect to the Property or any
instrument o1 further assurance, and any modification or amendment of the foregoing documents,
except where rrohibited by law so to do.

Section 7.2° /FURTHER ACTS. Borrower will, at the cost of Borrower, and without
expense to Lender, ds, execute, acknowledge and deliver all and every such further acts, deeds,
conveyances, mortgages, 2s¢ignments, notices of assignments, transfers and assurances as
Lender shall, from time to limis, require, for the better assuring, conveying, assigning,
transferring, and confirming wito-Lender the property and rights hereby mortgaged, granted,
bargained, sold, conveyed, confirmied, pledged, assigned, warranted and transferred or intended
now or hereafter so to be, or which Beirower may be or may hereafter become bound to convey
or assign to Lender, or for carrying out the mtintion or facilitating the performance of the terms
of this Security Instrument or for filing, registering or recording this Security Instrument, or for
complying with all Applicable Laws. Borrower, or demand, will execute and deliver and hereby
authorizes Lender to execute in the name of Borrover or without the signature of Borrower to
the extent Lender may lawfully do so, one or more fi naiicing statements, chattel mortgages or
other instruments, to evidence more effectively the security interest of Lender in the Property.
Borrower grants to Lender an irrevocable power of attorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and retaedies available to Lender at law
and in equity, including without limitation such rights and remediés available to Lender pursuant
to this Section 7.2.

Section 7.3 CHANGES IN TAX, DEBT CREDIT AND DOCUMENTARY STAMP
LAWS.

(@)  Ifany law is enacted or adopted or amended afier the date of this Security
Instrument which imposes a tax, either directly or indirectly, on the Debt or Lender's
interest in the Property, requires revenue or other stamps to be affixed to the Note, this
Security Instrument, or the Other Loan Documents, or imposes any other tax or charge on
the same, Borrower will pay the same, with interest and penalties thereon, if any. If
Lender is advised by counsel chosen by it that the payment of tax by Borrower would be
unlawful or taxable to Lender or unenforceable or provide the basis for a defense of
usury, then Lender shall have the option, by written notice of not less than ninety (90)
calendar days, to declare the Debt immediately due and payable.
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(b)  Bomower will not claim or demand or be entitled to any credit or credits
on account of the Debt for any part of the Taxes or Other Charges assessed against the
Property, or any part thereof, and no deduction shall otherwise be made or claimed from
the assessed value of the Property, or any part thereof, for real estate tax purposes by
reason of this Security Instrument or the Debt. If such claim, credit or deduction shall be
required by law, Lender shall have the option, by written notice of not less than ninety
(90) calendar days, to declare the Debt immediately due and payable.

Section 7.4  CONFIRMATION STATEMENT.

(@)  Afier request by Lender, Borrower, within ten (10) days, shall furnish
Lender or any proposed assignee with a statement, duly acknowledged and certified,
coafiming to Lender (or its designee) (i) the amount of the original principal amount of
the Note, (ii) the unpaid principal amount of the Note, (iii) the rate of interest of the Note,
(iv) the teiras of payment and maturity date of the Note, (v) the date installments of
interest and/or principal were last paid, and (vi) that, except as provided in such
statement, therare no defaults or events which with the passage of time or the giving of
notice or both, would constitute an event of default under the Note or this Security
Instrument; provided, howsaver, Lender shall not be entitled hereunder to receive more
than one (1) such statement in each calendar year.

(b)  Intentionally Omitted.

()  Upon any transfer or proposed transfer contemplated by Section 16.1
hereof, at Lender's request, Borrower, and any Guarantors shall provide an estoppel
certificate to the Investor (defined in Section 16.1) or any prospective Investor in such
form, substance and detail as Lender, such Investor or prospective Investor may require.

Section 7.5  SPLITTING OF SECURITY INSTRUMENT. This Security Instrument
and the Note shall, at any time until the same shall be fully pala und satisfied, at the sole election
of Lender, be split or divided into two or more notes and two or mére security instruments, each
of which shall cover all or a portion of the Property to be more particnia-ly described therein. To
that end, Borrower, upon written request of Lender, shall execute, acknowizdge and deliver, or
cause to be executed, acknowledged and delivered by the then owner of ih¢ Froperty, to Lender
and/or its designee or designees substitute notes and security instruments in-such principal
amounts, aggregating not more than the then unpaid principal amount of Deby; sad containing
terms, provisions and clauses similar to those contained herein and in the Note, and such other
documents and instruments as may be required by Lender.

Section 7.6 REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other Loan
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and canceliation of such Note or Other Loan Document, Borrower, at its expense, will issue, in
lieu thereof, a replacement Note or Other Loan Document, dated the date of such lost, stolen,
destroyed or mutilated Note or Other Loan Document in the same principal amount thereof and
otherwise of like tenor.
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ARTICLE § -

DUE ON SALE/ENCUMBRANCE

Scction 8.1 LENDER RELIANCE. Borrower acknowledges that Lender has

examined and relied on the creditworthiness of Borrower and experience of Borrower and its
partners, members, principals and (if Borrower is a trust) beneficial owners in owning and
operating properties such as the Property in agreeing to make the Loan, and will continue to rely
on Borrower's ownership of the Property as a means of maintaining the value of the Property as
security for repayment of the Debt and the performance of the Other Obligations. Borrower
acknowledges that Lender has a valid interest in maintaining the value of the Property so as to
ensure ‘thai, should Borrower default in the repayment of the Debt or the performance of the
Other Obligudnns, Lender can recover the Debt by a sale of the Property.

Section 32/ . NO SALE/ENCUMBRANCE.

(a) - Borrower agrees that Borrower shall not, without the prior written consent
of Lender, Transfer ibe Property or any part thereof or permit the Property or any part
thereof to be Transferrcd. Lender shall not be required to demonstrate any actual
impairment of its security or any increased risk of default hereunder in order to declare
the Debt immediately due il pavable upon Borrower's Transfer of the Property without
Lender's consent.

(b)  As used in Section-R2fa), "Transfer" shall mean any voluntary or
involuntary sale, conveyance, mortgage; srant, bargain, encumbrance, pledge, assignment
or transfer of all or any part of the Propeity or any interest therein including, but not
limited to: (i) an installment sales agreemient wherein Borrower agrees to sell the
Property or any part thereof for a price to be paid in installments; (i) an agreement by
Borrower leasing all or a substantial part of the Properiy for other than actual occupancy
by a space tenant thereunder; (iii) a sale, assignment or oiber transfer of, or the grant of a
security interest in, Borrower's right, title and interest in anc tc any Leases or any Rents;
(iv) if Borrower, Guarantor, or any manager, managing meaber or general partner of
Borrower or Guarantor is a corporation, any Transfer of such corborition's stock (or the
stock of any corporation directly or indirectly controlling such Berrswer, Guarantor,
manager, managing member or general partner by operation of law or clnzrwise) or the
creation or issuance of new stock in one or a series of transactions by whic'l 2a aggregate
of forty-nine percent (49%) or more of such corporation's stock shall directly or indirectly
be vested in or pledged to a party or parties who are not now stockholders (provided,
however, in no event shall this subpart [iv] apply to any Guarantor whose stock or shares
are traded on a nationally recognized stock exchange); (v) if Borrower, Guarantor,
manager, or any managing member or general partner of Borrower or Guarantor is a
limited liability company or partnership, the Transfer by which an aggregate of forty-nine
percent (49%) or more of the ownership interest in such limited hability company or
forty-nine percent (49%) or more of the partnership interests in such partnership shall
directly or indirectly be vested in or pledged to parties not having an ownership interest
as of the date of this Security Instrument; (vi) if Borrower, any Guarantor or any
manager, managing member or general partner of Borrower or any Guarantor is a
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partnership, limited liability company or joint venture, the change, removal or resignation
of a gencral partner, manager, managing member or joint venturer or the Transfer directly
or indirectly of all or aty portion of the partnership or ownership interest of any general
partner, manager, managing member or joint venturer; and (vii) except as expressly
permitted by Section 8.3, any Transfer by an Original Principal, directly or indirectly, of
1ts ownership interest in the Borrower.

Section 8.3  EXCLUDED AND PERMITTED TRANSFERS.

(@) A Transfer within the meaning of this Article 8 shall not include 6]
transfers of ownership interests in the Borrower, any general partner, manager or
majaging member or any Guarantor made by devise or descent or by operation of law
upor-ihe death of a joint tenant, partner, member or shareholder, subject, however, to all
the futlowing requirements: (A) written notice of any transfer under this Section 8.3,
whether by will, trust or other written instrument, operation of law or otherwise, is
provided to'L<rider or its servicer, together with copies of such documents relating to the
transfer as Llnder or its servicer may reasonably request, (B) control over the
management and dperation of the Property is retained by one or more of EDWARD C.
ZEMAN (the "Origma! Frincipals", whether one or more) at all times prior to the death
or legal incapacity of ali-the-Original Principals and is thereafter assumed by persons who
are reasonably acceptable ic I.ender (and such determination by Lender shall not be
unreasonably withheld, delayes and/or conditioned), (C) no such transfer by any of the
Original Principals will release the fespective estate from any liability as a Guarantor, and
(D) no such transfer, death or other evzni has any adverse effect either on the bankruptcy-
remote status of Borrower under the requirements of any national rating agency for the
Securities (hereinafter defined) or on the stataz of Borrower as a continuing legal entity
liable for the payment of the Debt and the pericimance of all other obligations secured
hereby, (ii) transfers otherwise by operation of law it: the event of a bankruptcy, (iii) a
Lease of a portion of the Property to a space tenant; or-{iv) transfers of direct or indirect
ownership interests in Borrower by Original Principals, sibject however to all of the
following requirements: (A) no Event of Default, or any event which with the giving of
notice or the passage of time or both shall constitute an Event of Default, shall have
occurred and then be continuing; (B) Original Principals shail 11airtain a minimum of
51% of the direct or indirect ownership in Borrower; and (C) control-of 3orrower and the
management and operation of the Property is retained by the Original Principals at all
times prior to the death or legal incapacity of the Original Principals ar'd is thereafter
assumed by persons who are reasonably acceptable to Lender (and such determination by
Lender shall not be unreasonably withheld, delayed and/or conditioned). As used in this
Article 8, the term "control" means the possession, directly or indirectly, of the power to
direct or cause the direction of management, policies or activities of a person or entity,
whether through ownership of voting securities, by contract or otherwise.

(b)  Notwithstanding any provision of this Security Instrument to the contrary,
the prohibitions in Subsection 8.2(a) shail not apply to an inter vivos or testamentary
transfer of all or any portion of ownership interests in the Borrower, any general partner
manager, or managing member or any Guarantor to one or more family members of
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Original Principals or a trust in which all of the beneficial interest is held by one or more
family members of Original Principals or a partnership or limited liability company in
which a majority of the capital and profits interests are held by one or more family
members of Original Principals, provided, that any inter vivos transfer of all or any
portion of the ownership interests in the Borrower, such general partner, manager or
managing member or such Guarantor is made in connection with Original Principals’
bona fide, good faith estate planning and that the person(s) with voting control of
Borrower or the management of the Property are (i) the same person(s) who had such
voting control and management rights immediately prior to the transfer in question, or (i)
reasonably acceptable to Lender and provided further that no such transfer shall have any
asverse effect on the bankruptcy remote status of Borrower under the requirements of
any-national rating agency for the Securities. Lender acknowledges that Original
Principals and/or an Original Principal’s spouse are acceptable to exercise voting control
of Boriorver and the management of the Property. As used herein, "family members"
shall include the spouse, children and grandchildren and any lineal descendants.

(¢) "~ Notwithstanding the provisions of Section 8.2 above, Lender shall give its
consent to three scparate sales or transfers of the Property or ownership interests in the
Borrower, a general purtner, manager or managing member of the Borrower, or any
Guarantor, if (but only i} ¢ Event of Default under the Loan Documents has occurred
and is continuing, and if each of the following conditions precedent have been fully
satisfied (as determined in Leqder's sole and absolute discretion): (i) the grantee's or
transferee’s integrity, reputation, fnancial condition, character and management ability
are satisfactory to Lender in its reasonable discretion, and all information relating thereto
requested by Lender is delivered to Lencerat least 30 days prior to the proposed transfer,
(ii) the grantee's or transferee's (and its so!¢ general partner's or managing member’s)
single purpose and bankruptcy remote characicr are satisfactory to Lender in its sole
discretion, and all information relating thereto requested by Lender is delivered to Lender
at least 30 days prior to the proposed transfer, (iii) Lsader has obtained such estoppels
from any guarantors of the Note or replacement guarantess «nd such other legal opinions
regarding substantive consolidation issues, enforceability cf the assumption documents,
no adverse impact on the Securities or any REMIC holding thic Nete and similar matters
as Lender may require, (iv) all of Lender's reasonable costs and e.pe:ises associated with
the sale or transfer (including reasonable attorneys' fees) are paid by Borrower or the
grantee or transferee (with such amount not to exceed $10,000.00), (v) (he nayment of a
transfer fee not to exceed 0.5% for the first transfer and 1% for any transfer thereafter of
the then unpaid principal balance of the loan evidenced by the Note and secured hereby
(the "Loan"), (vi) the execution and delivery to Lender of a written assumption
agreement and/or substitute guaranty (in its sole and absolute discretion) and such
modifications to the Loan Documents executed by such parties and containing such terms
and conditions as Lender may require in its reasonable discretion prior to such sale or
transfer (provided that in the event the Loan is included in a REMIC and is a performing
Loan, no modification to the terms and conditions shall be made or permitted that would
cause (A) any adverse tax consequences to the REMIC or any holders of any Mortgage-
Backed Pass-Through Securities, (B) the Security Instrument to fail to be a Qualifying
Security Instrument under applicable federal law relating to REMIC's, or (C) result in a
taxation of the income from the Loan to the REMIC or cause a loss of REMIC status),

MO211:0M088:588950:3:LOUISVILLE .
N7 A2}

R~ . o —




(0707844038 Page: 39 of 65

UNOFFICIAL COPY

and (vii) if applicable, the delivery to Lender of an endorsement (at Borrower's sole cost
and expense) to Lender's policy of title insurance then insuring the lien created by this
Security Instrument in form and substance acceptable to Lender in its sole judgment.

(d)  Without limiting the foregoing, if Lender shall consent (with such consent
not to be unreasonably withheld delayed or conditioned) to a transfer of the Property, the
written assumption agreement described in Subsection 8.3(c)(vi) above shall provide for
the release of Borrower and each Guarantor of personal liability under the Note and Other
Loan Documents, but only as to acts or events occurring, or obligations arising, after the
closing of such transfer.

(¢)  Subject to satisfaction of the Mezzanine Loan Criteria (hereinafter
deiircd), the members of Borrower (the "Mezzanine Borrower") shall have the right to
pledge ai’ or any portion of Mezzanine Borrower's limited liability company interests in
Borrower to. secure a loan (a "Mezzanine Loan") to the Mezzanine Borrower.
"Mezzanine [.oan Criteria” shall mean:

() Lender shall have approved, which approval shall not be
unreasonably witiizeld or delayed, (aa) the terms of the Mezzanine Loan, (bb) the
documents and.ipstruments in connection with the Mezzanine Loan (the
"Mezzanine Loan Doruments”) and (cc) the lender providing the Mezzanine Loan
(the "Mezzanine Lender";

(i)  The Mezzanire-Lender and Lender shall have entered into a
subordination and intercreditoi agreement in form reasonably acceptable to
Lender which provides, inter alia, tha: faa) Mezzanine Lender shall have certain
limited cure rights upon the occurrence of an Event of Default under this Security
Instrument, so long as such cure occurs witiiiiy the cure period for such Event of
Default and so long as such cure does noi-require the possession, operation or
management of the Property and (bb) Mezzauine. Lender shall not, prior to
payment in full of the Debt, exercise any rights or rciedies it may have under the
Mezzanine Loan Documents including, without limitation, any rights to obtain
title to the limited liability company interests of Mezzantne Borrower in the
Borrower;

(i) The Property has (i) a projected Debt Coveinge Ratio (as
hereinafter defined), after giving effect to the Mezzanine Loan, of 1.20:1.00 or
more for the twelve (12) month period commencing on the date Borrower
requests Lender's approval of the Mezzanine Loan; (ii) maintained a Debt
Coverage Ratio of not less than 1.20:1.00 for the twelve (12) month period ending
on the date Borrower requests Lender's approval of the Mezzanine Loan; (iii) a
projected Debt Coverage Ratio, after giving effect to the Mezzanine Loan, of
0.90:1.00 or more for the twelve (12) month period commencing on the date
Borrower requests Lender's approval of the Mezzanine Loan, based on a
mortgage constant of 7.0%; (iv) maintained a Debt Coverage Ratio of not less
than 0.90:1.00 for the twelve (12) month period ending on the date Borrower
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requests Lender's approval of the Mezzanine Loan, based on a mortgage constant
of 7.0%;

(iv)  The combined loan to value ratio (including the Loan and the
Mezzanine Loan), as established by a current MAI appraisal prepared by an
appraiser approved by Lender and conducted after Borrower requests Lender's
approval of the Mezzanine Loan, is no more than eighty percent (80%);

(v) No Event of Default, nor any event which with notice or the
passage of time or both would constitute an Event of Default, shall have occurred
and be then continuing under any of the Loan Documents;

(vi)  Lender shall have received (aa) evidence reasonably satisfactory to
Lender that the Mezzanine Loan shall have no adverse effect on the bankruptcy
reinote status of Borrower under the then stated requirements of any Rating
Ageicy for the Securities and (bb) a legal opinion regarding substantive
consoli‘aiion issues;

(vii) < Delivery to Lender of all items reasonably required by Lender in
connection with Lender’s evaluation of approval of the Mezzanine Loan, ail of
which must be acceptzble in form and substance to Lender, including, without
limitation, current reni-irils, operating statements and financial statements;

(viii) Lender shali have determined that there has been no material
adverse change in the condition, financial, physical or otherwise, of the Property,
Borrower or any Guarantor since ilie‘date hereof:

(ix) Payment by Borrower of 2!l reasonable costs and expenses,
including legal fees incurred by Lender in'conrection with the Mezzanine Loan.
Borrower shall pay a deposit of $6,000 (the "Expense Deposit") toward such costs
and expenses at the time Borrower requests Lender’s approval of the Mezzanine
Loan. If Lender determines that the conditions set firth herein have not been
satisfied, the deposit less Lender’s actual costs and expenses shall be returned to
Borrower. If the actual costs and expenses are greater than 3= Expense Deposit,
Borrower shall pay the difference to Lender; and

(x)  If reasonably requested by Lender, each Rating Agency shall have
delivered written confirmation that any rating issued by such Rating Agency in
connection with the securitization of any Securities will not, as a result of the
proposed Mezzanine Loan, be downgraded from the then current ratings thereof,
qualified or withdrawn.

H For purposes hereof the term "Debt Coverage Ratio” shall mean the ratio
of Cash Available for Debt Service as defined below to annual debt service (i.e., principal
(calculated on an assumed 30 year amortization schedule) and interest payments) due
under the Note (utilizing solely for purposes of calculating the Debt Coverage Ratio an
assumed interest rate equal to the Interest Rate in effect on the date of determination of
the Debt Coverage Ratio) and any other notes secured by the Property or by direct or
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indirect pledges of equity in the Borrower. Cash Available for Debt Service, which is
generally defined below, shall be determined by Lender in a manner substantially the
same as that utilized by Lender in underwriting loans secured by similar property types at
the time of determination of the Debt Coverage Ratio. In addition, Cash Available for
Debt Service shail be adjusted by applying (i) vacancy and/or credit loss rates to gross
income at the higher of actual or market, (i) rental or average daily room rates (as
applicable) at the lower of actual or market, (iii) deductions for operating expenses based
on the higher of actual historical levels or market, and (iv) deducting expenses for capital
replacements and repairs, tenant improvements and leasing commissions, calculated at
the greater of actual or minimum amounts per square foot of the Property reasonably
required by Lender for properties of similar types, location and condition.

(g) "Cash Available for Debt Service" shall mean:

(1) all gross receipts received or (with respect to a projected Debt
Coversge Ratio) anticipated from the Property, including, without limitation, from
tenanis’in the Property and paying rent under leases in effect during the applicable
twelve (12).4vonth period, calculated on a cash basis which reflects only the
income actually ieceived during the previous twelve-month period as of the date
of such calculatien, and for an actual Debt Coverage Ratio any income anticipated
to be received during iz following twelve-month period based on leases in effect
as of the date of calculation, for such time as those leases are contracted to remain
in effect without expiration by their terms or optional termination by the tenant
(unless the tenant has waived its termination rights in writing or the term of the
lease has been extended in writing) -including without limitation all amounts to be
received from tenants as paymeiit of operating expenses but not including
refundable deposits, late fees or charges;-interest income or other non-operating
income, lease termination payments, excess)tenant improvement and leasing
commission payments included as additionai ext, principal or interest payments
received by Borrower on loans to tenants and fees and reimbursements for work
performed for tenants by Borrower, less;

(i)  all expenses actually incurred by Borrower (without duplication),
for the operation or maintenance of the Property for the appliczhile twelve-month
period, including ground rents, the cost of property managemeii* (which shall be
the greater of the actual management fee payable under a managenicrt contract in
effect for the applicable twelve (12) month period as above or market), marketing,
franchise fees (which shall be the greater of the actual fees payable under
franchise or license agreements or market), maintenance, cleaning, security, legal,
administrative, landscaping, parking maintenance, utilities, real estate taxes and
assessments and other taxes related to the operation of the Property, insurance
premiums, necessary repairs and future replacements of equipment and other
capital expenditures, tenant improvements, leasing commissions and other costs
and expenses incurred by Borrower during the applicable period, and for a
projected Debt Coverage Ratio, amounts reasonably estimated by Lender for each
of the foregoing items. Payments under the Note and non-cash deductions for
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income tax purposes shall not be deducted in determining Cash Available for
Debt Service.

Section 8.4 NO IMPLIED FUTURE CONSENT. Lender's consent to one sale,
conveyance, alienation, mortgage, encumbrance, pledge or transfer of the Property shall not be
deemed to be a waiver of Lender's right to require such consent to any future occurrence of same.
Any sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer of the Property
made in contravention of this Article 8 shall be null and void and of no force and effect.

Section8.5 COSTS OF CONSENT. Borrower agrees to bear and shall pay or
reimburse Lender on demand for all reasonable out of pocket expenses (including, without
limitation, all recording costs, reasonable outside attorneys' fees and disbursements and title
search costsy incurred by Lender, and a reasonable processing fee (not to exceed $7,500.00) to
Lender, in ¢omnection with the review, approval and documentation of any such sale,
conveyance, ahelztion, mortgage, encumbrance, pledge or transfer.

Section 8.6 . CUNTINUING SEPARATENESS REQUIREMENTS. In no event shall
any of the terms and provisions of this Article 8 amend or modify the terms and provisions
contained in Section 4.3 herein

ARTICLE 9 -
DCFAULT

Section9.1  EVENTS OF DEFAUL7: The occurrence of any one or more of the
following events shall constitute an "Event of Deinat":

(@)  ifany portion of the Debt is nci paid-prior to the tenth (10th) calendar day
(provided however, that should the tenth (10) caleadar day fall on a Saturday, Sunday or
day on which national banks in New York, New (York are not open for business,
Borrower shall be permitted to deliver such payment to Lerider on the next business day)
after the same is due or if the entire Debt is not paid on or befcie the maturity date, along
with applicable prepayment premiums, if any;

(b)  if Borrower, or its general partner, manager or miauazing member, if
applicable, violates or does not comply with any of the provisions of S¢ction 4.3, Article
8, or the Undelivered Items Letter, fails to deliver any of the reports required by Section
3.8, or fails to complete any "Immediate Repairs” (as defined in the Escrow Agreement);

(c)  if any representation or warranty of Borrower or of its members, general
partners, principals, affiliates, agents or employees, or of any Guarantor made herein or
in the Environmental Indemnity or in any other Loan Document, in any guaranty, or in
any certificate, report, financial statement or other instrument or document furmished to
Lender shall have been false or misleading in any material respect when made;

(d)  if Borrower or any Guarantor shall make an assignment for the benefit of
creditors or if Borrower or any Guarantor shall admit in writing its inability to pay, or
Borrower's or any Guarantor's failure to pay its debts as they become due;
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(e)  if (i) Borrower or any subsidiary or general partner, manager or managing
member of Borrower, or any Guarantor shall commence any case, proceeding or other
action (A} under any existing or future law of any jurisdiction, domestic or foreign,
relating to bankruptcy, insolvency, reorganization, conservatorship or relief of debtors,
seeking to have an order for relief entered with respect to it, or seeking to adjudicate it a
bankrupt or insolvent, or seeking reorganization, arrangement, adjustment, winding-up,
liquidation, dissolution, composition or other relief with respect to it or its debts, or (B)
seeking appointment of a receiver, trustee, custodian, conservator or other similar official
for it or for all or any substantial part of its assets, or Borrower or any subsidiary or
general partner, manager or managing member of Borrower, or any Guarantor shall make
» general assignment for the benefit of its creditors; or (ii) there shall be commenced
aganst Borrower or any subsidiary or general partner, manager or managing member of
Bor ovrer, or any Guarantor any case, proceeding or other action of a nature referred to in
clause’ (¥y-above which (A) results in the entry of an order for relief or any such
adjudication-cr appointment or (B) remains undismissed, undischarged or unbonded for a
period of six(y160) calendar days; or (jii) there shall be commenced against Borrower or
any subsidiary or-general partner, manager or managing member of Borrower or any
Guarantor any case, proceeding or other action seeking issuance of a warrant of
attachment, execution, distzaint or similar process against all or any substantial part of its
assets which results in the entry of any order for any such relief which shall not have
been vacated, discharged, o1 stayed or bonded pending appeal within sixty (60) calendar
days from the entry thereof; or (iv) Borrower or any subsidiary or general partner,
manager or managing member of Boirower, or any Guarantor shall take any action in
furtherance of, or indicating its cons=n’ to, approval of, or acquiescence in, any of the
acts set forth in clause (i), (ii) or (iii) abeve; or (v) Borrower or any subsidiary or general
partner, manager or managing member of Bor:gwer, or any Guarantor shall generally not,
or shall be unable to, or shall admit in writing i mabhility to, pay its debts as they become
due;

64 subject to Borrower's right to contest c<rizin liens as provided in this
Security Instrument, if the Borrower becomes aware of any mechanic's, materialman's or
other lien other than a lien for local real estate taxes and aszissments not then due and
payable, filed against the Property, and the lien shall remain undischarged of record (by
payment, bonding or otherwise) for a period of sixty (60) calendar days,

(g) if any federal tax lien is filed against Borrower, any gereral partner,
manager or managing member of Borrower, any Guarantor or the Property and same is
not discharged of record within sixty (60) calendar days after same is filed;

(h)  except as permitted in this Security Instrument, the actual or threatened
alteration, improvement, demolition or removal of any of the Improvements, or any
construction on the Property, without the prior consent of Lender, unless such alteration,
improvement, demolition, removal or construction shall be considered de minimis in the
reasonable determination of Lender;

(1) Borrower's failure to maintain the insurance required under this Security
Instrument;
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() without Lender's prior consent, (i) any managing agent for the Property
resigns or is removed, (ii) the ownership, management or control of such managing agent
is transferred to a person or entity other than the general partner, manager or managing
member of the Borrower, or (iii) there is any material change in the property management
agreement of the Property;

(k)  this Security Instrument shall cease to constitute a first-priority lien on the
Property (other than in accordance with its terms);

(1) seizure or forfeiture of the Property, or any portion thereof, or Borrower's
interest therein, resulting from criminal wrongdoing or other unlawful action of
Beirower, its affiliates, or any tenant in the Property under any federal, state or local law;

«n)  if Borrower consummates a transaction which would cause this Security
Instrumerie. or Lender's exercise of its rights under this Security Instrument, the Note or
the Other 1ran Documents to constitute a nonexempt prohibited transaction under
ERISA or recuiiin a violation of a state statute regulating governmental plans, subjecting
Lender to liability foc.aviolation of ERISA or a state statute;

(m)  if any defanlt occurs under any guaranty or indemnity including the
Environmental Indemnity <zzcuted in connection herewith and such default continues
after the expiration of applicatil< grace periods, or such guaranty or indemnity shall cease
to be in full force and effect, or ary guarantor or indemnitor shall deny or disaffirm its
obligation thereunder; and

(o)  if Borrower or any Guarantot. as the case may be, shall continue to be in
default under any other term, covenant or condition of this Security Instrument or any
Other Loan Documents for thirty (30) calendar dayz after written notice from Lender;
provided that if such default cannot reasonably be curcd within such thirty (30) calendar
day period and Borrower (or such Guarantor as the cese may be) shall have commenced
to cure such default within such thirty (30) calendar day zoried and thereafter diligently
and expeditiously proceeds to cure the same, such thirty (30) caiendar day period shall be
extended for so long as it shall require Borrower (or such Guararicotas the case may be)
in the exercise of due diligence to cure such default, it being-azresd that no such
extension shall be for a period in excess of sixty (60) calendar days attér-the notice from
Lender referred to above.

Section9.2 DEFAULT INTEREST. Borrower will pay, from the date of an Event of
Default through the earlier of the date upon which the Event of Default is cured or the date upon
which the Debt is paid in full, interest on the unpaid principal balance of the Note at a per annum
rate equal to the lesser of (a) the greater of (i) five percent (5%) plus the Prime Rate (as defined
in the Note), and (ii) five percent (5%) plus the Applicable Interest Rate (as defined in the Note),
and (b) the maximum interest rate which Borrower may by law pay or Lender may charge and
collect (the "Default Rate").
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ARTICLE 10 -

RIGHTS AND REMEDIES

Section 10.1 REMEDIES. Upon the occurrence of any Event of Default, Borrower

agrees that Lender may take such action, without notice or demand, as it deems advisable to
protect and enforce its rights against Borrower and in and to the Property, including, but not
limited to, the following actions, each of which may be pursued concurrently or otherwise, at
such time and in such order as Lender may determine, in its sole discretion, without impairing or
otherwise affecting the other rights and remedies of Lender:

(a)  Right to Perform Borrower's Covenants. If Borrower has failed to keep or

pecfeiin any covenant whatsoever contained in this Security Instrument or the Other Loan
Documments, Lender may, but shall not be obligated to any person to do so, perform or
attempt ty perform said covenant and any payment made or expense incurred in the
performance ot attempted performance of any such covenant, together with any sum
expended by-iender that is chargeable to Borrower or subject to reimbursement by
Borrower under tae Loan Documents, shall be and become a part of the "Debt", and
Borrower promises, upon'demand, to pay to Lender, at the place where the Note is
payable, all sums so incurred, paid or expended by Lender, with interest from the date
when paid, incurred or expended by Lender at the Default Rate.

(b)  Right of Entry. Lender may, prior or subsequent to the institution of any
foreclosure proceedings, enter upon ih< Property, or any part thereof, and take exclusive
possession of the Property and of all books; records, and accounts relating thereto and to
exercise without interference from Borrower ary and all rights which Borrower has with
respect to the management, possession, operation, protection, or preservation of the
Property, including without limitation the right «o -ent the same for the account of
Borrower and to deduct from such Rents all cosis.‘evpenses, and liabilities of every
character incurred by Lender in collecting such Renmis“and in managing, operating,
maintaining, protecting, or preserving the Property and t0 apply the remainder of such
Rents on the Debt in such manner as Lender may elect. All such costs, expenses, and
liabilities incurred by Lender in collecting such Rents and i managing, operating,
maintaining, protecting, or preserving the Property, if not pad sut of Rents as
hereinabove provided, shall constitute a demand obligation owing by Beiower and shall
bear interest from the date of expenditure until paid at the Default Rate, all 'of which shall
constitute a portion of the Debt. If necessary to obtain the possession provided for above,
Lender may invoke any and all legal remedies to dispossess Borrower, including
specifically one or more actions for forcible entry and detainer, trespass to try title, and
restitution. In connection with any action taken by Lender pursuant to this Subsection
10.1(b), Lender shall not be liable for any loss sustained by Borrower resulting from any
failure to let the Property, or any part thereof, or from any other act or omission of
Lender in managing the Property unless such loss is caused by the wiliful misconduct of
Lender, nor shall Lender be obligated to perform or discharge any obligation, duty, or
liability under any Lease or under or by reason hereof or the exercise of rights or
remedies hereunder. Borrower shall and does hereby agree to indemnify Lender for, and
to hold Lender harmless from, any and all liability, loss, or damage, which may or might
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be incurred by Lender under any such Lease or under or by reason hereof or the exercise
of nights or remedies hereunder, and from any and all claims and demands whatsoever
which may be asserted against Lender by reason of any alleged obligations or
undertakings on its part to perform or discharge any of the terms, covenants, or
agreements contained in any such Lease. Should Lender incur any such liability, the
amount thereof, including without limitation costs, expenses, and reasonable attorneys'
fees, together with interest thereon from the date of expenditure until paid at the Default
Rate, shall be secured hereby, and Borrower shall reimburse Lender therefor immediately
upon demand. Nothing in this Subsection 10.1(b) shall impose any duty, obligation, or
responsibility upon Lender for the control, care, management, leasing, or repair of the
Pieverty, nor for the carrying out of any of the terms and conditions of any such Lease;
nor zhall it operate to make Lender responsible or liable for any waste committed on the
Proper'y by the tenants or by any other parties, or for any hazardous substances or
envircamental conditions on or under the Property, or for any dangerous or defective
condition-5f the Property or for any negligence in the management, leasing, upkeep,
repair, or ccatiol of the Property resulting in loss or injury or death to any tenant,
licensee, empioyee; or stranger. Borrower hereby assents to, ratifies, and confirms any
and all actions of L¢raer with respect to the Property taken under this subsection.

()  Right to Accelerate. Lender may, without notice (except as provided in
Section 9.1(o) above) demarid’ presentment, notice of nonpayment or nonperformance,
protest, notice of protest, noticc ot intent to accelerate, notice of acceleration, or any other
notice or any other action, all of which are hereby waived by Borrower and all other
parties obligated in any manner whatsoever on the Debt, declare the entire unpaid balance
of the Debt immediately due and payatie; =nd upon such declaration, the entire unpaid
balance of the Debt shall be immediately due a:id payable.

(d)  Foreclosure-Power of Sale. Lender may institute a proceeding or
proceedings, judicial, or nonjudicial, by advertisemeri cr otherwise, for the complete or
partial foreclosure of this Security Instrument or the cGmplete or partial sale of the
Property under power of sale or under any applicable provision of law. Lender may sell
the Property, and all estate, right, title, interest, claim and deraand of Borrower therein,
and all rights of redemption thereof, at one or more sales, as an ertire.y or in parcels, with
such elements of real and/or personal property, and at such time and place and upon such
terms as it may deem expedient, or as may be required by applicable law, and in the event
of a sale, by foreclosure or otherwise, of less than all of the Property, this Security
Instrument shall continue as a lien and security interest on the remaining portion of the
Property.

(e)  Rights Pertaining to Sales. Subject to the requirements of applicable law
and except as otherwise provided herein, the following provisions shall apply to any sale
or sales of all or any portion of the Property under or by virtue of Subsection 10.1(d)
above, whether made under the power of sale herein granted or by virtue of judicial
proceedings or of a judgment or decree of foreclosure and sale:

(1) Lender may conduct any number of sales from time to time. The
power of sale set forth above shall not be exhausted by any one or more such sales
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as to any part of the Property which shall not have been sold, nor by any sale
which is not completed or is defective in Lender's opinion, until the Debt shall
have been paid in full.

(i)  Any sale may be postponed or adjourned by public announcement
at the time and place appointed for such sale or for such postponed or adjourned
sale without further notice.

(iif)  After cach sale, Lender or an officer of any court empowered to do
so shall execute and deliver to the purchaser or purchasers at such sale a good and
sufficient instrument or instruments granting, conveying, assigning and
transferring all right, title and interest of Borrower in and to the property and
rights sold and shall receive the proceeds of said sale or sales and apply the same
as specified in the Note. Lender is hereby appointed the true and lawful attorney-
1r-izct of Borrower, which appointment is irrevocable and shall be deemed to be
coupled with an interest, in Borrower's name and stead, to make all necessary
conveydnces, assignments, transfers and deliveries of the property and rights so
sold, Borrov.ei hereby ratifying and confirming all that said attorney or such
substitute or siostitutes shall lawfully do by virtue thereof. Nevertheless,
Borrower, if requesied by Lender, shall ratify and confirm any such sale or sales
by executing and dc'ivering to Lender or such purchaser or purchasers all such
instruments as may be-a.visable, in Lender's judgment, for the purposes as may
be designated in such request.

(iv)  Any and all staterients of fact or other recitals made in any of the
instruments referred to in Subsection 14).1(e)(iii) given by Lender shall be taken
as conclusive and binding against ali persons as to evidence of the truth of the
facts so stated and recited.

(v)  Any such sale or sales shall operaic to divest all of the estate, right,
title, interest, claim and demand whatsoever, whether at law or in equity, of
Borrower in and to the properties and rights so sold, and shall be a perpetual bar
both at law and in equity against Borrower and any and all persons claiming or
who may claim the same, or any part thereof or any interest insrein, by, through
or under Borrower to the fullest extent permitted by applicable las.

(vi)  Upon any such sale or sales, Lender may bid for and acquire the
Property and, in lieu of paying cash therefor, may make settlement for the
purchase price by crediting against the Debt the amount of the bid made therefor,
after deducting therefrom the expenses of the sale, the cost of any enforcement
proceeding hereunder, and any other sums which Lender is authorized to deduct
under the terms hereof, to the extent necessary to satisfy such bid.

(vil) Upon any such sale, it shall not be necessary for Lender or any
public officer acting under execution or order of court to have present or
constructively in its possession any of the Property.
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(H Lender's Judicial Remedies. Lender may proceed by suit or suits, at law
or in equity, to enforce the payment of the Debt to foreclose the liens and security
interests of this Security Instrument as against all or any part of the Property, and to have
all or any part of the Property sold under the judgment or decree of a court of competent
jurisdiction. This remedy shall be cumulative of any other nonjudicial remedies available
to Lender under this Security Instrument, the Note or the Other Loan Documents.
Proceeding with a request or receiving a judgment for legal relief shall not be or be
deemed to be an election of remedies or bar any available nonjudicial remedy of Lender.

(g)  Lender's Right to Appointment of Receiver. Lender, as a matter of right
ard (i) without regard to the sufficiency of the security for repayment of the Debt and
wiiiout notice to Borrower, (ii) without any showing of insolvency, fraud, or
mismiar agement on the part of Borrower, (iii) without the necessity of filing any judicial
or othur proceeding other than the proceeding for appointment of a receiver, and
(iv) withoui regard to the then value of the Property, shall be entitled to the appointment
of a receiver cr receivers for the protection, possession, control, management and
operation of tiie Preperty, including (without limitation), the power to collect the Rents,
enforce this Security instrument and, in case of a sale and deficiency, during the full
statutory period of rede:npiion (if any), whether there be a redemption or not, as well as
during any further times wh=n Borrower, except for the intervention of such receiver,
would be entitled to collectin »f such Rents. Borrower hereby irrevocably consents to
the appointment of a receiver or receivers. Any receiver appointed pursuant to the
provisions of this subsection shall have the usual powers and duties of receivers in such
matters.

(hy  Commercial Code Remedies. Fxercise any and all rights and remedies
granted to a secured party upon default under the-Uniform Commercial Code, including,
without limiting the generality of the foregoing: (1) the right to take possession of the
Personal Property or any part thereof, and to take s1ck other measures as Lender may
deem necessary for the care, protection and preservatior of the Personal Property, and
(ii) request Borrower at its expense to assemble the Personal Property and make it
available to Lender at a convenient place acceptable to Lender. Any notice of sale,
disposition or other intended action by Lender with respect to the Personal Property sent
to Borrower in accordance with the provisions hereof at least ten (12) 4ays prior to such
action, shall constitute commercially reasonable notice to Borrower.

(1) Apply Escrow Funds. Lender may apply any Funds (as defined in the
Escrow Agreement) and any other sums held in escrow or otherwise by Lender in

accordance with the terms of this Security Instrument or any Other Loan Document to the -

payment of the following items in any order in its uncontrolled discretion:
() Taxes and Other Charges;
(i)  Insurance Premiums;

(iii)  Interest on the unpaid principal balance of the Note;
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(iv)  Amortization of the unpaid principal balance of the Note; and

(v)  All other sums payable pursuant to the Note, this Security
Instrument and the Other Loan Documents, including without limitation advances
made by Lender pursuant to the terms of this Security Instrument and reasonable
internal costs and expenses incurred by Lender including, without limitation,
Lender's reasonable in-house legal fees.

)] Other Rights. Lender (1) may surrender the Policies maintained pursuant
to this Security Instrument or any part thereof, and upon receipt shall apply the unearned
premiums as a credit on the Debt, and, in connection therewith, Borrower hereby
appoints Lender as agent and attorney-in-fact (which is coupled with an interest and is
therriore irrevocable) for Borrower to collect such premiums; and (ii) may apply the Tax
and 1msurance Funds (as defined in the Escrow Agreement) and/or the On-going
Replacerient. Funds (as defined in the Escrow Agreement) and any other funds held by
Lender toward payment of the Debt; and (iii) shall have and may exercise any and all
other rights and remedies which Lender may have at law or in equity, or by virtue of any
of the Loan Documep:s, or otherwise.

(k)  Discontimance of Remedies. In case Lender shall have proceeded to
invoke any right, remedy, o recourse permitted under the Loan Documents and shall
thereafter elect to discontinue sr abandon same for any reason, Lender shall have the
unqualified right so to do and, in such event, Borrower and Lender shall be restored to
their former positions with respeci-tz the Debt, the Loan Documents, the Property or
otherwise, and the rights, remedies, recourses and powers of Lender shall continue as if
same had never been invoked.

(D Remedies Cumulative. All rights; remedies, and recourses of Lender
granted in the Note, this Security Instrument and the Other Loan Documents, any other
pledge of collateral, or otherwise available at law or equity: (i) shall be cumulative and
concurrent; {ii) may be pursued separately, successiv:ly, or concurrently against
Borrower, the Property, or any one or more of them, at the sol= discretion of Lender; (iii)
may be exercised as often as occasion therefor shall arise, it being agreed by Borrower
that the exercise or failure to exercise any of same shall in no even be construed as a
waiver or release thereof or of any other right, remedy, or reconse; (iv) shall be
nonexclusive; (v) shall not be conditioned upon Lender exercising o7 pursuing any
remedy in relation to the Property prior to Lender bringing suit to recover the Debt; and
(vi) in the event Lender elects to bring suit on the Debt and obtains a judgment against
Borrower prior to exercising any remedies in relation to the Property, all liens and
security interests, including the lien of this Security Instrument, shall remain in full force
and effect and may be exercised thereafter at Lender's option.

(m)  Bankruptcy Acknowledgment. In the event the Property or any portion
thereof or any interest therein becomes property of any bankruptcy estate or subject to
any state or federal insolvency proceeding, then Lender shall immediately become
entitled, in addition to all other relief to which Lender may be entitled under this Security
Instrument, to obtain (i) an order from the Bankruptcy Court or other appropriate court
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granting immediate relief from the automatic stay pursuant to § 362 of the Bankruptcy
Code so to permit Lender to pursue its rights and remedies against Borrower as provided
under this Security Instrument and all other rights and remedies of Lender at law and in
equity under applicable state law, and (ii) an order from the Bankruptcy Court prohibiting
Borrower's use of all "cash collateral” as defined under § 363 of the Bankruptcy Code. In
connection with such Bankruptcy Court orders, Borrower shall not contend or allege in
any pleading or petition filed in any court proceeding that Lender does not have sufficient
grounds for relief from the automatic stay. Any bankruptcy petition or other action taken
by the Borrower to stay, condition, or inhibit Lender from exercising its remedies are
hereby admitted by Borrower to be in bad faith and Borrower further admits that Lender
would have just cause for relief from the automatic stay in order to take such actions
autborized under state law.

(n,  Application of Proceeds. The proceeds from any sale, lease, or other
disposition ipade pursuant to this Security Instrument, or the proceeds from the surrender
of any insurzace policies pursuant hereto, or any Rents collected by Lender from the
Property, or tiie Tax and Insurance Escrow Fund or the Replacement Escrow Fund (as
defined in the Escrov’” Agreement) or proceeds from insurance which Lender elects to
apply to the Debt pursuant to Article 3 hereof, shall be applied by Lender to the Debt in
the following order ana pdority: (1) to the payment of all expenses of advertising,
selling, and conveying the “reperty or part thercof, and/or prosecuting or otherwise
collecting Rents, proceeds, preiniums or other sums including reasonable attorneys' fees;
(2) to that portion, if any, of the Debt with respect to which no person or entity has
personal or entity liability for paymert (*he "Exculpated Portion"), and with respect to
the Exculpated Portion as follows: first“to accrued but unpaid interest, second, to
matured principal, and third, to unmatured priiicipal in inverse order of maturity; (3) to
the remainder of the Debt as follows: first, to *2¢ remaining accrued but unpaid interest,
second, to the matured portion of principal of the Deut. and third, to prepayment of the
unmatured portion, if any, of principal of the Debt app'iad to installments of principal in
inverse order of maturity; (4) the balance, if any or to fhi¢ <xtent applicable, remaining
after the full and final payment of the Debt to the holder or neneficiary of any inferior
liens covering the Property, if any, in order of the priority of sach inferior liens (Lender
shall hereby be entitled to rely exclusively on a commitment for itle insurance issued to
determine such priority); and (5) the cash balance, if any, to tie Borrower. The
application of proceeds of sale or other proceeds as otherwise provided herein shall be
deemed to be a payment of the Debt like any other payment. The balarice of the Debt
remaining unpaid, if any, shall remain fully due and owing in accordance with the terms
of the Note and the other Loan Documents.

Section 10.2 RIGHT OF ENTRY. Lender and its agents shall have the right to enter

and inspect the Property at all reasonable times.
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ARTICLE 11 -

INDEMNIFICATION; SUBROGATION

Section 11.1 GENERAL INDEMNIFICATION.

(@)  Borrower shall indemnify, defend and hold Lender harmless against: (i)
any and all claims for brokerage, leasing, finder's or similar fees which may be made
relating to the Property or the Debt, and (ii) any and all liability, obligations, losses,
damages, penalties, claims, actions, suits, costs and expenses (including Lender's
reasonable attorneys' fees, together with reasonable appellate counsel fees, if any) of
whatever kind or nature which may be asserted against, imposed on or incurred by
Lencer in connection with the Debt, this Security Instrument, the Property, or any part
thereof, ¢r the exercise by Lender of any rights or remedies granted to it under this
Security instrument; provided, however, that nothing herein shall be construed to obligate
Borrower to ziremnify, defend and hold harmless Lender from and against any and all
liabilities, obligations, losses, damages, penalties, claims, actions, suits, costs and
expenses enacted agaiiist, imposed on or incurred by Lender by reason of Lender's willful
misconduct or gross negilgence.

(b)  If Lender 15" uiade a party defendant to any litigation or any claim is
threatened or brought against Zender concerning the secured indebtedness, this Security
Instrument, the Property, or any prit thereof, or any interest therein, or the construction,
maintenance, operation or occupancy 51 use thereof and such litigation or claim is not the
result of gross negligence or willful misconduct by Lender, then Lender shall notify
Borrower of such litigation or claim ancd P¢rrower shall indemnify, defend and hold
Lender harmless from and against all liability by reason of said litigation or claims,
including reasonable attorneys' fees (together wit!i reasonable appellate counsel fees, if
any). The right to such attorneys' fees (together wiili reasonable appellate counsel fees, if
any) and expenses incurred by Lender in any suci fiigation or claim of the type
described in this Subsection 11.1(b), whether or not aiiy such litigation or claim is
prosecuted to judgment, shail be deemed to have accrued on tive commencement of such
claim or action and shall be enforceable whether or not such clair1 or action is prosecuted
to judgment. If Lender commences an action against Borrower ¢ ¢riforce any of the
terms hereof or to prosecute any breach by Borrower of any of the <eiins hereof or to
recover any sum secured hereby, Borrower shall pay to Lender its reasonatle attorneys'
fees (together with reasonable appellate counsel fees, if any) and expenses. If Borrower
breaches any term of this Security Instrument, Lender may engage the services of an
attorney or attorneys to protect its rights hereunder, and in the event of such engagement
following any breach by Borrower, Borrower shall pay Lender reasonable attorneys' fees
(together with reasonable appellate counsel fees, if any) and expenses incurred by
Lender, whether or not an action is actually commenced against Borrower by reason of
such breach. All references to "attorneys” in this Subsection 11.1(b) and elsewhere in
this Security Instrument shall include without limitation any attorney or law firm engaged
by Lender and Lender's in-house counsel, and all references to "fees and expenses” in
this Subsection 11.1(b) and elsewhere in this Security Instrument shall include without
limitation any fees of such attorney or law firm and any allocation charges.
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(c) A waiver of subrogation shall be obtained by Borrower from its insurance
cartier and, consequently, Borrower waives any and all right to claim or recover against
Lender, its officers, employees, agents and representatives, for loss of or damage to
Borrower, the Property, Borrower's property or the property of others under Borrower's
control from any cause insured against or required to be insured against by the provisions
of this Security Instrument.

Section 11.2 ENVIRONMENTAL INDEMNIFICATION. Borrower shall, at its sole
cost and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties
from and against any and all Losses (as hereinafter defined) imposed upon or incurred by or
asserted ~gainst any Indemnified Parties (other than (i) those arising solely from a state of facts
that first came into existence afier Lender acquired title to the Property through foreclosure or a
deed in lieu thereof or (ii) Losses caused by Lender’s gross negligence or willful misconduct),
and directly «r indirectly arising out of or in any way relating to any one or more of the
following: (a) ai'v-presence of any Hazardous Substances (as hereinafter defined) in, on, above,
or under the Properiy, (b) any past, present or future Release (as hereinafter defined) of
Hazardous Substances 1n, on, above, under or from the Property; (¢) any activity by Borrower,
any person or entity affilizteZ with Borrower, and any user of the Property in connection with
any actual, proposed or threatencd use, treatment, storage, holding, existence, disposition or
other Release, generation, production, manufacturing, processing, refining, control, management,
abatement, removal, handling, trazsier or transportation to or from the Property of any
Hazardous Substances at any time locait:d in, under, on or above the Property; (d) any activity by
Borrower, any person or entity affiliated with Borrower, and any user of the Property in
connection with any actual or proposed Remediation (as hereinafter defined) of any Hazardous
Substances at any time located in, under, or_nr above the Property, whether or not such
Remediation is voluntary or pursuant to court or adipiaistrative order, including but not limited
to any removal, remedial or corrective action; (e) any r-2si, present or threatened non-compliance
or violations of any Environmental Law (as hereinafter defired) (or permits issued pursuant to
any Environmental Law) in connection with the Property or opsrations thereon, including but not
limited to any failure by Borrower, any person or entity affiliate2 with Borrower, and any tenant
or other user of the Property to comply with any order of ary fovernmental authority in
comnection with any Environmental Laws; (f) the imposition, recoiaing or filing or the future
imposition, recording or filing of any Environmental Lien (as hercinaftér dufined) encumbering
the Property; (g) any administrative processes or proceedings or judicial procecdings in any way
connected with any matter addressed in this Section 11.2; (h) any misrepresentation or
inaccuracy in any representation or warranty or material breach or failure 1O perform any
covenants or other obligations under the Environmental Indemnity of even date executed by
Borrower; and (i) any diminution in value of the Property in any way comnected with any
occurrence or other matter referred to in this Section 11.2, but only to the extent Lender has
realized a loss because of such diminution in value.

The term "Environmental Law" means any present and future federal, state and local
laws, statutes, ordinances, rules, regulations and the like, as well as common law, relating to
protection of human health or the environment, relating to Hazardous Substances, relating to
liability for or costs of Remediation or prevention of Releases of Hazardous Substances or
relating to liability for or costs of other actual or threatened danger to human health or the
environment or relating to any wrongful death, personal injury or property damage that is caused
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by or related to the presence, growth, proliferation, reproduction, dispersal, or contact with any
biological organism or portion thereof, including molds or other fungi, bacteria or other
microorganisms or any etiologic agents or materials. The term "Environmental Law" includes,
but is not limited to, the following statutes, as amended, any successor thereto, and any
regulations promulgated pursuant thereto, and any state or local statutes, ordinances, rules,
regulations and the like addressing similar issues: the Comprehensive Environmental Response,
Compensation and Liability Act; the Emergency Planning and Community Right-to-Know Act;
the Hazardous Substances Transportation Act; the Resource Conservation and Recovery Act
(including but not limited to Subtitle I relating to underground storage tanks); the Solid Waste
Disposal Act; the Clean Water Act; the Clean Air Act; the Toxic Substances Control Act; the
Safe Driziring Water Act; the Occupational Safety and Health Act; the Federal Water Pollution
Control Act; the Federal Insecticide, Fungicide and Rodenticide Act; the Endangered Species
Act; the Nauoaal Environmental Policy Act; and the River and Harbors Appropriation Act. The
term "Envircamental Law" also includes, but is not limited to, any present and future federal,
state and local laws, statutes, ordinances, rules, regulations and the like, as well as common law:
conditioning transfér/ of property upon a negative declaration or other approval of a
governmental authority of the environmental condition of the Property; requiring notification or
disclosure of Releases of 1iazardous Substances or other environmental condition of the Property
to any governmental authority o other person or entity, whether or not in connection with
transfer of title to or interest in property; imposing conditions or requirements in connection with
permits or other authorization for lawfal activity; relating to nuisance, trespass or other causes of
action related to the Property; and relating to wrongful death, personal injury, or property or
other damage in connection with any phys:cal condition or the presence of biological or etiologic
agents or materials or use, management, or mair.tenance of the Property.

The term "Environmental Lien" includes tut is not limited to any lien or other
encumbrance imposed pursuant to Environmental La»; whether due to any act or omission of
Borrower or any other person or entity.

The term "Hazardous Substances” includes but is noi-1zaited to any and all substances,
biological and etiologic agents or materials (whether solid, liquid ‘or gas) defined, listed, or
otherwise classified as pollutants, hazardous wastes, hazardous substances, hazardous materials,
extremely hazardous wastes, or words of similar meaning or regulatory effe:t under any present
or future Environmental Laws or that may have a negative impact on %uxizn health or the
environment, including but not limited to petroleum and petroleum produsis, asbestos and
asbestos-containing materials, polychlorinated biphenyls, lead, lead-based (paints, radon,
radioactive materials, flammables and explosives, and any biological organism or portion thereof
(living or dead), including molds or other fungi, bacteria or other microorganisms, or any
etiologic agents or materials.

The term "Indemnified Parties” includes but is not limited to Lender, any person or
entity who is or will have been involved in originating the Loan evidenced by the Note, any
person or entity who is or will have been involved in servicing the Loan, any person or entity in
whose name the encumbrance created by this Security Instrument is or will have been recorded,
persons and entities who may hold or acquire or will have held a full or partial interest in the
Loan (including but not himited to those who may acquire any interest in Securities, as well as
custodians, trustees and other fiduciaries who hold or have held a full or partial interest in the
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Loan for the benefit of third parties), as well as the respective directors, officers, shareholders,
partners, employees, agents, servants, representatives, contractors, subcontractors, affiliates,
subsidiaries, participants, successors and assigns of any and all of the foregoing (including but
not limited to any other person or entity who holds or acquires or will have held a participation
or other full or partial interest in the Loan or the Property, whether during the term of the Loan or
as part of or following foreclosure pursvant to the Loan) and including but not limited to any
successors by merger, consolidation or acquisition of all or a substantial part of Lender's assets
and business.

The term "Losses” includes but is not limited to any claims, suits, liabilities (including
but not limited to strict liabilities), administrative or judicial actions or proceedings, obligations,
debts, daiiages, losses, costs, expenses, diminutions in value, fines, penalties, charges, fees,
expenses, cos's of Remediation (whether or not performed voluntarily), judgments, award,
amounts paid 1 settlement, foreseeable and unforeseeable consequential damages, litigation
costs, attorneys' fves, engineer's fees, environmental consultants' fees and investigation costs
(including but not liraited to costs for sampling, testing and analysis of soil, water, air, building
materials, and other iuaterials and substances whether solid, liquid or gas), of whatever kind or
nature, and whether or-ust incurred in connection with any judicial or administrative
proceedings.

The term "Release” with rcspest to any Hazardous Substance includes but is not limited
to any release, deposit, discharge, eussion, leaking, leaching, spilling, seeping, migrating,
injecting, pumping, pouring, emptying, escaping, dumping, disposing or other movement of
Hazardous Substances.

The term "Remediation" includes but is rot limited to any response, remedial, removal,
or corrective action; any activity to cleanup, detcxifv, decontaminate, contain or otherwise
remediate any Hazardous Substance; any actions to preveut, cure or mitigate any Release of any
Hazardous Substance; any action to comply with any Envircomental Laws or with any permits
issued pursuant thereto; any inspection, investigation, stucy, menitoring, assessment, audit,
sampling and testing, laboratory or other analysis, or evaluatiou relating to any Hazardous
Substances or to anything referred to in this Article 11.

Section 11.3 DUTY TO DEFEND AND ATTORNEYS ANL-O:HER FEES AND
EXPENSES. Subject to the limitations set forth in Sections 11.1 and 11.2 heieaf, upon written
request by any Indemnified Party, Borrower shall defend such Indemnified Party (it requested by
any Indemnified Party, in the name of the Indemnified Party) by attorneys and other
professionals reasonably approved by the Indemnified Parties. If Borrower does not provide a
defense attorneys and other professional reasonably satisfactory to Indemnified Parties, any
Indemnified Parties may, in their sole and absolute discretion, engage their own attorneys and
other professionals to defend or assist them, and, at the option of Indemnified Parties, their
attorneys shall control the resolution of claim or proceeding. Upon demand, Borrower shall pay
or, in the reasonable discretion of the Indemnified Parties, reimburse, the Indemnified Parties for
the payment of reasonable fees and disbursements of attorneys, engineers, environmental
consultants, laboratories and other professionals in connection therewith.
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Section 11.4 SURVIVAL OF INDEMNITIES. Notwithstanding any provision of this
Security Instrument or any other Loan Document to the contrary, but subject to a release of the
Borrower and Guarantor pursuant to Section 8.3(d} hereof, the provisions of Section 11.1 and
Section 11.2, and Borrower's obligations thereunder, shall survive (a) the repayment of the Note,
(b) the foreclosure of this Security Instrument, and {c) the release (or reconveyance, as
applicable) of the lien of this Security Instrument.

ARTICLE 12 -

SECURITY AGREEMENT

Section 12.1  SECURITY AGREEMENT. This Security Instrument is both a real
property meortzage and a "security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests,
whether tangibl¢ o intangible in nature, of Borrower in the Property. Borrower by executing
and delivering this S¢curity Instrument has granted and hereby grants to Lender, as security for
the Obligations, a sccuritv interest in the Property to the full extent that the Property may be
subject to the Uniform Coripiercial Code (said portion of the Property so subject to the Uniform
Commercial Code being callec inthis paragraph the "Collateral”). Borrower hereby authorizes
Lender to prepare and file, in {form and substance satisfactory to Lender, such financing
statements, continuation statememn:s, other uniform commercial code forms and shall pay all
expenses and fees in connection wiiii the filing and recording thereof, and such further
assurances as Lender may from time to time, reasonably consider necessary to create, perfect,
and preserve Lender's security interest hereia zranted. This Security Instrument shall also be
effective as a "fixture filing" as to property which is or is to become fixtures. Information
concerning the security interest herein granted may be obtained from the parties at the addresses
of the parties set forth in the first paragraph of this Security Instrument. If an Event of Default
shall occur, Lender, in addition to any other rights and reniedies which they may have, shall have
and may exercise immediately and without demand, any and-e!! rights and remedies granted to a
secured party upon default under the Uniform Commercial Code; including, without limiting the
generality of the foregoing, the right to take possession of the Collateral or any part thereof, and
to take such other measures as Lender may deem necessary fir the care, protection and
preservation of the Collateral. Upon request or demand of Lender, Borrywe: shall at its expense
assemble the Collateral and make it available to Lender at a convenient piace acceptable to
Lender. Borrower shall pay to Lender on demand any and all expenses, includrig legal expenses
and attorneys' fees, incurred or paid by Lender in protecting the interest in the Collateral and in
enforcing the rights hereunder with respect to the Collateral. Any notice of sale, disposition or
other intended action by Lender with respect to the Collateral sent to Borrower in accordance
with the provisions hereof at least ten (10) days prior to such action, shall constitute
commercially reasonable notice to Borrower. The proceeds of any disposition of the Collateral,
or any part thereof, may be applied by Lender to the payment of the Obligations in such priority
and proportions as Lender in its discretion shall deem proper. Borrower shall promptly advise
Lender of the accrual of any commercial tort claims involving the Property. In the event of any
change in name, identity, structure, or jurisdiction or form of organization of any Borrower, such
Borrower shall notify Lender thereof, and Lender shall be authorized to prepare and file such
Uniform Commercial Code forms as Lender may deem necessary to maintain the priority of
Lender's lien upon and security interest in the Collateral, and Borrower shall pay all expenses
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and fees in connection with such filing. Lender shall also be authorized to prepare and file such
other additional Uniform Commercial Code forms or continuation statements as Lender shall
deem necessary, and Borrower shall pay all expenses and fees in connection with the filing
thereof, it being understood and agreed, however, that no such additional documents shall
increase Borrower's obligations under the Note, this Security Instrument and the Other Loan
Documents. Borrower hereby irrevocably appoints Lender as its attorney-in-fact, coupled with
an interest, to file with the appropriate public office on its behalf any financing or other
statements signed only by Lender, as Borrower's attorney-in-fact, in connection with the
Collateral covered by this Security Instrument. Notwithstanding the foregoing, Borrower shall
appear and defend in any action or proceeding which affects or purports to affect the Property
and any.ititerest or right therein, whether such proceeding affects title or any other rights in the
Property (22:d in conjunction therewith, Borrower shall fully cooperate with Lender in the event
Lender is a 0a'ty to such action or proceeding).

Section 12.2-. FIXTURE FILING INFORMATION. The information in the subsections
below this paragrapli 15 provided in connection with the filing of this Security Instrument as a
financing statement as referred to above, and the Borrower hereby represents and warrants such
information to be true and-ceuplete as of the date of this Security Instrument.

(a) The Borrovier is the record owner of the real estate described in this
Security Instrument. The narne and mailing address of the record owner of the real estate
described in this Security Instiuinent is set forth in the first paragraph of this Security
Instrument.

(b)  For purposes of the Unitorm1 Commercial Code, Borrower is the Debtor.
The name, mailing address, type of orgaiization and state of formation of the Debtor
(Borrower) is set forth in the first paragrarh of this Security Instrument. The
Organizational Identification Number of the Borrower is 3809185.

(c)  For purposes of the Uniform Commercial Code, the Lender is the Secured
Party. The name and mailing address of the Secured Party i Lender) is:

JPMorgan Chase Bank, N.A.

c/o ARCap Servicing, Inc.

5221 North O'Connor Boulevard, Suite 600
Irving, Texas 75039

Attention: Wesley Wolf

(d)  This document covers goods which are or are to become fixtures.
ARTICLE 13 -
WAIVERS

Section 13.1 MARSHALLING AND OTHER MATTERS. Bomrower hereby waives,
to the extent permitted by law, the benefit of all appraisement, valuation, stay, extension,
reinstatement and redemption laws now or hereafter in force and all rights of marshalling in the
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event of any sale hereunder of the Property or any part thereof or any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any order or
decree of foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each
and every person acquiring any interest in or title to the Property subsequent to the date of this
Security Instrument and on behalf of all persons to the extent permitted by applicable law.

Section 13.2 WAIVER OF NOTICE. Borrower shall not be entitled to any notices of
any nature whatsoever from Lender except with respect to matters for which this Security
Instrument specifically and expressly provides for the giving of notice by Lender to Borrower
and except with respect to matters for which Lender is required by applicable law to give notice,
and Borrower hereby expressly waives the right to receive any notice from Lender with respect
to any mairer for which this Security Instrument does not specifically and expressly provide for
the giving ci notice by Lender to Borrower.

Section 13.5 . DISCRETION OF LENDER. Wherever pursuant to this Security
Instrument Lender exercises any right given to it to approve or disapprove, or any arrangement
or term is to be satisiactory to Lender, the decision of Lender to approve or disapprove or to
decide that arrangements ;. icrms are satisfactory or not satisfactory shall be in the reasonable
discretion of Lender (not to be unseasonably withheld, conditioned or delayed) and shall be final
and conclusive, except as may u¢ sinerwise expressly and specifically provided herein.

Section 13.4 INTENTIONA1:.Y OMITTED.

Section 13.5 WAIVER OF TRIAL 2Y JURY. BORROWER HEREBY AGREES
NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY,
AND WAIVES ANY RIGHT TO TRIAL BY JVRY FULLY TO THE EXTENT THAT
ANY SUCH RIGHT SHALL NOW OR HEREAI'TER EXIST WITH REGARD TO THIS
SECURITY INSTRUMENT, THE NOTE OR THE CTHER LOAN DOCUMENTS, OR
ANY CLAIM, COUNTERCLAIM OR OTHER ACYION ARISING IN CONNECTION
THEREWITH INCLUDING, BUT NOT LIMITED T( THOSE RELATING TO (A)
ALLEGATIONS THAT A PARTNERSHIP EXISTS PyTWEEN LENDER AND
BORROWER; (B) USURY OR PENALTIES OR DAMAGES THEREFOR; (C)
ALLEGATIONS OF UNCONSCIONABLE ACTS, DECEPTIVE TRADE PRACTICE,
LACK OF GOOD FAITH OR FAIR DEALING, LACK &Y COMMERCIAL
REASONABLENESS, OR SPECIAL RELATIONSHIPS (SUCH A5 FIDUCIARY,
TRUST OR CONFIDENTIAL RELATIONSHIP); (D) ALLEGATIONS GF GOMINION,
CONTROL, ALTER EGO, INSTRUMENTALITY, FRAUD, REAL ESTATE FRAUD,
MISREPRESENTATION, DURESS, COERCION, UNDUE INFLUENCE,
INTERFERENCE OR NEGLIGENCE; (E) ALLEGATIONS OF TORTIOUS
INTERFERENCE WITH PRESENT OR PROSPECTIVE BUSINESS RELATIONSHIPS
OR OF ANTITRUST; OR (F) SLANDER, LIBEL OR DAMAGE TO REPUTATION.
THIS WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN KNOWINGLY AND
VOLUNTARILY BY BORROWER, AND IS INTENDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT
TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE. LENDER IS HEREBY
AUTHORIZED TO FILE A COPY OF THIS PARAGRAPH IN ANY PROCEEDING AS
CONCLUSIVE EVIDENCE OF THIS WAIVER BY BORROWER.
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Section 13.6 WAIVER OF AUTOMATIC OR SUPPLEMENTAL STAY. In the event
of the filing of any voluntary or involuntary petition under the Bankruptcy Code by or against
Borrower (other than an involuntary petition filed by or joined in by Lender), the Borrower shatl
not assert, or request any other party to assert, that the automatic stay under § 362 of the
Bankruptcy Code shall operate or be interpreted to stay, interdict, condition, reduce or inhibit the
ability of Lender to enforce any rights it has by virtue of this Security Instrument, or any other
rights that Lender has, whether now or hereafter acquired, against any guarantor of the Debt.
Further, Borrower shall not seek a supplemental stay or any other relief, whether injunctive or
otherwise, pursuant to § 105 of the Bankruptcy Code or any other provision therein to stay,
interdict, condition, reduce or inhibit the ability of Lender to enforce any rights it has by virtue of
this Security Instrument against any guarantor of the Debt. The waivers contained in this
paragraph are a material inducement to Lender's willingness to enter into this Security
Instrument @ni Borrower acknowledges and agrees that no grounds exist for equitable relief
which would var. delay or impede the exercise by Lender of Lender's rights and remedies against
Borrower or any guszantor of the Debt.

ARTICLE 14 -

NOTICES

Section 14.1 NOTICES. Al nntices or other written communications hereunder shall
be deemed to have been properly giver (i) upon delivery, if delivered in person or by facsimile
transmission with receipt acknowledged, /11) bne (1) Business Day after having been deposited
for overnight delivery with any reputable overnight courier service, or (iii) three (3) Business
Days after having been deposited in any post cifice or mail depository regularly maintained by
the U.S. Postal Service and sent by registered oi cortified mail, postage prepaid, addressed as
follows:

If to Borrower: TOWN & COUNTRY MHC LLC
6547 North Avondale, Suite 301
Chicago, Illinois 60631
Attention: Prestdent
Facsimile No.: (773) 792-1125

With a copy to: TOWN & COUNTRY MHC LLC
6547 North Avondale, Suite 301
Chicago, Illinois 60631
Attention: Michael Olsen, Esq.
Facsimile No.: (773) 792-1125

If to Lender: JPMorgan Chase Bank, N.A.
c¢/o ARCap Servicing, Inc.
5221 North O'Connor Boulevard, Suite 600
Irving, Texas 75039
Attention: Wesley Wolf
Facsimile No.: (972) 868-5493
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With a copy to: Stites & Harbison, PLLC
400 W. Market Street
Suite 1800
Louisville, Kentucky 40202
Attention: Barry A. Hines, Esq.
Facsimile No.: (502) 587-6391

or addressed as such party may from time to time designate by written notice to the other parties.
For purposes of this subsection, the term "Business Day" shall mean a day on which commerciat
banks are not authorized or required by law to close in New York, New York.

Anv party by notice to the other parties may designate additional or different addresses
for subsequcni notices or communications.

ARTICLE 15 -

APPLICABLE LAW

Section 15.1 GOVERNING LAW: JURISDICTION. This Security Instrument shall be
governed by and construed in accordance with applicable federal law and the laws of the state
where the Property is located, witlicat reference or giving effect to any choice of law doctrine.
Borrower hereby irrevocably submits.<s-the jurisdiction of any court of competent jurisdiction
located in the state in which the Property ig'lovated in connection with any proceeding arising out
of or relating to this Security Instrument.

Section 15.2 USURY LAWS. This Security Instrument and the Note are subject to the
express condition that at no time shall Borrower be‘obligated or required to pay interest on the
Debt at a rate which could subject the holder of the Note (o sither civil or criminal liability as a
result of being in excess of the maximum interest rate which Eorrower is permitted by applicable
law to contract or agree to pay. If by the terms of this Security Ioztrament or the Note, Borrower
is at any time required or obligated to pay interest on the Del’-at a rate in excess of such
maximum rate, the rate of interest under the Security Instrument and tiac Note shall be deemed to
be immediately reduced to such maximum rate and the interest payable shall be computed at
such maximum rate and all prior interest payments in excess of such nximum rate shall be
applied and shall be deemed to have been payments in reductton of the principal balance of the
Note. All sums paid or agreed to be paid to Lender for the use, forbearance, or riev=ntion of the
Debt shall, to the extent permitted by applicable law, be amortized, prorated, allocated, and
spread throughout the full stated term of the Note until payment in full so that the rate or amount
of interest on account of the Debt does not exceed the maximum lawful rate of interest from time
to time in effect and applicable to the Debt for so long as the Debt is outstanding.

Section 15.3 PROVISIONS SUBJECT TO APPLICABLE LAW. All rights, powers
and remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
applicable law. If any term of this Security Instrument or any application thereof shall be invalid
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or unenforceable, the remainder of this Security Instrument and any other application of the term
shall not be affected thereby.

ARTICLE 16 -

SECONDARY MARKET

Section 16.1 TRANSFER OF LOAN. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the Other Loan Documents, and any or all servicing rights
with respect thereto, or grant participations therein or issue mortgage pass-through certificates or
other securities evidencing a beneficial interest in a rated or unrated public offering or private
placement (the "Securities”). Lender may forward to each purchaser, transferee, assignee,
servicer, pariicipant, investor in such Securities or any Rating Agency (as hereinafter defined)
rating such Secwities (collectively, the "Investor") and each prospective Investor, all documents
and information w.aich Lender now has or may hereafter acquire relating to the Debt and to
Borrower, any Guarzaior, and the Property, whether furnished by Borrower, any Guarantor, or
otherwise, as Lender etermines necessary or desirable. The term "Rating Agency" shall mean
cach statistical rating agency tiat has assigned a rating to the Securities.

ARTICLE 17 -

COSTS

Section 17.1 PERFORMANCE AT BORROWER'S EXPENSE. Borrower
acknowledges and confirms that Lender suzil. impose certain reasonable and customary
administrative processing and/or commitment fe¢sIn connection with (a) the extension, renewal,
modification, amendment and termination (excluding ‘he scheduled maturity of the Note) of its
loans, (b) the release or substitution of collateral therefor, {) obtaining certain consents, waivers
and approvals with respect to the Property, (d) reviewing leases, easements, or any other
document submitted by or on behalf of Borrower to Lencer for review or approval, or (e)
determining, at Borrower's request, Borrower's satisfaction oI sy condition under the Loan
Documents (the occurrence of any of the above shall be called an "\ivent"). Borrower hereby
acknowledges and agrees to pay, immediately, upon demand, all such reasonable and customary
fees (as the same may be increased or decreased from time to time), includiig any additional fees
of a similar type or nature which may be imposed by Lender from time¢ to-time, upon the
occurrence of any Event.

Section 17.2 ATTORNEY'S FEES FOR ENFORCEMENT. (a) Borrower shall pay all
reasonable legal fees incwrred by Lender in connection with (i) the preparation of the Note, this
Security Instrument and the Other Loan Documents and (ii) the items set forth in Section 17.1
above, and (b) Borrower shall pay to Lender on demand any and all reasonable expenses, legal
expenses and attorneys' fees, incurred or paid by Lender in protecting its interest in the Property
or Personal Property and/or collecting any amount payable or in enforcing its rights hereunder
with respect to the Property or Personal Property, whether or not any legal proceeding is
commenced hereunder or thereunder and whether or not any default or Event of Default shall
have occurred and is continuing, together with interest thereon at the Default Rate from the date
of payment or incurring by Lender until paid by Borrower.
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ARTICLE 18 -

DEFINITIONS

Section 18.1 GENERAIL DEFINITIONS. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this Security
Instrument may be used interchangeably in singular or plural form and the word "Borrower"
shall mean "each Borrower and any subsequent owner or owners of the Property or any part
thereof or any interest therein," the word "Lender" shall mean "Lender and any subsequent
holder of the Note,” the word "Note" shall mean "the Note and any other evidence of
indebtedriass secured by this Security Instrument,” the word "person" shall include an
individuai, corporation, partnership, trust, unincorporated association, government, governmental
authority, anud any other entity, the word "Property” shall include any portion of the Property and
any interest tiierein, and the phrases "attorneys' fees," "legal fees" and "counsel fees" shall
include any and ail ttorneys’, paralegal and law clerk fees and disbursements, including, but not
limited to, fees and disbursements at the pre- trial, trial and appellate levels incurred or paid by
Lender in protecting i1s interest in the Property, the Leases and the Rents and enforcing its rights
hereunder.

ARTICLE 19 -

MISCELZEANEOUS PROVISIONS

Section 19.1 NO ORAL CHANGT. ~This Security Instrument, the Note, and the Other
Loan Documents and any provisions hereof or tnereof, may not be modified, amended, waived,
extended, changed, discharged or terminated orally 4r by any act or failure to act on the part of
Borrower or Lender, but only by an agreement in‘writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

Section 19.2 LIABILITY. If Borrower consists of more than one person, the
obligations and liabilities of each such person hereunder shall be joint and several. This Security
Instrument shall be binding upon and inure to the benefit of Borrowrr and Lender and their
respective successors and assigns forever.

Section 19.3 INAPPLICABLE PROVISIONS. If any term, covenant ri condition of
the Note or this Security Instrument is held to be invalid, illegal or unenforceable in any respect,
the Note and this Security Instrument shall be construed without such provision.

Section 19.4 HEADINGS, ETC. The headings and captions of various Sections of this
Security Instrument are for convenience of reference only and are not to be construed as defining
or limiting, in any way, the scope or intent of the provisions hereof.

Section 19.5 DUPLICATE ORIGINALS: COUNTERPARTS. This  Security
Instrument may be executed in any number of duplicate originals and each duplicate original
shall be deemed to be an original. This Security Instrument may be executed in scveral
counterpatrts, each of which counterparts shall be deemed an original instrument and all of which
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together shall constitute a single Secunty Instrument. The failure of any party hereto to execute
this Security Instrument, or any counterpart hereof, shall not relieve the other signatories from
their obligations hereunder.

Section 19.6 NUMBER AND GENDER. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

Section 19.7 SUBROGATION. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Property,
then, to the extent of the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, tities. and interests existing against the Property heretofore held by, or in favor of, the
holder of svch indebtedness and such former rights, claims, liens, titles, and interests, if any, are
not waived by rather are continued in full force and effect in favor of Lender and are merged
with the lien anc szcurity interest created herein as cumulative security for the repayment of the
Debt, the performanze and discharge of Borrower's obligations hereunder, under the Note and
the Other Loan Doceznients and the performance and discharge of the Other Obligations.

Section 19.8 ENTiRE-AGREEMENT. The Note, this Security Instrument and the
Other Loan Documents constitute the entire understanding and agreement between Borrower and
Lender with respect to the transaccons arising in connection with the Debt and supersede all
prior written or oral understandings an<t-agreements between Borrower and Lender with respect
thereto. Borrower hereby acknowledges tliat; except as incorporated in writing in the Note, this
Security Instrument and the Other Loan Docrvinents, there are not, and were not, and no persons
are or were authorized by Lender to make, auy. representations, understandings, stipulations,
agreements or promises, oral or written, with respzct to the transaction which is the subject of the
Note, this Security Instrument and the Other Loan Documents.

ARTICLE 20 -

SPECIAL STATE OF ILLINOIS PROVIZ{ONS

Section 20.1 PRINCIPALS OF CONSTRUCTION. In the everi of any inconsistencies
between the terms and conditions of this Article 20 and the terms and conditions of this Security
Instrument, the terms and conditions of this Article 20 shall control and be biuding,

Section 20.2 ILLINOIS MORTGAGE FORECLOSURE LAW. In the event that any
provision in this Security Instrument shall be inconsistent with any provision of the Ilinois
Mortgage Foreclosure Law (735 ILCS 5/15-1101 et seq., as amended from time to time, the
"Act"), the provisions of the Act shall take precedence over the provisions of this Security
Instrument, but shall not invalidate or render unenforceable any other provision of this Security
Instrument that can be construed in a manner consistent with the Act.

If any provision of this Security Instrument shall grant to Lender any rights or remedics
upon the occurrence and during the continuation of an Event of Default of Borrower which are
more limited than the rights that would otherwise be vested in Lender under the Act in the
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absence of said provision, Lender shall be vested with the rights granted in the Act to the full
extent permitted by law.

Without limiting the generality of the foregoing, all expenses incurred by Lender upon
the occurrence and during the continuation of an Event of Default to the extent reimbursable
under Sections 15-1510 and 15-1512 of the Act, whether incurred before or after any decree or
judgment of foreclosure, and whether or not enumerated in this Security Instrument, shall be
added to the Debt secured by this Security Instrument or by the judgment of foreclosure.

Borrower acknowledges that the transaction of which this Security Instrument is a part is
a transaction which does not include either agricultural real estate (as defined in Section 15-1201
of the “Act) or residential real estate (as defined in Section 15-1219 of the Act), and upon the
occurrence anid during the continuation of an Event of Default to the full extent permitted by law,
hereby volunturt’y and knowingly waives its rights to reinstatement and redemption to the extent
allowed under Section 15-1601(b) of the Act, and to the full extent permitted by law, the benefits
of all present and ‘fixture valuation, appraisement, homestead, exemption, stay, redemption and
moratorium laws undcr anv state or federal law.

Section 20.3 RECEIVZP. In addition to any provision of this Security Instrument
authorizing the Lender to take or be placed in possession of the Property, or for the appointment
of a receiver, Lender shall have wh¢aight, in accordance with Sections 15-1701 and 15-1702 of
the Act, to be placed in possession ot tac Property or at its request to have a receiver appointed,
and such receiver, or Lender, if and whe placed in possession, shall have, in addition to any
other powers provided in this Security Instrurient, all powers, immunities and duties as provided
for in the aforementioned sections of the Act.

Section 20.4 MAXIMUM AMOUNT SECURED. The maximum principal
indebtedness secured by this Security Instrument shall not-<xceed $39,840,000.00.

Section 20.5 PURPOSE OF LOAN. The entire procezds of the loan evidenced by the
Note constitute “business loan” as that term is used in llinois Czmpiled Statutes, Chapter 815,
Act 205, Section 4, and the beneficiary of Borrower is a “business’ as that term is defined in said
Illinois Compiled Statutes, Chapter 815, Act 205, Section 4.

[SIGNATURE ON FOLLOWING PAGE]
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IN WITNESS WHEREOQF, THIS SECURITY INSTRUMENT has been executed by
Borrower effective the day and year first above written.

BORROWER:

TOWN & COUNTRY MHC LLC, a Delaware
limited liability company

By: GREAT AMERICAN HOMES LLC, a
Delaware limited liability company, its

e Title: President

[CORPORATE SEAL]

STATE OF ﬂ@,wm
county oF_ (o

BEFORE ME, a notary public, in and Jor- said County and State, appeared Edward C.
Zeman, the President of Great American Homes L1.(), a Delaware limited liability company, the
Manager of TOWN & COUNTRY MHC LLC, a Delaware limited liability company, who
acknowledged that he, being duly authorized, did execuie the foregoing instrument for the
purposes therein contained and that the same is the free act.ana deed of said corporation and his
free act and deed, both individually and as such officer for tae Manager on behalf of the

Borrower.

g R

TESTIMONYAWHEREQF, I have hereyntq set my hand zad official seal at
(é?) Sg-v as of the %day of March, 2007,

- S,
T Qi Kok
Janice K Kinyane
Ngmw P N an@} .
My Cjﬂ’; E{ate of Minois U Notary Pubhc‘

Expres 0anamgg |

My commission expires: 2 "L( ’Oq

[SEAL]
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Exhibit A
(Legal Description)

PARCEL 1:

THE NORTH 1/2 OF THE WEST 1/2 OF THE WEST 1/2 OF THE NORTH WEST 1/4 OF SECTION 29,
TOWNSHIP 41 NORTH, RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN (EXCEPT THE NORTH
213.54 FEET AS MEASURED ALONG THE NORTH LINE AND THE EAST LINE THEREOF OF THE WEST 1/2
OF THE WEST 1/2 OF THE NORTH WEST 1/4 OF SECTION 29, TOWNSHIP 41 NORTH, RANGE 12 EAST
OF THE THIRD PRINCIPAL MERIDIAN), IN COOK COUNTY, ILLINOIS,

PARCEL £:

EASEMENT FO< INGRESS AND EGRESS FOR THE BENEFIT OF PARCEL 1 AS CREATED BY DOCUMENT
89064251 OVER Tt WEST 35.00 FEET OF THAT PART OF THE NORTH 213.54 FEET (AS MEASURED ON
THE EAST LINE THERETF) LYING EAST OF A LINE PERPENDICULAR TO THE NORTH LINE THERECF
THROUGH A POINT THLREIN 308.28 FEET EAST OF THE NORTHWEST CORNER GF THE NORTH 1/2 OF
THE WEST 1/2 OF THe WEST 1/2 OF THE NORTHWEST 1/4 OF SECTION 29, TOWNSHIP 41 NORTH,
RANGE 12 EAST OF THE THIRD FRINCIPAL MERIDIAN (EXCEPT THE NORTH 50 FEET TAKEN FOR
HIGHWAY), IN COOK COUNTY, ILLinOIS,

ESY
915 Eest. OaloN
Des Puenes, T L 000




