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MORTGAGE AND SECURITY AGREEMENT and UCC FIXTURE FILING
Maximum Principal Indebtedness
Not To Exceed $888,060.00

THIS MORTGACGE AND SECURITY AGREEMENT (this "Mortgage") made as of April 6,
2007, by BO FOWLER ("Mortgagor"), having a mailing address at 2240 North Leavitt, Chicago, Hlinois
60647-3270, in favor of DIAMOND BANK FSB, (thc "Mortgagec"), having an address at 100 Wesl
North Avenue, Chicago, llino1z-400610:

WITNESSETH:

WHEREAS, Mortgagor is the owner'in fee simple of certain real property (the "Premises™)
located in the City of Chicage, Cook County, [linois, as more particularly described on Exhibit A
attached, as improved on the dale hereof;

WHEREAS, Mortgagor has applied to Mortgagde fr a loan (the “Loan™) in the amount of FOUR
HUNDRED FORTY FOUR THOUSAND AND O/100TAS DOLLARS U.S. ($444,000.00) (the "Loan
Amount") and Mortgagor has executed and delivered a certaii: Promissory Note of even date herewith, in
the principal sum of FOUR HUNDRED FORTY FOUR THOUSANS-AND 00/100THS DOLLARS U.S.
($444,000.00) made payable to the order of Mortgagee (the "Note"): and

WHEREAS, Mortgagor is required to execute and deliver this/voitgage as a covenant and
condition to obtaining the Loan.

NOW, THEREFORE, Mortgagor does hereby give, grant, bargain, sell, ass’gn, sonvey, warrant,
morigage and pledge to Mortgagee, its successors and assigns, the Premises, and all of-vzitzagor's eslate,
right, title and interest therein;

TOGETHER with all right, title and interest of Mortgagor, including any after-acquir=q title or
reversion, in and to the ways, easements, streets, alleys, passages, water, water courses, riparian rights,
oil, gas and other mineral rights, gaps, gores, rights, hereditaments, liberties and privileges thereof, if any,
and in any way appertaining to the Premises;

TOGETHER with all rents, royalties, issues, proceeds and profits accruing and to accrue from the
Premises as more particularly described in that certain Assignment of Leases and Rents of even date
herewith {the "Assignment") from Morigagor as Assignor to Mortgagee as Assignee;

TOGETHER with all buildings and improvements of every kind and description now or hereafter
erecled or placed on the Premises including, withoul limitation, all materials intended for construction,
recons(ruction, alteration and repair of such improvements now or hereafter erected thereon, all of which
malerials shall be deemed to be included within the Morigaged Property (as hereinafter defined)
immediately upon the delivery thereof to the Premises, and all fixtures and articles of personal property
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now or hereafter owned by Mortgagor and attached to or contained in and used in connection with the
Premises, including, without limitation, all furniture, apparatus, machinery, equipment, motors, elevators,
fittings, radiators, furnaces, stoves, microwave ovens, awnings, shades, screens, blinds, office equipment,
trash and garbage removal equipment, carpeting and other furnishings, and all plumbing, heating,
lighting, cooking, laundry, ventilating, refrigerating, incinerating, air-conditioning, conveyor, security,
sprinkler and other equipment, and all fixtures and appurtenances thereof;, and all renewals or
replacements thereof or articles in substitution therefor, whether or not the same are or shall be attached to
such improvements in any manner; it being intended that all the above-described property owned by
Mortgagor and placed by Mortgagor on the Premises shall, so far as permitted by law, be deemed to be
fixtures and a part of the realty, and security for the indebledness of Mortgagor to Mertgagee hereinafter
described and sccured by this Mortgage, and as to the balance of the above-described property, this
Mortgage is_hereby deemed to be as well a Security Agreement for the purpose of creating hereby a
securily inierest in such property, securing such indebtedness, for the benefit of Mortgagee; all of the
property descrived in this paragraph is hereinafter sometimes collectively called the "Improvements”;

TOGETMEF. with any and all warranty claims, maintenance contracts and other contract rights,
instruments, documénts.-chattel papers and general inlangibles with respect to or arising from the
Premiscs, the Improvemenis and the balance of the Mortgaged Property, and all cash and non-cash
proceeds and products tharsor; and

TOGETHER with all awards and other compensation heretofore or hereafter to be made o the
present and all subsequent owners ¢f the Mortgaged Property for any taking by eminent domain, either
permanent or temporary (a "Taking"), ¢t ¢11 or any part of thc Mortgaged Property or any easement or
other appurtenance thereof, including severanse.and consequential damage and change in grade of streets
{collectively, "Taking Proceeds™), and any apda ail refunds of impositions or other charges relating to the
Mortgaged Property or the indebtedness secured by/thiy Mortgage.

The property described above is hereafter calied the "Premises” to the extent that such property is
realty, and the "Collaleral" to the extent that such properiy jspersonalty. The Premises and the Collateral
are hercafier collectively cailed the "Mortgaged Property."

TO HAVE AND TO HOLD, all and singular, the Mortgazed Property, whether now owned or
held or hereafter acquired by Mortgagor, with the appurtenances thercurio belonging, unto Mortgagee, its
successors and assigns, forever. Morigager does hereby covenant with Worigagee, its successors and
assigns, that at and until the ensealing of these presents, Morigagor is wellseized of the Premises as a
good and indefeasible estate in fee simple and is the sole owner of the Collalerdi, and has good right 1o
bargain, sell and convey the Mortgaged Property in manner and form as above written; that title to the
Mortgaged Property is free and clear of all defects, liens and encumbrances excep. for real estate taxes
and assessments not yet duc or payable and the matters described on Exhibit B’ {*Le "Permitied
Exceptions") and that Mortgagor will warrant and defend the Premises, with the appurtengncey thercunto
belonging, and the Collateral to Mortgagee, its successors and assigns, forever, against all lieris, security
interests, encumbrances, defects, claims and demands whatsocver.

Mortgagor has executed and delivered this Mortgage (o secure the following:

(2) Payment of principal, interest and all other charges under the Note, as the same may be
amended, extended, supplemented, modified and/or renewed, and all replacements and substitutions
therefor (alternatively and collectively, the "Note"), togcther with interest thereon al a rate or rates which
may vary from (ime to time as specified in the Note, with principal and interest payable in accordance
with the terms of the Note, and all accrued but unpaid interest and the entire unpaid principal amount
being due and payable on May 1, 2012 all in accordance with the terms of the Note; the Note also
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contains an oplion in Mortgagee to declare the unpaid balance under the Note due and payable forthwith
upon the occurrence of an Event of Default (as hereinafter defined);

(b) Payment of any and all amounts or charges required to be paid by Mertgagor pursuant to this
Morigage or any of the other Loan Documents (as hereinafter defined);

(¢) Payment by Mortgagor to Mortgagee of all sums expended or advanced by Mortgagee
pursuant to this Mortgage or any of the other Loan Documents;

(d) Payment of any and all amounts advanced by Mortgagee with respect to the Mortgaged
Property for the payment of taxes, assessments, insurance premiums or costs incurred in the protection of
the Mortgaged Property;

(e} Pérformance and observance of each covenant and agrecement of Mortgagor contained herein
or in any of th¢ other Loan Documents; and

(f) Payment bw Mortgagor 10 Mortgagee of any and all other liabilities and indebtedness of
Mortgagor to Mortgagée ~direct or contingent, now or herealter owing by Mortgagor to Mortgagee, other
than as provided in subparszraphs (a) through (e) above.

PROVIDED, HOWEVER, that if Mortgagor shall pay or cause to be paid to Morigagee the
principal, intercst and all other chaiges under the Note on or before the date on which the outstanding
principal balance of the Note is due and payable in full in accordance with the terms of the Note, and in
the manner stipulated thercin and herein, at without deduction or credit for taxes or other charges paid by
Mortgagor, and if Mortgagor shall have kept,/performed and observed all of the covenants and conditions
contained in this Mortgage and all of the other Loan Documents, then this Mortgage shall cease,
determine and be void, but otherwise shall remain 1o-fuli-force and effect.

Mortgagor further covenants and agrees as followe.

. Payment of Indebtedness. Mortgagor shall pay presiptly the indebtedness evidenced by the
Note at the time and in the manner provided herein and in the ote) and all other sums and charges
payable when due by Morigagor and pursuant to the Notc, this Murigage and any of the other Loan
Documents.

2. Tax and Insurance Escrows.

(a) Morigagor shal! pay to Mortgagee, in addition to the monthly payments unuer. the Note and
concurrently therewith in a single payment monthly until the Note is fully paid, a sum equa {o annual real
gstate taxes, general and special assessments and premiums for insurance required heleunder (all as
estimated by Mortgagce) less all sums previously paid therefor, divided by the number of 1uvii ¢ alendar
months to clapse before the date which is one (1) month prior to the date when such laxes and
assessmcnts and insurance premiums will become due. Such sums shall be held by Morlgagee for
payment of such taxes and assessments and insurance premiums as and when due. Morigagee shall have
the right to commingle and hold such sums with its general funds, and no intercst shall accrue thereon in
favor of Mortgagor.

(b) Mortgagee shall have the right 1o make any and all payments notwithstanding that at that time
any such lax, assessmenl or premium is then being protested or contested by Mortgagor, unless
Mortgagor shall have notified Mortgagee in writing not less than thirty (30) days prior to the due date of
such protest or contest of such tax, assessment or premium, in which event, Mortgagee shall make such
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payment under protest in the manner prescribed by Mortgagor. In the event such protest or contest shall
or might result in a penalty or other charges, Mortgagor shall deposit with Mortgagee monthly pro-rata
the amount of any such penalty or additional charge. If, upon receipt by Mortgagee of any refunds of
impositions or other charges relating to the Mortgaged Property or the indebtedness secured hercby,
Morigagor is not in default hercunder, then Mortgagee shall prompily pay such refund to Mortgager; if
Mortgagor is in default hereunder beyond any applicable grace period, Mortgagee shall have the right to
apply such refund to reduce the indebtedness securced hereby.

{¢c) Without limiting the righis of Mortgagee hereunder, including, without limitation, those
provided in Paragraph 18 hereol, in the event of a sale of the Premises or any other part of the Mortgaged
Property, any funds then on deposit with the Mortgagee shall, at Mortgagee's option, and thercupon
automatically and without the necessity ol further notice or written assignment, be transferred to and held
thereafter or)the account of the new owner, to be applied in accordance with the foregoing. If the
Premises or axy other part of the Mortgaged Property is purchased by Morlgagee at foreclosure sale or is
otherwise acquirel by Mortgagee after an Event of Default, the remaining balance, if any, of the funds
deposited with Mortzagee pursuant to subsection 2(a) above shall continue to be applied. subjcct to the
security intercst herzunder, first to Mortgagee's unreimbursed costs and expenses in such purchase or
acquisition, then to requps the indebtedness secured by this Mortgage, and the balance, if any, shall be
paid to Mortgagor, subject a the order of the court having jurisdiction in any such proceeding.

3. Protection Against Charges. Except for the Permitted Exceptions, Morigagor shall keep the
Morigaged Property free from liens ¢ f every kind, except only for real estate taxes and general and special
assessments which are not yet due and/pavable, and mortgage taxes, if any, as provided in Paragraph 7
hereof, and shall pay, before delinquency/ani hefore any penalty for non-payment attaches thereto, all
taxes, assessments, and other governmental 4 municipal or public dues, charges, fines or impositions
which are or hereafter may be levied against the Maortgaged Property or any part thereef. Mortgagor shall
promptly deliver to Mortgagee receipted bills evidersing each such payment, together with any other
cvidence of payment required by Mortgagee in its sole-apd absolute discrelion, no later than five (5} days
prior o the last day upon which such payment can be made/without penalty or interest. Mortgagor shall
also pay, in full, under protest or otherwise in the manner piovided by law, any tax, assessment, charge,
fine or imposition described above which Mortgagor contests ‘n accordance with the provisions of law
and this Mortgage.

4. Insurance and Casualty Damagc.

(a) Mortgagor shall keep, or cause to be kept, all of the following insurafwe policies with respect
to the Morlgaged Property in companies, forms, amounts and coverage saiisfactory to Mortgagee,
containing waiver of subrogation and first mortgagee clauses in favor of Mortgagee aud.providing for
thirty (30) days’ written notice to Mortgagee in advance of cancellation of said pelicies’tes non-payment
of premiums or any other reason or for material modification of said policies, and ten (1€) ays' written
notice to Mortgagee in advance of payment of any insurance claims under said policies to any peicon:

(i) Insurance against loss or damage by fire and such other hazards, casualties and
contingencies (including, without limitation, so-called all risk coverages) as Morigagee
reasonably may require, in an amount equal to the greater of (1) the Loan Amount, or (2}
the replacement cost of the Mortgaged Property, with a replacement cost endorsement
and in such amounts so as to avoid the operation of any coinsurance clause, for such
periads and otherwise as Mortgagee reasonably may require from time to time.

(ii) Comprehensive general public liability, property damage and indcmnity insurance,
including, without limitation, so-called assumed and contractual liability coverage and
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claims for bodily injury, death or property damage, naming Mortgagee as an additional
insured, in such amounts as Mortgagee reasonably may from time to time require.

(ii1) Insurance against rent loss or abatement of rent, covering payment of rent and like
charges from the Mortgaged Property over a term of not less than twelve (12) months, in
an amount at least equal to the aggregate annual amount payable from time to time under
the Note.

(iv) Flood insurance in an amount as Mortgagec may reasonably require il the
Mertgaged Property is located in a Special Flood Hazard Area (as defined in the National
Flood Insurance Act of 1968, as amended) .

Mortgagor shal! deliver renewal certificates of all insurance required above, together with written
evidence of it payment of the annual premiums therefor at least thirty (30) days prior to the expiration
of the existing ipsurance. Any such insurance may be provided under so-called "blanket" policies, so
long as the ameants and coverages thereunder will, in Mortgagee's sole judgment, provide protection
equivalent to that provided under a single policy meeting the requirements hereinabove.

(b) Notice. In ca‘z’of any malerial damage or destruction of the Mortgaged Property, or any part
thereof, or any interest thereii or_right accruing thereto, Mortgagor shall promptly give to Mortgagee
written notice generally describing the nature and extent of such damage or destruction which has resulted
or which may resull therefrom. Mbrigegee may appear in any such proceedings and negotiations and
Mortgagor shall promptly deliver (o /Mbrtgagee copies of all notices and pleadings in any such
proceedings. Mortgagor will in good taith, fi'le and prosecule all claims necessary for any award or
payment resulting from such damage or desticiion. All costs and expenses incurred by Mortgagee in
exercising its rights under this section shail constifyite 1ndebtedness secured by (his Morigage.

{c) Application of Insurance Proceeds. Upziaoccurrence of any loss or damage to all or any
portion of the Mortgaged Property resulting from fire; <andalism, malicious mischief or any other
casually or physical harm (a "Casualty™), Mortgagee may eleCtsubject to the provisions set forth below to
collcct, retain and apply as a Loan prepayment all proceeds (‘he "Proceeds") of any insurance policies
collected or claimed as a result of such Casualty after deducticn of all expenses of collection and
settlement, including attorney's and adjusters' fees and charges. Morigagor hereby authorizes Mortgagee,
al Mortgagee's option, to collect, adjust and compromisc any losses under 2ay. insurance with respect to
the Mortgaged Property which is kepl, or caused to be kept, by Morlgagor, and hereby irrevocably
appoints Mortgagee as its attorney-in-fact, coupled with an inlerest, for such pumposes. Any Proceeds
remaining after payment in full of the Loan and all other sums due Morigagee hereupder shall be paid by
Morigagee to Mortgagor without any allowance for interest thercon.

In the event Mortgagee elects to allow Mortgagor to restore or rebuild the Mortgaged Proporiy and such
Proceeds would not be sufficient to restore or rebuild the Mortgaged Property, then Mortzagor shall
deposit with Mortgagee cash, letters of credit, surety bonds or equivalent assurances of the availability of
funds with which 1o pay for the restoration or rebuilding of the Morigaged Property. Such letters of
credit, surely bonds or equivalent assurances shall in all respects be in form, substance, execution and
sufficiency acceptable to Mortgagee. Mortgagor shall promptly proceed with restoration of the
Morigaged Property resulting lrom any such Casualty.

5. Maintenance of Improvements.

(a) None of the Improvements shall be structurally or otherwisc materially altered, removed or
demolished, nor shall any fixtures or any portion of the Collateral on, in or aboul the Premises be scvered,
removed, seld, mortgaged or otherwise encumbered, without the prior written consent of Mortgagee in
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cach case; excepl, however, that Mortgagor shall have the right, without such consent, to remove and
dispose of, free from the lien of this Mortgage such Collateral as from time (o time may become worn out
or cbsolete, provided that simultancously with or prior to such removal, such Collateral shall be replaced
with other new Collateral of like kind and quality, and by such removal, the Mortgagor shalt be deemed
to have subjected the replacement Collaterat to the lien of this Mortgage. Any Improvements or any of
the Collateral which arec demohished or destroyed in whole or in part shall be replaced promptly by similar
Improvements and articles of personal property of comparable quality, condition and value as those
demolished or destroyed, thereupon becoming part of the Mortgaged Property free from any other lien or
security interest or encumbrance on or reservation of title to such property. Mortgagor shall not permit,
commit or suffer any waste, impairment or deterioration of the Mortgaged Property or any part thereof
and shall keep and maintain (or cause to be kept and maintained) the same in good repair and condition.
Mortgagor shall make (or cause to be made) all necessary and proper repairs and replacements so that all
componenss of the Mortgaged Property wiil, at all times, be in good condition, fit and proper for the
respective purgoses for which they were erected or installed, other than for matters of health and safety
prior to the dethol'tion thereof.

(b) Mortgagos bereby grants to Mortgagee and its agents the right in their reasonable discretion,
but Mortgagee shall hiave no obligation, to enter upon the Premises at any time for the purpose of
inspecting and appraising o2& Mortgaged Property and conducting tests and surveys thereof. In the event
that Mortgagor shall fail fully b _comply with any of the requirements of this Paragraph 5, without
prejudice (o any other right or rexiedy that may be available o Morigagee in such event, Mortgagee shall
have the right to recover, as damages for such failure, an amount equivalent to the cost required to restore
the Mortgaged Property to the condition diereby required.

{¢) Morlgagor hereby covenants and/cgices to comply with, and o cause all occupants of all or
any porlion of the Mortgaged Property to coriply with, all applicable zoning, building, use and
environmental restrictions and all laws, rules, stalutespordinances, regulations, orders and requirements,
including, without limitation, environmental matters” s<nd notices of violation of all governmental
authoritics having jurisdiction over the Mortgaged Prepsity or the maintenance, use and operation
thereof, and all applicable restrictions, agreements and’ requirements, whether or not of record
{collectively, "Laws"). Mortgagor will deliver to Mortgagee wi'kin ten (10) days after receipt thereef any
additional permits or renewals, issued and approved or disapprived with respect to the Mortgaged
Property. Morigagor hereby indemnifies Mortgagee and its officers;"ditectors, sharcholders, employees,
agents and partners and their respective heirs, successors and assigns (collectively, "Indemmified Parties")
and agrees to defend and hold the Indemnified Partics harmless from and/~gainst any and all claims,
demands, loss, cos(, damage, liability or cxpense incurred or suffered by the Incemnified Parties arising
from any failure of thc Mortgaged Property to comply with Laws, or from any-railure of Mortgagor to
obtain, maintain or renew, or to have obtained, maintained or renewed, any permit or zprroval required
with respect to the Mortgaged Property. The foregoing indemnification and agreemen! shall*survive the
release of this Mortgage and the payment or other satisfaction of the indebtedness secured hersoy.

6. Hazardous Materials and Wetlands.

{a) Without limiting the generality of any provision herein or in any of the Loan Documents,
Mortgagor hereby represents and warrants to Lender that neither Mortgager nor, to the best knowledge
and belicl of Morigagor, any previous owner or user of thc Mortgaged Properly or any adjacent
properiies, has used, generated, stored or disposed of in violation of Environmental Law (as defined
below) in, on, under, around or above the Mortgaged Property, any Regulated Material (defined herein as
flammable explosives, radioactive materials, solid waste, hazardous substances, hazardous waste,
hazardous matcrials, asbestos containing malerials, petroleum or any fraction thereof, pollutants, irritants,
contaminants, toxic substances, or any other materials respectively defined as such in, or regulated by,
any applicable Environmental Law), that, to the best knowledge and belief of Mortgagor, or any of them,
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the Mortgaged Property is not currently in viclation of any Environmental Law (defined herein as any
federal, state or local law, regulation or ordinance, as each may be validly interpreted and applied by the
appropriate governmental entily, governing any Regulated Material for the protection of human health,
safety or the environment, including but not limited to the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization
Acl of 1986 and the Emergency Planning and Community Right-to-Know Act of 1986, the Resource
Conservation and Recovery Act, the Toxic Substances Control Act, the Clean Air Act, the Federal Water
Pollution Control Act, the Safe Drinking Water Act and (he Oil Pollution Act of 1990, in each case as
amended and as effective at the date of this Agreement), and that the Mortgaged Property is not "real
property" as that term is defined in the [llinois Responsible Property Transfer Act, 765 ILCS 90/1 et seq.,
in that it does not contain one or more facilities which are subject to reporting under Section 312 of the
federal Emergency Planning and Community Right-to-Know Act of 1986 and the federal regulations
promulgatéd thereunder, or contain an underground storage tank which requires notification under
Section 900247 the Solid Waste Disposal Act. Morigagor shall cause all tenants and any other persons
present on of o:cupying the Mortgaged Property ("Tenants"), employees, agents, contractors and
subcontractors ¢i Morlgagor and Tenants, to keep and maintain the Mortgaged Property, including,
without limitation, thevsnil and ground water thereof, in compliance with, and not cause or knowingly
permil the Morigaged Property, including the soil and ground waler thereof, lo be in violation of any
federal, state or local laws /ordinances or regulations relating to industrial hygiene or to the environmental
conditions thereon {including but'net limited to any Environmental Law). Neither Mortgagor nor Tenants
nor any employees, agents, contraclors and subcontractors of Mortgagor or Tenants or any other persons
occupying or present on the Mortgaged Property shall (i) use, generate, manufacture, store or dispose of
in violation of Environmentzal Law on, vndzr or about the Mortgaged Property or transport to or from the
Mortgaged Property any Regulated Matefal, sxcept as such may be required to be used, stored, or
transported in connection with the permitted 4ises of the Mortgaged Property and then only to the extent
permitted by law after obtaining all necessary perimity and licenses therefor; or (ii) perform, cause to be
performed or permit any fill activilies or other acts »vhich would in any way destroy, eliminate, alter,
obstruct, interfere with, or otherwise affect any Wetia=ds, as defined in 33 C.F.R. Section 3283 and in
any comparable state and local law, statute, ordinances,<uls or regulation ("Wetlands"), in viclation of
any federal, state or local laws, statutes, ordinances, rules’ct regulations pertaining to such Wetlands
("Wetlands Law™).

(b} Mortgagor shall immediately advise Lender in writing=ol:_ (i) any notices (whether such
notices are received from the Environmental Protection Agency, or any.other federal, state or local
governmental agency or regional office thereof) of vielation or potential vielztion which are received by
Mortgagor of any applicable federal, state or local laws, ordinances, or regiiations relating to any
Environmental Law or any Wetlands Law; (ii} any and all enforcement, clcanury~removal or other
governmental or regulatory actions instituted, completed or threatened pursuant to ary Environmental
Law or Wellands Law; (it} all claims made or threatened by any third parly against dcrtgagor or the
Mertgaged Property relating to damage, contribution, cost recovery compensation, loss or {njiny resulting
from any Environmental Law or Wetlands Law (the matters set forth in clauses (i), (ii) and (1) at ove are
hereinafter referred to as "Environmental or Wetlands Claims"); and (iv) discovery by Mortgagor of any
occurrence or condition on any real properly adjoining or in the vicinity of the Mortgaged Property thal
could cause the Mortgaged Property or any part thereof to be classified as in violation of any
Environmental Law or Wetlands Law or any regulation adopted in accordance therewith, or to be
otherwise subjcct to any restrictions on the ownership, occupancy, transferability or use of the Mortgaged
Property under any Environmental Law or Wetlands Law.

(¢) Lender shall have the right but not the obligation to join and participate in, as a party if it so
clects, any legal proceedings or actions initialed in connection with any Environmental or Wetlands
Claims, and to have its reasonable allorneys’ and consultants' fees in connection therewith paid by
Mortgagor upon demand.
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(d) Mortgagor shall be solely responsible for, and each hercby joinily and severally indemnifies
and agrees o defend and hold harmless Lender, its directors, officers, employees, agents, successors and
assigns and any other person or entity claiming by, through, or under Lender, from and against, any loss,
damage, cost, expense or liability directly or indirectly arising out of or attributable (o the use, generation,
storage, release, threatened release, discharge, disposal, or presence (whether prior to or during the term
of the loan secured by this Mortgage) of Regulated Materials on, under or about the Mortgaged Property
(whether by Mortgagor or a predecessor in title or any Tenants, employees, agents, contractors or
subcontractors of Mortgagor or any predecessor in title or any third persons at any time occupying or
present on the Mortgaged Property), including, without limitation: (i) all foreseeable consequential
damages; (ii) the cost of any required or necessary repair, cleanup or detoxification of the Mortgaged
Property, including the soil and ground water thereof, and the preparation and implementation of any
closure, remedial or other required plans; (iii) damage to any Wetlands or natural rescurces; and (iv) all
reasonable’corts and expenses incurred by Lender in connection with clauses (i), (i1), and (iii), including
but not limited~to reasonable atlorneys' and consultants' fees; provided, however, that nothing contained
in this paragréph shall be deemed to create or give any rights to any person other than Lender and its
successors and assigas. it being intended that therc shall be no third party beneficiary of such provisions,
or preclude Mortgagor from seeking indemnification from, or otherwise proceeding against, any third
party including, without liinitation, any tenant or predecessor entitled 1o the Mertgaged Property.

(¢} Any costs or expenses reasonably incurred by Lender for which Mortgagor is responsible or
for which Mortgagor has indemsuified Lender shall be paid to Lender on demand, and failing prompt
reimbursement, shall earn interest ¢t the default rate of interest set forth in the Loan Documents (the
"Default Rate™).

() Mortgagor shall take any and all<viiedial action in response to the presence of any Regulated
Materials or Wetlands on, under, or about the Morigaged Property, required pursuant to any settlement
agreement, consent decree or other governmental.proceeding; furthermore, Morigagor shall take such
additional steps as may be necessary to preserve-io< value of Lender's security under the Loan
Documents.

(g) Upon Lender's request, Mortgagor shall retain. 2¢"Mortgagor's sole cost and expense, a
licensed geologist, industrial hygienist or an environmental consaltant (referred to hereinafier as the
"Consultant™) acceptable to Lender to conduct a baseline investigativi of the Mortgaged Property for the
presence of Regulated Materials or Wetlands {"Environmental Audit")!_Tha Environmental Audit shall
be performed in a manner reasonably calculated to discover (he preserise of Regulated Materials
contamination or Wetlands; provided, however, such investigation shall be of & scope and intensity no
greater than a baseline investigation conducted in accordance with the general sizadards of persons
providing such services taking into consideration the known uses of the Mortgaged l'ropiriy and property
in the vicinity of the Mortgaged Property and any factors unique to the Morlgaged Property. The
Consultant shall concurrently deliver the results of its investigation in writing directly to Mortgagor and
Lender. Such results shall be kept confidential by both Mortgagor and Lender unless legaliy/compelled
or required to disclose such results or disclosure is reasonably required in order to pursue rights or
remedies provided herein or at law.

(h) If Mortgagor fails to pay for or obtain an Environmental Audit as provided for herein, Lender
may, but shall not be obligated to, obtain the Environmental Audit, whereupon Mortgagor shall
immediately reimburse Lender all its costs and expenses in so doing, together with interest on such sums
al the Default Rate.

(i) Mortgagor covenants to reasonably cooperatc with the Consultant and to allow entry and
reasonable access to all portions of the Mortgaged Property for the purpose of Consultant's investigation.
Mortgagor covenants to comply, at its sole cost and expense, with all recommendations contained in the



(710349039 Page: 9 of 22

UNOFFICIAL COPY

Environmental Audit reasonably required to bring the Mortgaged Property into compliance with all
Environmental Laws and Wetlands Laws, including any recommendation for additional testing and
studies to detect the quantity and types of Regulated Materials or Wetlands present, if Lender requires the
implementation of the same.

7. Mortgage Tax. If at any time any governmental authority, whether federal, state or municipal,
or any agency or subdivision of any of them, shall require Internal Revenue or other documentary stamps
on the Note, this Mortgage or any of the other Loan Documents, or upon the passage of any law of the
State of Illinois deducting from the value of land for the purposes of real estate taxation the amount of any
lien thereon, or changing in any way the laws for the taxation of mortgages or debts secured by morigages
for federal, state or local purposes, or the manncr of the collection of any such taxes so as to impose, in
any such event, a tax (other than an income tax) upon or otherwise to substantially and adversely affect
the value/Of rhis Mortgage, then all indebtedness secured hereby shall become due and payable at the
election of Marigagee thirty (30) days after the mailing of notice of such election to Mertgagor; provided,
however, (his{ Mortgage, the Note and the cother Loan Documents shall be and remain in effect if
Mortgagor lawfiity .nay pay, and does in fact pay, when payable, for such stamps and taxes, including
interest and penalties Yiereon, to or for Mortgagee. Mortgagor further agrees to deliver to Mortgagee, at
any lime, upon demand, such evidence as may be required by any government agency having jurisdiction
in order to delermine whettcr the obligation sccured hereby is subject to or exempl from any such lax.

8. Indemnification for Zosts.  Mortgagor hereby indemnifics Mortgagee and agrees to defend
and hold Mortgagee harmless from and azainst all costs, liabilities and expenses, including but not fimited
to attorneys’ fees and expenses to the tulies: cxtent not then prohibited by applicable law, and costs of any
Environmental Audit, title scarch, continuation of abstract and preparation of survey, incurred by reason
of any action, suit, proceeding, hearing, mo’ivic or application before any court or administrative body,
including an action to foreclose or to cellect any irdevtedness or obligation secured hereby, or incurred in
connection with any extra-judicial collection procedurz, in and to which Mortgagee may be or become a
parly by reason hereof, including, without limitation, exv/Taking, bankruptcy, probate and administration
proceedings, as well as any other proceeding wherein propiof claims required to be filed by law or in
which it becomes necessary to defend or uphold the terms of dn the lien created by this Mortgage.

9. Taking.

{(a) In the event all or any part of the Morlgaged Property shall Le Gzmaged or taken as a result of
a Taking, ¢ither temperarily or permanently, Mortgagor shall assign, transferCzd set over unto Mortgagec
the Taking Proceeds or any claim for damages for any of the Premises taken or ditnaged under the power
of eminent domain, and agrees that in the event the whole or any part of the Preniiseg-is.taken by eminent
domain proceedings, then all sums awarded as damages for the Taking shall be applizd ir. reduction of the
indebtedness secured by this Mortgage, but without imposition of the prepayment gremnium to such
application. Any and all cosls and expenses, including, without limitation, reasonable attcrreys’ fees and
expenses to the fullest extent not then prohibited by applicable law, incurred by Mortgagee oy weason of
any condemnation, threatened condemnation or proceedings thereunder shall be secured hereby and
Mortgagor shall reimburse Mortgagee therefor immediately, or Mortgagee shall have the right, at its
option, (o deduct such costs and expenses from any Taking Proceeds paid to Mortgagee hereunder. In the
event that the Premises is wholly condemned, Morigagee shall receive from Mortgagor and/or from the
Taking Proceeds payment of the entire amount of the indebledness secured by this Mortgage.

{b) Subject to paragraph (a) of this Section, Mortgagor will immedialely nolify Mortgagee of the
actual or threatened commencement of any Taking proceedings affecting all or any part of the Premises,
including any easement therein or appurtenance thereof, including severance and consequential damage
and change in grade of streets, and will deliver to Mortgagee copies of any and all papers served in
connection with any such proceedings., Mortgagor further covenants and agrees to make, execute and
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deliver (0 Morlgagee, from time (o time upon request, free, clear and discharged of any encumbrances of
any kind whatsoever, any and all {urther assignments or other instruments deemed necessary by
Morlgagee for the purpose of validly and sufficiently assigning the Taking Proceeds and all other awards
and compensation heretofore and hereafter to be made to Mortgagor, including the assignment of any
award from the United States Government at any time after (he allowance of the claim therefor, the
ascertainment of the amount thereol and the issuance of the warrant for payment thercof, for any Taking,
gither permanent or temporary, under any such procecdings. In the event of a Taking, Mortgagec shall
not be limited to the rate of interest paid on the award by the condemning authority but shall be entitled to
receive cut of the Taking Proceeds interest on the entire unpaid principal sum under the Note and the
other Loan Documents at the applicable rate(s) provided therein. Mortgagor hereby assigns to Morigagee
so much of the balance of the Taking Proceeds payable by (he condemning authority as is required to pay
such inlerest,

{c) _Subject to paragraph (a) ol this Section, Mortgagor hercby irrevocably authorizes and
appoints Mortgag.e ils attorney-in-fact, coupled with an interest, lo collect and receive any such Taking
Proceeds from th( authorities making the same, (o appear in any proceeding therefor, to give receipts and
acquittances therefor, end to apply the same to payment on account of the indebtedness secured hereby
whether then matured” o rot. Mortgagor shall execule and deliver to Mortgagee on demand such
assignments and other instrinents as Mortgagee may require for such purposes.

10. Estoppel Certificatel W.ithin ten (10) days afier request by Mortgagee, Mortgagor shall
furnish to Morigagee a written statemen., duly acknowledged, of the aggregate amount of indebtedness
secured by this Mortgage, confirming (o the extent true} that no right of offset exists under the Loan
Documents or otherwise, and stating cither/th#t ro defenses exist against the indebtedness secured hereby,
or, if such defenses are alleged to exist, the <utiure thereof, and any other information which Mortgagee
may reasonably request.

11. Title Warranty; Title Evidence. Morigagor hereby confirms the warranties and
represenlations as io title to the Morigaged Property maZe/n the granting clause of this Mortgage, and
agrees Lo pay the costs of title insurance or other title eviderics satisfactory to Mortgagee showing title to
the Mortgaged Properiy (o be as herein warranted. In the ever*0of any subsequent change in title io the
Mortgaged Property, other than a change expressly permitted by th: Ldan Documents, Morigagor agrees
1o pay the cost of (i) an extension or endersement lo such title evidence/showing such change in title, and
(ii) changing any and all insurancc and other records in conneclion with tiigservicing of the loan secured
hereby made necessary by such change in title.

2. Mortgagee's Reliance. Mortgagee, in advancing any payment relating to-iaxes, assessments
and other governmental or municipal charges, fines, impositions or ligns asserted ayainat the Mortgaged
Property, shall have the right to do so according to any bill, statement or estimate piosured from the
appropriate public office without inquiry into the accuracy or validity thereof. Mortgagee siall have the
right 10 make any such payment whenever Morigagee, in its solc discretion, shall deem such jGayment to
be necessary or desirable to protect the security intended to be crealed by this Mortgage. In connection
with any such advance, Mortgagec, at its option, shall have the right to and is hereby authorized to obtain,
at Mortgagor's sole cost and expense, a date down or continuation endorsement to the loan policy of title
insurance insuring this Mortgage prepared by a title insurance company of Mortgagee's choice.

13. Default. FEach of the fellowing events shall be deemed to be an "Event of Default”
hereunder:

{(a) Meortgagor shall fail to make payment of any sum of money due and payable under

this Mortgage after the date such payment is duc as herein provided, or of the indcbtedness
evidenced by (he Note, or any sum of money due and payable under any of the other Loan

-10-
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Documents on the date when the same i1s due and payable or within any applicable grace period;
or

(b) Mortgagor shall file a voluntary petition in bankruptcy or under any bankruptcy act
or similar law, state or federal, whether now or hereafter existing, or make an assignment [or the
benefit of creditors or file an answer admitiing insolvency or inability to pay its or their debts
generally as they become due, or shall fail to obtain a vacation or stay of any such proceedings
which are involuntary within sixty (60) days afler the institution of such proceedings, as
hereinafter provided; or

(c) Any plan of liquidation or reorganization is filed by or on behall of Mortgagor or
either in any bankruptcy, insolvency or other judicial proceeding, or a trustee or a receiver shall
bslappointed for the Mortgaged Property in any involuntary proceeding and such trustee or
receiver shall not be discharged or such jurisdiction relinquished, vacated or stayed on appeal or
otherviise within sixty (60) days after the appointment thereof; or

(d) "Fadure of Mortgagor to commence, diligently pursue and/or complete actions as and
when provided ip/¥sragraphs 2, 5 or & above; or

(e) Any saleor irensfer of the Mortgaged Property in violation of Paragraph 18 of this
Mortgage; or

() The occurrence of an irvoluntary transfer under subsection 26{d) of this Mortgage; or

(g) Any violation of the reprerentations and warranties, or the filing of formal charges or
commencement of proceedings as contempuates] by Paragraph 33 of this Mortgage; or

(h) Default shall be made in the aul Observance or performance of any of the other
covenants, agreemenis or conditions required topl kept, performed or observed by Morigagor
under this Mortgage, and such defaull is not cured »vrhin thirty (30) days after written notice
thereof has been delivered to Mortgagor by Mortgagee; provided, however if such default cannot
reasonably be cured within the thirty (30)-day period, and (Mot:gagor promptly commences such
cure within the thirty (30)-day period, then within such additiorglneriod during which Mortgagor
diligently pursues and prosccutes such cure to completion ana =a long as the value of the
Mortgaged Property is not impaired; or

(1) Default shall be made in the due observance or performance of puy.of the covenants,
agreements or conditions required to be kept, performed or observed by Murtgugsr or any other
party under the Note, or any of the other Loan Documents, and such default is"nsc cured within
the applicable grace period, if any, expressly provided for therein;

then and upon any such Event of Default, the entire amount of the indebtedness hereby secured, shall, at
the option of Mortgagee, become immediately due and payable, without execution or other process and
without further notice or demand, all of which are hereby expressly waived. Upon and after any such
Event of Default, the indebtedness hereby secured shall, al the option of Mortgagee, bear inierest at the
Default Interest Rale (as defined in the Note), payable on demand. Acceleration of maturity, once
claimed hereunder by Mortgagee, may, at the option of Mortgagee, be rescinded by written
acknowledgment to that cffect by Mortgagee, but the tender and acceptance of partial payments alonc
shall not in any way affect or rescind such acceleration of maturity, nor extend or affect the grace period,
if any.

-11-
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14, Additional Rights upon Default. Without limiting the generality of the foregoing, Morigagee
gshall have (he following additional rights during the continuance of any Event of Default:

{a) Mortgagee shall have the immediate right to collect, as the same becomes due, any and all
unearncd insurance premiums or refunds of insurance premiums, due or to become due, and all procceds
and other benefits to be received under insurance policies of every nature affecting or covering the
Morigaged Property, any and all refunds of taxes, assessments and other charges heretofore or hereafter
paid on or with respect to the Mortgaged Properly, logether with all rents and profits of the Mortgaged
Property, all of which having been hereby assigned to Mortgagee. In addition, Mortgagee shall have the
right, but shall not be obligated, without notice or demand, to enter immediately upon and take possession
of thc Mortgaged Property, together with all documents, books, records, papers and accounts of
Morigagor relating to the Mortgaged Property or any portion thereol without further consent or
assignmer< by Mortgagor and shall have the right to cause to be conducted environmental investigations
and analyses /i operate, manage, lease and control the Mortgaged Property and conduct the business
thereof, if any! cither personally or by its agents, and terminate any management agreements, contracts,
agents or managdrs cesponsible for the management of the Mortgaged Property, and with full power to
usc such measures,’ logel or equitable, as Mortgagee may deem proper or necessary to enforce the
paymenl or security of the/rents, issues and profits of the Mortgaged Property.

(by Morigagor hereby grints full power and authority 1o Mortgagee as follows: to exercise each
and every onc of the rights, priviieges and powers herein granted at any and all times hereafter, without
notice to Mortgagor; to make all ¢lterutions, additions, improvements, renovations, replacements and
repairs as Mortgagee may deem proper; to demolish any part or all of the Improvements which, in the
judgment of Mortgagee, may be in unsate/condition and dangerous to life or property; to remodel any or
all of the Improvements so as (o make the s<iic available in whole or in part for business, commercial,
retail, multiple dwelling or other purposes; to lCasu the Mortgaged Property, or any part thereofl Lo
Mortgagor or any other person or persons, on such-terms and for such periods of time as Morlgagee may
deem proper, and the provisions of any lease made-Uv”Morlgagee pursuant hereto shall be valid and
binding upon Mortgagor, notwithstanding the fact that Mor(gagee's right of possession may terminate or
this Mortgage may be satisfied of record prior to the expiraticii of the term of such lease; and to collect
and receive all of the rents, issues, profits and all other amounts-past due or to become due o Mortgagor
and to apply the same in such order of priority as Mortgagee may cetermine 1o all necessary charges and
cxpenses in connection with the Mortgaged Property, or lor interesi, piincipal, whether matured or not,
taxes, water charges and assessments, insurance premiums and any advarces made by Morlgagee for
improvements, alterations or repairs for the account of Morlgagor or on zreount of the indebtedness
hereby secured. Neither the taking of possession, nor the collection of rents by(Mortgagee as described
above shall be construed to be an affirmation of any lease of the Mortgaged Propertyv-or any part thereof,
and Mortgagee or any other purchaser at any foreclosure sale shall have the right t¢ exercise the right to
terminate any such lease as though such taking of possession and collection of rents lias not occurred,
subject, however, to the terms of any subordination, nondisturbance and attornment agreemient which may
be in effect from time to time with respect to any part of the Mortgaged Property.

(¢} Without limiting the foregoing, Morlgagor hereby irrevocably appoints Mortgagee its
attorney-in-fact, coupled with an interest, upon an Evenl of Deflault, to institute summary procecdings
against any lessee of the Morigaged Property who fails to comply with the provisions of his or its leasc.
If Mortgagor is occupying all or any part of the Mortgaged Property upon an Event of Default, it is
hereby agreed that Mortgagor will either (i) immediately surrender possession of the Mortgaged Property
to Morigagee and vacatc the Morlgaged Property so occupied by Mortgagor, or (ii) pay a rcasonable
rental, determined by Mortgagee, for the use thercof, monthly in advance, to Mortgagee, and, in default of
so doing, may be dispossessed by summary proceedings or otherwise.

-12-
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{(d) To the extent permitted by law, Mortgagee is hereby authorized and empowered to sell or
cause the Mortgaged Property 1o be sold at public or private auction, and to convey samc by execution
and delivery to the purchaser at such sale a good and sufficient deed of conveyance, to retain out of the
proceeds of such sale the amounts due under the terms of this Mortgage and the other Loan Documents,
the costs and charges of such sale and attorneys' fees and expenses, all to the fullest extent not prohibited
by applicable law, amounts due to any other person asserting a lien or otherwise claiming an interest in
the Mortgaged Property and to deliver the surplus moneys, if any, to Morlgagor.

(e) To the extent permitted by law, Mortgagee shall be entitled to the appointment of a receiver
of the Mortgaged Properly as a matler of right and without notice, which is hereby expressly waived, with
power to collect the rents, issues and profits of the Mortgaged Property, due and to become due without
regard to the value of the Mortgaged Property and regardless of whether Mortgagec has an adequate
remedy at‘aw. Morigagor, for itself and its successors and assigns, hereby waives any and all defenses to
the applicatici~for a receiver as set forth above and hereby specifically consents to such appoiniment
without notice! but nothing herein contained is to be construed to deprive Mortgagee of any other right,
remedy or privilZze «l may now have, or may hereafter obtain, to have a receiver appointed. From such
rents, issues and prcfits collected by the receiver or by Mortgagee prior to a foreclosure sale, there shall
be deducted the cost of collection thereof, including, without limitation, real estate commussions, if any,
for new leases, if any, recsiver's fees, attorney's fees and expenses to the fullest extent not prohibited by
applicable law, and any cour. c¢asts; the remainder shall be applied against the indcbtedness hereby
sceured.

() Mortgagee shall have the ngntito bring foreclosure proceedings hereunder and whether or nol
any order or decree shall have been entered thercin and to the fullest extent not prohibited by applicable
law, a reasonable sum shall be allowed for Murigagees' attorneys' fees and expenses in such proceeding.
There shall be included in any judgment or decree/ioreclosing this Mortgage and be paid out of any rents,
issues and profits or out of the proceeds of any sale.made in pursuance of any such judgment or decree:
(1) ali costs and expenses of such suit or suits, advertising, sale and conveyance, including attorneys' fees
and cxpcnses to the fullest extent not prohibited by applicable law, costs of documentary evidence and
costs of any abstract, examination of title and title insuranc<;1j) all moneys advanced by Mortgagee, il
any, for any purpose authorized in this Mortgage with interest a=-ierein provided; (iii) all accrued interest
remaining unpaid on the indebtedness hereby secured; and (iv) the/principal balance of the indebtedness
hereby securcd. The surplus proceeds, if any, shall be paid to Mortgagoror as the court may direct.

15. Waiver. Morlgagor shall not, and anyone claiming through or viider Mortgagor shall not, set
up, claim or seck to take advantage of any appraisement, valuation, stay, exteniian or redemption laws
now or hereafter in force, in order to prevent or hinder the enforcement or foreciosyrsof this Morigage,
or the final and absolute sale of the Mortgaged Property, or the final and absolute placing into possession
thereo!l, immediately afler such sale, of the purchaser or purchasers thereof, and Mortgagor, tor itself and
all who may claim through or under il, waive, if and to the fullest extent not prohibited by 4ppiicable law,
all benefits and protections under such appraisement, valuation, stay, extension and redemption 'aws.

16. Marshalling of Assets. Mortgagor hereby waives for itself and, to the fullest extent not
prohibited by applicable law, for any subsequent lienor, any right to apply for an order, decree, judgment,
or ruling requiring or providing for a marshalling of assets which would require Mortgagee to proceed
against certain of the Mortgaged Property before proceeding against any of the other Mortgaged Property.
Mortgagee shall have the right 1o proceed, in its sole discretion, against the Mortgaged Property in such
order and in such portions as Mortgagee may determine, without regard to the adequacy of value or other
liens on any such Mortgaged Property. No such action shall in any way be considered as a waiver of any
of the rights, benefits, liens or security interests created hereby or by any of the Loan Documents.

17. Subrogation, If the indebtedness hereby secured or any part thereof, including any amounts
advanced by Mortgagee, are used dircetly or indirectly to pay off, discharge or satisfy, in whole or in part,
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any prior lien or encumbrance upon the Morlgaged Property or any part thereol, then Mortgagee shall be
subrogated to such other liens or encumbrances and to any additional security held by the holder thereof
and shall have the benefit of the priority of all of the same, whether or not any such lien, encumbrance or
additional security is canceled of record upon such payment or advancement or otherwise, and in addition
to the sccurity afforded by this Mortgage and the other Loan Documents.

18. Sale or Transfer. Mortgagor, without the prior written consent of Morigagee, shall not
create, effect, consent to, atiempt, contract for, agree to make, suffer or permit any conveyance, sale,
assignments, transfer, lien, pledge, encumbrance, mortgage, security interest or alienation of all or any
portion of, or any interest in, the Mortgaged Property or the Mortgagor, whether effected directly,
indirectly, voluntarily, involuntarily, by operation of law or otherwise. If any of the foregoing shall occur
without Morlgagee's prior written consent, then the same shall conclusively be deemed o increase the
risk to Medrgazee and immediately constitute an Event of Default hereunder.

19. Mor'gagee's Cost of Collection or Performance. 1If any action or proceeding is commenced
by or against Medlgsgee, including, without limitation, condemnation proceedings, proceedings involving
the foreclosure of this Martgage or of any other liens or encumbrances, the enforcement or interpretation
of contracts, leases or 0th<r documenis relating to the Mortgaged Property, or any other proceeding of any
nature, legal or otherwise. /a{Tecting the Mortgage Property or any part thereof, or the title thereto, or the
validity or priority of the lien +f this Mortgage, Mortgagee shall have the right to appear, defend,
prosecute, retain counsel, and tak< such action as Mortgagee shall determine. In addition, upon an Event
of Default hercunder, Mortgagee is/ autl.orized, but not obligated, to discharge Mortgagor's obligations
hereunder. Mortgagor shall pay to Mortzagee, promptly upon demand, all cosis, including, without
limitation, "latc charges” payable under/th: Note, out-of-pocket expenses and attorneys' fees and
expenses, to the fullest cxtent not prohibitew Uy applicable law, and the costs of any environmental
examination and analysis, title examination, supplémental examination of title or title insurance, that may
be incurred by Mortgagee in connection with anyprecsedings affecting the Mortgaged Property, or any
part thereof, to cause the enforcement of the covenantz-Or/agreements of Mortgagor contained herein or in
the any of other Loan Documents, or with or without tiiZ ilistitution of an action or proceeding, or that
may otherwise be incurred by Mortgagee in the performance’of zny other action by Mortgagee authorized
by this Morlgage. All such costs, expenses and attorneys' fess and expenses, and any other moneys
advanced by Mortgagee to protect the Mortgaged Property shall, 1o thz fullest extent not prohibited by
applicable law, bear interest from the date of payment thereof ar fiie. Default Rate until repaid by
Mertgagor, and shall be repaid by Mortgagor to Mortgagee immediater upon demand. Mortgagor
hereby agrees that if a default is made in the payment of the indebtedness secured hereby when due,
pursuant to the lerms hereof, even if the indebtedness secured hereby shall not{tave been declared due
and payable upon any Event of Default, Mortgagee shall be entitled to receive intsvest thereon at the
Default Rate, to be computed from the due date through actual receipt and collection of the amount then
in default. The preceding sentence shall not be construed as an agreement or privilege 10 safend the time
for performance of any obligation under the Mortgage or any of the other Loan Docurieits, nor as a
waiver of any other right or remedy accruing to Mortgagee by reason of any such default.

20. Partial Release. Morigagee, without notice, and without regard to any consideration paid
therefor, and notwithstanding the existence at the time of any inferior liens thereon, shall have the right to
releasc (a) any part of the security for the indebtedness secured hereby, including, without limitation, the
interest under this Morlgage in and to any of the Mortgaged Property, or (b} any person liable for any
indebtedness secured hereby, without alfecting the priority of any part of the security and the obligations
of any person not expressly relcased, and shall have the right to agrec with any party remaining liable for
such indebtcdness or having any interest therein to extend the time for payment of any part or all of the
indebtedness secured hereby. Such agreement shall not in any way release or impair the lien hereol, bul
shall extend the lien hereol as against all parties having any interest in such sccurity.
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21. Non-Waiver. In the event Mortgagee (a) releases, as aforesaid, any part of such security or
any person liable for any indebtedness secured hereby; (b) grants an extension of time for any payments
of the indebtedness secured hereby; (¢) takes other or additional security for the payment thereof;
(d) accepls partial payments; or (e) otherwise excreises or waives or fails to exercise any right granted
herein or in any of the other Loan Documents, no such act or omission shall constitule a waiver of any
default, or extend or affect the grace period, if any, release Mortgagor, subsequent owners of the
Mortgaged Property or any part thereof, or makers or guarantors of the Note, this Mortgage, or any of the
other Loan Documents, or preclude Mortgagee from exercising any right, power or privilege herein
granted or intended Lo be granted for any Event of Default.

22. No Merger of Estates. There shall be no merger of the lien, security interest or other estate or
intcrest created by this Mortgage with the fee estate in the Mortgaged Property by reason that any such
interest criated by this Mortgage may be held, directly or indirectly, by or for the account of any person
who shall ows"the fee estate or any other interest in the Mortgaged Property. No such merger shall occur
unless and untul #1l persons at the time having such concurrent interests shall join in a written instrument
effecting such m<rger. and such instrument shall be duly recorded.

23. Further Assviances. Upon request of Mortgagee, Mortgagor shall execute, acknowledge and
deliver lo Mortgagee, in_fiin satisfactory to Mortgagee, financing statements covering as Collateral any
personal property owned by thie Morigagor, which, in the sole opinion of Mortgagee, is essential to the
operation of any of the Mortgaged Property, and any supplemental mortgage, sccurity agreement,
financing statement, assignment of leases, rents, income and profits from the Mortgaged Property,
affidavit, continuation statement or certitication as Morigagee may request in order lo prolect, preserve,
maintain, continue and cxtend the lien and security interest hereunder or the priority hereof. Mortgagor
hereby irrevocably appoints Mortgagee its aivrney-in-fact, coupled with an interest, and authorizes,
directs and empowers such altorney, al ils optign, ‘o execute, acknowledge and deliver on behalf of
Mortgagor, its successors and assigns, any such documents if Mortgagor shall fail so to do within five (5)
days after request by Morigagee. Mortgagor shall pay 0 Mortgagee on demand all costs and cxpenscs
incurred by Morigagee in conneclion with the preparavian/¢xecution, recording and f{iling of any such
documents.

24. Application of Procecds. All payments made by Mortgagor under the Note, this Mortgage or
any of the other Loan Documents and received by Morlgagee shail/pe applied by Mortgagee to the
following items and in such order as Morigagee may determine in its ‘splecdiscretion: (a) advances by
Morlgagee [or payment of taxes, asscssments, insurance premiums and othzr<osts and expenses, as set
forth in this Mortgage, the Note or any of the other Loan Documents; (b) any(amounts which may be
overdue under the Note, this Mortgage or any of the other Loan Documents; <2} interest on the
indebtedness sccured hereby; and (d) outstanding principal under the Note.

25, Morigagee's Subordination Right. At the option of Mortgagee, this Mortgage snall become
subject and subordinate, but not with respect o the priority of entitlement to Proceeds of a Casualty or
any Taking Proceeds, o any and all leases of all or any part of the Mortgaged Property, upon the
cxecution by Mortgagee and recording of a unilateral declaration to that effect at any time hereafter, in the
Office of the Recorder of the County in which Mortgaged Property is located.

26. UCC Security Agreement. This Mortgage is hereby deemed to be as well a Sccurity
Agreement and creates a security interest in and to the Collateral sccuring the indebtedness secured by
this Mortgage. Without derogating any of the provisions of this instrumeni, Mortgagor to the extent
permitted by law hereby:

-15-



0710349039 Page: 16 of 22

UNOFFICIAL COPY

(a) grants to Morlgagee a security interest in and to all Collateral, including without limitation
the items referred to above and the tax and insurance escrow payments and deposits made by Mortgagor
pursuant to Section 2 hereof, together with all additions, accessions and substitutions and all similar
property hereafter acquired and used or oblained for use on or in connection with the Mortgaged
Property. The proceeds of the Collateral are intended to be sccured hereby; however, such intent shall
never constitute an expressed or implied consent on the part of Mortgagee to the sale of any or all
Collateral,

(b) agrees that the security inlerest hereby granted shall secure the payment of the indebtedness
specifically described herein together with payment of any future debt or advancement owing by
Mortgagor to Mortgagee with respect to the Mortgaged Property;

(v} escept as otherwisc provided herein, agrees not to remove from the Mortgaged Property, sell,
convey, mortiage or grant a security interest in, or otherwise dispose of or encumber, any of the
Collateral or ¢ny of the Mortgagor's right, title or interest therein, without first obtaining Mortgagee's
written consent./Mertzagee shall have the right, at its sole option, to require Mortgagor to apply the
proceeds [rom the dispesition of Collateral in reduction of the indebiedness secured hereby;

{d) agrees that i »4ortgagor's rights in the Collateral are voluntarily or involuntarily transferred,
whether by salc, creation of ¢ sgcuxity interest, attachment, levy, garnishment or other judicial process,
without the prior written conseiat of Mortgagee, such transfer shall constitute an Event of Default
hercunder;

(e) agrees that upon or after the Gecurrence of any Event of Default, Mortgagee shall have all
rights and remedies contemplated hereunder,Arciuding, without limitation, the right to take possession of
the Collateral, and for this purpose Morigagee shzil nave the right to enter upon any premises on which
any or all of the Collateral is situated without beirg d2emed guilty of trespass and without fiability for
damages thereby occasioned, and take possession of'ans operate the Collateral or remove it therefrom.
Mortgagee shall bave the further right, as Mortgagee wdy“determine, to repair, refurbish or otherwise
prepare the Collateral for sale, lease or other use or dispositian, and to sell at public or private sale or
otherwise dispose of, lease or utilize the Collateral and any _jart thereof in any manner authorized or
permitted by law and to apply the proceeds thereof toward payment/of ahy costs and expenses incurred by
Mortgagee including, to the fullest extent nol prohibited by applicabiedaw, attorneys' fees and expenscs,
and toward payment of the indebledness secured hereby, in such order «nd manner as Mortgagee may
determine. To the fullest extent nol prohibited by applicable law, Mortgagor anpressly waives any notice
of sale or other disposition of the Collateral and any other rights or remedics ol a debtor or formalities
prescribed by law relative to a sale or disposition of the Collateral or to exercise any othear right or remedy
existing after an Event of Defaull. To the extent any notice is required and cannot be waived, Morlgagor
agrees that if such notice is deposited for mailing, postage prepaid, certified or registersd. mail, to the
owner of record of the Mortgaged Property, directed to the such owner at the last addrisy  actually
furnished 10 Mortgagee at least five (5) days before the time of sale or disposition, such notice shall be
deemed reasonable and shall fully satisfy any requirements for giving of such notice;

{f) agrees, to the extent not prohibited by law and without limiting any rights and privileges
herein granted o Mortgagee, that Mortgagee shall have the right to dispose of any or all of the Collateral
at the same time and place upon giving the same notice, if any, provided for in this Mortgage, and in the
same manner as the nonjudicial foreclosure sale provided under the terms and conditions of this
Mortgage; and

(g) authorizes Mortgagee 1o file, in the jurisdiction where this agrecement will be given effect,
financing statements covering the Collateral and the proceeds of the Collateral. At the request of
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Mortgagee, Mortgagor will join Mortgagee in executing one or more such financing statements pursuant
to this Mortgage. To the extent permitted by law, a carbon, photographic or other reproduction of this
instrument or any financing statement executed in accordance herewith shali be sufficient as a financing
statement.

27. Management. Mortgagee shall have the right to give or withhold its prior consent to any
contract or other arrangement for the management of all or any part of the Mortgaged Property.
Morlgagee shall have the right, exercisable at its option upon an Event of Default or an event which, with
the passage of time, the giving of notice, or both, would constitute an Event of Default, to terminate the
rights of any party engaged to manage the Mortgaged Property and any and all other agreements or
contracts relating to the operation or management of the Mortgaged Property, if, in Mortgagee's sole
discretion, the management and/or operation of the Mortgaged Property is unsatisfactory.

28. Mutices. Any notice, demand, request or other communication which any party hereto may
be required orimay desire to give hercunder shall be in writing and shall be deemed to have been properly
given (i) if hand-iclvered, or if sent by telecopy, effective upon receipt, or (ii} if delivered by overnight
courier service, eftective.on the day following delivery to such courier service or (iii) if mailed by United
States registered or cectified mail, postage prepaid, return receipt requested, effective two {2) business
days alter deposit in the Lr:ied States mails addressed as follows:

If to Morgagor:

Bo Fowler
2240 North Leavite
Chicago, Hlinois 606475270

If to Mortgagee:

Diamond Bank, FSB
100 West North Avenue
Chicago, Illinois 60610
Attn: Vice President

or at such other address or to such other addressec as the party o hevgerved with notice may have
furnished in writing to the party seeking or desiring to serve notice as a place for-the service of notice.

29. Loan Documents. The term "Loan Documents” as used herein coliectively refers to (a) the
Note, (b) his Morigage, (c) thc Assignment, (d} a Junior Mortgage and Security Agzreemcnt against
certain other properly controlled by Borrower; (¢} a Junior Assignment of Leases sud Rents, (f) all
Uniform Commercial Code Financing Statements executed by Mortgagor, as debtos, /iy favor of
Mortgagee, as securcd party, in connection with the Mortgaged Property, (g) an Indemnity /igrzement,
(h) the Subordination, Non-Disturbance and Attornment Agreement, and (i) any and all other certificates,
documents and/or agreements evidencing, securing or in any maierial manner relating to the Loan.

30. Financial Reporting. As soon as available, (a) and in any evenl not later than ninety {90}
days afler Mortgagor’s fiscal year end, Mortgagor shall deliver to Mortgagee its annual Federal Income
Tax Returns (or the application for the extension thereof and the return itself promptly afier filing),
financial statements, certified rent roll for the Mortgage Propertly, and annual operating statement for the
Morigaged Property for such fiscal year, and (b) and in any evenl not later than ninety (90) days after
each guarantor’s fiscal year end, Mortgagor shall deliver to Mortgagee each guarantor’s financial
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statement and Federal Income Tax Returns (or the application for the extension thereef and the return
itself promptly after filing) for such fiscal year.

31. Waiver of Homestead Rights. In accordance with [llinois law, the Mortgagor hereby releases
and waives all rights under and buy virtue of the Illinois Homestead exemption laws. Morigagor further
waives all rights of reinstatement under 735 1LCS 5/15-1602 to the fullest extent permitted by law.

32, Advances. (a) This Mortgage shall secure the indebtedness of Mortgagor to Morigagee that
is evidenced, permitted or secured by the Loan Documents, including future advances made by
Morigagee te the Mortgagor, All of such indebtedness, including future advances, shall be a lien from the
time that this Mortgage is recorded with the Recorder of the County in which the Morigaged Property is
located as provided in 735 ILCS 5/15-1302(b}.

(by Tuc maximum amount of indebtedness secured by this Mortgage shall not exceed two (2)
times the Loan Araount.

{¢) In addition ta the loan advances referred 1o in subsection (a) above, Mortgagee shall have the
right, but not the obligatizn, to make protective advances with respect to the Mortgaged Property for the
payment of laxes, assessmiuls, insurance premiums, repairs, maintenance and other costs incurred in the
protection of the Mortgaged Ploperty, and such protective advances, together with interest thereon at the
Default Rate from the date of zach _such advance until it is repaid in full, shall be secured by this
Mortgage with priority running from the'time of the recording of this Mortgage with the Recorder of the
County in which the Mortgaged Property/is located pursuant to 735 ILCS 5/15-1302(b)(5}.

33. Survival and Conflicts. The exccution and delivery of this Morigage and the other Loan
Documents shall in no way merge or extinguish Zne Loan Commitment or the terms and conditions set
forth therein, which shall survive the closing of tie.lzan and dcelivery of this Mortgage. In the event of
any inconsistency or conflict between any provisicns of the Loan Commiiment and the other Loan
Documents, the provisions of the other Loan Documents sla!i-prevail and apply.

34, Anti-Forfciture. Morigagor hereby further expressiy represents and warrants to Mortgagec
that to the best of Mortgagor's knowledge there has notl been commidled by Mortgagor or any other person
invelved with the Mortgaged Properly or the Mortgagor any aciel_nmission affording the federal
governmeni or any statc or local government the right and/or remeay of forfeiture as against the
Mortgaged Properly or any part thercof or any menies paid in performance ef its obligations under the
Note or under any of the other Loan Documents, and Mortgagor hereby coveaants and agrees nol Lo
commit, permit or suffer (o exist any act or omission affording such right and/or remady of forfeiture. In
furtherance thereofl, Mortgagor hereby indemnifies Mortgagee and agrees to defend and hald Mortgagee
harmless from and against any loss, damage or other injury, including without limitatizn - atforneys' fees
and expenses, (o the fullest extent not prohibited by applicable law, and all other costs sn{ expenses
incurred by Mortgagee in preserving its lien, security interest and other rights and intergsts in the
Mortgaged Property and any additional collateral under any of the Loan Documents in any procceding or
other governmenial action asserting lorfeiture thereof, by reason of, or in any manner resulting from, the
breach of the covenants and agreements or the warranties and representations set forth in the preceding
sentence.  Without limiting the generality of the foregoing, the filing of formal charges or the
commencement of proceedings against Mortgagor, Mortgagee, any guarantor, any additional collateral
under any of the Loan Documents or all or any part of the Mortgaged Property undcr any federal or state
law in respect of which forfeiture of the Mortgaged Property or any part thereof or of any monies paid in
performance of Mortgagor's obligations under the Loan Documents is a potential result shall, at the
election of the Mortgagee in ils absolute discretion, constitute an Event of Default hereunder without
notice or opportunity to cure.
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35. Miscellaneous. The Mortgaged Property is located in the State of Illinois, and this Mortgage
and the rights and indebtedness secured hereby shall, without regard to the place of contract or payment,
be construed and enforced according to the laws of Illinois. Nothing herein contained nor any transaction
related hereto shall be construed or so operate as to require Mortgagor to do any act contrary to law, and
if any clauses or provisions herein contained operate or would prospectively operate to invalidale this
Mortgage, in whele or in part, or any of the Morigagor's obligations hereunder, such clauses and
provisions only shall be held veid and of no force or effect as though not herein contained, and the
remainder of this Morlgage shall remain operative and in full force and effect. All of the obligations,
rights and covenants herein contained shall run with the land, and shall bind and inure to the benefit of
Mortgagor, its successors and permitted assigns, and Mortgagee and any subsequent holder of the Note.
Whenever used, the singular number shall include the plural and the plural numbers shall include the
singular, 2id vhe use of any gender shall include all genders, all as the context may reasonably require.

If any(provision of this Mortgage is inconsistent with any applicable provisien of the Illinois
Mortgage Foreclasure Law, 735 ILCS 5/15-101, ef seq. (the “Act™), the provisions of the Act shall take
precedence over the piavisions of this Mortgage, but the Act shall not invalidate or render unenforceable
any other provision of this)Morigage that can be fairly construed in a manner consistent with the Act.
Without in any way limitirz any of the Mortgagee’s rights, remedies, powers and authorities provided in
this Mortgage or otherwise, and ir. addition to all of such rights, remedies, powers and authorities,
Mortgagee shall also have all rights. remedics, powers and authorities permitied to the holder of a
morigage under the Act, as the saine nay be amended from time to time. If any provision of this
Mortgage shall grant tc Mortgagee ary rights, remedies, powers or authorities upon default of the
Mortgagor which are more limited than wkat weuld be vested in Mortgagee under the Act in the absence
of said provision, Mortgagee shall have suzyvights, remedies, powers and authorities that would be
otherwise vested in it under the Act. Without limitatien, all expenses (including reasonable attorneys fees
and costs) incurred by Mortgagee to the extenl reimbursable under 735 [LCS 5/15-1510 and 5/15-1512,
or any other provision of the Act, whether incurred Lefore or after any judgment ol foreclosure, shail be
added to the indebtedness secured by this Mor(gage and 15<1:ded in the judgment of foreclosure.

36. UCC Financing Statement/Fixiure Filing, This Morigage is intended to be @« UCC Financing
Statement/Fixture filing within the purview of section 9-502 of the Uniform Commercial Code with
respect to the collateral and the goods described herein, which goods are and may become fixtures
relating to the Premises. The addresses of the Mortgagor as Debtor and ilie-Mortgagee as Secured Party
are set forth herein. This Morlgage is to be filed lor record with the Recordérof Deeds of the county or
counties where the Premises are located.

MORTGAGOR HEREBY, AND MORTGAGEE BY ITS ACCEPTAMCE HEREOF,
EACH WAIVES THE RIGHT OF A JURY TRIAL IN EACH AND EVERY ACZI/ZN ON THIS
MORTGAGE OR ANY OF THE OTHER LOAN DOCUMENTS, IT BEING ACKNO'WLEDGED
AND AGREED THAT ANY ISSUES OF FACT IN ANY SUCH ACTION AKZ. _MORE
APPROPRIATELY DETERMINED BY THE COQURTS; FURTHER, MORTGAGOR HEREBY
CONSENTS AND SUBJECTS ITSELF TO THE JURISDICTION OF COURTS OF THE STATE
OF ILLINOIS AND, WITHOQOUT LIMITING THE GENERALITY OF THE FOREGOING, TO
THE VENUE OF SUCH COURTS IN THE COUNTY IN WHICH THE MORTGAGED
PROPERTY IS LOCATED.

PROVIDED, THAT THE CONDITION OF THIS MORTGAGE IS SUCH that if Mortgagor
shall pay all of the indebtedness secured hereby, then thereupon this Mortgage shall be released of record
by Mortgagee, at the cost and cxpense of Mortgagor, and thereafier the Mortgage shall be void. The
foregoing shall not affect the covenants, agreements, indemnifications and warranties in this Mortgage
which expressly survive the release hereof, which shall remain in full force and cffect.
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be duly executed and
delivered as of the dale flirst above written.

MORTGAGOR:

by Fnliec—

BO FOWLER

STATE OF ILLINOIS. )
)88,
COUNTY OF COOK “ )

I, uh} WM{KWZ_}NOWW Public in and for said County in the State aloresaid,
DO HEREBY CERTIFY that B& FOWLER, personally known to me (o be the same person whose name
is subscribed to the foregoing instrumeri, hppeared before me this day in person and acknowledged that

he signed and delivered the said instrument 25 his own free and voluntary acl, for the uses and purposes
therein set forth.

GIVEN under my hand and notarial seal this. é day of April, 2007,

My Commission Expires:
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EXHIBIT A

LEGAL DESCRIPTION

LLOT 25 IN BLOCK 32 IN ALBERT CROSBY AND OTHERS SUBDIVISION OF THE EAST 1/2 OF
THE SOUTHEAST 1/4 OF SECTION 25, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

P.LN. 13-25-407-023

COMMONLY KNOWN AS: 2416 W. SCHUBERT, CHICAGO, ILLINOIS 60647
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EXHIBIT B

PERMITTED EXCEPTIONS

1. General real estate taxes for the second installment tax year 2006 and each year thereafier
notl yel due and payable.

2, Exception Number 10, contained on Schedule B of Freedom Tile Corporation
Commitment No. 6709327 dated March 1, 2007.
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