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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (this “Security
Instrument™) is made as of this 23" day of April 2007, by CRP-2 HOLDINGS DD, LLC,
a Delaware limited liability company, having its principal place of business at Two International
Place, Suite 2500-DD, Boston, Massachusetts, 02110, as mortgagor (“Borrower”) for the benefit
of JPMORGAN CHASE BANK, N.A., a banking association chartered under the laws of the
United States of America, having an address at 270 Park Avenue, New York, New York 10017-
2014, as mortgagee (“Lender”).

V/BAREAS, this Security Instrument is given pursuant to that certain Loan
Agreement, dated ac of November 30, 2006, by and among Colony Realty Partners [T REIT, a
Maryland real estate investment trust, CRP-2 Holdings CC, L.P., a Delaware limited partnership,
CRP-2 Holdings BB, L.P., 2-Delaware limited partnership, CRP-2 Holdings Midtown, LLC, a
Delaware limited Iability conirany, CRP-2 Holdings Scripps, LLC, a Delaware limited liability
company (collectively, the “Initial Borrowers”) and Lender, as amended by (i) that certain
Joinder, Amendment and Reaffimiziign of Loan Documents dated as of December 12, 2006,
wherein CRP-2 Holdings Cypress, LIC- agreed to become a borrower under the Loan
Agreement, (ii) that certain Joinder, Ameniment and Reaffirmation of Loan Documents dated as
of December 22, 2006 wherein CRP-2 Holdings Tall Oaks, LLC agreed to become a borrower
under the Loan Agreement and (iii) that certain Jo'nder, Amendment and Reaffirmation of Loan
Documents dated as of April 10, 2007 wherein Bo‘rewer agreed to become a borrower under the
Loan Agreement (as the same may be amended, restzied, replaced, supplemented or otherwise
modified from time to time, the “Loan Agreement”);

WHEREFEAS, the Loan (as such term is defipéd in the Loan Agreement) 18
evidenced by, inter alia, that certain Promissory Note DD, dated Ap:i] 10, 2007, in the aggregate
principal amount of up to Three Hundred Million and No/100 DoLiars {$300,000,000.00) or so
much thereof as may be advanced, made by Borrower in favor of Lenaer (as the same may be
amended, restated, replaced, supplemented or otherwise modified from time to ‘ime, the “Note™);

WHEREAS, Borrower desires to secure the payment of tlie Debt and the
performance of all of its obligations under the Note, the Loan Agreement and ke cther Loan
Documents (as herein defined); and

WHEREAS, this Security Instrument is given pursuant to the Loan Agreement,
and payment, fulfiflment and performance by Borrower of its obligations thereunder and under
the other Loan Documents are secured hereby, and each and every term and provision of the
Loan Agreement, the Note, and that certain Assignment of Leases and Rents of even date
herewith made by Borrower in favor of Lender delivered in connection with this Security
Instrument (as the same may be amended, restated, replaced, supplemented or otherwise
modified from time to time, the “Assignment of Leases”), including the rights, remedies,
obligations, covenants, conditions, agreements, indemnities, representations and warranties of
the parties therein, are hereby incorporated by reference herein as though set forth in full and
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shall be considered a part of this Security Instrument (the Loan Agreement, the Note, this
Security Instrument, the Assignment of Leases and Rents and all other documents evidencing or
securing the Debt (including all additional mortgages, deeds of trust, deeds to secure debt and
assignments of Leases and Rents) or executed or delivered in connection therewith, are
hereinafter referred to collectively as the “Loan Documents™).

NOW THEREFORE, in consideration of the making of the Loan by Lender and
the covenants, agreements, representations and warranties set forth in this Security Instrument:

ARTICLE 1 - GRANTS OF SECURITY

Section 1.1 Property Mortgaged. Borrower does hereby irrevocably
mortgage, graht, hargain, sell, pledge, assign, warrant, transfer and convey to Lender and its
successors and“assizns the following property, rights, interests and estates now owned, or
hereafter acquired by Borrower (collectively, the “Property”):

(@)  Land. The real property described in Exhibit A attached hereto and made
a part hereof (the “Land”);

(b)  Additional fau¢, All additional lands, estates and development rights
hereafter acquired by Borrower for use 1t connection with the Land and the development of the
Land and all additional lands and estatesiterein which may, from time to time, by supplemental
mortgage or otherwise, be expressly made suljject to the lien of this Security Instrument;

(c) Improvements. The “tuildings, structures, fixtures, additions,
enlargements, extensions, modifications, repairs, terlacements and improvements now or
hereafter erected or located on the Land (collectively, the “Tmprovements™);

(d)  Easements. All easements, rights-of-way of use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water couises, water rights and powers,
air rights and development rights, and all estates, rights, titles, Interests, privileges, liberties,
servitudes, tenements, hereditaments and appurtenances of any nature vhatsoever, in any way
now or hereafter belonging, relating or pertaining to the Land and the Iriprovements and the
reversions and remainders, and all land lying in the bed of any street, road er-avgnue, opened or
proposed, in front of or adjoining the Land, to the center line thereof and all tlie estates, rights,
titles, interests, rights of dower, rights of curtesy, property, possession, clain pnd demand
whatsoever, both at law and in equity, of Borrower of, in and to the Land and the Improvements
and every part and parcel thercof, with the appurtenances thereto;

(e) Equipment. All “equipment,” as such term is defined in Article 9 of the
Uniform Commercial Code (hereinafter defined), now owned or hereafter acquired by Borrower,
which is used at or in connection with the Improvements or the Land or is located thereon or
therein (including, but not limited to, all machinery, equipment, furnishings, and electronic data-
processing and other office equipment now owned or hereafter acquired by Borrower and any
and all additions, substitutions and replacements of any of the foregoing), together with all
attachments, components, parts, equipment and accessories installed thereon or affixed thereto
(collectively, the “Equipment”). Notwithstanding the foregoing, Equipment shall not include
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any property belonging to tenants under Leases (hereinafter defined) except to the extent that
Borrower shall have any right or interest therein;

§§] Fixtures. All Equipment now owned, or the ownership of which is
hereafter acquired, by Borrower which is so related to the Land and Improvements forming part
of the Property that it is deemed fixtures or real property under the law of the particular state in
which the Land is located, including, without limitation, all building or construction materials
intended for construction, reconstruction, alteration or repair of or installation on the Property,
construction equipment, appliances, machinery, plant equipment, fittings, apparatuses, fixtures
and other items now or hereafter attached to, installed in or used in connection with (temporarily
or permaneritly) any of the Improvements or the Land, including, but not limited to, engines,
devices for the operation of pumps, pipes, plumbing, call and sprinkler systems, fire
extinguishing ‘apparatuses and equipment, heating, ventilating, incinerating, electrical, air
conditioning and ai: cooling equipment and systems, gas and electric machinery, appurtenances
and equipment, polption control equipment, security systems, disposals, dishwashers,
refrigerators and ranges, recreational equipment and facilities of all kinds, and water, gas,
electrical, storm and sanitary sewer facilities, utility lines and equipment (whether owned
individually or jointly with sihirs, and, if owned jointly, to the extent of Borrower’s interest
therein) and all other utilities whetnes or not situated in easements, all water tanks, water supply,
water power sites, fuel stations, fucl tanks, fuel supply, and all other structures, together with all
accessions, appurtenances, additions, téplacements, betterments and substitutions for any of the
foregoing and the proceeds thereof (Coilectively, the “Fixtures”). Notwithstanding the
foregoing, “Fixtures” shall not include any property which tenants are entitled to remove
pursuant to Leases, except to the extent that Borrowrer shall have any right or interest therein,

(g)  Personal Property. All furmtare, furnishings, objects of art, machinery,
goods, tools, supplies, appliances, general intangibies. contract rights, accounts, accounts
receivable, franchises, licenses, certificates and permits, and ai! other personal property of any
kind or character whatsoever as defined in and subject ic the provisions of the Uniform
Commercial Code, whether tangible or intangible, other than Fixtures, which are now or
hereafter owned by Borrower and which are located within oz about the Land and the
Improvements, together with all accessories, replacements and substitusions thereto or therefor
and the proceeds thereof (collectively, the “Personal Property”), and the rghi, title and interest
of Borrower in and to any of the Personal Property which may be subjcct fo any security
interests, as defined in the Uniform Commercial Code, as adopted and enacted py. the state or
states where any of the Property is located (the “Uniform Commercial Code™), sur=vior in lien
to the lien of this Security Instrument and all proceeds and products of the above;

(h) Leases and Rents. All leases, subleases or subsubleases (to the extent of
Borrower’s interest therein), lettings, licenses, concessions or other agreements (whether written
or oral) pursuant to which any Person is granted a possessory interest in, or right to use or
occupy all or any portion of the Land and the Improvements, and every modification,
amendment or other agreement relating to such leases, subleases, subsubleases, or other
agreements entered into in connection with such leases, subleases, subsubleases, or other
agreements and every guarantee of the performance and observance of the covenants, conditions
and agreements to be performed and observed by the other party thereto, heretofore or hereafier
entered into (collectively, the “Leases”), whether before or after the filing by or against
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Borrower of any petition for relief under 11 U.S.C. §101 et seq., as the same may be amended
from time to time (the “Bankruptcy Code”) and all right, title and interest of Borrower, its
successors and assigns therein and thereunder, including, without limitation, cash or securities
deposited thereunder to secure the performance by the lessees of their obligations thereunder and
all rents, additional rents, revenues, issues and profits (including all oil and gas or other mineral
royalties and bonuses) from the Land and the Improvements whether paid or accruing before or
after the filing by or against Borrower of any petition for relief under the Bankruptcy Code
(collectively, the “Rents”) and all proceeds from the sale or other disposition of the Leases and
the right to receive and apply the Rents to the payment of the Debt;

(1) Condemnation Awards. All condemnation awards (“Awards”) which may
heretofore atia hercafter be made or paid by any Governmental Authority in connection with a
condemnation or 'aking or all of any part of the Property, whether from the exercise of the right
of eminent dompin /including, but not limited to, any transfer made in lieu of or in anticipation
of the exercise of th= right), or for a change of grade, or for any other injury to or decrease in the
value of the Property;

() Insuranc’ Proceeds. All insurance proceeds in respect of the Property
under any Policies covering the Pivperty (after deduction of its reasonable costs and expenses
(including, but not limited to, reacopable counsel fees), if any, in collecting same (“Insurance
Proceeds”), including, without limitation, the right to receive and apply the proceeds of any
Policies, judgments, or settlements made“n lieu thereof, in connection with a Casualty to the
Property;

(k)  Tax Certiorari. All retds, rebates or credits in connection with
reduction in Taxes or Other Charges charged against tlic Property;

(1) Conversion. All proceeds of the-conversion, voluntary or involuntary, of
any of the foregoing including, without limitation, Insurance Proceeds and Awards, into cash or
liquidation claims;

(m)  Rights. The right, in the name and on behaif of Borrower, to appear in and
defend any action or proceeding brought with respect to the Property- and to commence any
action or proceeding to protect the interest of Lender in the Property;

(n) Agreements. All agreements, contracts, certificates,” nstruments,
franchises, permits, licenses, plans, specifications and other documents, now or hereaftr entered
into, and all rights therein and thereto, respecting or pertaining to the use, occupation,
construction, management or operation of the Land and any part thereof and any Improvements
or any business or activity conducted on the Land and any part thereof and all right, title and
interest of Borrower therein and thereunder, including, without limitation, the right, upon the
happening of any default hereunder, to receive and collect any sums payable to Borrower
thereunder;

{(0) Trademarks. All tradenames, trademarks, servicemarks, logos, copyrights,

goodwill, books and records and all other general intangibles relating to or used in connection
with the operation of the Property;
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(p)  Accounts. All reserves, escrows and deposit accounts maintained by
Borrower with respect to the Property, including, without limitation, all accounts established or
maintained pursuant to the Loan Agreement together with all deposits or wire transfers made to
such accounts and all cash, checks, drafts, certificates, securities, investment property, financial
assets, instruments and other property held therein from time to time and all proceeds, products,
distributions or dividends or substitutions thereon and thereof; and

(q) Other Rights. Any and all other rights of Borrower in and to the items set
forth in Subsections (a) through (p) above.

AND without limiting any of the other provisions of this Security Instrument, to
the extent puimitted by applicable law, Borrower expressly grants to Lender, as secured party, a
security interest in the portion of the Property which is or may be subject to the provisions of the
Uniform Comme:cial Code which are applicable to secured transactions; it being understood and
agreed that the Improvements and Fixtures are part and parcel of the Land (the Land, the
Improvements and the Fistures collectively referred to as the “Real Property”) appropriated to
the use thereof and, wicther affixed or annexed to the Real Property or not, shall for the
purposes of this Security Instipenent be deemed conclusively to be real estate and mortgaged
hereby.

Section 1.2 Assignment of Rents.  Borrower hereby  absolutely and
unconditionally assigns to Lender all ¥ Rorrower’s right, title and interest in and to all current
and future Leases and Rents; it being intend<d by Borrower that this assignment constitutes a
present, absolute assignment and not an assignment for additional security only. Nevertheless,
subject to the terms of the Assignment of Leaseswhich, together with this Security Instrument,
shall govern and control the assignment of Leases and Rents) and Section 7.1(h) of this Security
Instrument, Lender grants to Borrower a revocable liczice to collect, receive, use and enjoy the
Rents and Borrower shall hold the Rents, or a portion inerent sufficient to discharge all current

sums due on the Debt, for use in the payment of such sums.

Section 1.3 Security Instrument. This Security instrument is both a real
property mortgage and a “security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all oiher rights and interests,
whether tangible or intangible in nature, of Borrower in the Property. 3y executing and
delivering this Security Instrument, Borrower hereby grants to Lender, s security for the
Obligations (hereinafter defined), a security interest in the Fixtures, the Equipment and the
Personal Property to the full extent that the Fixtures, the Equipment and the Personul Property
may be subject to the Uniform Commercial Code (said portion of the Property so subject to the
Uniform Commercial Code being called the “Collateral”). If an Event of Defauit shall occur
and be continuing, Lender, in addition to any other rights and remedies which it may have, shall
have and may exercise immediately and without demand, any and all rights and remedies granted
to a secured party upon default under the Uniform Commercial Code, including, without limiting
the generality of the foregoing, the right to take possession of the Collateral or any part thereof,
and to take such other measures as Lender may deem necessary for the care, protection and
preservation of the Collateral. Upon request or demand of Lender after the occurrence and
during the continuance of an Event of Default, Borrower shall, at its expense, assemble the
Collateral and make it available to Lender at a convenient place (at the Land if tangible property)
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reasonably acceptable to Lender. Borrower shall pay to Lender on demand any and all expenses,
including reasonable legal expenses and attorneys’ fees, incurred or paid by Lender in protecting
its interest in the Collateral and in enforcing its rights hereunder with respect to the Collateral
after the occurrence and during the continuance of an Event of Default. Any notice of sale,
disposition or other intended action by Lender with respect to the Collateral sent to Borrower in
accordance with the provisions hereof at least ten (10) Business Days prior to such action, shall,
except as otherwise provided by applicable law, constitute reasonable notice to Borrower. The
proceeds of any disposition of the Collateral, or any part thereof, may, except as otherwise
required by applicable law, be applied by Lender to the payment of the Debt in such priority and
proportions as Lender in its discretion shail deem proper. Borrower’s (debtor’s) principal place
of business s as set forth on page one (1) hercof and the address of Lender (secured party) is as
set forth on page one (1) hereof.

Szction 1.4 Fixture Filing. Certain of the Property is or will become “fixtures”
(as that term is defined in the Uniform Commercial Code) on the Land, and this Security
Instrument, upon being tited for record in the real estate records of the city or county wherein
such fixtures are situated, shell operate also as a financing statement filed as a fixture filing in
accordance with the applicable provisions of said Uniform Commercial Code upon such of the
Property that is or may become fixiures.

P

Section 1.5 Pledges o Monies Held. Borrower hereby pledges to Lender any

and all monies now or hereafter held t*',‘- r ender or on behalf of Lender, including, without
limitation, any sums deposited in the Requircd Repair Account, the Rollover Reserve Account

and Net Proceeds, as additional security for tis Obligations until expended or applied as
provided in this Security [nstrument.

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above gran‘ed and described Property unto and
1o the use and benefit of Lender and its successors and assigns, Torever,

PROVIDED, HOWEVER, these presents are upon the Fxpress condition that, if
Borrower shall well and truly pay to Lender the Debt at the time and 1 the manner provided in
the Note, the Loan Agreement and this Security Instrument, shall well and truly perform the
Other Obligations (hereafter defined) as set forth in this Security Instrument-and shail well and
truly abide by and comply with each and every covenant and condition set forth nérein and in the
Note, the Loan Agreement and the other Loan Documents, these presents and the estate hereby
granted shall cease, terminate and be void; provided, however, that Borrower’s obligation to
indemnify and hold harmless Lender pursuant to the provisions hereof shall survive any such
payment or release.

ARTICLE 2 - DEBT AND OBLIGATIONS SECURED

Section 2.1  Debt. This Security Instrument and the grants, assignments and
transfers made in Article 1 hereof are given for the purpose of securing the Debt.
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Section 2.2 Other Obligations. This Security Instrument and the grants,
assignments and transfers made in Article 1 hereof are also given for the purpose of securing the
following (collectively, the “Other Obligations™):

(a)  the performance of all other obligations of Borrower contained herein;

(b)  the performance of each obligation of Borrower contained in the Loan
Agreement and any other Loan Document; and

(¢)  the performance of each obligation of Borrower contained in any renewal,
extension, amaendment, modification, consolidation, change of, or substitution or replacement
for, all or any-part of the Note, the Loan Agreement or any other Loan Document.

Sention 2.3 Debt and Other Obligations. Borrower’s obligations for the
payment of the vt and the performance of the Other Obligations shall be referred to
collectively herein as tne ‘Obligations.”

ARTICLE 3 - BORROWER COVENANTS
Borrower covenants.apd agrees that:

Section 3.1  Payment &i “tebt. Borrower will pay the Debt at the time and in
the manner provided in the Loan Agreement, thco Note and this Security Instrument.

Section 3.2  Incorporation by R.farence. All the covenants, conditions and
agreements contained in (a) the Loan Agreement, (5)the Note and (c) all and any of the other
Loan Documents, are hereby made a part of this Secutity Instrument to the same extent and with
the same force as if fully set forth herein.

Section 3.3  Insurance. Borrower shall obtaip-and maintain, or cause t0 be
maintained, in full force and effect at all times insurance withi <espect to Borrower and the
Property as required pursuant to the Loan Agreement.

Section 3.4  Maintenance of Property. Borrower shall canss the Property to
be maintained in a good and safe condition and repair. The Improvemenis; we Fixtures, the
Equipment and the Personal Property shall not be removed, demolished or materially altered
(except for normal replacement of the Fixtures, the Equipment or the Personal Froperty, tenant
finish and refurbishment of the Improvements) without the prior written consent of Lender
(which may be granted as and in the mamner provided in the Loan Agreement). Borrower shall
promptly repair, replace or rebuild any part of the Property which may be destroyed by any
Casualty or become damaged, worn or dilapidated or which may be affected by any
Condemnation, and shall complete and pay for any structure at any time in the process of
construction or repair on the Land.

Section 3.5 Waste. Borrower shall not commit or suffer any waste of the
Property or make any change in the use of the Property which will in any way materially
increase the risk of fire or other hazard arising out of the operation of the Property, or take any
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action that might invalidate or allow the cancellation of any Policy, or do or permit to be done
thereon anything that may in any way materially impair the value of the Property or the security
of this Security Instrument. Borrower will not, without the prior written consent of Lender,
permit any drilling or exploration for or extraction, removal, or production of any minerals from
the surface or the subsurface of the Land, regardless of the depth thereof or the method of mining
or extraction thereof.

Section 3.6  Payment for Labor and Materials. (a) Subject to Section 3.6(b)
hereof, Borrower will promptly pay when due all bills and costs for labor, materials and
specifically fabricated materials (“Labor and Material Costs”) incurred in connection with the
Property and'never permit to exist beyond the due date thereof in respect of the Property or any
part thereof any lien or security interest, even though inferior to the liens and the security
interests hereof, a1d in any event never permit to be created or exist in respect of the Property or
any part thereof «ny other or additional lien or security interest other than the liens or security
interests hereof excent far the Permitted Encumbrances.

(b  Afier prior written notice to Lender, Borrower, at its own expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good faith and with
due diligence, the amount or validity,or application in whole or in part of any of the Labor and
Material Costs, provided that (i) 1o Event of Default has occurred and is continuing under the
Loan Agreement, the Note, this Secviity Instrument or any of the other Loan Documents,
(i) Borrower is permitted to do so under.{5¢ provisions of any other mortgage, deed of trust or
deed to secure debt affecting the Property, (iif) such proceeding shall suspend the collection of
the Labor and Material Costs from Borrower aiid-fzom the Property or Borrower shall have paid
all of the Labor and Material Costs under protest, {iv} such proceeding shall be permitted under
and be conducted in accordance with the provisions of any other instrument to which Borrower
is subject and shall not constitute a default thereunder, (v) neither the Property nor any part
thereof or interest therein will be in danger of being sold, forfeited, terminated, canceled or lost,
and (vi) Borrower shall have furnished the security as may be required in the proceeding, or as
may be reasonably requested by Lender, to insure the paymeni-of any contested Labor and
Material Costs, together with all interest and penalties thereon.

Section 3.7  Performance of Other Agreements. Borrowsi shall observe and
perform each and every term, covenant and provision to be observed or petfe:pied by Borrower
pursuant to the Loan Agreement, any other Loan Document and any other agreeznznt or recorded
instrument affecting or pertaining to the Property and any amendments, modificationg-ar changes
thereto.

Section 3.8  Change of Name, Identity or Structure. Borrower shall not
change Borrower’s name, identity (including its trade name or names) or Borrower’s structure
without notifying Lender of such change in writing at least thirty (30) days prior to the effective
date of such change and, in the case of a change in Borrower’s structure, without first obtaining
the prior written consent of Lender, except as otherwise permitted pursuant to Section 7.8 of the
Loan Agreement, Borrower shall execute and deliver to Lender, prior to or contemporaneously
with the effective date of any such change, any financing statement or financing statement
change required by Lender to establish or maintain the validity, perfection and priority of the
security interest granted herein. At the request of Lender, Borrower shall execute a certificate in
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form satisfactory to Lender listing the trade names under which Borrower intends to operate the
Property, and representing and warranting that Borrower does business under no other trade
name with respect to the Property.

Section 3.9  Title. Borrower has good, marketable, insurable and indefeasible
fee simple title to the real property comprising part of the Property and good title to the balance
of such Property, free and clear of all Liens whatsoever except the Permitted Encumbrances,
such other Liens as are permitted pursuant to the Loan Documents and the Liens created by the
Loan Documents. The Permitted Encumbrances in the aggregate do not materially and adversely
affect the value, operation or use of the Property or Borrower’s ability to repay the Loan. This
Security Instrument, when properly recorded in the appropriate records, together with any
Uniform Commercial Code financing statements required to be filed in connection therewith,
will create () 2 valid, perfected first priority Lien on the Property, subject only to Permitted
Encumbrances ani the Liens created by the Loan Documents and (b) perfected security interests
in and to, and perfected collateral assignments of, all personalty (including the Leases), all in
accordance with the ternis thereof, in each case subject only to any applicable Permitted
Encumbrances, such othe: Liens as are permitted pursuant to the Loan Documents and the Liens
created by the Loan Documénts - There are no claims for payment for work, labor or matenials
affecting the Property which are vast due and are or may become a Lien prior to, or of equal
priority with, the Liens created by-the Loan Documents unless such claims for payments are
being contested in accordance with theziins and conditions of this Security Instrument.

ARTICLE 4 - OBLIGA TIONS AND RELIANCES

Section 4.1  Relationship of Borrover and Lender. The relationship between
Borrower and Lender is solely that of debtor and creditor; and Lender has no fiduciary or other
special relationship with Borrower, and no term or conditica of the Loan Agreement, the Note,
this Security Instrument and the other Loan Documents sheil be construed so as to deem the
relationship between Borrower and Lender to be other than that of debtor and creditor.

Section 4.2 No Reliance on Lender. The general partners, members and
principals of Borrower are experienced in the ownership and operation of propertics similar to
the Property, and Borrower and Lender are relying solely upon such expertise and business plan
in connection with the ownership and operation of the Property. Borrower 15 not relying on
Lender’s expertise, business acumen or advice in connection with the Property.

Section 4.3 No Lender Obligations. (a) Notwithstanding the provisions of
Subsections 1.1(h) and (n) or Section 1.2, Lender is not undertaking the performance of (i) any
obligations under the Leases; or (ii) any obligations with respect to such agreements, contracts,
certificates, instruments, franchises, permits, trademarks, licenses and other documents.

(b) By accepting or approving anything required to be observed, performed or
fulfilled or to be given to Lender pursuant to this Security Instrument, the Loan Agreement, the
Note or the other Loan Documents, including, without limitation, any Officer’s Certificate,
balance sheet, statement of profit and loss or other financial statement, survey, appraisal, or
Policy, Lender shall not be deemed to have warranted, consented to, or affirmed the sufficiency,
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the legality or effectiveness of same, and such acceptance or approval thereof shall not constitute
any warranty or affirmation with respect thereto by Lender.

Section 4.4  Reliance. Borrower recognizes and acknowledges that in accepting
the Loan Agreement, the Note, this Security Instrument and the other Loan Documents, Lender
is expressly and primarily relying on the truth and accuracy of the warranties and representations
set forth in Section 5 of the Loan Agreement without any obligation to investigate the Property
and notwithstanding any investigation of the Property by Lender; that the warranties and
representations are a material inducement to Lender in making the Loan; and that Lender would
not be willing to make the Loan and accept this Security Instrument in the absence of the
warranties ~iid representations as set forth in Section 5 of the Loan Agreement.

ARTICLE 5 - FURTHER ASSURANCES

Sectich 3.1  Recording of Security Instrument, etc. Borrower forthwith upon
the execution and delive/v.of this Security Instrument and thereafter, from time to time, will
cause this Security Instrumest and any of the other Loan Documents creating a Lien or security
interest or evidencing the Lieii hiereof upon the Property and each instrument of further assurance
to be filed, registered or recorded in'such manner and in such places as may be required by any
present or future law in order to pudiish notice of and fully to protect and perfect the Lien or
security interest hereof upon, and the intarest of Lender in, the Property. Borrower will pay all
taxes, filing, registration or recording” ‘ees, and all expenses incident to the preparation,
execution, acknowledgment and/or recordir’g of the Note, this Security Instrument, the other
Loan Documents, any note, deed of trust ar mortgage supplemental hereto, any security
instrument with respect to the Property and any-instrument of further assurance, and any
modification or amendment of the foregoing documerds, and all federal, state, county and
municipal taxes, duties, imposts, assessments and charges aiising out of or in connection with the
execution and delivery of this Security Instrument, any decd of trust or mortgage supplemental
hereto, any security instrument with respect to the Property-or any instrument of further
assurance, and any modification or amendment of the foregoirg documents, except where
prohibited by law so to do.

Section 5.2 Further Acts, etc. Borrower will, at the cust of Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all-foriher acts, deeds,
conveyances, deeds of trust, mortgages, assignments, notices of assignmeifs. transfers and
assurances as Lender shail, from time to time, reasonably require, for the octier assuring,
conveying, assigning, transferring, and confirming unto Lender the property and 1ights hereby
mortgaged, deeded, granted, bargained, sold, conveyed, confirmed, pledged, assigned, warranted
and transferred or intended now or hereafter so to be, or which Borrower may be or may
hereafter become bound to convey or assign to Lender, or for carrying out the intention or
facilitating the performance of the terms of this Security Instrument or for filing, registering or
recording this Security Instrument, or for complying with all Legal Requirements. Borrower, on
demand, will execute and deliver, and in the event it shall fail to so execute and deliver, hereby
authorizes Lender to execute in the name of Borrower or without the signature of Borrower to
the extent Lender may lawfully do so, one or more financing statements to evidence more
effectively the security interest of Lender in the Property. Borrower grants to Lender an
irrevocable power of attormney coupled with an interest for the purpose of exercising and
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perfecting any and all rights and remedies available to Lender at law and in equity, including
without limitation, such rights and remedies available to Lender pursuant to this Section 5.2.

Section 5.3  Changes in Tax, Debt, Credit and Documentary Stamp Laws.
(a) If any law is enacted or adopted or amended after the date of this Security Instrument which
deducts the Debt from the value of the Property for the purpose of taxation or which imposes a
tax, either directly or indirectly, on the Debt or Lender’s interest in the Property, Borrower will
pay the tax, with interest and penalties thereon, if any. If Lender is advised by counsel chosen by
it that the payment of tax by Borrower would be unlawful or taxable to Lender or uncnforceable
or provide the basis for a defense of usury then Lender shall have the option by written notice of
not less thar‘ene hundred twenty (120) days to declare the Debt immediately due and payable.

‘o)  Borrower will not claim or demand or be entitled to any credit or credits
on account of the Dbt for any part of the Taxes or Other Charges assessed against the Property,
or any part thereof, and no deduction shall otherwise be made or claimed from the assessed value
of the Property, or any’ wart thereof, for real estate tax purposes by reason of this Security
Instrument or the Debt.~if such claim, credit or deduction shall be required by law, Lender shall
have the option, by written potiec of not less than one hundred twenty (120) days, to declare the
Debt immediately due and payable:

{c) If at any time-<re United States of America, any State thereof or any
subdivision of any such State shall requiie revenue of other stamps to be affixed to the Note, this
Security Instrument, or any of the other Loar-Documents or impose any other tax or charge on
the same, Borrower will pay for the same, with interest and penalties thereon, if any.

Section 5.4  Severing of Mortgags, ~This Security Instrument and the Note
shall, at any time until the same shall be fully paid and satisfied, at the sole election of Lender, be
severed into two (2) or more notes and two (2)~4f more security instruments in such
denominations as Lender shall determine in its sole discretiton, ¢ach of which shall cover all or a
portion of the Property to be more particularly described thercy, To that end, Borrower, upon
written request of Lender, shall execute, acknowledge and deliver; or cause to be executed,
acknowledged and delivered by the then-owner of the Property, to Lender and/or its designee or
designees, substitute notes and security instruments in such principal amounts, aggregating not
more than the then unpaid principal amount of this Security Instrument, and’ containing terms,
provisions and clauses similar to those contained herein and in the Note.‘aud such other
documents and instruments as may be required by Lender.

Section 5.5 Replacement Documents. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any other Loan
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and cancellation of such Note or other ILoan Document, Borrower will issue, in lieu thereof, a
replacement Note or other Loan Document, dated the date of such lost, stolen, destroyed or
mutilated Note or other Loan Document in the same principal amount thereof and otherwise of

like tenor.
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ARTICLE 6 - DUE ON SALE/ENCUMBRANCE

Section 6.1  Lender Reliance. Borrower acknowledges that Lender has
examined and relied on the experience of Borrower and its members and principals in owning
and operating properties such as the Property in agreeing to make the Loan, and will continue to
rely on Borrower’s ownership of the Property as a means of maintaining the value of the
Property as security for repayment of the Debt and the performance of the Other Obligations.
Borrower acknowledges that Lender has a valid interest in maintaining the value of the Property
so as to ensure that, should Borrower default in the repayment of the Debt or the performance of
the Other Obligations, Lender can recover the Debt by a sale of the Property.

Section 6.2 No_Sale/Encumbrance. Neither Borrower nor any Restricted
Party shall Transfer the Property or any part thereof or any interest therein or permit or suffer the
Property or any nan thereof or any interest therein to be Transferred other than as expressly
permitted pursuant t¢ ite terms of the Loan Agreement.

ARTICLE 7 - RIGHTS AND REMEDIES UPON DEFAULT

Section 7.1  Remddies. Upon the occurrence and during the continuance of any
Event of Default, Borrower agrees thxi-Lender may take such action without notice or demand,
as it deems advisable to protect and <nforce its rights against Borrower and in and to the
Property, including, but not limited to, tliiollowing actions, each of which may be pursued
concurrently or otherwise, at such time and i1 su ch order as Lender may determine, in its sole
discretion, without impairing or otherwise affeciirig the other rights and remedies of Lender:

(a)  declarc the entire unpaid Debt to b immediately due and payable;

(b)  institute proceedings, judicial or otherwisc, for the complete foreclosure of
this Security Instrument under any applicable provision of law,.in-which case the Property or any
interest therein may be sold for cash in one (1) or more parcels of it several interests or portions
and in any order or manner,

(c) with or without entry, to the extent permitted and- pursuant to the
procedures provided by applicable law, institute proceedings for the partial forsclosure of this
Security Instrument for the portion of the Debt then due and payable, subject to fae continuing
Lien and security interest of this Security Instrument for the balance of the Debt not-then due,
unimpaired and without loss of priority;

(d)  sell for cash the Property or any part thereof and all estate, claim, demand,
right, title and interest of Borrower therein and rights of redemption thereof, pursuant to power
of sale or otherwise, at one or more sales, as an entirety or in parcels, at such time and place,
upon such terms and after such notice thereof as may be required or permitted by law;

(¢)  institute an action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein, in the Note, the Loan
Agreement or in the other Loan Documents;
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(f) to the extent permitted by applicable law, recover judgment on the Note
either before, during or after any proceedings for the enforcement of this Security Instrument or
the other Loan Documents;

(g)  apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property, without regard for the adequacy of the security for the Debt and without regard
for the solvency of Borrower, any guarantof, indemnitor with respect to the Loan or of any
Person liable for the payment of the Debt;

(h)  the license granted to Borrower under Section 1.2 hereof shall
automatically-be revoked and Lender may enter into or upon the Property, either personally or by
its agents, noiinees or attorneys and dispossess Borrower and its agents and servants therefrom,
without liability for trespass, damages or otherwise and exclude Borrower and its agents oT
servants wholly tnerefrom, and take possession of all books, records and accounts relating
thereto and Borrow¢r agrees to surrender possession of the Property and of such books, records
and accounts to Lender vpon demand, and thereupon Lender may (i) use, operate, manage,
control, insure, maintaiz, repair, restore and otherwise deal with all and every part of the
Property and conduct the busmass thereat; (i) complete any construction on the Property in such
manner and form as Lender decins advisable; (iii) make alterations, additions, renewals,
replacements and improvements - or 0N the Property; (iv) exercise all rights and powers of
Borrower with respect to the Property; iiether in the name of Borrower or otherwise, including,
without limitation, the right to make, canect; enforce or modify Leases, obtain and evict tenants,
and demand, sue for, collect and receive al’ Rents; (v) require Borrower to pay monthly in
advance to Lender, or any receiver appointed to callect the Rents, the fair and reasonable rental
value for the use and occupation of such part of ip< Property as may be occupied by Borrower;
(vi) require Borrower to vacatc and surrender possession of the Property to Lender or to such
receiver and, in default thereof, Borrower may be evicted v summary proceedings or otherwise;
and (vii) apply the receipts from the Property to the payment-of the Debt, in such order, priority
and proportions as Lender shall deem appropriate in its sole discretion afler deducting therefrom
all expenses (including reasonable attorneys’ fees) incurred 1r: ehnnection with the aforesaid
operations and all amounts necessary to pay the Taxes, Other Chargzs, Insurance Premium and
other expenses in connection with the Property, as well as just and reaschiable compensation for
the services of Lender, its counsel, agents and employees;

(1) exercise any and all rights and remedies granted to a sesured party upon
default under the Uniform Commercial Code, including, without limiting the generality of the
foregoing: (i) the right to take possession of the Fixtures, the Equipment, and the Personal
Property or any part thereof, and fo take such other measures as Lender may deem necessary for
the care, protection and preservation of the Fixtures, the Equipment, the Personal Property, and
(ii) request Borrower at its expense to assemble the Fixtures, the Equipment, and the Personal
Property and make it available to Lender at a convenient place acceptable to Lender. Any notice
of sale, disposition or other intended action by Lender with respect to the Fixtures, the
Equipment, or the Personal Property sent to Borrower in accordance with the provisions hereof
at least ten (10} Business Days prior to such action, shall constitute commercially reasonable
notice to Borrower,
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§)] apply any sums then deposited or held in escrow or otherwise by or on
behalf of Lender in accordance with the terms of the Loan Agreement, this Security Instrument
or any other Loan Document to the payment of the following items in any order in its sole
discretion:

(1)  Taxes and Other Charges;
(11) Insurance Premiums;
(iti})  Interest on the unpaid principal balance of the Note;
(ivy  Amortization of the unpaid principal balance of the Note; or

(v}  All other sums payable pursuant to the Note, the Loan
Agreement, this Security Instrument and the other Loan Documents,
nciuding, without limitation, advances made by Lender pursuant to the
teims of this Security Instrument; and/or

(k)  pursue sueh other remedies as Lender may have under applicable law.

In the event of a sale, by foreclosure, o wer of sale or otherwise, of less than all of Property, this
Security Instrument shall continue as a 'ier. 2nd security interest on the remaining portion of the
Property unimpaired and without loss of pitonty.

Section 7.2 Application of Proceeds. The purchase money, proceeds and
avails of any disposition of the Property, and or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Security Instrumeiit o the other Loan Documents, may be
applied by Lender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall deem proper.

Section 7.3  Right to Cure Defaults. Upon the.oocorrence and during the
continuance of any Event of Default, Lender may, but without any obligation to do so and
without notice to or demand on Borrower and without releasing Borrower from any obligation
hereunder, make any payment or do any act required of Borrower hereunder in such manner and
to such extent as Lender may deem necessary to protect the security hereof. Lenderis authorized
to enter upon the Property for such purposes, or appear in, defend, or bring.any, action or
proceeding to protect its interest in the Property or to foreclose this Security Instrumencor collect
the Debt, and the cost and expense thereof (including reasonable attorneys’ fees to the extent
permitted by law), with interest as provided in this Section 7.3, shall constitute a portion of the
Debt and shall be due and payable to Lender upon demand. All such costs and expenses incurred
by Lender in remedying such Event of Default or such failed payment or act or in appearing in,
defending, or bringing any such action or proceeding shall bear interest at the Default Rate, for
the period after notice from Lender that such cost or expense was incurred to the date of payment
to Lender. All such costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion of the Debt and be secured
by this Security Instrument and the other Loan Documents and shall be immediately due and
payable upon demand by Lender therefor.
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Section 7.4  Actions and Proceedings. Lender has the right to appear in and
defend any action or proceeding brought with respect to the Property and to bring any action or
proceeding, in the name and on behalf of Borrower, which Lender, in its discretion, decides
should be brought to protect its interest in the Property.

Section 7.5 Recovery of Sums Required To Be Paid. Lender shall have the
right from time to time to take action to recover any sum Or sums which constitute a part of the
Debt as the same become due, without regard to whether or not the balance of the Debt shall be
due, and without prejudice to the right of Lender thereafter to bring an action of foreclosure, or
any other action, for a default or defaults by Borrower existing at the time such earlier action was
commenced

Section 7.6  Examination of Books and Records. At reasonable times and
upon reasonable qotice, Lender, its agents, accountants and attorneys shall have the right to
examine the records, bonks, management and other papers of Borrower which reflect upon their
financial condition, at'thc Property or at any office regularly maintained by Borrower where the
books and records are located. Lender and its agents shall have the right to make copies and
extracts from the foregoing iecords and other papers. In addition, at reasonable times and upon
reasonable notice, Lender, its agents; accountants and attorneys shall have the right to examine
and audit the books and records o' Rorrower pertaining to the income, expenses and operation of
the Property during reasonable businiesshours at any office of Borrower where the books and
records are located. This Section 7.6 siizit-apply throughout the term of the Note and without
regard to whether an Event of Default has ocenited or is continuing.

Section 7.7  Other Rights, ete. {4} The failure of Lender to insist upon strict
performance of any term hereof shall not be deemed t0 be a waiver of any term of this Security
Instrument. Borrower shall not be relieved of Borrower’s obligations hereunder by reason of
(i) the failure of Lender to comply with any request of Dorroyer or any guarantor or indemnitor
with respect to the Loan to take any action to foreclose this Security Instrument or otherwise
enforce any of the provisions hereof or of the Note or the other 16a1 Documents, (ii) the release,
regardiess of consideration, of the whole or any part of the Property,or of any Person liable for
the Debt or any portion thereof, or (iii) any agreement or stipulation by, Lender extending the
time of payment or otherwise modifying or supplementing the terms of the-Note, this Security
Instrument or the other Loan Documents.

(b)  1Itis agreed that the risk of loss or damage to the Property 15 01 Borrower,
and Lender shall have no liability whatsoever for decline in value of the Property, o failure to
imaintain the Policies, or for failure to determine whether the insurance in force is adequate as to
the amount of risks insured. Possession by Lender shall not be deemed an election of judicial
relief if any such possession is requested or obtained with respect to any Property or collateral.

(c) Lender may resort for the payment of the Debt to any other security held
by Lender in such order and marmer as Lender, in its discretion, may elect. Lender may take
action to recover the Debt, or any portion thereof, or to enforce any covenant hereof without
prejudice to the right of Lender thereafier to foreclose this Security Instrument. The rights of
Lender under this Security Instrument shall be separatc, distinct and cumulative and none shall
be given effect to the exclusion of the others. No act of Lender shall be construed as an election
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to proceed under any one provision herein to the exclusion of any other provision. Lender shall
not be limited exclusively to the rights and remedies herein stated but shall be entitled to every
right and remedy now or hereafter afforded at law or in equity.

Section 7.8  Right to Release Any Portion of the Property. Lender may
release any portion of the Property for such consideration as Lender may require without, as to
the remainder of the Property, in any way impairing or affecting the lien or priority of this
Security Instrument, or improving the position of any subordinate lienholder with respect thereto,
except to the extent that the obligations hereunder shall have been reduced by the actual
monetary consideration, if any, received by Lender for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Lender may require
without being-uccountable for so doing to any other lienholder. This Security Instrument shall
continue as a lienand security interest in the remaining portion of the Property.

Secticn.9  Violation of Laws. If the Property 1s not in material compliance
with Legal Requirements,, Lender may impose additional requirements upon Borrower in
connection herewith incleding, without limitation, monetary reserves or financial equivalents.

Section 7.10 Recovrce and Choice of Remedies. Notwithstanding any other
provision of this Security Instrument or the Loan Agreement, Lender and other Indemnified
Parties (as hercinafter defined) are entit!ed-to enforce the obligations of Borrower, any guarantor
and indemnitor contained in Sections 8.2-a. 8.3 hercof without first resorting to or exhausting
any security or collateral and without first naviiig recourse to the Note or any of the Property,
through foreclosure or acceptance of a deed in lien-of foreclosure or otherwise, and m the event
Lender commences a foreclosure action against ¢z Property, Lender is entitled to pursue a
deficiency judgment with respect to such obligationis“anainst Borrower and any guarantor or
indemnitor with respect to the Loan. The provisions of Sections 8.2 and 8.3 hereof are
exceptions to any non-recourse or exculpation provisions in the-Loan Agreement, the Note, this
Security Instrument or the other Loan Documents, and Rorower and any guarantor or
indemnitor with respect to the Loan are fully and personally liable to! the obligations pursuant to
Sections 8.2 and 8.3 hereof. The lability of Borrower and any guarantor or indemnitor with
respect to the Loan pursuant to Sections 8.2 and 8.3 hereof is not limited t¢ the original principal
amount of the Note. Notwithstanding the foregoing, nothing herein shall inhibit or prevent
Lender from foreclosing or exercising any other rights and remedies pursuan( to the Loan
Agreement, the Note, this Security Instrument and the other Loan Documieuts, whether
simultaneously with foreclosure proceedings or in any other sequence. A separate-action or
actions may be brought and prosecuted against Borrower pursuant to Sections 8.2 and 3.3 hereof
whether or not action is brought against any other Person or whether or not any other Person is
joined in the action or actions.

Section 7.11 Right of Entry. Upon reasonable notice to Borrower, Lender and
its agents shall have the right to enter and inspect the Property at all reasonable times.

ARTICLE 8 - INDEMNIFICATION

Section 8.1  General Indemnification. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and

USActive 8031972.4 -16-




0711439069 Page: 18 of 29

UNOFFICIAL COPY

against any and all claims, suits, liabilities (including, without limitation, strict liabilities),
actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in value,
fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in settlement, punitive
damages, foreseeable and unforeseeable consequential damages, of whatever kind or nature
(including, but not limited, to reasonable attorneys’ fees and other costs of defense) (collectively,
the “Losses”) imposed upon or incurred by or asserted against any Indemnified Parties and
directly or indirectly arising out of or in any way relating to any one or more of the following:
(a) ownership of this Security Instrument, the Property or any interest therein or receipt of any
Rents; (b) any amendment to, or restructuring of, the Debt, the Note, the Loan Agreement, this
Security Instrument, or any other Loan Documents; (c) any and all lawful action that may be
taken by Lefider in connection with the enforcement of the provisions of this Security
Instrument, the Loan Agreement, the Note or any of the other Loan Documents, whether or not
suit is filed in{copnection with same, or in connection with Borrower, any guarantor or
indemnitor and/or ary.nartner thereof becoming a party to a voluntary or involuntary federal or
state bankruptcy, inselvency or similar proceeding; (d) any accident, injury to, or death of,
persons or loss of or damuge to property occurring in, on or about the Property or any part
thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets
or ways; (€) any use, nonuse o1 condition in, on or about the Property or any part thereof or on
the adjoining sidewalks, curbs, ajacent property or adjacent parking areas, strects or ways;
(f) any failure on the part of Borrower to perform or be in compliance with any of the terms of
this Security Instrument, the Note, the Loar Agreement or any of the other Loan Documents;
(g) performance of any labor or services or the furnishing of any materials or other property in
respect of the Property or any part thereof: (1) the failure of any person to file timely with the
Internal Revenue Service an accurate Form 1099-B; Statement for Recipients of Proceeds from
Real Estate, Broker and Barter Exchange Transacttous, which may be required in connection
with this Security Instrument, or to supply & copy theresfin a timely fashion to the recipient of
the proceeds of the transaction in connection with which this-Becurity Instrument is made; (1) any
failure of the Property to be in compliance with any Legal Requirements; (j) the enforcement by
any Indemnified Party of the provisions of this Article 8; (k) arv-and all claims and demands
whatsoever which may be asserted against Lender by reason of 4ny alleged obligations or
undertakings on its part to perform or discharge any of the terms; “ovenants, or agreements
contained in any Lease; (1) the payment of any commission, charge or brokerage fee to anyone
claiming through Borrower which may be payable in connection with the furdiny of the Loan; or
(m) any misrepresentation made by Borrower in this Security Instrument or-aity other Loan
Document. Any amounts payable to Lender by reason of the application of this S¢etion 8.1 shall
become immediately due and payable and shall bear interest at the Default Rate fr¢in the date
loss or damage is sustained by Lender until paid. For purposes of this Article 8, the term
“Indemnified Parties” means Lender and any Person who is or will have been involved in the
origination of the Loan, any Person who is or will have been involved in the servicing of the
Loan, any Person in whose name the encumbrance created by this Security Instrument is or will
have been recorded, Persons who may hold or acquire or will have held a full or partial interest
in the Loan (including, but not limited to, investors or prospective investors in the Securities, as
well as custodians, trustees and other fiduciaries who hold or have held a full or partial interest in
the Loan for the benefit of third parties) as well as the respective directors, officers, shareholders,
partners, employees, agents, servants, representatives, contractors, subcontractors, affiliates,
subsidiaries, participants, successors and assigns of any and all of the foregoing (including, but
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not limited to, any other Person who holds or acquires or will have held a participation or other
full or partial interest in the Loan, whether during the term of the Loan or as a part of or
following a foreclosure of the Loan and any successors by merger, consolidation or acquisition
of all or a substantial portion of Lender’s assets and business).

Section 8.2 Mortgage and/or Intangible Tax. Borrower shall, at its sole cost
and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all Losses imposed upon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out of or in any way relating to any tax on the making
and/or recording of this Security Instrument, the Note or any of the other Loan Documents, but
excluding aryincome, franchise or other similar taxes.

Section 8.3 ERISA Indemnification. Borrower shall, at its sole cost and
expense, protect.<efend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all Losses (including, without limitation, reasonable attorneys’ fees and costs
incurred in the investigafion, defense, and settlement of Losses incurred in correcting any
prohibited transaction Gi In the sale of a prohibited loan, and in obtaining any individual
prohibited transaction exempticpander ERISA that may be required, in Lender’s sole discretion)
that Lender may incur, directly or idirectly, as a result of a default under Sections 5.9 or 7.7 of
the Loan Agreement.

Section 8.4  Duty to Derznd; Attorneys’ Fees and Other Fees and Expenses.
Upon written request by any Indemnified Party; Borrower shall defend such Indemnified Party
(if requested by any Indemnified Party, in thename of the Indemnified Party) by attorneys and
other professionals approved by the Indemnified Fatties. Notwithstanding the foregoing, if the
defendants in any such claim or proceeding includé soth Borrower and any Indemnified Party
and Borrower and such Indemnified Party shall have “ezsonably concluded that there are any
legal defenses available to it and/or other Indemnified Parties thot are different from or additional
to those available to Borrower, such Indemnified Party shall have the right to select separate
counsel to assert such legal defenses and to otherwise participate(1n the defense of such action on
behalf of such Indemnified Party, provided that no compromise Oraettlement shall be entered
without Borrower’s consent, which consent shall not be unreasonably withheld. Upon demand,
Borrower shall pay or, in the sole and absolute discretion of the Indemmfied-Parties, reimburse,
the Indemnified Parties for the payment of reasonable fees and disbursemenis of attorneys,
engineers, environmental consultants, laboratories and other professionals”in connection
therewith.

ARTICLE 9 - WAIVERS

Section 9.1  Waiver of Counterclaim. To the extent permitted by applicable
law, Borrower hereby waives the right to assett a counterclaim, other than a mandatory or
compulsory counterclaim, in any action or proceeding brought against it by Lender arising out of
or in any way connected with this Security Instrument, the Loan Agreement, the Note, any of the

other Loan Documents, or the Obligations.

Section 9.2  Marshalling and Other Matters. To the extent permitted by
applicable law, Borrower hereby waives the benefit of all appraisement, valuation, stay,
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extension, reinstatement and redemption laws now or hereafter in force and all rights of
marshalling in the event of any sale hereunder of the Property or any part thereof or any interest
therein. Further, to the extent permitted by applicable law, Borrower hereby expressly waives
any and all rights of redemption from sale under any order or decree of foreclosure of this
Security Instrument on behalf of Borrower, and on behalf of each and every Person acquiring
any interest in or title to the Property subsequent to the date of this Security Instrument and on
behalf of all Persons to the extent permitted by applicable law.

Section 9.3  Waiver of Notice. To the extent permiited by applicable law,
Borrower shall not be entitled to any notices of any nature whatsoever from Lender except with
respect to matters for which this Security Instrument specifically and expressly provides for the
giving of notice by Lender to Borrower and except with respect to matters for which Lender is
required by applicable law to give notice, and Borrower hereby expressly waives the right to
receive any notice trom Lender with respect to any matter for which this Security Instrument
does not specifically and expressty provide for the giving of notice by Lender to Borrower.

Section 9.4 Waiver of Statute of Limitations. To the extent permitted by
applicable law, Borrower hercby expressly waives and releases to the fullest extent permitted by
law, the pleading of any statute f limitations as a defense to payment of the Debt or
performance of its Other Obligations

Section 9.5  Swurvival. Th~ indemnifications made pursuant to Sections 8.3
herein shall continue indefinitely in full force and <ffect and shall survive and shall in no way be
impaired by any of the following: (a) any satisfaction or other termination of this Security
Instrument, (b) any assignment or other transfer ofa'i or any portion of this Security Instrument
or Lender’s interest in the Property (but, in such case; sazll benefit both Indemnified Parties and
any assignee or transferee), (c) any exercise of Lender’s rights and remedies pursuant hereto
including, but not limited to, foreclosure or acceptance of a decd in lieu of foreclosure, (d) any
exercise of any rights and remedies pursuant to the Loan Agreemers, the Note or any of the other
Loan Documents, (€) any transfer of all or any portion of the Proper.v (whether by Borrower or
by Lender following foreclosure or acceptance of a deed in lieu of foreclosure or at any other
time), (f) any amendment to this Security Instrument, the Loan Agreement. the Note or the other
Loan Documents, and (g) any act or omission that might otherwise be constracd as a release or
discharge of Borrower from the obligations pursuant hereto.

ARTICLE 10 — INTENTIONALLY OMITTED

ARTICLE 11 - NOTICES

All notices or other written communications hereunder shall be delivered in
accordance with Section 12.5 of the Loan Agreement.
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ARTICLE 12 - APPLICABLE LAW

Section 12.1 Governing Law. THIS SECURITY INSTRUMENT SHALL BE
GOVERNED IN ACCORDANCE WITH THE TERMS AND PROVISIONS OF SECTION
12.2 OF THE LOAN AGREEMENT.

Section 12.2 Usury Laws. Notwithstanding anything to the contrary, (a) all
agreements and communications between Borrower and Lender are hereby and shall
automatically be limited so that, after taking into account all amounts deemed interest, the
interest contracted for, charged or received by Lender shall never exceed the Maximum Legal
Rate or amonnt, (b) in calculating whether any interest exceeds the Maximum Legal Rate, all
such interest shall be amortized, prorated, allocated and spread over the full amount and term of
all principal indcbtedness of Borrower to Lender, and (c) if through any contingency or event,
Lender receives or1s deemed to receive interest in excess of the Maximum Legal Rate, any such
excess shall be deerréd'to have been applied toward payment of the principal of any and all then
outstanding indebtedness’ of Borrower to Lender, or if there is no such indebtedness, shall
immediately be returned o Borrower.

Section 12.3 Provizions Subject to Applicable Law. All rights, powers and
remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any asplicable provisions of law and are intended to be limited
to the extent necessary so that they -will not render this Security Instrument invalid,
unenforceable or not entitled to be recoraed ~1egistered or filed under the provisions of any
applicable law. If any term of this Security Instrument or any application thereof shall be invalid
ot unenforceable, the remainder of this Security Instzument and any other application of the term
shall not be affected thereby.

ARTICLE 13 - DEFINITIO™

All capitalized terms not defined herein shall ha'e the respective meanings set
forth in the Loan Agreement. Unless the context clearly indicates 4-contrary intent or unless
otherwise specifically provided herein, words used in this Security Instrument may be used
interchangeably in singular or plural form and the word “Borrower” shall mear, “each Borrower
and any subsequent owner or owners of the Property or any part thereof or any iiterest therein,”
the word “Lender” shall mean “Lender and any subsequent holder of the Neee,” the word
“Note” shall mean “the Note and any other evidence of indebtedness secured by this, Security
Instrument,” the word “Property” shall include any portion of the Property and any interest
therein, and the phrases “attorneys’ fees”, “legal fees” and “counsel fees” shall include any and
all reasonable attorneys’, paralegal and law clerk fees and disbursements, including, but not
limited to, fees and disbursements at the pre-trial, trial and appellate levels incurred or paid by
Lender in protecting its interest in the Property, the Leases and the Rents and enforcing its rights
hereunder.

ARTICLE 14 - MISCELLANEOUS PROVISIONS

Section 14.1 No Oral Change. This Security Instrument, and any provisions
hereof, may not be modified, amended, waived, extended, changed, discharged or terminated
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orally or by any act or failure to act on the part of Borrower or Lender, but only by an agreement
in writing signed by the party against whom enforcement of any modification, amendment,
waiver, extension, change, discharge or termination is sought.

Section 14.2 Successors and Assigns. This Security Instrument shall be binding
upon and inure to the benefit of Borrower and Lender and their respective successors and assigns
forever.

Section 14.3 Inapplicable Provisions. If any term, covenant or condition of the
Loan Agreement, the Note or this Security Instrument is held to be invalid, illegal or
unenforceabls in any respect, the Loan Agreement, the Note and this Security Instrument shall be
construed wiviiout such provision.

Serdion 14.4 Headings, ete. The headings and captions of various Sections of
this Security Instrurient are for convenience of reference only and are not to be construed as
defining or limiting, in‘any way, the scope or intent of the provisions hereof.

Section 14.5 (Number and Gender. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

Section 14.6 Subrogatiou /if any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indehtadness heretofore existing against the Property,
then, to the extent of the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests existing against the Froperty heretofore held by, or in favor of, the
holder of such indebtedness and such former rights, <jzims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and <tfect in favor of Lender and are merged
with the lien and security interest created herein as cumwiative security for the repayment of the
Debt, the performance and discharge of Borrower’s obligations hereunder, under the Loan
Agreement, the Note and the other Loan Documents and the performance and discharge of the

Other Obligations.

Section 14.7 Entire Agreement. The Note, the Loan Azreement, this Security
Instrument and the other Loan Documents represent the entire understardiny and agreement
between Borrower and Lender with respect to the transactions arising in cornsztion with the
Debt and supersede ail prior written or oral understandings and agreements betwcen Borrower
and Lender with respect thereto. Borrower hereby acknowledges that, except as incorvorated 1n
writing in the Note, the Loan Agreement, this Security Instrument and the other Loan
Documents, there are not, and were not, and no Persons are or were authorized by Lender to
make, any representations, understandings, stipulations, agreements or promises, oral or written,
with respect to the transaction which is the subject of the Note, the Loan Agreement, this
Security Instrument and the other Loan Documents.

Section 14.8 Limitation _on Lender’s Responsibility. Prior to Lender’s
exercise of its remedy under Section 7.1(h) hereof, no provision of this Security Instrument shall
operate to place any obligation or liability for the control, care, management or Tepair of the
Property upon Lender, nor shall it operate to make Lender responsible or liable for any waste
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committed on the Property by the tenants or any other Person, or for any dangerous or defective
condition of the Property, or for any negligence in the management, upkeep, repair or control of
the Property resulting in loss or injury or death to any tenant, licensce, employee oOr stranger.
Nothing herein contained shall be construed as constituting Lender a “mortgagee in possession”
in the absence of the taking of actual possession of the Property by Lender.

ARTICLE 15 - STATE-SPECIFIC PROVISIONS

Section 15.1 Principles of Construction. In the event of any inconsistencies
between the terms and conditions of this Article 15 and the terms and conditions of this Security
Instrument, t%e tzrms and conditions of this Article 15 shall control and be binding.

Séetion 152 Tilinois Foreclosure Law.In the event that any provision in this
Security Instrumeritsh2ll be inconsistent with any provision of the Illinois Mortgage Foreclosure
Act (735 ILCS 5/15-1307 et seq. herein called the “Act”), the provisions of the Act shall take
precedence over the provisions of this Security Instrument, but shall not invalidate or render
unenforceable any other provisien of this Security Instrument that can be construed in a manner
consistent with the Act.

(b)  If any provision of this Security Instrument shall grant to Lender any
rights or remedies upon the occurrence aiid Auring the continuation of an Event of Default of
Borrower which are more limited than the 11 shits that would otherwise be vested in Lender under
the Act in the absence of said provision, Lende: shall be vested with the rights granted in the Act
to the full extent permitted by law.

(¢)  Without limiting the generality ot the foregoing, all expenses incurred by
Lender to the extent reimbursable under Sections 15-1510 and 15-1512 of the Act, whether
incurred before or after any decree or judgment of foreclosure. and whether or not enumerated in
this Security Instrument, shall be added to the Debt.

(d)  Borrower acknowledges that the transaction of which this Secunty
Instrument is a part is a transaction which does not include either agricultural real estate (as
defined in Section 15-1201 of the Act) or residential real estate (as defined in Section 15-1 219 of
the Act), and to the full extent permitted by law, hereby voluntarily and knowingly waives its
rights to reinstatement and redemption to the extent allowed under Section 15-1£01(b) of the
Act, and to the full extent permitted by law, the benefits of all present and futire valuation,
appraisement, homestead, exemption, stay, redemption and moratorium laws under any state or

federal law.

(¢)  Lender shall have the benefit of all of the provisions of the Act, including
all amendments thereto which may become effective from time to time after the date hereof. In
the event any provision of the Act which is specifically referred to herein may be repealed,
Lender shall have the benefit of such provision as most recently existing prior to such repeal, as
though the same were incorporated herein by express reference.

Section 15.3 Borrower Waivers. Borrower agrees, to the fullest extent that
Borrower may lawfully so agree, that Borrower will not at any time insist upon or plead or in any
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manner whatsoever claim the benefit of any valuation, stay, extension, or exemption law now or
hereafter in force, in order to prevent or hinder the enforcement or foreclosure of this Security
Instrument or the absolute sale of the Property or the possession thereof by any purchaser at any
sale made pursuant to any provision hereof, or pursuant to the decree of any court of competent
jurisdiction; but Borrower, for Borrower and all who may claim through or under Borrower, so
far as Borrower or those claiming through or under Borrower now of hereafter lawfully may,
hereby waives the benefit of all such laws. Borrower, to the extent Borrower may lawfully do
s0, hereby waives any and all right to have the Property marshaled upon any foreclosure of this
Security Instrument, or sold in inverse order of alienation, and agrees that Lender or any court
having jurisdiction to foreclose this Security Instrument may sell the Property as an entirety. If
any law now.Or hereafter in force referred to in this paragraph of which Botrower or Borrower’s
successor or sucoessors might take advantage despite the provisions hereof, shall hereafter be
repealed or ceast to be in force, such law shall not thereafter be deemed to constitute any part of
the contract herein contained or to preclude the operation or application of the provisions of this

paragraph.

(b)  Intneevent of the commencement of judicial proceedings to foreclose this
Security Instrument, Borrower; ot behalf of Borrower, its SUCCESSOTS and assigns, and each and
every person or entity they may logaily bind acquiring any interest in or title to the Property
subsequent to the date of this Security Instrument: (1) expressly waives any and all rights of
appraisement, valuation, stay, extension and (to the extent permitted by law) reinstatement and
redemption from sale under any order of dcoree of foreclosure of this Security Instrument; and
(ii), to the extent permitted by applicable law. agyees that when sale is had under any decree of
foreclosure of this Security Instrument, upon confirmation of such sale, the officer making such
sale, or his successor in office, shall be and is authorized immediately to execute and dehiver to
any purchaser at such sale a deed conveying the Property, showing the amount paid therefor, or
if purchased by the person in whose favor the order or decree is entered, the amount of his bid
therefor.

Section 15.4 Maximum _Amount Secured. The maximum principal
indebtedness secured by this Security Instrument shall not exceed v hundred percent {200%)
of the face amount of the Note.

Section 15.5 No Lien Management Agreements. Borrower liall include a “no
lien” provision in any property management agreement hereafter entered into by Hotrower with a
property manager for the Property, whereby the property manager waives and releases any and
all mechanics’ lien rights that the property managet, or anyone claiming through or-under the
property manager, may have pursuant to 770 ILCS 60/1. Such property management agreement
containing such “no lien” provision or a short form thereof shall, at Lender’s request, be
recorded with the Recorder of Deeds of the county in which this Security Instrument was filed,
as appropnate.

Section 15.6 Collateral Protection Act. Unless Borrower provides Lender with
evidence of the insurance required by this Security Instrument or any other Loan Document,
Lender may purchase insurance at Borrower’s expense to protect Lender’s interest in the
Property or any other collateral for the indebtedness secured hereby. This insurance may, but
need not, protect Borrower’s interests. The coverage Lender purchases may not pay any claim
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that Borrower makes or any claim that is made against Borrower in connection with the Property
or any other collateral for the indebtedness secured hereby. Borrower may later cancel any
insurance purchased by Lender, but only after providing Lender with evidence that Borrower has
obtained insurance as required under by this Security Instrument or any other Loan Document.
If Lender purchases insurance for the Property or any other collateral for the indebtedness
secured hereby, Borrower shall be responsible for the costs of that insurance, including interest
in any other charges that Lender may lawfully impose in connection with the placement of the
insurance, until the effective date of the cancellation or expiration of the insurance. The costs of
the insurance may be added to the indebtedness secured hereby. The costs of the insurance may
be more than the cost of insurance that Borrower may be able to obtain on its own.

Section 15.7 Future Advances. This Security Instrument secures not only
present indebtedness but also future advances, whether such future advances are obligatory or are
to be made at the option of Lender, or otherwise. The amount of indebtedness secured hereby
may increase or decrease from time to time, and the rate or rates of iterest payable may vary
from time to time.

Section 15.8 ( Miniurity Date. The Loan shall be due and payable in full on or
before the “Maturity Date” as defincd in the Loan Agreement.

Section 15.9 Businese Purposes. Borrower acknowledges and agrees that (A)
the procecds of the Loan will be used it accordance with subparagraph (1)(C) of Section 4 of
« A ot in relation to the rate of interest and othercharges in cormection with sales on credit and the
lending of money,” approved May 24, 1879, ac amended (815 ILCS 205/4 (1}(C)); (B) the Debt
secured hereby has been incurred by Borrower solely for business purposes of Borrower and for
Borrower’s investment or profit, as contemplated by odid Section 4; (C) the Debt secured hercby
constitutes a loan secured by real estate within the parview of and as contemplated by said
Section 4; and (D) the secured Debt 1s an exempted transaction. under the Truth-In-Lending Act,
15 U.S. C. Sec. 1601 et. Seq. and has been entered into solel s forbusiness purposes of Borrower
and for Borrower’s investment or profit, as contemplated by said section. ~Borrower
acknowledges and agrees that the transaction of which this Securitv Instrument is a part is a
transaction which does not include either agricultural real estate (as defined in Section 15-1201
of the Act) or residential real estate (as defined in Section 15-1219 of the'Act}:

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, this Security Instrument has been executed by
Borrower as of the day and year first above written.

BORROWER:

CRP-2 HOLDINGS DD, LLC, a
Delaware limited liability company

Title: Vice President

Mortgage
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STATE OF (A4FORNIA )
) S8.
COUNTY OF Lo fingeles )

On @E}H [ , 2007 before me, \)cqmﬂ/be , personally appeared Mark M.
Hedstrom, personally known to me (meﬁy
—evidenee) to be the person whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature or’the instrument the person, or the entity upon behalf of which the person
acted, executed-the instrument.

WITNESS iy)ham and official seal.
{ »

" Y
Signature A4 v ldo
v /

SXERN  commission # 1497504

Jolary Public - Cafifomia ¢
zay; Lo Angeles Counly

5> My Cran, Expires Jun 26,2008

FOR NOTARY STAMP

Mortgage
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EXHIBIT A

LEGAL DESCRIPTION

Parcel 1: 701 Lunt Avenue:
Real property in the City of Elk Grove, County of Cook, State of Nllinois, described as follows:

Lot 128 (excent the East 6.43 feet thereof) in Centex Industrial Park Unit 94, being a Subdivision
in Section 34, Township 41 North, Range 11, East of the Third Principal Meridian, in Cook
County, Illinots.

Commonly known 57701 Lunt Avenue, Elk Grove, Illinois
Tax ID No: 08-34-102-012-0000
Volume Number: 0050

Parcel 2 - 55 E. Howard:
Real property in the City of Des Plaines, Co ity of Cook, State of Iilinois, described as follows:
Parcel 1:

Lot 1 in J. L. Williams Howard Street Subdivision; 4 cubdivision in the Southwest fractional
quarter of Section 30, Township 41 North, Range 12, Fast of the Third Principal Meridian,
according to the Plat thereof recorded June 20, 1969 1n Rsok 795, Page 19 as document
20878373, in Cook County, Illinois.

Parcel 2:

Perpetual easement for the benefit of Parcel 1 and other property not now in question as reserved
in the Warranty Deed from Charles N. Miller and Anna M. Miller, his wife, to Chicago District
Pipeline Company, a corporation of Hlinois, dated April 25, 1957 and recorded Ardl 26, 1957 as
document 16888282 and re-recorded August 7, 1957 as document 16978886, ici ‘ngress and
egress, utility purposes and cultivation and lawn purposes, being that part of the Soutn40 feet of
the North 80 feet of the Southwest fractional quarter of Section 30, Township 41 North, Range
12, East of the Third Principal Meridian, which Jies Westerly of the Chicago and Northwestern
Railroad right of way and Easterly of the West line of Parcel 1 extended Northerly to the North
line of said quarter section, all in Cook County, Illinois.

Commonly known as 55 E. Howard, Des Plaines, Illinois
Tax ID No: 09-30-300-038-0000
Volume Number: 0095
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Parcel 3:1525 Chase:

Real property in the City of Elk Grove, County of Cook, State of Illinois, described as follows:

Lot 131 (except the West 62.85 feet thereof) in Centex Industrial Park Unit Number 96, being a

Subdivision in Section 27, Township 41
in Cook County, Illinois.

North, Range 11, East of the Third Principal Meridian,

Commonly known as 1525 Chase, Elk Grove, Mlinois

Tax ID No.:.4%-17-402-062-0000
Volume Numbesi: 0050
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