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REGULATORY AND OPERATING AGREEMENT

This Regulatory and Operating Agreement (this “Agreement”), dated and effective as of
July 20, 2007, is made by and between the Chicago Housing Authority, an Illinois municipal
corporation (the “Authority”) and Roosevelt Square I Limited Partnership, an Illinois limited
partnership (the “Owner”).

RECITALS

A. The Owner intends to develop up to 185, but not less than 177 apartment units as
a mixed-finance development pursuant to 24 CEFR Part 941, Subpart F, to be known as Roosevelt
Square Phase IT (tue” Development”) and which will consist of twenty-three (23) buildings to be
developed on portiors of the sites of the former public housing developments respectively
known as ABLA Homes(collectively, the “Former Public Housing Developments.”). The
Owner has agreed to dedicaie ar-to 128, but not less than 120 units (the “PHA-Assisted Units”)
in the Development for use as “public housing” as defined in Section 3(b) of the United States
Housing Act of 1937 (42 USC {.1437, et seq.), as amended from time to time, any successor
legislation and all implementing reguiations issued thereunder or in furtherance thereof) (the
“Act”) during the Term of this Agreewieit. The Owner will finance the Development with a
combination of public and private sources pursuant to a mixed-finance proposal submitted jointly
by the Authority and the court appointed Receiver, The Habitat Company LLC and Daniel E.
Levin (collectively, the “Receiver”), to the Uniwed States Department of Housing and Urban
Development (“HUD?”), for approval in accordance with 24 CFR Section 941.608. HUD has
provided its written approval of the mixed-finance piovosal to the Authority, as provided in
24 CFR Section 941.608(c).

B. The Development will be constructed in two phaszs «nown as Phase II Rental and
Phase II For Sale. This Agreement is being entered into conecrrently with the start of
construction of Phase II Rental. The property initially comprising the Development (i.e. Phase 1T
Rental) is described on Exhibit A hereto. As Phase 11 For Sale is completed, the PHA-Assisted
Units within the completed phase will be purchased by the Owner and will becoins subject to the
Agreement as provided herein and Exhibit A shall be amended accordingly.

C. In consideration of the Authority’s agreement to ground lease the land upon
which the Development will be constructed, to participate in the Development by making a
permanent loan of HOPE VI funds in an amount not to exceed $ 16,891,204  to the Owner
(the “CHA Loan”) and by providing an annual operating subsidy pursuant to the terms hereof to
maintain the affordability of the PHA-Assisted Units, the Owner intends, subject to All
Applicable Public Housing Requirements (as hereinafter defined), to operate and maintain all of
the PHA-Assisted Units as qualified low-income units under Section 42 of the Internal Revenue
Code, as amended (the “Code™), and to further operate and maintain the PHA-Assisted Units for
the Term as may be required by Federal, State and local laws.

D. The Authority will make the CHA Loan by lending HOPE VI funds and/or capital
funds made available to the Authority by HUD pursuant to the Act. The Authority will provide
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the Operating Subsidy (as hereinafter defined) to the Owner from operating subsidies received
by the Authority from HUD pursuant to Section 9 of the Act and/or from other sources of HOPE
VI and capital funds available to the Authority for such purpose as provided herein.

E. The parties hereto are entering into this Agreement in order to set forth the rules
and requirements for the operation and management of the PHA-Assisted Units and the terms
and conditions for payment of the Operating Subsidy.

Accordingly, the parties hereto agree as follows:
1. Definitions.

As used-herein, the following terms not otherwise defined herein shall have the meanings
given in this Secrop 1.

(a) “ACC” shall mean whichever of the following is in effect from time to time with
respect to the PHA-Assizted Units: (i) the Consolidated Annual Contributions Contract C-1150,
dated December 11, 1995, among HUD, the Authority and the Receiver; (ii) the Consolidated
Annual Contributions Contract 21014, dated December 11, 1995, between HUD and the
Authority; or (iii) any successor Annual Contributions Contract, including any Mixed Finance
Amendment to any of the foregoing;-as-and to the extent made applicable to the PHA-Assisted
Units by the specific amendment referriing thereto.

(b) “ACC Reserve” shall meuan the “Affordability Reserve” established and
maintained in accordance with the Partnership Agrcement.

(c)  “Act” shall have the meaning given iri the Recitals.

(d) “Affordable Housing Tax Credit Restrictive Covenant” shall mean collectively
(a) the Extended Use Agreement between the Owner and Ti{DA, and (b) the Regulatory
Agreement between the Owner and the City, which in each case’shall be recorded against the
Development in accordance with Section 42(h)(6) of the Code.

(e) “Agreement” shall have the meaning given in the Introduction.

()  “All Applicable Public Housing Requirements” shall mean ‘the® Act, HUD
regulations thereunder (except to the extent that HUD has granted waivers o: tiegulatory
requirements for good cause), the ACC, the HOPE VI Grant Agreements between the Authority
and HUD as described in the ACC, the Mixed Finance Proposal to HUD dated June 20, 2007, as
amended, the Declaration of Restrictive Covenants, Gautreaux Court Orders, the Moving to
Work Demonstration Agreement, and all other applicable Federal statutory, executive orders,
and regulatory requirements, as such requirements may be amended from time to time.

(g) “Allowed PHA-Assisted Units Expenses” shall mean all necessary and
reasonable operating expenses of or attributable to the PHA-Assisted Units for any period on an
accrual basis, including;




0720433214 Page: 7 of 63

UNOFFICIAL COPY

All ordinary and necessary expenses of operating the PHA-Assisted Units
shown as line items on Form HUD-92547-A (Budget Worksheet), or any
successor thereto, including a proportionate share of common area expenses and
any other reasonable operating expenses paid by Owner, but exclusive of (A) real
estate taxes for which an exemption or abatement is available under the laws of
the State; (B) payments of interest and/or principal due to any lender (including
the Authority); and (C) utility expenses that are the direct responsibility of the
tenant;

Management fees payable pursuant to the Management Agreement,

Legal expenses associated with the operation of the PHA-Assisted Units
~nd required accounting and audit expenses, including tax return preparation
expenses, which types of expenses would be permitted to be charged as project
expensss. pursuant to HUD Handbook 4370.2 REV-1 Financial Operations and
Accournting Procedures for Insured Multifamily-Projects, or any successor
thereto;

Asset management fee paid to the Investor or its designee;
Condominium 2ssessments, if applicable;

Deposits into the TPHA-Assisted Units Reserve Account For
Replacements; and

Tenant program expenses and such other expenses for purposes as may be
approved by the Authority and HUD {t¢ the extent such HUD approval is
required).

The parties acknowledge that the land and/or improvemeriis: or portions thereof or of the
assessed values thereof, may be exempt from real estate taxes and/ci subject to total or partial tax
abatement. Accordingly, the parties agree that only those portions of realiestate taxes and special
assessments attributable to the PHA-Assisted Units, after giving effect 1o such exemptions and
abatements, shall be included in “Allowed PHA-Assisted Units Expenses.” Fuither, in the event
that any expense is attributable to PHA-Assisted Units and other units in the Development, such
expense shall be equitably apportioned between all such units so that “Allowed PHA-Assisted

Units Expenses” shall include only that portion of such expense that is so apporticned to the
PHA-Assisted Units.

(h) “Authority” shall have the meaning given in the Recitals.

(1)  “Authority Fiscal Year” shall mean the Authority’s fiscal year for purposes of
calculating the operating subsidy received by the Authority pursuant to Section 9 of the Act.
The Authority Fiscal Year is currently January 1 to December 31. The Authority shall notify the
Owner of any change in the Authority Fiscal Year.

() “Authority Loan Documents” shall mean all documents evidencing or securing
the CHA Loan.
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(k) “Capital Expenditures” shall mean costs that would be eligible to be paid from
the Replacement Reserve in accordance with the Partnership Agreement and not otherwise
ineligible to be paid from Public Housing Funds.

() “CHA Loan” shall have the meaning given in the Recitals.
(m) “City” shall mean the City of Chicago.
(n) “Compliance Period” shall have the meaning given in Section 42 of the Code.

(o) “Declaration of Restrictive Covenants” shall mean the recorded declaration,
dated as o1 July 20, 2007, of restrictive covenants running with the land obligating the Owner
and any successor in title to the Owner, including any successor who acquires title to the
PHA-Assisted Uziis by foreclosure or a deed-in-lieu of foreclosure, to maintain and operate the
PHA-Assisted Uniis.'n compliance with All Applicable Public Housing Requirements for the
period set forth therein,

(p) “Developnent” shall have the meaning given in the Recitals.

(@9 “Development Fiscal Year” shall mean the fiscal year of the Owner, irrespective
of whether such Fiscal Year coincides with the Authority Fiscal Year.

(r)  “Development Operating Brdget” shall mean the operating budget of the
Development, including the PHA-Assisted Units, as determined pursuant to Section 4(a) hereof.

()  “Development Site” shall mean thietzal property on which the Development is
located, as more particularly described in Exhibit A heteic.

(t)  “Elgible Occupants” shall have the meaning given in Section 3(f)(iii) hereof.

(v) “Estimated Allowed PHA-Assisted Units Experiscs” shall mean the Allowed
PHA-Assisted Units Expenses estimated for any period.

(w)  “Estimated PHA-Assisted Units Expenses” shall mean the PHA-Assisted Units
Expenses estimated for any period.

(x) “Estimated PHA-Assisted Units Income” shall mean the PHA-Assisied Units
Income estimated for any period.

(y) “Excess Operating Subsidy” shall have the meaning given in Section 4(i) hereof.
(z) “Extended Use Period” shall have the meaning given in Section 42 of the Code.

(aa) “First Mortgage Lender” shall mean Harris, N.A., its successors, assigns and
transferees.

(bb) “Gautreaux Court Orders” shall mean applicable orders of the United States
District Court for the Northern District of [llinois in Gautreaux vs. CHA et al., No. 66 C 1459




0720433214 Page: 9 of 63

UNOFFICIAL COPY

and No. 66 C 1460, with the understanding that Gautreaux vs. CHA et al., No. 66 C 1460, and
the consent decree thereunder, was terminated in 1997.

(cc) “Ground Lease” shall mean collectively, those certain Ground Leases dated as
of July 20, 2007, by and between the Authority and the Heartland Housing, Inc., as amended
from time to time in accordance with its terms and as assigned to and assumed by Owner.

“HUD?” shall have the meaning given in the Recitals.
(dd)  “THDA” shall mean the Illinois Housing Development Authority.

foe “Investor” shall mean _Centerline Investor LP LLC , a __ Delaware _
limited liability. company in its capacity as the limited partner of the Owner pursuant to the
Partnership Agrezment, and its successors and assigns.

(ff) “Management Agent” shall mean the Management Agent acting under the
Management Agreement in effect from time to time.

(gg)  “Managenient Agreement” shall mean the Management Agreement covering
the Development in effect from time to time in accordance with Section 3(e) hereof.

(hh) “Management Documénts’™ shall mean the Management Agreement, the
Management Plan, the Tenant Selection Pian, the PHA-Assisted Unit tenant lease, the grievance
procedures and all other documents appr¢vea by the Authority and HUD relating to the
management of the Development.

(i) “Management Plan” shall mean “thecomprehensive and detailed written
description of the policies and procedures to be ‘sliowed in the management of the
Development, prepared by the Management Agent and approved in writing by the Owner, the
Authority and HUD prior to its implementation, and which shal'-thereafter be revised only with
the prior written approval of the Owner, the Authority and, if requized, HUD, as described in
Section 3(e) hereof.

g “Mixed-Finance Amendment” shall mean the certain Mixed-Finance
Amendment to Consolidated Annual Contributions Contract relating to the Development.

(kk) “Mortgage” shall mean any mortgage or deed of trust encuinbering the
Development, or any portion thereof, as security for a loar.

()  “Mortgage Lender” shall mean, collectively, the lender or lenders of any
Mortgage Loan, and any subsequent holders or servicers of any Mortgage Loan.

(mm) “Mortgage Loan(s)” shall mean, collectively, the mortgage loan(s) or other
mortgages securing financing arrangements secured by Mortgages and obtained by the Owner to
assist in financing or refinancing the construction and development of the Development, other
than the CHA Loan.
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(nn)  “Moving To Work Program” shall mean the HUD-approved Authority
demonstration program to design and test innovative methods of providing housing and
delivering services to low-income families in an efficient and cost-effective manner pursuant to
that certain Moving to Work Demonstration Agreement between the Authority and HUD, dated
February 6, 2000, as amended.

(00)  “Operating Subsidy” or “Operating Subsidies” shall mean the amounts payable
by the Authority in accordance with Section 4(d) hereof or as otherwise provided herein.

(pp) “Owner” shall have the meaning given in the Recitals and any successor in
title to the Dwner, including any successor who acquires title to the PHA-Assisted Units by
foreclosure o a deed-in-lieu of foreclosure.

(q@) “Partnership Agreement” shall mean that certain Amended and Restated
Agreement of Limied Partnership of the Owner, dated as of July 20, 2007, as the same may be
amended from time to tizne.

(r1) “Permitted 'Investments” shall mean (i) an investment in United States
government securities, securities-issued or fully guaranteed by United States government
agencies, certificates of deposit.and time or demand deposits in, or repurchase agreements
constituting obligations of, commercizl banks with deposits insured by the Federal Deposit
Insurance Corporation and having a comipined capital and surplus of not less than $100,000,000,
(11) commercial paper bearing either of the two: highest ratings by Moody’s Investors Service,
Inc. (“Moody’s) or Standard and Poor’s Rating Services, (iii) tax-exempt notes or bonds rated
MIG-2 or better by Moody’s, (iv) investment agreements or guaranteed investment contracts,
rated, or with any financial institution whose senior ior.g-term debt obligations are rated, at the
time of such agreement or contract is entered into, in ¢ne of the three highest rating categories
for comparable types of obligations by any nationally recognized rating agency, (v) securities of
public investment companies registered with the Securities-and Exchange Commission with
assets in excess of $100,000,000, a significant portion of the assets of which are invested in
substantially the same type of investments as any of the foregoing, ci(vi) such other investment
approved in writing by the Authority and the Owner.

(ss) “PHA-Assisted Units” shall have the meaning given in e Recitals, which
units shall be operated and maintained as “public housing” units in accoidance with All
Applicable Public Housing Requirements, as further described in Section 2 hereof.

(tt) “PHA-Assisted Units Expenses” shall mean the sum of (i) Allowed
PHA-Assisted Units Expenses, (ii) the portion of any real estate taxes or payments in lieu of real
estate taxes to be paid with respect to the PHA-Assisted Units, if any, paid by the Owner and not
directly by the Authority, and (iii) amounts, if any, payable by the Owner to occupants of the
PHA-Assisted Units as utility reimbursements (i.e. “negative rent”), if any, notwithstanding the
current provision for the payment thereof as set forth in Section 3(j).

(uu) “PHA-Assisted Units Fiscal Year” shall mean the Development Fiscal Year.

(vv) “PHA-Assisted Units Income” shall mean all income of the Owner in respect
of PHA-Assisted Units, determined on an accrual basis, including all types of revenue shown as

6
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line items on Form HUD 92547-A, or any successor thereto, and the receipt of any reserve funds
made available by the Authority, but not including Operating Subsidies and Tenant Rent
collected pursuant to Section 3(j) and deposited pursuant to Section 5(c) hereof.

(ww) “PHA-Assisted Units Shortfall” shall mean the amount by which PHA-
Assisted Units Income plus Operating Subsidies is less than PHA-Assisted Units Expenses for
any period.

(xx) “PHA Plan” shall mean the annual plan adopted by the Authority and
approved by HUD under the Moving to Work Demonstration Agreement, as amended from time
to time, an< upon termination of such Agreement, any successor annual plan and amendments
thereto.

(vy) “PHA Tenant Rent Reserve Account” shall have the meaning assigned to it
in Section 5.

(z2) “Trice_Index” shall mean the “Consumer Price Index for All Urban
Consumers” published by the Bureau of Labor Statistics of the United States Department of
Labor, for the Chicago-Gary-Kcncsha, IL-IN-WI area, All Items, (1982-84=100), or any
renamed local index covering the metropolitan Chicago area or any other successor or substitute
index appropriately adjusted.

(aaa) “Public Housing Funds™ :hall mean any funds derived from the federal
public housing programs as described in the-A<i, including, but not limited to, development
funds, operating funds, capital funds and Tenan* Housing Payments paid by tenants of the
PHA-Assisted Units.

(bbb) Intentionally Omitted.

(cce) “Relocation Rights Contracts” shall mean thiose certain CHA Leaseholder
Housing Choice and Relocation Rights Contracts approved by the Bsard of Commissioners of
the Authority on March 20, 2001 and October 16, 2001, as amended fron. time to time.

(ddd) “Replacement Reserve” shall mean any replacement recery@ required to be
established under the terms of the Mortgage Loans and approved by the Authoritvas set forth in
Section 5(f).

(eee) “Reserves” shall mean the Subsidy Carryover Reserve Account and the
PHA Tenant Rent Reserve Account, as established pursuant to Section 5.

(fff) “Screening Criteria” shall have the meaning given in Section 3(h).
(ggg) “State” shall mean the State of Illinois.
(hhh) “Subsidy Carryover Reserve Account” shall have the meaning assigned to

it in Section 5.
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(ii1) “Tax Credit Requirements” shall mean any and all matters required by
Section 42, the Affordable Housing Tax Credit Restrictive Covenant or any other agreement
made with IHDA or the City as a condition of receipt of tax credits, whether or not such
requirement is explicitly stated in Section 42 of the Code or regulations thereunder.

G17) “Tax Credit Units” shall mean dwelling units that qualify as low-income
units under Section 42 of the Code.

(kkk) “Tenant Housing Payments” shall have the meaning given in Section 3(j).
) “Tenant Rent” shall have the meaning given in Section 3(j).
(mmin) “Tenant Selection Plan” shall mean Owner’s plan regarding tenant

selection and costinued occupancy criteria applicable to the Development as approved by the
Authority and HUD wrior to its implementation, and which shall thereafter be revised only with
the prior written approval of the Owner, the Authority and, to the extent required of HUD as
described in Section 3(<) hereof.

(nnn) “Term” ‘shali“mean the period that expires upon the later to occur of (i)
forty (40) years from the date of first occupancy of the last PHA-Assisted Unit to be initially
occupied, or (ii) expiration of the peiiod during which the PHA-Assisted Units are required to
be operated as “public housing” under *i:e- Act, including, if applicable, the period ending 10
years after the end of the last Authority Fiscai Yeear for which Operating Subsidy is provided by
the Authority on behalf of the Development.

(000) “Utility Allowance” shall mean the utility allowance established by the
Authority for the PHA-Assisted Units.

(ppp) “Waiting List” shall have the meaning given in Section 3(f) of this
Agreement.

2. PHA-Assisted Units.

(a) Initial Bedroom Distribution. During the Term of this Agreeirent, and subject
to Section 6, the Owner will continuously set aside the PHA-Assisted Units as *public housing”
units, for occupancy by public housing-eligible households who will be obligated to ray Tenant
Housing Payments in compliance with and subject to All Applicable Public’ Housing
Requirements. Provided that the Owner continues operating the PHA-Assisted Units in
accordance with All Applicable Public Housing Requirements, such units shall be eligible to
receive the benefits of Operating Subsidies to the extent such funds are appropriated by the
United States Congress and otherwise made available to the Authority by HUD pursuant to
Section 9 of the Act and the ACC or pursuant to any successor legislation providing for
project-based or tenant-based operating or rental assistance in respect of units in public housing
developments or eligible occupants thereof. The PHA-Assisted Units shall initially comprise
the following mixture of unit sizes and descriptions:
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New Construction
1 Bedroom Units 42 3 Bedroom Units 3

2 Bedroom Units 31 4 Bedroom Units 8§

Total Units 120
Any change in bedroom mix shall require the written consent of the Authority and of HUD.

(b) Acquired Units Bedroom Distribution. The Owner intends to purchase eight (8)
condominium units which will be operated as PHA-Assisted Units pursuant to this Agreement
(“Acquired Units”). The Acquired Units shall consist of eight (8) 1 bedroom units.

(c) /Location of Units. There shall be not less than 120, and up to 128 total PHA-
Assisted Units_within the Development. The location of the PHA Assisted Units may float
among the rental (uzits (with the exception of the Acquired Units which will not float as
indicated in Exhibit D}, of which there shall be not less than 177, and up to 185, within the
Development consistent with the Management Plan; provided, however, that as of the date of
this Agreement, Owner haz aesignated the units listed on Exhibit D as the units that will be
occupied by public housing residents upon the first leasing of the units in the Development.
Exhibit D has been presented by Owiser to the Authority and the Receiver and such Exhibit has
been approved by Authority and in¢ Receiver, prior to the execution of this Agreement.
Following the date of this Agreement «irough the end of the Receiver Approval Period (as
defined in the Receiver Consent and Agreenert), any proposed changes to Exhibit D shall be
submitted in writing by the Owner to the Autiiority, the Receiver and HUD for their written
approval. All proposed changes must be preseited no later than six (6) weeks before the
anticipated punch list for the first unit to be leased in/the Development. The Authority and the
Receiver will respond to any of the Owner’s request for-changes to Exhibit D within fourteen
(14) calendar days of receipt of such request and will facilitaite HUD review and approval of the
amendment to the Mixed Finance Amendment, to the extent required within a reasonable time.

(d) Over-Income Tenants. Consistent with All Avpplicable Public Housing
Requirements, a unit shall not lose its status as a PHA-Assisted Unit so'ely because the income
of the tenant residing therein rises above the then applicable public housing; income limit or
above the income tier for which such tenant originally qualified; any such unitsh:ail be governed
by rules generally applicable to units occupied by over-income tenants in the nublic housing
program, the Tax Credit Requirements and the Tenant Selection Plan. During the/Compliance
Period, the PHA-Assisted Units shall be subject to Tax Credit Requirements and such
modifications in lease and occupancy terms as are permitted hereunder. -

(¢) Deconcentration. The foregoing provisions of this Section 2 are subject to All
Applicable Public Housing Requirements and HUD approvals required thereunder. If the
Development is subject to 24 CFR Part 903 with respect to the deconcentration of public
housing (the “Deconcentration Rule”), upon the written request of the Owner, the Authority will
request from HUD a waiver from, or exception to, the Deconcentration Rule, to the extent the
Deconcentration Rule is inconsistent with the terms of this Agreement.

3. Operation of PHA-Assisted Units.
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(a) Compliance with the Act. The Owner shall maintain and operate the PHA-
Assisted Units in compliance with All Applicable Public Housing Requirements. In addition,
the Owner shall maintain and operate the PHA-Assisted Units in accordance with this
Agreement and any other agreement entered into by the Owner, and approved by the Authority
and HUD, with respect to the development, operating and/or maintenance of the Development
(collectively, the “Development Documents”). The Owner shall also perform any and all acts
required to enable the Authority to fulfill its obligations to HUD with respect to the PHA-
Assisted Units. The Owner shall take all actions necessary and appropriate to avoid a default (as
defined in the ACC) with respect to the PHA-Assisted Units.

(v). Prevailing Law. In the event of a conflict among any one or more of All
Applicable Public Housing Requirements and a requirement contained in any Development
Document, such _All Applicable Public Housing Requirements shall in all instances be
controlling. Ir“thé event of any conflict, during the period when the ACC is in effect with
respect to the PHA-Assisted Units, between (i) this Agreement; and (ii) the Authority Loan
Documents, then the rzcuirements of this Agreement shall control, except to the extent that a
more restrictive requiremept-under the Authority Loan Documents can be enforced without
violating any of the All Appiicable Public Housing Requirements.

(c) Authority PHA-Assisied Units Goals. The Authority and the Owner
acknowledge that HUD’s developmen’ program is intended to permit public housing authorities,
in partnership with other public and privete entities, to address the needs of severely distressed
public housing and to create mixed-income cominunities. Further, the Authority and the Owner
acknowledge that the goal of achieving long-térm sustainability of the PHA-Assisted Units as
part of such mixed-income community will be entaricad by administrative procedures and terms
and conditions of occupancy that reduce discerible disiinctions in operation and maintenance,
and conditions of continued occupancy, between/-ine PHA-Assisted Units and the
non-PHA-Assisted Units to the greatest extent feasible, wlile ‘assuring that the PHA-Assisted
Units are available to house families who meet the occupaicy, objectives of the Authority
described herein and in the Gautreaux Court Orders. Sections3(d) through 3(o) enumerate
certain respects in which operating procedures and other requirements as to the PHA-Assisted
Units will differ from those in effect with respect to public housizg vnits owned by the
Authority, Subject to All Applicable Public Housing Requirements, the Anthority and the
Owner agree that, if experience demonstrates a need for or the desirability of ‘fzither departures
from standard procedures applicable to PHA-owned public housing units, they will consult with
each other and HUD regarding such further modifications and will take sucn further
implementing steps as they agree to be advisable, including, as appropriate, requests to HUD for
revision or waiver of regulations necessary to permit the Authority to undertake measures that
enhance the long-term viability of the PHA-Assisted Units as part of a mixed-income
community, or requests to implement statutory revisions made by Congress from time to time
affecting either public housing in general or public housing located within privately-owned
mixed-income communities in particular. The Management Agreement shall also contain a
provision stating that the Authority has a right to require that the Owner shall terminate the
Management Agreement if the Management Agent fails to comply with the terms of this
Agreement, provided that the Owner is given notice and an opportunity to cure in accordance
with Section 11(b).

10
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The benefits and effects of any applicable waivers pursuant to the Moving To Work
Program, or other legislative and regulatory changes affecting mixed-finance public housing
units, may be made applicable to the Development, after following any procedural requirements.

(d) Maintenance of Records. The Authority shall remain responsible for
maintaining sufficient records, and taking necessary action(s), to assure HUD that all Authority
obligations to HUD under All Applicable Public Housing Requirements are fulfilled. However,
where the ACC or other All Applicable Public Housing Requirements require the Authority to
furnish reports, records, statements, certificates, documents or other information to HUD
regarding the PHA-Assisted Units, the Owner shall furnish such reports, records, statements,
certificates; documents or other information to the Authority or otherwise satisfy the Authority’s
requests with.vsspect to such matters, upon reasonable notice. Nothing contained in this Section
shall be constiued to relieve the Owner of its obligation to maintain its own books and records.
It shall be the résponsibility of the Owner to maintain sufficient records, and to take necessary
action(s), to assure conipliance with all obligations relating to the PHA-Assisted Units under the
Development Documents.. Owner shall furnish reports, records, statements, certificates
documents or other information as necessary in order to comply with the requirements of this
provision.

(¢) Management. Subjcct to All Applicable Public Housing Requirements, the
Owner will retain the Management A'gept for the Development, including the PHA-Assisted
Units, pursuant to the Management Agreenent, which will be subject to written approval by the
Authority and HUD. The management of the PiA-Assisted Units shall be in compliance with
All Applicable Public Housing Requirements, including the lease and grievance procedures set
forth in 24 CFR Part 966, as approved by the Autlicrity and HUD, and any other applicable
Federal requirements, including the Uniform Relocaticn Act (“URA™), if applicable, and the
Affordable Housing Tax Credit Restrictive Covenant./~Owner shall cause the Management
Agent to be responsible to the Owner for management of the PHA.-Assisted Units in accordance
with the terms of this Agreement and All Applicable Publi¢ ibusing Requirements and in
accordance with the Management Documents. The Owner will-ceinply with any applicable
notices required under the URA. If required, the Authority will &t its expense, provide
relocation benefits to tenants where the URA is applicable. If statutes, executive orders and
regulations regarding public housing are amended or repealed, the Managetaen.t Documents and
approvals by the Authority and HUD must be amended to accommodate these changes, if
required by such statutes, executive orders and regulations.

A failure to comply with any material aspect of the approved Management Documents
shall constitute a default under this Agreement entitling the Authority to exercise remedies
hereunder and cause termination of Operating Subsidies as set forth in Section 4(d) hereof
subject to applicable notice and cure periods set forth in Section 11.

Owner shall cause the Management Agent to perform all the duties and responsibilities
normally associated with management of public housing and shall cause the Development, its
units, appurtenances and grounds to be maintained and secured according to standards acceptable
to the Authority and HUD, including, but not limited to, the following as pertaining to the
PHA-Assisted Units: (1) preparing reports as directed by the Authority using the Authority’s
Management Information Systems (“MIS”), or any other system mutually agreed upon by the

11




0720433214 Page: 16 of 63

UNOFFICIAL COPY

Authority and Owner, and maintaining office records, books, accounts and reports in a manner
satisfactory to the Authority; (2) as directed by the Authority, using the Authority’s MIS which
may include all functions of the (“YARDI”) system purchased by the Authority, including, but
not limited to, work orders, housing eligibility, tenant accounting, accounts payable, general
ledger, bank reconciliation, payroll, purchasing, fixed assets, inventory control and
modernization/development. Owner shall cause the Management Agent to use YARDI MIS (or
replacement software) as provided by the Authority at no cost to the Owner or the Management
Agent. The Authority reserves the right to change the software and also utilize forms and
spreadsheets to input information into the YARDI system, provided that any extraordinary
operating cost related thereto shall be paid by the Authority. Owner shall cause the Management
Agent to inspzct all PHA-Assisted Units annually utilizing the required UPIS (Uniform Physical
Inspection Standard) form in conjunction with the annual tenant recertification process, as
incorporated in: the Management Plan. All UPIS results must be entered into the YARDI system.

Subject to Ali-Anplicable Public Housing Requirements, the Management Documents
must be approved in writing by the Owner, the Authority and HUD prior to its implementation
and shall not be amended in-any respect material to the performance of the Owner’s obligations
hereunder without the prior wriiten approval of the Authority and, to the extent required of HUD.
The Authority shall not unreasoniably withhold its approval of the Management Documents or
amendment thereto. The Management' Agreement will contain appropriate provisions providing
access by the Authority, upon requ=st inerefor, to books and records maintained by the
Management Agent with respect to the PHA-Acsisted Units. The Authority agrees that the initial
Management Agent retained by the Owner will be Related Management Company, L.P., an
affiliate of the Owner.

Subject to All Applicable Public Housing R<guirements, the Owner may replace the
Management Agent at any time with the prior written aprroval of the Authority, and to the extent
required of HUD; provided, however, during the Complian:e Feriod, if Owner shall propose a
Management Agent in writing, the Authority may disapprove sucia proposed Management Agent
only in writing specifying the grounds for such disapproval, whieh 2rounds shall be limited to
reasonable cause, ordinarily restricted to: (i) insufficient prior experieace-in managing affordable
or public multifamily rental housing; (i) demonstrated poor performance in managing affordable
or public multifamily rental housing; (iii) litigation or other controversy-related to the
Management Agent and affecting the Authority; (iv) having been debarred oi eiberwise held to
have violated any law; or (v) any actual or potential conflict of interest. Failure by the Authority
to state objections to a proposed Management Agent, in writing, consistent with tne'standards
established in this Agreement, within thirty (30 ) days of receipt of Owner’s written proposal and
supporting documentation, shall constitute the Authority’s approval. Pending receipt by Owner
of the Authority’s written objections or disapproval as aforesaid, and a reasonable time thereafter
to correct any conditions forming the basis of the Authority’s objections or disapproval or to
propose an approvable Management Agent, the Owner shall be entitled to manage the
Development directly so long as it shall do so in full compliance with the terms of this
Agreement. Notwithstanding the foregoing, following foreclosure, sheriff’s sale upon execution
of a judgment or deed-in-lieu of foreclosure of any Mortgage, or during any period in which any
of the Mortgage Lenders shall be in possession of the PHA-Assisted Units as
mortgagee-in-possession, any of the Mortgage Lenders or any successor and/or assign in title
thereto shall be entitled to appoint a Management Agent with prior approval by the Authority not

12
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to be unreasonably withheld or delayed for so long as any Mortgage Lender or its successors
and/or assigns shall discharge the obligations of the Owner in full compliance with the terms of
this Agreement and the Management Agent shall perform its obligation in accordance with the
Management Documents.

(f) Admission to Occupancy.

(1) The Owner shall comply (or cause the Management Agent to
comply) with the Tenant Selection Plan and the Management Plan. The Authority
will furnish to the Owner a list of persons who shall have first priority to be
offered a replacement PHA-Assisted Unit in the Development in accordance with
the Tenant Selection Plan (“Former Residents”), subject to the income tiering
rejquirements in the Gautreaux Court Orders, the tax credit applications to IHDA
aud/or the City and the provisions of the Relocation Rights Contracts. After all of
the reguirements have been met, occupancy referrals shall be obtained by the
Owner tarough the development of a site-based (subjurisdictional) waiting list
derived from the Authority’s current public housing residents and waiting list or,
if no such warting list exists, from a waiting list created by the Owner in
conformity with AllApplicable Public Housing Requirements (the "Waiting
List"). All prospeciivz tenants, including Former Residents, shall complete
housing applications and comply with required procedures within the time given
(all such procedures and times to be developed in consultation with the
Authority). The Authority agrees, subject to any required HUD approval and to
the extent permitted by law, to détend, protect and hold harmless the Owner, each
person who controls the Owner aind/the Management Agent against all losses,
limited to attorney’s fees and expenses) thit the Owner, each person who controls
the Owner, and the Management Agent may pay or incur arising out of: (a) any
claim relating to the exclusion or alleged exclusio: of any individual from the list
of Former Residents, as such list may be revised trein time to time; (b) any claim
(i) alleging that the Authority has failed to comply with. the Relocation Rights
Contracts, or (ii) alleging that the Tenant Selection Plar; the-T.ease, the Waiting
List, the Management Plan or any of the other documents coaterarlated hereunder
violate the Relocation Rights Contracts; provided, however, tha {i) the Owner
notifies the Authority in writing of such a lawsuit promptly upon the 1astitution of
any such claim against the Owner, any person who controls the Cwiier or the
Management Agent; and (ii) the Authority reserves the right to participate in the
defense of any suit related to such claims; and provided, further, however, that
this indemnification shall not apply or be available if and to the extent any such
losses, claims, damages, penalties, judgments, liabilities and expenses (including
associated legal fees) have resulted from the failure on the part of the Owner
and/or the Management Agent to comply with All Applicable Public Housing
Requirements or the terms of the Tenant Selection Plan, the Management Plan or
the Lease approved by the Authority.

(i)  The Authority delegates to the Owner, subject to re-delegation to
the Management Agent, all administrative functions in connection with admission

13
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of applicants to occupancy of the PHA-Assisted Units, including application
intake, applicant interview and screening, verification procedures, determination
of eligibility for admission and qualification for preference, record maintenance,
waiting list maintenance, unit assignment and execution of leases, all in
accordance with criteria and procedures approved by the Authority, HUD and in
accordance with All Applicable Public Housing Requirements, the Tenant
Selection Plan and the Management Plan.

(iil)  Admission to occupancy into PHA-Assisted Units shall be limited
to prospective occupants and Former Residents (collectively, “Eligible
Occupants”) who meet the following requirements: (A) for the Term, the
eligibility rules for admission to public housing under All Applicable Public
Houvsing Requirements; (B) during the Compliance Period and Extended Use
Period,  applicable requirements for occupancy under the Tax Credit
Requiremaents; and (C) the Tenant Selection Plan. The Management Agent shall
establish’ procedures, which shall be set forth in the Tenant Selection Plan or the
Management Pian for informal review of eligibility or suitability determinations
or denial of preferences for applicants for admission to the PHA-Assisted Units,
consisting of an opporwunity for a meeting with a person or persons designated by
the Management Ageit other than the person who made the initial determination.

(iv)  Unless the“edditional ten (10) year “tail” term set forth in the
Declaration of Restrictive Ccvenants is waived, the system for administering
admissions to the PHA-Assisteq Inits shall be revised, subject to Authority
approval and All Applicable Public Housing Requirements, if and only to the
extent necessary such that by no later tlizii the end of the thirtieth year after the
date of first occupancy of the last PHA-Aszisted Unit (the “Effective Date”), there
shall be no need for the Authority to provid: Operating Subsidies to the PHA-
Assisted Units, and the Owner shall be ablé<io demonstrate a reasonable
likelihood of repaying all debt on the Development (including all debt owed to the
Authority) in accordance with their respective terms; provided, however, that
prior to amending the system for preferences, Owner “will avail itself of any
alternative arrangements which are then available in order to_4emonstrate such
reasonable likelihood. The Owner shall submit to the Authority ¥or approval a
plan scheduled to become effective as of the Effective Date, cubiect to All
Applicable Public Housing Requirements, to eliminate such need for Operating
Subsidy by the end of the thirtieth year after the date of first occupancy of the
PHA-Assisted Units. In the event that, despite the reasonable efforts of the
Owner, such plan is inadequate and is resulting in a PHA-Assisted Units Shortfall,
the Owner may request, subject to Authority approval, not to be unreasonably
withheld, that Operating Subsidy payments be reinstated in accordance with this
Agreement. Nothing herein is intended to authorize any deviation from All
Applicable Public Housing Requirements or any preference for families that are
not eligible for public housing. PHA-Assisted Unit Shortfalls that occur during
any period during which the Owner has voluntarily elected not to receive
Operating Subsidies shall not form the basis for any right of transformation under
Section 6(f).

14




0720433214 Page: 19 of 63

UNOFFICIAL COPY

(v)  The Authority will ensure that the material elements of this
Agreement (including but not restricted to, the Waiting List, any site-based
resident selection preferences, and transformation remedies) are reflected in duly
adopted policies of the Authority or duly adopted exceptions to such policies,
effective no later than one hundred and twenty (120) days before units are first
available for occupancy. The Authority will ensure that its PHA Plan, prepared in
accordance with Section 5A of the Act, as it may be amended during the Term of
this Agreement, includes such references to and provisions for the Development
and its operations as may be necessary or appropriate to ensure that the provisions
of this Agreement and the operating policies of the Development (including, but
not restricted to, the Waiting List, any site-based tenant selection preferences, and
iransformation remedies) are recognized by HUD. To the extent not provided at
be Authority’s website, the Authority will provide to Owner (1) a copy of any
picposed PHA Plan, or amendment thereto, no later than the time public notice is
given prisuant to Section SA(e)(2) of the Act, and (2) a copy of its PHA Plan and
all amendments thereto, as adopted, within thirty (30) days of adoption, and shall
make good faiih efforts to provide earlier notice of contemplated changes to the
PHA Plan whick‘wonld materially affect the Owner.

(g) Preference System. ([ke Authority, in accordance with All Applicable Public
Housing Requirements, hereby authorizes tiie Owner to establish the Waiting List. The Owner
shall select prospective tenants from the Waiting List subject to All Applicable Public Housing
Requirements, the Tenant Selection Plan, tae Tax Credit Requirements and the Affordable
Housing Tax Credit Restrictive Covenant. The Awthority shall provide the Owner in a timely
manner with its waiting list of qualified tenants for c<eapancy of the PHA-Assisted Units.

(h) Screening Criteria. Screening Criteria andprocedures established by the Owner
to be utilized by the Management Agent with respect to admissions to all units in the PHA-
Assisted Units are set forth in the Tenant Selection Plan (th< ‘‘Screening Criteria”). The
Screening Criteria will not necessarily be identical to those utilized by the Authority with
respect to traditional public housing units owned by the Authority. The Screening Criteria and
procedures shall comply with the Relocations Rights Contract, thie Fair Housing Act,
42 U.S.C. 3601-19, and regulations issued thereunder, 24 CFR Part 100; Execriive Order 11063
(Equal Opportunity in Housing) and regulations issued thereunder, 24 CFR Part-107; the fair
housing poster regulations, 24 CFR Part 110, advertising guidelines and 24 CFR Part.109, and
All Applicable Public Housing Requirements.

(1) Tenant Leases. Tenant leases executed for PHA-Assisted Units shall be on
forms proposed by the Owner and approved by the Authority which meet the terms and
conditions of this Agreement, conform to All Applicable Public Housing Requirements and the
City of Chicago Residential Landlord and Tenant Ordinance (Chicago Municipal Code, Title 5,
Chapter 12) and other applicable law. In addition, such leases shall be subject to any required
HUD approval of variations from the requirements of 24 CFR Part 966, Subparts A and B, as
amended or replaced from time to time. All Tenant Leases for the PHA-Assisted Units shall
include provisions stipulating to (1) the respective lease provisions exclusively applicable to the
PHA-Assisted Units by HUD regulations and requirements, including those lease and grievance
procedures under 24 CFR Part 966, Subparts A and B, and (2) notice and lease termination
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provisions involving diminution or termination of Operating Subsidies, excluding termination
caused by Owner default. It shall be the responsibility of the Owner to revise the tenant lease as
required by changes in All Applicable Public Housing Requirements and State law.

To the extent that applicable statutes and HUD regulations governing the calculation of
rent payable by tenants of public housing currently or hereafter in effect provide discretion to
public housing authorities in matters such as inclusions or exclusions from income, minimum or
ceiling rents, or other matters affecting the calculation of rents, such discretionary determinations
made by the Authority with respect to all public housing units assisted by the Authority shall be
applicable to the PHA-Assisted Units, except as otherwise provided in the approved
ManagemeriDocuments.

Tenant 1eases shall provide for increases in Tenant Housing Payments and other actions
required to increase income from the PHA-Assisted Units under the circumstances contemplated
in Section 6 hereof,.sukiect to All Applicable Public Housing Requirements, applicable statutes
and HUD regulations, and the Tax Credit Requirements. These other actions contemplated by
Section 6 may include (1) an-increase in Tenant Housing Payments and an option to the then
currently residing tenant(s),-if cligible, to remain residing in the PHA-Assisted Unit at the
Development paying the higher rent) or (2) the Authority issuing Housing Choice vouchers or
any successor arrangement to the thien currently residing tenant; or (3) relocation to a public
housing unit at another location (to th: extent available). Tenant leases shall advise tenants of
the potential impact on them if a public licusing transformation occurs as described in Section 6
hereof.

() Tenant Grievance Procedure.. The grievance procedure (the “Grievance
Procedure”) shall be established as provided in the Tepart Selection Plan, in accordance with All
Applicable Public Housing Requirements for tenants ot tac PHA- Assisted Units in compliance
with the requirements of Section 6(k) of the Act and 24 C.E.R. Part 966, subpart B and
consistent, to the maximum extent feasible, with the intent staied in Section 3 (c) above. Such
procedures will provide for informal discussion and settlement ot grievances by the Management
Agent before a hearing officer or hearing panel appointed in accordan:e with procedures detailed
in the Management Plan. In the event of repeal or modification of Sectien 6 (K) of the Act or 24
CFR Part 966, subpart B or any successor regulation, the grievance procelures.made available
by the Owner to tenants of the PHA-Assisted Units may be terminated or modiiied.in conformity
with such changes with the Authority’s consent, which consent shall not be uareasonably
withheld.

(k) Tenant Housing Payments, Tenant Rents and Utility Allowances. The
tenant housing payments (“Tenant Housing Payments”) for occupancy in the PHA-Assisted
Units shall be the greater of (i) $50.00 per month or (ii) at the tenant’s election, the flat rent
established under 24 C.F.R. 960.253(b) or 30% of the total tenants’ adjusted income or such
other limit on total tenants’ adjusted income in accordance with All Applicable Public Housing
Requirements, provided that any higher limit on total tenants’ adjusted income shall not be used
unless and until such higher limit has been approved by the Authority and such higher limit does
not violate the requirements of Section 42 of the Code. The Tenant Rent (“Tenant Rent”) is
equal to the total Tenant Housing Payment minus the Utility Allowance (if any) applicable to
the PHA-Assisted Unit and shall be paid to the Owner by the tenants for deposit as provided in
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Section 5(c). If the Utility Allowance is greater than the Tenant Housing Payment, the tenant
shall be entitled to a utility reimbursement equal to the amount by which the Utility Allowance
exceeds the Tenant Housing Payment. The Authority shall pay the amount of such excess (i.e.
“negative rent”) directly to the applicable utility company from operating funds available to the
Authority.

() Procedure for Requesting Waivers. If at any time during the Term of this
Agreement HUD shall, by regulation or other administrative rule applicable to the PHA-
Assisted Units (which regulation or rule is not required by statute), modify the eligibility or
suitability standards, including preferences, for occupancy of public housing units, the criteria or
methods for calculation of applicant or resident income or contribution to rent, or any other
factor bearing upon the charges for or occupancy or use of public housing units generally which,
in the absence of waiver, would be applicable to the PHA-Assisted Units and which, in the
judgment of the Omwner would be adverse to the PHA-Assisted Units, the Authority shall request
a waiver from HUD from such regulation; provided, however, the Authority need not request
such waiver if in the Authority’s reasonable judgment the waiver would be inconsistent with
then—current Authority polizies or procedures applicable to mixed-finance developments of the
Authority. If the Authority does not seek a waiver as contemplated by the immediately
preceding sentence, the Authority agrees to work with the Owner to mitigate any adverse
economic consequences of such regulation or other administrative rule for the PHA-Assisted
Units.

The benefits and effects of any apolicable waivers, pursuant to the Moving To Work
Program, or other legislative and regulatory changes affecting Mixed-Finance public housing
units, may be made applicable to this Developmert atter following any procedural requirements.

(m) Low Income Housing Tax Credit Requir cinents.

(1) The Authority acknowledges that tne PHA-Assisted Units are also
subject to the Tax Credit Requirements and will-be operated in accordance
therewith. The Authority will not disapprove (with tespect to the PHA-Assisted
Units) any policy of Owner that is not prohibited by All Applicable Public
Housing Requirements and is required for compliance with the Tax Credit
Requirements. The Owner and the Authority will take suzn - actions as are
necessary to set ceiling rents or “flat rents” for the PHA-Assisted \Units at a level
not to exceed that permissible for qualified low-income units under the Vax Credit
Requirements, and the Owner will not collect rents for such units in excess of
such levels.

(i)  The Authority agrees not to take any action, or to omit to take any
action, within its control and power under the laws of the State of Illinois, with
respect to the PHA-Assisted Units, if the effect of such action or inaction would
cause the Owner to violate the Tax Credit Requirements as applied to the PHA-
Assisted Units.

(iii)  Notwithstanding anything to the contrary in this Agreement, it is
the intent of the Authority and the Owner that payments will be made to and
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retained by the Owner under this Agreement only to the extent they constitute
“qualifying rental assistance” as defined in Section 1.42-16 of the Treasury
Regulations.

(n) Real Estate Tax Abatement/Exemption. The Authority shall take such action
as may be required to enable the PHA-Assisted Units to qualify for an abatement and/or
exemption of real estate taxes, including approval of a certificate of Real Estate Tax Abatement
in accordance with the Illinois Revenue Code, 35 ILCS 200/18-177 (1999), as the same may
hereafter be amended; provided that the Authority’s obligation shall be conditioned on the
timely submission to the Authority by the Owner of all required documentation.

10)" Monitoring by the Authority. Notwithstanding the Owner’s agreement to
perform the otligations set forth in this Agreement, the Authority remains legally responsible to
HUD under the ACC for ensuring that the Owner (either directly or through its general contract
-or, management agent-or other agent) develops, operates and maintains the PHA-Assisted Units
in accordance with Al Applicable Public Housing Requirements. In addition, the Authority
shall monitor the Owner’s rerformance for compliance with prevailing State and local laws
relating to public housing.

4. PHA Assisted Units Operatiiug Subsidy.

() Annual Submission ot Operating Budget and Schedule of Capital
Expenditures. For purposes limited to dccurnentation and annual budget projections with
respect to the PHA-Assisted Units, a Developiient Operating Budget is required as described
herein. No reconciliation of income and expeasss shall be required with respect to the
Development as a whole.

Not later than sixty (60) days prior to the anticipated date of first availability for
occupancy of any PHA-Assisted Unit, and not later than ninety £90) days before the first day of
cach subsequent Authority Fiscal Year, the Owner shall submic-tothe Authority its proposed
Development Operating Budget for the following Development Fiscal Year (or, in the case of the
year in which first availability for occupancy occurs, the remainder thereof). The Operating
Budget shall include projections of Estimated Allowed PHA-Assisted Units Expznses, Estimated
PHA-Assisted Units Expenses and Estimated PHA-Assisted Units Income’ fir- the period
(collectively referred to herein as the “PHA-Assisted Units Operating Budget”) ard thay include
proposed withdrawals from Reserves to meet operating requirements. In additen to the
Operating Budget, the Owner shall submit to the Authority a schedule of any Capital
Expenditures proposed to be made during the next Development Fiscal Year with respect to the
PHA-Assisted Units, together with a schedule of existing balances in, and anticipated deposits to
be made into, the Replacement Reserve allocable to the PHA-Assisted Units.

(b) Authority Review and Approval of PHA-Assisted Units Operating Budget.
Not later than sixty (60) days after receipt thereof, the Authority shall approve the Owner's
proposed PHA-Assisted Units Operating Budget or provide to the Owner in writing an
explanation as to the reasons the proposed PHA-Assisted Units Operating Budget has not been
approved. The parties shall make reasonable good faith efforts to agree on the PHA-Assisted
Units Operating Budget, subject to All Applicable Public Housing Requirements.
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If following reconciliation efforts, the Authority does not approve the Owner's proposed
PHA-Assisted Units Operating Budget, the Methodology to Determine Reasonableness of
Proposed Expenses as set forth in Exhibit B attached hereto shall be implemented promptly.
Pending the results of such methodology, if the total Estimated PHA-Assisted Units Expenses set
forth in the proposed budget do not exceed the total Estimated PHA-Assisted Units Expenses for
the current Development Fiscal Year by more than 10%, the proposed budget shall constitute the
PHA-Assisted Units Operating Budget for the next Development Fiscal Year. Pending the results
of such methodology, if the total Estimated PHA-Assisted Units Expenses set forth in the
proposed budget exceed the total Estimated PHA-Assisted Units Expenses for the current
Development Fiscal Year by more than 10%, the PHA-Assisted Units Operating Budget for the
next Development Fiscal Year shall be the total Estimated PHA-Assisted Units Expenses for the
current Development Fiscal Year increased by 10%. The parties agree that the results of such
methodology shall be the basis for determining total Estimated PHA-Assisted Units Expenses in
the Owner’s PHA-Assisted Units Operating Budget for the next Development Fiscal Year.

To the extent an‘approved Operating Budget includes withdrawals from Reserves to meet
operating requirement, no acaitional Authority approval shall be required with respect to the
release of such Reserves on a-monthly basis, concurrent with payment of Operating Subsidy
Funds for such purpose shall be transterred first from the Subsidy Carryover Reserve Account to
the extent of available funds next froin the PHA Tenant Rent Reserve Account.

(¢) Authority Review and Approval of Proposed Capital Expenditures. Not later
than sixty (60) days after receipt thereof, the Authority shall either approve the Owner's
proposed schedule of Capital Expenditures to be naid or incurred with respect to the PHA-
Assisted Units or the Development during the next Development Fiscal Year or provide to the
Owner in writing an explanation as to the reasons tlie proposed expenditures have not been
approved. The parties shall make reasonable efforts“to agree on a schedule of Capital
Expenditures. The Authority shall be responsible for paying, or reimbursing the Owner for, the
cost of approved Capital Expenditures set forth on such schedu'e, except to the extent the
funding therefor is available from the Replacement Reserve. In addition, if at any time during a
Development Fiscal Year unscheduled or unbudgeted Capital Expenditures are required to be
paid or incurred with respect to the PHA-Assisted Units, the Owner shali'submit a request to the
Authority to pay the same; provided, however, the Authority agrees to anniowe any Capital
Expenditure proposed by the Owner if such capital expenditure is required t¢ zause the PHA-
Assisted Units to comply with any applicable building or housing code, except to the extent the
funding therefor is available from the Replacement Reserve. With the exception-of Capital
Expenditures required to comply with applicable building and housing codes, the Authority shall
not be required to advance funds under this Section 4(c) unless the Authority has received not
less than five (5) months’ prior written notice thereof.

(d) Authority Payment of Operating Subsidy. During the Term of this Agreement,
Owner shall develop the units in the Development and operate the PHA-Assisted Units at rents
and subject to all other conditions of All Applicable Public Housing Requirements. Provided
that the Owner continues operating the PHA-Assisted Units in accordance with All Applicable
Public Housing Requirements, and in accordance with the terms of this Agreement, such units
shall be eligible to receive the benefit of the Operating Subsidy to the extent such funds are
appropriated by the Congress and otherwise made available to the Authority pursuant to Section
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9(e) of the Act, or pursuant to any successor legislation, and as more specifically set forth in this
Section 4. If these conditions precedent have been met, the Authority shall pay to the Owner in
advance, no later than the eighth calendar day of each month (prorated for any partial month), by
electronic wire transfer, an Operating Subsidy in the amount of $354.00 per month, as may be
adjusted under this Section 4(d), for each PHA-Assisted Unit that meets the following criteria (i)
a temporary certificate of occupancy has been issued for the building in which the PHA-
Assisted Unit is located, (ii) the PHA-Assisted Unit was inspected and approved by the
Authority for initial occupancy, including a determination that the PHA-Assisted Unit meets
HUD’s Housing Quality Standards, and (iii) except as provided below, the PHA-Assisted Unit is
actually occupied under an executed lease with an Eligible Occupant. The Owner’s right to
receive payinents of the Operating Subsidy due after the then-current month is not assignable by
the Owner, and any attempted assignment thereof is void and of no force or effect. Operating
Subsidies shall also be payable with respect to vacant PHA-Assisted Units, but only for a period
of not to exceed cinty (60) days. A PHA-Assisted Unit shall be deemed vacant (i) commencing
on the first day for which rent is not charged for the unit following completion or termination of
occupancy as a PHA-Assisted Unit, and (ii) ending on the day preceding the first day for which
rent is charged for such unit"based on occupancy or re-occupancy as a PHA-Assisted Unit, or
the first day for which rent is cliarged for occupancy as an PHA-Assisted Unit of a different unit
which was not previously occupicd as a PHA-Assisted Unit, whichever shall first occur.

The Operating Subsidy shall be subject to annual increases at each anniversary of the
commencement of the payment of the Operating Subsidy. The rate of each annual increase shall
equal the lesser of (i) two percent (2%), or (ii) the annual percentage increase, if any, in the Price
Index. In the event the Price Index is discontiimed, a comparable index shall be used to
determine any increase. The amount of annual increase shall be the product of (i) the Operating
Subsidy for the year just ended multiplied by (ii) the rate of annual increase. Any annual
increase in Operating Subsidy approved by the Authority pursnant to Section 4(a) in connection
with the Owner’s annual submission of the Development Op-=rating Budget shall operate in lieu
of the automatic annual increase herein provided.

(¢) Security Deposits. The Owner will require all tenants of PHA-Assisted Units to
provide a security deposit in accordance with the approved Munagsment Agreement,
Management Plan and form of tenant lease for the PHA-Assisted Units.. 1he Owner shall
deposit the security deposits in an interest-bearing security deposit escrow scsount for the
benefit of the tenant and the Owner. At the Owner’s option and with Authority aporoval, to the
extent permitted by applicable law, these funds may be used to pay rent or make repairs to any
assigned PHA-Assisted Unit for tenant-caused damages beyond normal wear and tear where the
tenant or the Authority fails to make timely payments. Any payments made by Authority or the
tenant to reimburse the Owner for rent or damages, for which the Owner had used funds
deposited in the security deposit escrow account, shall be used to replenish the security deposit
escrow account. Within forty-five (45) days after the expiration or earlier termination of each
Lease, Owner shall return the unused portion of the security deposit to the tenant in accordance
with applicable law.

(f) Operating Account. Operating Subsidy payments received from the Authority

or funds in lieu thereof drawn from the Subsidy Carryover Reserve Account or the PHA Tenant
Rent Reserve Account, as provided herein, together with all other PHA-Assisted Units Income,
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shall be deposited by the Owner in one or more Development-wide operating accounts
maintained in a financial institution whose deposits are insured by an agency of the Federal
Government.

(g) Public Housing Capital Fund. If capital assistance is available to the Authority
from time to time under Section 9(d) of the Act or any successor thereto, which the Authority
may discretionarily provide to the Development, then the Authority agrees to give reasonable
consideration to any request by Owner for such assistance.

(h) Other HUD Funds. If the PHA-Assisted Units are eligible for federal assistance
other than uinder the Operating Fund or Capital Fund provided for in Section 9 of the Act or any
successor thereto (including, but not restricted to, funds for resident participation, resident
services, drug elimination activities, or security), at the Owner’s request the Authority may
endeavor, in its‘absolute discretion, to obtain such assistance (separately or as part of a general
Authority funding regusst) and shall pass through to the Owner (or directly provide services
representing) any portiort thereof received and properly allocable (with due regard for need
factors applicable to such assistance) to the PHA-Assisted Units, upon receipt from the Owner
of such plans, documentatioii ¢1 assurances as are necessary to comply with All Public Housing
Requirements relating to such ascistance.

(1) Section 42 Compliance, ~In order to assure compliance with Tax Credit
Requirements, notwithstanding anything to the contrary set forth in this Agreement, in any
Development Fiscal Year all or part of whick is included in the Compliance Period and in which
Operating Subsidy payments are made to Ovner, the sum of PHA-Assisted Units Income,
Operating Subsidy payments and any net withdzawals from the Subsidy Carryover Reserve
Account and the PHA Tenant Rent Reserve Account for operating purposes shall not exceed the
PHA-Assisted Units Expenses for such Development Ficcal Year. In the event that the annual
financial statements required to be provided by the Owner {0 the. Authority pursuant to Section
7(b) below demonstrate that the above-described sum excesdsd the PHA-Assisted Units
Expenses for any year covered by the preceding sentence, then anv/portion of the Operating
Subsidy payment causing such overage (“Excess Operating Subsidy”) shall be promptly
deposited into the Subsidy Carryover Reserve Account.

5. Reserves.

(a) Administration. The Owner or the Authority, as the case may be, shall establish
any reserve described in this Section S in one or more financial institutions reasonably
acceptable to the Authority and such reserves shall be used as permitted by this Agreement. To
the extent a PHA-Assisted Units Shortfall occurs, funds shall first be drawn from the Subsidy
Carryover Reserve Account as provided herein to remedy such Shortfall until the Subsidy
Carryover Reserve Account has been reduced to zero; and then, funds shall be drawn from the
PHA Tenant Rent Reserve Account as provided herein until the PHA Tenant Rent Reserve
Account has been reduced to zero.

(b) Subsidy Carryover Reserve Account.
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(1) Deposits. The Owner shall return to the Authority any excess of
PHA-Assisted Units Income (plus Operating Subsidies) over PHA-Assisted Units
Expenses, up to the amount of Operating Subsidy payments received by the
Owner for such year, for deposit into a “Subsidy Carryover Reserve Account.”
Such amount shall be deposited on an annual basis within thirty (30) days after
the date audited financial statements are provided by Owner to Authority in
accordance with Section 7(b) hereof. Interest earned on this account shall be
reinvested in the account and shall be available for use as described herein.

(i)  Establishment and Ownership. The Subsidy Carryover Reserve
Account shall be maintained as a subaccount of the Authority’s general fund.
Funds placed in the Subsidy Carryover Reserve Account (including interest
thereon) shall constitute restricted trust funds to be applied during the Term of
this.Agreement solely for the benefit of the PHA-Assisted Units in accordance
with theterms and conditions hereof. Unless and until paid over to the Owner for
use in operations, funds in the Subsidy Carryover Reserve Account shall remain
the property ofthe Authority. Upon any sale or transfer of the Ownet’s interest in
the Developmept during the Term of this Agreement, amounts remaining in the
Subsidy Carryover Reserve Account shall continue to be available to assist the
PHA-Assisted Units, (in'accordance with this Agreement. Upon termination of
this Agreement, any fuids in the Subsidy Carryover Reserve Account shall be
released to the Authority free of any trust established pursuant to this Agreement.

(i)  Withdrawals. Tke Owner may request withdrawals from the
Subsidy Carryover Reserve Account’in connection with its annual budget in
accordance with Section 4(a) or in ascerdance with the annual reconciliation
described in Section 7(c) or at any otherume. In any case, the Owner will
provide to the Authority documentation establishing the need therefor, and the
Authority shall disburse the amount of the PHA-Assisted Units Shortfall which is
demonstrated to exist to the reasonable satisfaction” of the Authority. Any
disapproval by the Authority shall be accompanied by sufticient documentation so
as to enable the Owner to determine the Authority’s rationale for such
disapproval. All withdrawals from the Subsidy Carryover Qescrve Account are
subject to the annual reconciliation process set forth in Section 7(¢j.

PHA Tenant Rent Reserve Account.

(1) Deposits. All Tenant Rents shall be collected by the Owner and
deposited into a non-assignable, interest bearing account designated as the “PHA
Tenant Rent Reserve Account.” Rent collected by the Owner during a month
shall be deposited no later than the fifth business day of the next succeeding
month. Interest earned on this account shall be reinvested in the account and shall
be available for use as described herein.

(i)  Establishment and Ownership. The PHA Tenant Rent Reserve
Account shall be maintained as a subaccount of the Authority’s general fund.
Funds placed in the PHA Tenant Rent Reserve Account (including interest
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thereon) shall constitute restricted trust funds to be applied during the Term of
this Agreement solely for the benefit of the PHA-Assisted Units in accordance
with the terms and conditions hereof. Unless and until paid over to the Owner for
use in operations, funds in the PHA Tenant Rent Reserve Account shall remain
the property of the Authority. Upon any sale or transfer of the Owner’s interest in
the Development during the Term of this Agreement, amounts remaining in the
PHA Tenant Rent Reserve Account shall continue to be available to assist the
PHA-Assisted Units, in accordance with this Agreement. Upon termination of
this Agreement, any funds in the PHA Tenant Rent Reserve Account shall be
released to the Authority free of any trust established pursuant to this Agreement.

(i)  Withdrawals. The Owner may request withdrawals from the PHA
[epant Rent Reserve Account (A) in connection with its annual budget in
aceerdance with Section 4(a), (B) in accordance with the annual reconciliation
desctibed in Section 7(c), (C) as required to pay capital costs attributable to the
PHA-Assisted Units in accordance with All Applicable Public Housing
Requirements;or (D) at any other time. In any case, the Owner will provide to
the Authority documentation establishing the need therefor, and the Authority
shall disburse the amount of the PHA-Assisted Units Shortfall (or required
withdrawal for capitel costs) which is demonstrated to exist to the reasonable
satisfaction of the Authority. Any disapproval by the Authority shall be
accompanied by sufficient cocumentation so as to enable the Owner to determine
the Authority’s rationale for cuch disapproval. All withdrawals from the PHA
Tenant Rent Reserve Account are subject to the annual reconciliation process set
forth in Section 7(c).

(iv)  Ceiling. If at any time the'{und balance in the PHA Tenant Rent
Reserve Account together with the fund talance of the Subsidy Carryover
Reserve Account shall exceed an amount equal *o fwo times the current year’s
budgeted PHA-Assisted Units Expenses, such excess shall be released from the
PHA Tenant Rent Reserve Account to the Authority free of any trust.

Operating Deficit Reserve Account.

(1) Deposits. In accordance with the Partnership Agreement, the
Owner will create operating deficit reserve account consisting of @ Lease-Up
Reserve and an Operating Deficit Reserve (“Operating Deficit Reserve
Accounts”). The Operating Deficit Reserve Accounts will be funded initially
with equity and will not be replenished with Public Housing Funds.

(i)  Establishment and Ownership. The Operating Deficit Reserve
Accounts will be established by the Owner and owned by the Owner. Owner
agrees to hold maintain and fund the Operating Deficit Reserve Accounts in
accordance with the Partnership Agreement, and to use and apply the Operating
Deficit Reserve Accounts only for purposes relating to the Development.
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(i)  Withdrawals. Subject to the limitations in this Agreement, the
Partnership Agreement governs withdrawals made from the Operating Deficit
Reserve Accounts.

ACC Reserve Account,

(1) Deposits. In accordance with the Partnership Agreement, the
Owner will create an ACC reserve account (“ACC Reserve”). The ACC Reserve
account will be funded from equity as described in the Partnership Agreement.
No public housing funds will be used to fund or replenish the ACC Reserve
account.

(i)  Establishment and Ownership. The ACC Reserve account will be
established and owned by the Owner. Owner agrees to hold, maintain and fund
the £ CC Reserve account in accordance with the Partnership Agreement.

(i)~ Withdrawals. As provided in the Partnership Agreement, the ACC
Reserve shall keused by the Owner to cover operating deficits on the PHA-
Assisted Units.  Tiie Partnership Agreement governs withdrawals from this
reserve, subject to thelimitations in this Agreement. In accordance with Section
6(c), the Owner covertarnis to the Authority to use all withdrawals from the ACC
Reserve only for purposes iclating to the Development, which may include the
repayment of Development-reiated debt upon disposition of the Development,
expiration of the Tax Credit Reguirements, and/or expiration of the Declaration of
Restrictive Covenants.

Replacement Reserve.

(1) Deposits. As required by the Rartiership Agreement, the Owner
will create two reserve funds for replacements the*ACC Replacement Reserve
Fund” for the PHA Assisted Units and a “Non ACC Rzplacement Reserve Fund”
for the Unassisted Units. Each Reserve Fund for Replacements will be funded at
the rate of not less than $250 per dwelling unit per year or such preater amount as
may be required by the Partnership Agreement. Consistent-wiih-Section 1(g),
Public Housing Funds may only be used to fund the ACC Replasement Reserve
Fund.

(1)  Establishment and Ownership. The Non ACC Replacement
Reserve Fund is established and owned by the Owner. The ACC Replacement
Reserve Fund is considered to “belong to the development” and upon the
disposition of the Development, the expiration of the Tax Credit Requirements,
and/or the expiration of the Declaration of Restrictive Covenants, amounts in such
reserve account shall continue to be used for replacement expenditures with
respect to the PHA-Assisted Units in accordance with clause (iii) below. Upon
casualty or condemnation without restoration of the Development, or in the event
the PHA-Assisted Units are no longer operated as such, the ACC Replacement
Reserve Fund will be paid to the Authority and constitute funds of the Authority
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with no obligation on the part of the Authority to return or remit such funds. If
and to the extent the number of PHA-Assisted Units assisted under this
Agreement decreases for any reason whatsoever, the amount required to be held
hereunder in the ACC Replacement Reserve Fund shall be proportionately
reduced, and the excess shall be paid to the Authority and constitute funds of the
Authority with no obligation on the part of the Authority to return to remit such
funds.

(i)  Withdrawals. The Partnership Agreement governs withdrawals
from each Reserve Fund for Replacements, subject to the limitations in this
Agreement. Withdrawals from the ACC Replacement Reserve shall require the
consent of the Authority. Both of the Non ACC Replacement Reserve Fund and
the, ACC Replacement Reserve Fund are to be used for replacement expenditures
as approved by the lenders (including the Authority), which approval shall not be
unreasoriebly withheld or delayed. Without limiting the foregoing, funds in the
Reserve ‘Funds for Replacements shall not be used to make or repay advances
under any graranty obligation under the Partnership Agreement unless such
advance was made for authorized replacement expenditures.

(g) Restriction on Public Hou:ing Funds. As provided in the Partnership
Agreement, Public Housing Funds shall not he used by Owner or General Partner to satisfy any
guaranty under the Partnership Agreement or any cbligations to the Investor.

6. Public Housing Transformation.

(a) General. The parties recognize that they are structuring a long-term relationship
premised on, among other things, the continuation without substantiai change of the Act and the
maintenance of full federal appropriations to support the government’s ovligations under the Act
and the Authority’s obligations under this Agreement. The purpose of this Aiticle is to ensure
that in the event there should be any legislative changes, diminisiicd” ~ppropriations,
uncontrollable cost increases, or other circumstances not the fault of the Owner-wihich create a
PHA-Assisted Unit Shortfall, the viability of the Development can be maintained without
unnecessary hardship to low-income residents or an excessive claim on scarce resources of the
Authority.

(b) Application of the Act. Subject to Section 6(d), nothing contained herein shall
prevent or diminish the full application to the PHA-Assisted Units of any legislation enacted
after the date hereof, including provisions for the termination of operating subsidies under
Section9 of the Act or of other Federal project-based assistance to public housing
developments, including, without limitation, any provision thereof releasing or otherwise
modifying occupancy or tenant rent restrictions previously applicable to tenants in such
PHA-Assisted Units.
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(c) Owner Contribution Not Required. It is of the essence of this Agreement that,
during the Term hereof, the Owner will operate and maintain the PHA-Assisted Units in
accordance with All Applicable Public Housing Requirements; provided, however, except in the
case of an Owner default hereunder, the Owner shall at no time be required to contribute from
its own funds (including reserves established under the Partnership Agreement other than the
ACC Replacement Reserve Fund) toward PHA-Assisted Units Expenses in order to preserve the
PHA-Assisted Units as required hereunder. Notwithstanding the foregoing, the Owner agrees to
hold and maintain the ACC Reserve in accordance with the Partnership Agreement, and to use
and apply the ACC Reserve deposit only for purposes relating to the Development.

(4 Initial Remedies. In the event that legislative changes or diminished
appropriations'reduce the amount of operating subsidy provided by HUD to the Authority under
Section 9 of the Act as in effect on the date hereof, or in the event that there is a PHA-Assisted
Units Shortfall {or 2ny reason, subject to the provisions of Section 12(d), the Authority shall
remain obligated to-pay-the Operating Subsidies to Owner in accordance with Section 4 hereof
and Owner shall contirue to operate and maintain the PHA-Assisted Units as required
hereunder; provided, howeves; that:

(1) Witldrawals from Reserves. If the PHA-Assisted Units Income
plus all forms of tinaneial assistance made available in respect of such units
(including, without limitaticn, the Operating Subsidies, other project-based or
tenant-based operating or rental assistance or subsidies, or other contributions by
or on behalf of the Authority}, are less than PHA-Assisted Units Expenses, the
Owner shall request withdrawals' from the Subsidy Carryover Reserve Account
and the PHA Tenant Rent Reserve Azcount (in that order of priority) in order to
assure that such PHA-Assisted Units [ncome plus withdrawals from reserves is
sufficient to cover PHA-Assisted Units-Txpenses and to insure continued
operation of the PHA-Assisted Units as requiied liereunder. Amounts due to the
Owner shall be paid within thirty (30) days foliowing receipt of all appropriate
documentation.

(1)  Adjustments to Income and Expenses. - 1f {A) the quarterly
statements of income and expenses for the Development d=liverad pursuant to
Section 7(a) shall indicate a PHA-Assisted Units Shortfall ove: 2 neriod of two
successive quarterly periods, taking into account all payments (ot Operating
Subsidies made by the Authority during such period, but no._ including
withdrawals from Reserves, and the Owner reasonably forecasts that such
operating loss will continue for the next two quarterly periods, or (B) if a
cumulative operating loss attributable at least in part to the PHA-Assisted Units is
reasonably forecasted to occur for the next two quarterly periods, then the Owner
may avail itself of the provisions of Paragraph (iv) and Paragraph (v) below, but
only if the Owner also utilizes Paragraph (iii).

(i)  Cost Cutting Plan. The Owner shall undertake in good faith to
develop a plan to reduce Development operating expenses (but not to the
physical, operational or financial detriment of the Development). However, the
Owner shall not be required to seek to reduce maintenance, renewal and
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replacement and other Development operating expenses below a prudent level or
below the level of such expenses incurred for other comparable units managed by
the Management Agent subject to Section 42 of the Code as a condition to, or as a
preferred corrective action to, seeking to increase income from Tenant Rents in
accordance with the following paragraphs, nor shall the Owner be required to
reduce the management fee below market levels; to reduce resident services
expenditures below that required to support the resident population; to reduce
services and amenities below that required to competitively market to, and retain,
residents; or in a manner which would violate any Mortgage Loan obligations,
any of the All Applicable Public Housing Requirements or the Tax Credit
Requirements.

(iv)  Adjust Income Mix on Turnover. The Owner and the Authority
shall'take such steps as may be necessary and in accordance with All Applicable
Public Housing Requirements, and subject to the Tax Credit Requirements, to
increase ‘the income level of new tenants admitted to the PHA-Assisted Units
including admiiting public housing-eligible families having higher income levels
than would otiicrwise receive priority under the system of preferences used by the
Authority and/or applicable to the Development.

(v)  Cooperatior of the Authority and the Owner. In order to facilitate
the rental of units in the Development to public housing-eligible families having
higher income levels as provided in the preceding paragraph, the Authority will
offer other public housing units ¢r fenant based assistance pursuant to the HUD
Housing Choice Voucher program, ts the extent available to the Authority, to
sufficient tenants in the Development se”25 to encourage lower-income tenants to
vacate the Development in favor of hiziier income public housing eligible
families. This preference shall be reflected in the Authority's Section 8 program.
In addition, in order to facilitate such purpose, th¢ Zivner agrees to use reasonable
efforts to make available (subject to income and other cualifications) a designated
tax credit unit to any lower-income tenant affected as a consequence of actions
taken pursuant to this Section 6.

(e) Transformation. In the further event that at least six months afier delivery of the
quarterly statements referred to in Section 6(d)(ii), all such actions by the Owrer and the
Authority are insufficient to eliminate the PHA-Assisted Units Shortfall on an ongoing basis,
and in accordance with Section 35(h) of the Act (42 U.S.C. 1437z-7(h)), if as a result of a
reduction in appropriations under Section 9 of the Act, or any other change in applicable law,
the Authority is unable to fulfill its contractual obligations to the Owner with respect to the
PHA-Assisted Units under this Agreement and the measures taken pursuant to paragraph (d) of
this Section have proven to be insufficient to preserve the viability of the PHA-Assisted Units,
the Owner may deviate, under procedures and requirements developed through regulations by
HUD, from otherwise applicable restrictions under the Act regarding rents, income eligibility
and other areas of public housing management with respect to a portion or all of the
PHA-Assisted Units, to the extent necessary to preserve the viability of these PHA-Assisted
Units while maintaining the low income character of the PHA-Assisted Units to the maximum
extent practicable; provided, however, (A) the flexibility provided by Section 35(h) of the Act is

27




- ' - 0720433214 Page: 32 of 63

UNOFFICIAL COPY

limited to mixed income projects involving a “significant number of units other than public
housing units,” the Owner and the Authority acknowledge that HUD has not issued regulations
as of this time to implement the authority set forth in Section 35(h) and, thus, has not yet
established a regulatory standard for determining which mixed income developments may
qualify for the flexibility provided by Section 35(h), and (B) HUD expects to require housing
authorities that have entered into regulatory and operating agreements with qualifying mixed
income developments to submit for HUD approval a transformation plan specifying how the
Section 35(h) remedies will be implemented with respect to the project. The requirements
governing the content of the transformation plan, and HUD’s standards for reviewing and
approving these plans, will be established as part of a notice and comment rulemaking.

(f) Preservation and Transformation Plan.

(1) Before the Owner may exercise its rights under this Section 6, the
Owner' and the Authority shall develop and agree upon a Preservation and
Transforinztion Plan (the “Transformation Plan”) which satisfies All Applicable
Public Housirg Requirements and sets forth in detail the nature and priority of
different remediar actions to be taken, the rights of existing tenants affected
thereby, and other (elevant matters. The Transformation Plan must be reasonably
likely to eliminate zny PHA-Assisted Units Shortfall while maximizing the
availability of PHA-Assistzd Units for low-income and very-low income families
and minimizing the adverse effects on existing tenants. The parties recognize that
this is a complex balance involving a choice between, for instance, greater change
affecting fewer units or a smaller chunge affecting many units.

(i)  The Owner and the Authority shall make diligent efforts in good
faith to agree upon a Transformation Tlan, after notice to and appropriate
discussion with the residents of the PHA-As{isted Units. If the Owner and the
Authority shall fail to agree prior to the Owner beixg entitled to exercise remedies
in accordance with Section 6(¢) or within sixty (6U).days of the Owner proposing
such a Transformation Plan (whichever is later), th> QOwner may proceed to
implement its Transformation Plan. All such plans shall b¢ specifically subject to
HUD’s approval to the extent required by All Applicasle Public Housing
Requirements.

(1)  Any Transformation Plan shall provide as follows, in aadition to
any provisions required by (and to the extent not inconsistent with) All Applicable
Public Housing Requirements:

(A) Revisions in the rent structure may require some
households to pay more than 30% of their adjusted household income
and/or may impose a higher minimum rent applicable to all households.
The Owner shall give the Authority and each affected household at the
Development written notice of the new rent structure, which shall be
effective no sooner than thirty (30) days following such notice.

28




0720433214 Page: 33 of 63

UNOFFICIAL COPY

(B) To the extent that the Authority is reasonably able to
provide substitute housing (Section 8 or public housing) to households
unable to pay the rent which the Owner has specified for such household’s
adjusted gross income, the Authority shall offer such substitute housing
and the Owner may require such household to vacate its unit at the
Development, but no sooner than permitted under All Applicable Public
Housing Requirements.

(C)  All expenses to be incurred in relocating residents shall be
provided for in the Transformation Plan.

(g) Restoration of Units. If, subsequent to institution of remedial steps described
above, the Opcrating Subsidies, the resources provided hereunder, and any other resources made
available shall stprort operation on a continuing basis of all or a portion of the number of PHA-
Assisted Units in a ' manner that prevents a PHA-Assisted Unit Shortfall, the obligation of Owner
to so operate such numer of units as public housing in accordance with the terms hereof shall
be reinstated, subject to continuing rights of existing tenants.

7. Financial Statements anc’ Reports.

(a) Quarterly Statements. Not later than sixty (60) days after the end of each
successive quarterly period, commencing with the calendar quarter in which the first PHA-
Assisted Unit is available for occupancy, tlie Owner shall deliver to the Authority, itemized
statements of income and expenses, prepared or’an accrual basis, based on the Owner’s general
accounting records, including the receipt of any résecve funds made available by the Authority,
in form substantially comparable to Form HUD-9241% {Statement of Profit and Loss), or any
successor thereto, certified by the general partner/manager/chief financial officer of the Owner,
for the quarterly period and from the beginning of the Devclopment Fiscal Year to the end of
such quarterly period. Such quarterly statements shall be supplemented by such additional
quarterly financial information as may be reasonably requested by the Authority.

(b) Annual Financial Statements. Not later than one hundred and twenty (120)
days after the end of each Development Fiscal Year, the Owner shall del'ver to the Authority
and, on behalf of the Authority, to HUD a copy of the independently avdited financial
statements of the Owner for such year and the period then ended, prepared in aczurdance with
generally accepted accounting principles and accompanied by the report of independent public
accountants thereon, together with a copy of any additional financial statements or reports
delivered by the Owner to its partners/members. Such financial statements shall be
accompanied by supplemental data, together with the report of independent public accountants
thereon, which shall show on an accrual basis for such period (i) PHA-Assisted Units Income,
(1) actual PHA-Assisted Units Expenses, (iii) the amount of the Operating Subsidy received by
the Owner, (iv) any deposits to and withdrawals from the Reserves and any other operating
revenues or assistance attributable to the PHA-Assisted Units, (v) the balance at the end of the
period of the Subsidy Carryover Reserve Account, the PHA Tenant Rent Reserve Account, the
ACC Reserve, and any other reserve or special account relating specifically to the PHA-Assisted
Units, (vi) aggregate stated lease Tenant Housing Payments and the amounts thereof uncollected
from PHA-Assisted Units for which no eviction actions have been commenced, and (vii)
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deposits to and withdrawals from any Replacement Reserve, together with a summary of all
Capital Expenditures made, in each case based on the Owner’s general accounting records. If,
after thirty (30) days written notice from the Authority, the Owner shall fail to deliver such
financial statements to the Authority, the Authority shall have the right to retain an independent
auditor to conduct an audit of the financial statements of the Owner and to charge the reasonable
cost thereof to the Owner.

(c) Annual Reconciliation.

(i) If the supplemental data provided pursuant to Section 7(b) shall
show an excess of PHA-Assisted Units Income plus Operating Subsidies plus
withdrawals from Reserves over actual PHA-Assisted Units Expenses, then not
later than thirty (30) days following delivery of such supplemental data to the
Autbority, the Owner shall redeposit into the respective Reserves amounts
withdrawn in the subject year up to the amount of any excess shown in the
foregoing annual reconciliation. The Owner shall also deposit any Excess
Operating Subsidy for deposit into the Subsidy Carryover Reserve Account.

(i)  If tke supplemental data provided pursuant to Section 7(b) shall
show an excess of actual PHA-Assisted Units Expenses over PHA-Assisted Units
Income plus Operating ‘Suvbsidies plus withdrawals from Reserves, the Owner
may request that the deficit’amount be remedied from amounts held to the credit
of the Subsidy Carryover Reserve Account and the PHA Tenant Rent Reserve
Account, in that order of prionity, and to the extent of available funds the
Authority shall disburse the amourt of the deficit demonstrated to exist to the
reasonable satisfaction of the Authority.”Amounts due to the Owner shall be paid

within thirty (30) days following receipt of'21i appropriate documentation.

(d) Additional Reconciliation. Separately and indercendently from the reconciliation
provided for under Section 7(c), the Owner shall contribute to tiie Subsidy Carryover Account,
not later than one hundred and forty-five (145) days after the end 0f each Development Fiscal
Year, the amount, if any, of Operating Subsidies (including therein ary amount paid by the
Authority to the Owner in respect of such period pursuant to the last senterce Section 7(c))
received by the Owner during such period attributable to any PHA-Assisted U:uit'tor a period in
which such PHA —Assisted Unit was vacant (after having been initially occupicd) ior a period
longer than sixty (60) days, provided that such period of vacancy shall not be attribucable to any
action or omission by the Authority if, as a result of a change in applicable law or regulation, the
Authority shall exercise functions in connection with the selection and admission of applicants
for PHA-Assisted Units which are reserved to the Owner, and delegated to the Management
Agent pursuant to Section 3(d) hereof:

(1) A PHA-Assisted Unit shall be deemed vacant (1) commencing on
the first day for which rent is not charged for such unit following completion or
termination of occupancy as an PHA-Assisted Unit, and (ii) ending on the day
preceding the first day for which rent is charged for such unit based on occupancy
or re-occupancy as a PHA-Assisted Unit, or the first day for which rent is charged
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for occupancy as a PHA-Assisted Unit of a different unit which was not then
previously occupied as a PHA-Assisted Unit, whichever shall first occur; and

(i)  The amount of Operating Subsidy attributable to a unit for a period
in which such unit was vacant for a period longer than sixty (60) days shall be
determined based on the actual period of the vacancy.

8. Insurance Requirements; Restoration of Property.

(a) Insurance. The Owner shall procure and maintain or cause to be procured and
maintained in force adequate insurance to protect the Owner and the Authority from financial
loss resuitiig .from hazards, including, without limitation, hazards insured against under such
types of coverages as are required by Part B, Attachment VII, of the ACC and Exhibit C to this
Agreement, or 1 siricter, such coverages and in such amounts as may be required under the
Mortgage Loans ar.athe CHA Loan, and such other hazards to which the Owner determines that
exposure exists. Withgut limiting the generality of the foregoing, the Owner shall maintain all
risk insurance with respect to all insurable property pertaining to the tornado and such other
hazards as are presently included in so called “all risk” coverage, in an amount no less than
100% of the full replacement cost, including the cost of debris removal, without deduction for
depreciation and sufficient to preventthe Owner from being a co-insurer, such insurance to be in
builder’s risk (non-reporting) form during; and with respect to any construction on the site of the
PHA-Assisted Units.

(b) Restoration. If any act or occuirense of any kind or nature (including any taking
by condemnation or any casualty) shall result in-damage to or loss or destruction of the
PHA-Assisted Units in whole or in part, and without d:mrinution of any obligation of the Owner
in respect thereof under the Mortgage Loans or the CHA--Loan, the Owner, to the extent that
insurance proceeds or condemnation proceeds and other funds, if any, made available by the
Owner or CHA (including, without limitation, by further advance pursuant to the Mortgage
Loans or the CHA Loan), shall promptly cause the restoration, reednstruction, and/or repair of
the PHA-Assisted Units as nearly as possible to their value, condition and character immediately
prior to such taking or casualty in accord with, and subject to, the procedures and restrictions set
forth in Article 8 of the Ground Leases.

9. Disposition and Encumbrance.

(a) Transfers of Interests in the Development or the PHA-Assisted Units. During
the Term of this Agreement and during such further period when such approval may be required
by law as then in effect, and subject to “exclusions” expressly set forth herein below in this
Section 9, the Owner shall not demolish or dispose of its interest in the Development or the
PHA-Assisted Units (including, without limitation, by conveyance or lease of the PHA-Assisted
Units or any portion thereof, or by assignment of the Owner’s rights under this Agreement),
without the prior written approval of the Authority (which shall not be unreasonably denied,
withheld, or delayed) and HUD; provided, however, that no approval shall be required for tenant
leases entered into in the ordinary course of business and in conformity with the requirements of
Section 3 and the Management Documents.
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Further Encumbrances. During the Term of this Agreement, and subject to the

“exclusions” expressly set forth herein below in this Section 9, the Owner shall not mortgage,
pledge or otherwise encumber its interest, or any portion of its interest in the PHA-Assisted
Units, or pledge any assets of the Development as collateral for a loan, without the prior written
approval of the Authority and HUD, nor shall it modify the terms of any of the Mortgage Loans
or any other mortgage, pledge or encumbrance which has been approved previously by the
Authority and HUD, without the prior written approval of the Authority and HUD.

©

Exclusions. The following actions are expressly excluded from the covenants set

forth above in this Section 9;

(d)

(1) The Mortgage of the Owner’s interest in the Development and the
rHA-Assisted Units pursuant to the Mortgage Loans and the CHA Loan and
transier of the Development and the PHA-Assisted Units to the mortgagee under
any such-approved Mortgage Loan other than the CHA Loan, by foreclosure or by
deed-in-!iea of foreclosure, or to a third-party purchaser pursuant to a foreclosure
sale, provided-that any such transfer shall be subject to the Declaration of
Restrictive Coveaants and this Agreement. Such transfer shall not be deemed to
be an assignmen’ of Development grant funds and shall not constitute a
succession to any right to benefits of the Authority under the ACC or
Mixed-Finance Amendmnent, nor shall it constitute attaining any privileges,
authorities, interests, or” rights in or under the ACC or Mixed-Finance
Amendment, and shall be sutject to the terms of the Declaration of Restrictive
Covenants, and other All Applicable Public Housing Requirements;

(i)  Dwelling leases with eligibie families in the PHA-Assisted Units
in conformity with the Management Plan;

(iii)  Conveyance or dedication of land.{er-use as streets, alleys, or other
public rights-of-way, and grants and easements for tiie-establishment, operation,
and maintenance of public utilities that serve the Development;

(tv)  Normal uses and encumbrances associated vith the operation of
the PHA-Assisted Units; and

(v)  The City Regulatory Agreement and The Illinois Affordable

. Housing Tax Credits Regulatory Agreements; and the Condominium Declaration

and Tax Incremental Financing Redevelopment Agreement in connection with
the Acquired Units,

Transfers of Interests in Owner.

(1) No transfer, conveyance, or assignment shall be made, without the
prior written approval of HUD, of: (A) any interest of a manager, managing
member, general partner, or controlling stockholder (any such interest being
referred to as a “Controlling Interest”) in the Owner; or (B) a Controlling Interest
in any entity which has a Controlling Interest in the Owner; or (C) prior to
payment in full of all equity contributions described in the approved evidentiary
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documents listed in the Mixed Finance ACC Amendment, other than equity
contributions to be made by the Investor solely for the purposes of paying
developer fees, any other interest (any such interest being referred to as a “Non-
Controlling Interest™) in the Owner or in any partner or member thereof.

(i)  Notwithstanding the foregoing, the Authonty’s and HUD’s consent
is not required when a business organization that has limited interest (Non-
Controlling and non-managing ) in the Owner, or in any partner, member or
stockholder thereof, transfers a Non-Controlling and non-managing interest,
provided that the Owner provides the Authority and HUD with (A) prior written
notice of such transfer; and (B) a certification from the Owner that the applicable
nartner, member or stockholder, as appropriate, is obligated to fund its equity
contribution in accordance with the approved organization documents of the
Cwner

(1#1)’ _ Notwithstanding the foregoing, HUD and the Authority consent to
(A) the collateral pledge and assignment (the “Limited Partner Pledge”) of the
non-controlling, sion-managing limited partnership interests in the Owner to the
Owner as security/tor: the obligation of the Owner’s investor limited partner to
make its capital coniributions to the Owner pursuant to the HUD-approved
Limited Partnership Agieement and (B) the collateral pledge and assignment by
the Owner of its security 1aterest in the non-controlling, non-managing limited
partnership interest in the Owner granted to First Mortgage Lender under the
security agreements approved by EUD as described in Exhibit E to the Mixed
Finance ACC Amendment, providéd. J1JD and the Authority are provided with
(x) prior written notice of the foreclosur< o1 other enforcement action with respect
to any such security agreements, and (v;~the transferee pursuant to any such
foreclosure or enforcement action certifies to [H{UD .and the Authority that the new
owner of the limited interest is obligated to fua< the portion of the remaining
equity contributions, if any, in accordance with theterins of the HUD-approved
limited partnership agreement, which are to be used-for construction and
acquisition of the Development and to otherwise compiy with the terms of the
HUD-approved limited partnership agreement.

(iv)  Notwithstanding the foregoing, HUD and the Authoity consent to
the assignment of a limited partnership interest in the Owner to an ‘Afmiliate (as
such term is defined in the Limited Partnership Agreement) of Centerline Capital
Group, Inc. pursuant to documents substantially in the form of those attached to
the Limited Partnership Agreement provided that such Affiliate, or its general
partner, managing member or manager, (A) provides HUD and the Authority with
prior written notice of any such assignment and (B) certifies to HUD and the
Authority that the new owner of the limited partnership interest in the Owner 1s
obligated to fund the portion of the remaining equity contributions, if any, to be
used for construction as provided for in the Limited Partnership Agreement of the
Owner.
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(v)  HUD and the Authority consent to the transfer of the Controlling
Interest of the General Partner of the Owner to the First Mortgage Lender
pursuant to foreclosure or other enforcement of the security agreements approved
as evidentiary documents by HUD and the Authority, provided the First Mortgage
Lender assumes to the satisfaction of the Authority all of the General Partner’s
rights, responsibilities and obligations under the evidentiary documents set forth
in Exhibit £ to the Mixed Finance Amendment, provided, however, that the
exclusion of such pledge or enforcement action from the transfer restrictions
contained in Section 9(d)(i) herein shall not permit the admission of a new or
substitute general partner of the Owner (with the exception of the First Mortgage
Lender) without the prior written consent of the Authority and HUD, such consent
ot to be unreasonably withheld.

(vi) HUD and the Authority will not unreasonably withhold, delay, or
condition-a request for consent to any of the foregoing transfers of the Owner or
any of the partners, members or stockholders of the Owner.

10.  Non-Discrimination zou Other Federal Requirements.

The Owner will comply with-all applicable requirements of the following, as the same
may be amended from time to time:

(1) The Fair Housing Act, 42 U.S.C. 3601-19, and regulations issued
thereunder, 24 CFR Part 100; Txecutive Order 11063 (Equal Opportunity in
Housing) and regulations issued théreunder, 24 CFR Part 107; the fair housing
poster regulations, 24 CFR Part 110, atiid advertising guidelines, 24 CFR Part 109;

(ity  Title VI of the Civil Rights A<t of 1964, 42 U.S.C. 2000d, and
regulations issued thereunder relating to non-disciimination in housing, 24 CFR
Part 1;

(ili) Age Discrimination Act of 1975, 42U .S.C. 6101-07, and
regulations issued thereunder, 24 CFR Part 146;

(iv)  Section 504 of the Rehabilitation Act of 1973, 294L.3.C. 794, and
regulations issued thereunder, 24 CFR Part 8; the Americans with Disabilities
Act, 42 U.S.C. 12181-89, and regulations issued thereunder, 28 CFR Part 36;

(v)  Section 3 of the Housing and Urban Development Act of 1968,
12 U.S.C. 1701y, and its implementing regulations at 24 CFR Part 135; and

(vi)  Wage rates under the Davis-Bacon Act (40 U.S.C. §276a et seq.)
to the extent applicable.

11. Owner Default and Remedies.

(a) Default. A default by the Owner under this Agreement shall occur if the Owner
violates, breaches or fails to comply in any material respect with any provision of, or obligation
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under, All Applicable Public Housing Requirements or this Agreement (including, without
limitation, by reason of its violation, breach, or failure to comply with any agreement referenced
in Section 3(a) hereof). A default by the Owner that is attributable to an action or omission of
the Management Agent shall be deemed a default by the Owner for purposes of this Section.

(b) Notice and Cure. Upon a determination by the Authority that a default by the
Owner has occurred, the Authority shall notify HUD, the Owner, the First Mortgage Lender and
the Investor of (i) the nature of the default, (ii) the actions required to be taken by the Owner, the
First Mortgage Lender and/or Investor to cure the default, and (iii) the time (no less than thirty
(30) days) within which the Owner, the First Mortgage Lender and/or Investor shall respond
with a showwing that all required actions have been taken, provided that if the default by its
nature cannot2e cured within the aforesaid thirty (30) day period, the Owner, the First Mortgage
Lender and/or/Investor may have additional time, with the Authority’s written approval, as may
be reasonable giver the circumstances to effect a cure of the default. The Authority reserves the
right to monitor theOwmer’s, the First Mortgage Lender’s and/or Investor’s efforts to cure; and
further reserves the rigat to reduce and/or terminate the time period allowed herein (but in no
event less than thirty (30) days) where further actions to cure have not been made by the Owner,
First Mortgage Lender and/or the Investor.

(c) Remedies. If the Gwier, the First Mortgage Lender and/or the Investor fails to
respond or take corrective action to tae satisfaction of the Authority as provided herein, the
Authority shall have the right to exercis¢ any remedy available to it by reason of such default,
including without limitation, to seek applopriate relief in any court having jurisdiction,
including but not limited to specific performanc?, ‘njunctive relief, the termination of Operating
Subsidies hereunder, or the appointment of a receiver'ta take over and operate the PHA-Assisted
Units in accordance with the terms of this Agreement without prejudice to the right of the
Authority, alternatively or in addition to the foregoing, tc-¢xercise any remedy available to it, if
any, if the nature of such default hereunder, would constitute a_default under Authority Loan
Documents, the Declaration of Restrictive Covenants or the Maiagement Agreement.

12.  Authority Default and Remedies.

(a) Default. A default by the Authority under this Agreement shall occur if the
Authority materially violates or breaches or fails to comply with any provisio: £t or obligation
under All Applicable Public Housing Requirements, including this Agreemet ‘(including,
without limitation, by reason of its violation, breach, or failure to comply with any governing
law, regulation, or agreement referenced in Section3(a).

(b) Notice and Cure. Upon determination by the Owner that a default by the
Authority has occurred, the Owner shall notify the Authority, HUD, the First Mortgage Lender
and the Investor of (i) the nature of the default, (ii) the actions required to be taken by the
Authority to cure the default, and (iii) the time (no less than sixty (60) days in the case of a
failure to pay Operating Subsidies hereunder and thirty (30) days in all other cases) within
which the Authority shall respond with a showing that all required actions have been taken,
provided if the default by its nature cannot be cured within the aforesaid period, the Authority
may have an additional ninety (90) days, with the Owner’s written approval, and as may be
reasonable given the circumstances to effect such a cure of the default; provided, however, no
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extension of time shall be permitted in the case of a payment or reimbursement for capital items
pursuant to Section 4(c). The Owner reserves the right to monitor the Authority’s efforts to
cure; and further reserves the right to reduce and/or terminate the time period allowed herein
where further actions to cure have not been made by the Authority.

(c) Remedies. If the Authority fails to respond or take corrective action to the
satisfaction of the Owner, the Owner shall have the right, after exercising its rights under
Section 6 in accordance with the provisions thereof, to seek appropriate relief in any court
having jurisdiction, including but not limited to specific performance or injunctive relief, and
alternatively or in addition the foregoing, to exercise any remedy available to it.

(d) Nonrecourse. Notwithstanding anything to the contrary herein, in the event that
diminished appropriations under Section 9 of the Act or other legislative changes significantly
reduce the amount of operating subsidy that the Authority is able to provide to the Owner, the
Owner (1) shall have;.as exclusive remedies, the remedies contained in this Agreement,
consistent with the Act’arid applicable HUD Regulations issued pursuant thereto, including, but
not limited to, disbursements-from the Reserves, and steps taken by the Owner to increase the
income levels of tenants in tiie PHA-Assisted Units, and (it) shall have no recourse under this
Agreement against any other project of the Authority, as the term “project” is defined in the
ACC, or any other Public Housing Furids (excluding Tenant Housing Payments) available to the
Authority.

13.  Disclaimer of Relationships.

(a) No Assignment. The Authority, (Owner and Investor acknowledge that any
transfer of capital funds, development funds, HOPE I'V.grant funds and/or operating funds by
the Authority to the Owner or any other participating pasty shall not be or be deemed to be an
assignment of capital funds, development funds, HOPE VI grart funds, and/or operating funds,
and the Owner and/or Investor or other participating party Shatl-not succeed to any rights or
benefits of the Authority under the ACC, and/or Mixed-Finance Amendment, or attain any
privileges, authorities, interests, or rights in or under the ACC ind/or the Mixed-Finance
Amendment, or the HOPE VI Grant Agreement, if applicable.

(b) No Other Relationship. Nothing contained in the ACC ana/er Yiixed-Finance
Amendment, or the HOPE VI Grant Agreement, if any, or in any agreeme:t uetween the
Authority and the Owner and/or Investor, nor any act of HUD or the Authority, shal’ b deemed
or construed to create any relationship of third-party beneficiary, principal and agent, limited or
general partnership, joint venture, or any association or relationship involving HUD, except
between HUD and the Authority as provided under the terms of the ACC and/or the Mixed-
Finance Amendment; provided, however, that the First Mortgage Lender under the mortgage
and note secured thereby identified on Exhibit E to the Mixed-Finance Amendment shall be
entitled to rely upon Section 12(C) and (D) of the Mixed-Finance Amendment.

14.  Miscellaneous.
(a) Binding Agreement. This Agreement shall be binding upon and inure to the

benefit of the successors, assigns, and heirs of each of the parties; provided, however, that
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neither the Owner nor the Investor may assign any of its interest in this Agreement without the
prior written consent of the Authority and HUD. Any Authority consent shall not be denied,
withheld or delayed unreasonably.

(b) Entire Agreement. This Agreement constitutes the entire agreement among the
parties and supersedes any prior agreement or understanding among them with respect to the
subject matter hereof.

(c) Amendments. Subject to All Applicable Public Housing Requirements, this
Agreement may not be amended except by an instrument in writing signed on behalf of each of
the parties 2nd approved in writing by HUD.

(d) XNo Waiver. No delay or omission by either party in exercising any right or
remedy availablz hereunder shall impair any such right or remedy or constitute a waiver thereof
in the event of any suhsequent occasion giving rise to such right or availability of remedy,
whether of a similar or dissimilar nature.

(e) Notices. Any.osiice or other communication given or made pursuant to this
Agreement shall be in writing and, shall be deemed given if (i) delivered personally or by
courier, (ii) telecopied, (iii) sent Ly svernight express delivery, or (iv) mailed to the respective
address set forth below (or at such otiicr address as shall be specified by the party by like notice
given to the other party):. All such notices and communications to the Authority under this
Agreement and all other loan documents shall also be given to the Receiver until the first to
occur of: (1) the PHA-Assisted Units are ready Tor occupancy, or (ii) the property that is the
subject of the PHA-Assisted Units will no longer te nsed for non-elderly public housing.

If to the Authority:

Chicago Housing Authority
60 E. Van Buren, 12" Flr.
Chicago, Illinois 60605

With a Copy to:

Chicago Housing Authority
60 E. Van Buren, 12" Flr.

Chicago, Illinois 60605
Attention: General Counsel

With a Copy to:
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The Habitat Company LLC
350 West Hubbard Street
Chicago, IL 60610

Attn; Jeffrey D. Head

If to the Owner:

c/o Related Midwest LLC

350 W est Hubbard Street

Suite’ 360

Chicago. lii'nois 60610

Attention: "sezdford J. White, Vice President
and

Related Midwest

350 West Hubbard Street

Suite 300

Chicago, Illinois 60610

Attention: Stephen F. Galler, Vic< Tresident
and General Counsel

With Copies to:

and

Applegate & Thorne-Thomsen, P.C,
322 South Green Street

Suite 400

Chicago, Illinois 60607

Attention: Bennett P. Applegate

If to Management Agent, to:

Related Management Company, L.P.
203 East 86" Street

New York, New York 10028
Attention: Jeffrey I. Brodsky, President

If to Investor, to:

Centerline Capital Group, Inc.
625 Madison Avenue

New York, New York 10022
Attention: Andrew Weil
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If to First Mortgage Lender, to:

Harris, N.A.,
111 W. Monroe, 2™ Flr.
Chicago, IL 60603

If to HUD. to:

United States Department of Housing
ana Urban Development

77 West Jackson Blvd., 26™ Floor

Chicago, Ulinois 60604

Attention:~Pegional Counsel
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U.S. Department of Housing
and Urban Development
451 Seventh Street, S.W.
Washington, D.C. 20410
Attention: Assistant Secretary of Public and Indian Housing

All such notices and other communication shall be deemed given on the date of personal or local
courier delivery, telecopy transmission, deliver to overnight courier or express delivery service,
or deposit in the United States Mail, and shall be deemed to have been received (i) in the case of
personal or local courier delivery, on the date of such delivery, (ii) in the case of telecopy, upon
receipt of ~iectronic confirmation thereof, (iit) in the case of delivery by overnight courier or
express delivery service, on the business day following dispatch, and (iv) in the case of mailing,
on the date specifiad in the return receipt therefor.

(f) Furtiker‘Assurances. Each party shall execute such other and further documents
as may be reasonably necessary or proper for the consummation of the transaction contemplated
by this Agreement.

(g) No Personal Liabitity. No officer, director, board member, shareholder, partner,
employee, agent or other person autiorized to act for or on behalf of either party shall be
personally liable for any obligation, exprzss or implied, hereunder. The Owner shall look solely
to the Authority funds that are legally available for such purpose, and, except as provided by
law, the Authority shall look solely to the O'vnex, for the satisfaction of any remedy each might
have with respect to the other for the other’s failure to perform any of its obligations hereunder.
Notwithstanding the foregoing, nothing containec herein shall either relieve the Owner or any
general partner, shareholder of the Owner from persoral liability and responsibility, or limit the
Authority’s rights and remedies against such parties, eith.ct at law or in equity (i) for fraudulent
acts; (ii) for insurance proceeds and condemnation awards received by the Owner and not turned
over to the Authority or used by the Owner for restoration or tepair of the PHA-Assisted Units
to the extent required under this Agreement and (ii1) for any rewisor other income from the
PHA-Assisted Units received by the Owner after an event of default under this Agreement and
not applied to PHA-Assisted Units Expenses.

(h) Neither Party an Agent. Nothing in this Agreement shall be dezined to appoint
either Owner or the Authority as an agent for or representative of the other, and neither one shall
be authorized to act on behalf of the other with respect to any matters. Neither Ovinicr nor the
Authority shall have any liability or duty to any person, firm, corporation, or governmental body
“for any act of omission or commission, liability, or obligation of the other, whether arising from
Owner’s or the Authority’s actions under this Agreement or otherwise.

(i) Governing Law. This Agreement shall be governed by and construed in
accordance with the law of the State of Illinois applicable to contracts made and to be performed
therein.

(j) Headings; Usage. All section headings in this Agreement are for convenience of

reference only and are not intended to modify the meaning of any section. All pronouns and any
variations thereof shall be deemed to refer to the masculine, feminine or neuter as the identity of
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the person or persons may require. Where the context admits, the singular forms of terms used
herein shall include the plural and the plural shall include the singular.

(k) Severability. If any provision of this Agreement or the application of such
provision to any person or circumstance shall be held invalid, the remainder of this Agreement,
or the application of such provision to any person or circumstance other than those as to which it
is held invalid, shall not be affected thereby.

() Counterparts; Execution. This Agreement may be executed in several
counterparts, and all counterparts so executed shall constitute one agreement, binding on all
parties hereta.

(m) INo Third Party Beneficiary. The provisions of this Agreement shall not be
construed for the benefit of or as enforceable by any person or entity not a party hereto, with the
exception of HUD.

(n) Conformity with Section 42 Requirements. Notwithstanding anything to the
contrary in this Agreement, itis<he intent of the Authority and the Owner that payments will be
made to and retained by the Ovier under this Agreement only to the extent they constitute
“qualifying rental assistance” as Gefined in Section 1.42-16 of the Treasury Regulations.

(o) Right of First RefusaiAgreement. The Authority and the Owner are,
concurrently with the execution of this Agreement, entering into a Right of First Refusal
Agreement with respect to the PHA-Assisted-Uiiits. The Right of First Refusal Agreement is
binding upon the Owner and each subsequent ow:ier of a PHA-Assisted Unit and shall survive
termination of this Agreement.

(p) Add-on PHA-Assisted Units. The Devcicoment is being developed in
phases. The PHA-Assisted Units to be developed in each Phiese‘are described in Exhibit D. As
and to the extent that the legal descriptions on Exhibit A are amenied to reflect the recording of
condominium declarations (or amendments thereto), this Agreement-siiali be deemed to apply to
the PHA-Assisted Units located on such land for all purposes of this Agreement.
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IN WITNESS WHEREOF, the parties have executed this Regulatory and Operating
Agreement as of the date first above written.

Sharon Gist-Gillm /
’ Chief Executive Officer

Roosevelt Square Al Limited Partnership,
an Illinois limitca-paiinership

By: Roosevelt Square Fental II LLC, an
Illinois limited liability comnany, General Partner

By: LR ABLA LLC, a Dela'vare limited liability company
its sole Manager

By: LR Development Company L._C.
a Delaware limited liability companv.d/b/a Related Midwest LLC, its sole Member

By:
Name: Bradford J. White
Title: Vice President
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IN WITNESS WHEREOF, the parties have executed this Regulatory and Operating
Agreement as of the date first above written.

Chicago Housing Authority

By:

Sharon Gist-Gilliam
Chief Executive Officer

Roosevelt Squaie il Limited Partnership,
an Illinois limited pa:tazrship

By: Roosevelt Square Rexnial I LLC, an
[Hlinois limited liability company, General Partner

By: LR ABLA LLC, a Delawire limited liability company
its sole Manager

By: LR Development Company LLC,
a Delaware limited liability compaiy d/b/a Related Midwest LLC, its sole Member

By:@%&%ﬁ@g&
Name: Bradford J“White

Title: Vice President
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STATE OF ILLINOIS

COUNTY OF COOK

I, the undersigned, a Notary Public in and for the county and State aforesaid, do hereby
certify that Bradford J. White, is personally known to me to be the Vice President of LR
Development Company LLC, a Delaware limited liability company d/b/a Related Midwest LLC,
and the sole member of the manager of the general partner (“General Partner”) of Roosevelt
Square Il Limited Partnership, an Illinois limited partnership (the “Owner”), and the same person
whose name iy subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged ‘that as such Vice President of LR Development Company LLC he signed and
delivered the saic_instrument pursuant to authority given by the Partnership Agreement and as
his free and volurtaiy-act, and as the free and voluntary act and deed of the Owner for the uses

and purposes therein set forth,

GIVEN under my nand.and official seal this ()2)#l day of | Zu/ Y 2007.

My Commission Expires:

7-1§- 20/0

Notary Public
SN'\A.“"-,"N~.=~.,— RRBE R
{ "OFFICIAL SEAL" §

§ Margaret A, Grassaiio g

¢ Notary P'gbl.ic, State of Illinois
My C?mmlssmn Exp. 07/18/2010

R
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Sharon Gist Gilliam, personally known to me to be the Chief Executive Officer of the
Chicago Housing Authority (the “Authority”), and the same person whose name is subscribed to
the foregoing instrument, appeared before me this day in person and acknowledged that as such
Sharon Gist Gilliam, he signed and delivered the said instrument pursuant to authority given by
the Authority Board of Commissioners and as his free and voluntary act, and as the free and
voluntary asiand deed of the Authority for the uses and purposes therein set forth.

-
GIVEN under my hand and official seal this @‘Z Y_‘ ?k’ day of 1H ¥ , 2007.

oy ya

Notary Public

My Commission Expires:

ROFFICIAL SEAL
OSE M. ALLEN

NOTARY PUBLIC, STATE OF ILLNoIs
MY COMMISSION EXPIRES 4302099

Y-30- 2009
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EXHIBIT A

LEGAL DESCRIPTION

?
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LEGAL DESCRIPTION FOR
ROOSEVELT SQUARE PHASE II RENTAL ONLY

I. North Parcel

Lots 66, 93, 94, 117,118, 121, 130, 135, and 138 in Roosevelt Square Subdivision Phase
Two, Plat One, being a subdivision of part of the East % of the Southwest % of Section
17, Township 39 North, Range 14, East of the Third Principal Meridian, according to the
plat thereof recorded 5y , 2007 as Document No.{]22j |5 Ji , In
Cook County, Illinois; except™trom said Lot 66 that part thereof within the Retail Parcel
described below:

PINS: 17-17:332-005, 17-17-333-001, 17-17-333-002, 17-17-333-003, 17-17-333-004
and 17-17-333-005

COMMON ADDKEGSSES:

LOT 66 1007 S. TH™OOP STREET

LOT 93 1116 & 1118 5. 1. YTLE STREET

LOT 93 1115 & 1117 5: THROOP STREET
LOT 94 1250-1256 W. GKENSHAW STREET
LOT 117 1251-1257 W. GRENHHAW STREET
LOT 118 1236-1244 W. ROOSEVELY ROAD
LOT 121 1309 & 1315 W. GRENSHAW STREET
LOT 130 1341 & 1345 W. GRENSHAW STREET
LOT 135 1336-1344 W. ROOSEVELT ROAL
LOT 138 1302-1310 W. ROOSEVELT ROAD

Retail Parcel (PIN: 17-17-333-001)

1251-1259 W. Taylor Street

All that portion of the following described premises lying above Elevation 4.55 and
beneath Elevation 12.55 City of Chicago Datum, being a part of said.ist 66, more
particularly bounded and described as follows:

Commencing at the Northwest corner of said Lot 66, said point also being the Scutheast
corner of the intersection of West Taylor Street and South Throop Street; thence South
89°58°27” East along the South right-of-way line of said West Taylor Street, a distance
of 116.45 feet; thence South 00°01°33” West, a distance of 26.96 feet, to the Point of
Beginning of this description; thence South 00°01°33” West, a distance of 22.91 feet;
thence North 89°58°27” West, a distance of 64.18 feet; thence North 00°01°33” East, a
distance of 22.91 feet; thence South 89°58°27” East, a distance of 64.18 feet to the Point
of Beginning, all being situated within the City of Chicago, County of Cook, and State of
[llinois.

Also,
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All that portion of the following described premises lying above Elevation 14.30 and
beneath Elevation 27.76 City of Chicago Datum, being part of said Lot 66, more
particularly bounded and described as follows to-wit:

Commencing at the Northwest comer of said Lot 66, said point also being the Southeast
corner of the intersection of West Taylor Street and South Throop Street; thence South
89°58°27” East along the South right-of-way line of said West Taylor Street, a distance
of 1.57 feet; thence South 00°01°33” West, a distance of 3.37 feet to the Point of
Beginning of this description; thence South 89°58°27” East, a distance of 13.75 feet;
thence Narth 00°01°33” East, a distance of 1.56 feet; thence South 8§9°58°27” East, a |
distance 61.0.94 feet; thence North 00°01°33” East, a distance of 0.49 feet; thence South
89°58°27" Last, a distance of 85.33 feet; thence South 00°01°33” West, a distance of 0.49
feet; thence South 89°58°27” East, a distance of 0.94 feet; thence South 00°01°33” West,
a distance of 1.36 fzet; thence South 89°58°27” East, a distance of 14.42 feet; thence
South 00°01°31” West, a distance of 21.97 feet; thence North 89°58°32” West, a distance
of 0.49 feet; thence Souvth 00°01°33” West, a distance of 24.53 feet; thence North
89°58°27” West, a distanice 'of 27.91 feet; thence North 00°01°33” East, a distance of
15.43 feet, thence North 89°58'27” West, a distance of 1.32 feet; thence North
00°01°33” East , a distance of 1.9+ jeet; thence North 89°58°27” West, a distance of 3.54
feet; thence South 00°01°33” Wes(, « distance of 13.02 feet; thence North 89°58°27”
West, a distance of 1.71 feet; thence South 00°01°33” West, a distance of 4.34 feet;
thence North 89°58°27” West, a distance ‘of 29.70 feet; thence North 00°01°33” East, a
distance of 17.47 feet; thence North 89°58°27” West, a distance of 40.22 feet: thence
North 00°01°33” East, a distance of 6.41 feet; thénce North 89°58°30” West, a distance
of 9.99 feet; thence North 00°01°33” East, a disiance of 0.66 feet; thence North
89°58°19” West, a distance of 0.49 feet; thence North-43°01°51” East, a distance of 21.97
feet to the Point of Beginning, all being situated within the City of Chicago, County of
Cook, and State of Illinois.

AND
IL South Parcel (CONTINUED ON NEXT PAGE)

Lots 139, 141, 143, 145, 147, 149, 151, 153, and 160 in Roosevelt Square Subdivision
Phase Two, Plat Two, being a subdivision of part of the East ' of the Northwest % of
Section 20, Township 39 North, Range 14, East of the Third Principal Meridian,
according to the plat thereof recorded T \,u(,u\ F-0 , 2007 as Document No.

572 20157 1]{>__, in Cook County, Illinois.

PINS: 17-20-102-009, 17-20-102-010, 17-20-102-011, 17-20-102-012, 17-20-102-016,
17-20-102-017, 17-20-102-018, 17-20-102-019, 17-20-102-020, 17-20-102-021, 17-20-
102-045, 17-20-102-046, 17-20-102-047, 17-20-102-048 and 17-20-103-046

COMMON ADDRESSES:
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LOT 139 1303-1311 & 1317 W. ROOSEVELT ROAD
LOT 141 1333 W. ROOSEVELT ROAD

LOT 143 1354 W. WASHBURNE AVENUE

LOT 145 1342 W. WASHBURNE AVENUE

LOT 147 1326-1332 W. WASHBURNE AVENUE
LOT 149 1306 & 1314 W. WASHBURNE AVENUE
LOT 151 1256 W. WASHBURNE AVENUE

LOT 153 1246 W. WASHBURNE AVENUE

LOT 160 1224 W. WASHBURNE AVENUE

CHICAGO-#75(:36-/1-RSII_Legal_Description_(Rental_Only).DOC
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EXHIBIT B

Methodology to Determine
Reasonableness of Proposed Budget

In the event the Owner’s proposed PHA-Assisted Units Operating Budget is disapproved
by the Authority, a process shall be initiated in order to determine the appropriate level of
Estimated PHA-Assisted Units Expenses for the following year (“Third Party Determined
Expenses”).

The Third Party Determined Expenses as determined pursuant to the methodology
described hereiiishall be used to determine the PHA-Assisted Units Operating Budget for the
following Development Fiscal Year. All determinations shall be supported in writing by
underlying data and shall set forth the reasoning and computations relied on and used.

Third Party Detersiiined Expenses shall be the “Allowed PHA-Assisted Units Expenses”
determined by an indeperdeat-real estate management firm experienced in the Chicago
apartment market (“Expert”) selectcd jointly by the Authority and the Owner.

If the Authority and Owner ‘arc-unable to agree on an Expert, Third Party Determined
Expenses shall be determined as follows:<the Authority and Owner shall each select an Expert
and both Experts shall determine Third Farty Determined Expenses. If the higher of the two
determinations does not exceed the lower by iore than ten percent (10%), then the two shall be
averaged to determine Third Party Determined Earenses and such averages shall be binding on
all parties in interest.

If the two determinations differ by more than ien percent (10%), then the two Experts
shall select a third Expert, or if they are unable, a third Expert shall be appointed by a judge of
the Circuit Court of Cook County. Such Expert shall then providz:.a separate determination of
Third Party Determined Expenses (“Independent Determinatics”).  The Independent
Determination together with that determination made on behalf of one'cf the parties which is
closest in amount to the Independent Determination shall be averaged, and the amount so
determined shall thereupon be binding on all parties in interest. if fite. Independent
Determination differs by the same amount from each of the other two determinations, the value
set forth in the Independent Determination shall thereupon be binding on all parties<in interest.
The cost and fees of the appointment of such third Expert shall be borne equally by the Authority
and the Owner.

All Third Party Experts shall at the time of appointment be knowledgeable and
experienced in the management of apartments in the Chicago market.

The parties and their assigns and successors in interest agree that they will proceed as
expeditiously as possible in determining the Third Party Determined Expenses. The procedure
shall, if at all possible, be completed in no more than thirty (30) days. If either party fails to
appoint a qualified Expert within ten (10) days after requested to do so by the other party, such
failure shall constitute a waiver by the party of its right to appoint an Expert, and the
determination of the Expert selected by the other party shall be binding on all parties in interest.

B-1
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EXHIBIT C

Insurance Requirements

OWNER SHALL PROCURE AND MAINTAIN, OR CAUSE TO BE PROCURED AND
MAINTAINED, AT ALL TIMES DURING THE TERM OF THIS AGREEMENT, THE
TYPES OF INSURANCE SPECIFIED BELOW:

I. CONSTRUCTION INSURANCE REQUIREMENTS

Except asanay be otherwise specifically provided herein and/or in any document evidencing or
securing a CI1A Mortgage Loan (a “CHA Loan Document™), Owner shall, prior to the date of
this Agreemernt; rrocure and maintain, directly or through Owner’s general contractor for the
construction of the Development (the “General Contractor”), at all times the types of insurance
specified below in order o protect the Authority, its Commissioners, Board, officers, agents and
employees, and the Rectiver from the acts, omissions and negligence of Owner, any general
contractor (including witholt limitation the General Contractor), any subcontractor, and their
respective officers, officials, subcentractors, shareholders, partners, joint venturers, members,
agents or employees. The insurance carriers used must be authorized to conduct business in the
State of Illinois and, except where specially provided otherwise, shall have a BEST Rating of not
less than an “A-XII”. The insurance provided shall cover all operations under this Agreement,
whether performed by Owner, any general coiizactor (including without limitation the General
Contractor) or by any subcontractor.

A. Required Insurance Coverages for Succortractors:
1. Workers Compensation and Occipaiional Disease  Insurance in

accordance with the laws of the State f ilinois (Statutory) Coverage A,
and Employer’s Liability, Coverage B, 1022 amount of not less than
$500,000/$500,000/$500,000.

2. Commercial Liability Insurance Commercial Liability Insurance provided
is to have a limit of not less than One Million Dollars {$*;000,000) per
occurrence with an aggregate of not less than Two Mitilion Dollars
($2,000,000) (i.e. $1,000,000/$2,000,000). In addition to the/stipulations
outlined above, the insurance policy is to include coverage for Contractual
Liability, Products-Completed Operations, Personal & Advertising Injury
and will also cover injury to Owner’s and the General Contractor’s
respective officers, employees, agents, subcontractors, invitees and guests
and their personal property. Products/Completed Operations to be
maintained in full force and effect for a period of two (2) years following
final completion of the Development. The Authority and the Receiver
shall be endorsed as additional insureds on the policy and such insurance
shall be endorsed as primary and non-contributory with any other
insurance available to the Authority.

C-1
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Automobile Liability Insurance. When any motor vehicles (owned, non-
owned and/or hired) are used in connection with the construction to be
performed for the Development, Comprehensive Automobile Liability
Insurance with limits of not less than One Million Dollars ($1,000,000)
per occurrence CSL, for bodily injury and property damage. The
Authority and the Receiver shall be endorsed as additional insureds on the
policy and such insurance shall be endorsed as primary and non-
contributory with any other insurance available to the Authority.

Professional Liability (Errors & Omissions). When any architects of
record and/or lead architectural firm for the Development, engineers of
record, construction managers, property managers, security companies or
other professional consultants perform work in connection with the
Development, Professional Liability insurance covering acts, errors or
nayssions shall be maintained with limits of not less than Five Million
($5.000,000) per occurrence. When policies are renewed or replaced, the
policy retroactive date must coincide with, or precede, start of Services
under this Agreement. A claims-made policy which is not renewed or
replaced must have an extended reporting period of two (2) years.

5. Lead/Asbestos Abatement Liability. When any lead and/or
asbestos abatement liability work is performed in connection with the
contract, Lead/Asbestos. Abatement Liability Insurance shall be provided
with limits of not less then 35,000,000 per occurrence insuring bodily
injury, property damage and ¢pvironmental clean-up. The Authority and
the Receiver shall be endorsed ‘as additional insureds on the policy and
such insurance shall be endorsed as primary and non-contributory with
any other insurance available to the Authority,

Required Insurance Coverages for the General Contractor;

1.

Workers Compensation and Occupational Discase _Insurance in
accordance with the laws of the State of Illinois (Statutory’) Coverage A,
and Employer’s Liability, Coverage B, in an amount of a0t less than

$500,000/$500,000/$500,000.

Commercial Liability Insurance. = Commercial Liability Insurance
provided is to have a limit of not less than One Million Dollars
($1,000,000) per occurrence with a Per Development aggregate of not less
than Two Million Dollars ($2,000,000) (i.e. $1,000,000/$2,000,000). In
addition to the stipulations outlined above, the insurance policy is to
include coverage for Contractual Liability, Products-Completed
Operations, Personal & Advertising Injury and will also cover injury to
Owner’s and the General Contractor’s respective officers, employees,
agents, subcontractors, invitees and guests and their personal property.
The Authority and the Receiver shall be endorsed as additional insureds

C-2
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on the policy and such insurance shall be endorsed as primary and non-
contributory with any other insurance available to the Authority.

3. Automobile Liability Insurance. When any motor vehicles (owned, non-
owned and/or hired) are used in connection with the construction to be
performed for the Development, Comprehensive Automobile Liability
Insurance with limits of not less than One Million Dollars (§1,000,000)
per occurrence CSL, for bodily injury and property damage. The
Authority and the Receiver shall be endorsed as additional insureds on the
policy and such insurance shall be endorsed as primary and non-
contributory with any other insurance available to the Authority.

4 Excess Liability. The General Contractor shall secure Excess Liability
insurance in the amount of not less than Ten Million Dollars
$510,000,000) on a per development basis with an endorsement
specifically dedicating the not less than Ten Million Dollars ($10,000,000)
to the Development. This coverage will be excess of the General Liability,
Auto Liability and Employers Liability coverages. The General
Contractor’s insurance coverage will be excess of the insurance provided
by any subcontructor with which it contracts to provide services for the
Development. The Authority, the Receiver, and Owner shall be endorsed
as additional insureds or-the General Contractor’s Excess Liability policy.

C. Required Insurance Coverages for.Cwner :

1. Excess Liability. Owner snall secure Excess Liability insurance in
the amount of not less than TenMillien Dollars ($10,000,000) on a per
development basis with an endorsement specifically dedicating the not
less than Ten Million Dollars ($10,000,000, to the Development. This
coverage shall be excess of the General Liznility, Auto Liability and
Employers Liability coverages. Owner’s excess coverage shall be excess
over the General Contractor’s policy and include the General Contractor’s
stipulation of being excess of the insurance provided vy-arty.subcontractor
providing services for the Development. The Authority ans the Receiver
shall be endorsed as additional insureds on this insurance.-(2wner shall
provide proof of this insurance to Authority.

2. Contractors Pollution Liability. If the scope of work covers working with
or around hazardous materials or pollutants, Owner shall purchase,
directly or through the General Contractor, a separate Contractor’s
Pollution Liability insurance policy, on an occurrence basis (claims made
is not acceptable), covering any bodily injury, liability, and property
damage liability, arising out of pollutants including hazardous materials
such as asbestos, lead, etc. or contaminated soil, including while in transit
to a permanent disposal facility which may arise from activities under or
incidental to the contract, whether such activities be by Owner or by the

C3
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General Contractor or any of its subcontractors or by anyone directly or
indirectly employed or otherwise contracted by any of them. This policy
shall be maintained with limits of not less than Five Million Dollars
($5,000,000) per occurrence. The Authority and the Receiver shall be
endorsed as additional insureds on the policy and such insurance shall be
endorsed as primary and non-contributory with any other insurance
available to the Authority.

3. Workers Compensation and Employer’s Liability. Workers Compensation
and Occupational Disease Insurance in accordance with the laws of the
State of Illinois (Statutory) Coverage A, and Employer’s Liability,
Coverage B, in an amount of not less than $500,000/$500,000/$500,000.

Automobile Liability Insurance. When any motor vehicles (owned, non-
owned and/or hired) are used in connection with the construction to be
peiformed for the Development, Owner shall provide, directly or through
the-General Contractor, Comprehensive Automobile Liability Insurance
with dimite of not less than One Million Dollars ($1,000,000) per
occurretice ZEL, for bodily injury and property damage. The Authority
and the Receiver shall be endorsed as additional insureds on the policy and
such insurance-shall be endorsed as primary and non-contributory with
any other insurance vailable to the Authority.

:(;

5. Builders Risk. Ownei-siiall provide, directly or through the General
Contractor, an All Risk Ruilders Risk Insurance in accordance with
HUD’s 5370 form (paragraph-360); covering improvements, betterments,
and/or repairs, at replacement cost/ for all materials, supplies, equipment,
machinery and fixtures that are or will e part of the Development.

6. Railroad Protective Liability Insurance. Whnei, in connection with the
Development, any work is to be done adjacent to or.on property owned by
a railroad or public transit entity, Owner shall piocure and maintain, or
cause to be procured and maintained, with respect to_the-operations that
Owner, a general contractor or any subcontractor shall perform | railroad
protective liability insurance in the name of such railroad o1 puhlic transit
entity. The policy shall have limits of not less than $2,000,000 per
occurrence, combined single limit, and $6,000,000 in the aggregate for
losses arising out of injuries to or death of all persons, and for damage to
or destruction of property, including the loss of use thereof.

Evidence of Insurance. Prior to the date of this Agreement, and prior to the
commencement of Construction activities, Owner directly or through the General
Contractor shall furnish the Authority, for record keeping purposes only, with
satisfactory evidence that Owner, the General Contractor and all subcontractors
have the insurance coverages set forth above. Owner shall ensure, or shall cause
the General Contractor to ensure, that all subcontractors comply with the
Authority’s minimum coverage requirements. It is the responsibility of Owner to
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secure and maintain, or to cause the General Contractor to secure and maintain,
proof of coverage for all entities that it contracts with that provide services to the
Development. Proof of insurance records must be available for review by the
Authority within twenty-four (24) hours of being requested. Said policies shall
not be modified, canceled, non-renewed, or permitted to lapse until final
completion and approval of the performance of the General Contractor’s contract
and shall contain a provision that the policy will not be modified, canceled non-
renewed or permitted to lapse until not less than 30 days after the Authority has
received written notice, by certified or registered mail, that the modification,
cancellation, non-renewal or lapse of such policy is contemplated.

THE REQUIRED DOCUMENTATION MUST BE RECEIVED PRIOR TO
CWNER COMMENCING WORK UNDER THIS AGREEMENT AND
KECEIVING NOTIFICATION FROM AUTHORITY TO PROCEED.

Owner <lall advise, and cause each general contractor for the Development to
advise, all irsuiess of the provisions of this Agreement regarding insurance. The
failure of Owner 51 any general contractor to notify insurers of such provisions
shall not relieve Qwner from its insurance obligations under this Agreement.
Nonfulfillment of the“uisnurance provisions of this Agreement shall constitute a
breach of the General Cautractor’s contract and of this Agreement and the
Authority retains the right to stop work until proper evidence of insurance is
provided.

Renewal Certificates of Insurance,” regriested endorsements, or such similar
evidence is to be received by the Authotitv’s Risk Management Department, with
a copy to the Authority’s designated representative under Section 1.7 of the
Development Agreement, prior to expiration ot-insurance coverage. At the
Authority’s option, non-compliance may result 1z cae-or more of the following
actions: (1) the Receiver or the Authority may purChase insurance on behalf of
Owner and charge back all costs to Owner; (2) the General Contractor may be
immediately removed from the property and its contrac! revoked; or (3) all
payments due Owner and the General Contractor may be held wuatil Owner has
complied with the contract. The receipt of any certificate by the Aathority or the
Receiver does not constitute agreement by the Authority or the Recéiver that the
insurance requirements in this Agreement- have been fully met or that the
insurance policies indicated on the certificate are in compliance with the
requirements of this Agreement. Owner shall ensure, or cause the General
Contractor to ensure, that all subcontractors comply with the Authority’s
minimum coverage requirements, It is the responsibility of Owner to secure and
maintain, or cause the General Contractor to ensure or maintain, proof of
coverage for all entities that it contracts with that provide services to the
Development. Proof of insurance records must be available for review by the
Authority within twenty-four (24) hours of being requested.
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G. If any of the required insurance is underwritten on a claims-made basis,
the retroactive date shall be prior to or coincident with the date of the General
Contractor’s contract, and the Certificate of Insurance shall state the coverage is
“claims-made” and also the retroactive date. Any extended reporting period
premium (tail coverage) shall be paid by Owner, directly or through the General
Contractor. It is further agreed that all insurance policies required hereunder shall
provide the Authority with not less than a thirty (30) days notice in the event of
the occurrence of any of the following conditions: aggregate erosion in advance of
the retroactive date, cancellation and/or non-renewal.

H. Owner shall provide to the Authority, prior to the date of this Agreement
and upon each renewal or replacement of a policy required hereunder, and in any
cveyt-not less than annually, a certified copy of the insurance policies required
hereuncer.and all endorsements.

L Owner shall_require, directly or through the General Contractor, that all
subcontractors performing work for the Development carry the insurance required
herein. Owner or the General Contractor may provide the coverage for any or all
of its subcontractors;~eud if so, the evidence of insurance submitted shall so
stipulate and adhere to fi'¢- same requirements and conditions as outlined in
Section “A” above. Evidence st sich coverage shall be submitted to the Authority
for record keeping purposes oniy,

IL. OWNER’S INSURANCE REQUIREMENTS

Owner agrees to procure and maintain, or cause to be precured and maintained, at all times
during the term of this Agreement the types of insurance specified below in order to protect the
Authority, its Commissioners, Board, officers, agents and emplcyees, and the Receiver from the
acts, omissions and negligence of Owner, any general contractor (iicluding without limitation
the General Contractor), any subcontractor, and their respective officers, officials,
subcontractors, shareholders, partners, joint venturers, members, agents or employees. The
insurance carriers used by Owner must be authorized to conduct business in the State of Illinois
and shall have a BEST Rating of not less than an “A-XII”. The insurance provided shall cover
all operations under this Agreement, whether performed by Owner, by any generat contractor
(including without limitation the General Contractor) or by any subcontractor.

A. Required Insurance Coverages:

1. Workers Compensation _and  Occupational Disease Insurance in
accordance with the laws of the State of Illinois (Statutory) Coverage A,
and Employer’s Liability, Coverage B, in an amount of not less than
$500,000/$500,000/$500,000.

2. All-Risk Property Damage: Owner shall obtain an all-risk property policy
in the amount of the full replacement value, including improvements and
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betterments, covering damage to or loss of the Premises. The insurance
shall include the following extensions: business interruption/loss of rents,
and boiler and machinery, if applicable. The policy shall list the Authority
as loss payee.

Commercial Liability Insurance. =~ Commercial Liability Insurance
provided is to have a limit of not less than One Million Dollars
($1,000,000) per occurrence with a Per Development aggregate of not less
than Two Million Dollars ($2,000,000) (i.e. $1,000,000/$2,000,000). In
addition to the stipulations outlined above, the insurance policy is to
include coverage for Contractual Liability, Products-Completed
Operations, Personal & Advertising Injury and will also cover injury to
Owner’s officers, employees, agents, subcontractors, invitees and guests
and their personal property. The Authority and the Receiver shall be
cidorsed as additional insureds on the policy and such insurance shall be
endersed as primary and non-contributory with any other insurance
availzoiz to the Authority.

Automobile L.ability Insurance. When any motor vehicles (owned, non-
owned and nired) are used in connection with the services to be
performed, Ownershall provide Comprehensive Automobile Liability
Insurance with lim.ts of.not less than One Million Dollars ($1,000,000)
per occurrence CSL, for bodily injury and property damage. The
Authority and the Receivershall be endorsed as additional insureds on
Owner’s policy and such insuraiice shall be endorsed as primary and non-
contributory with any other insurance available to the Authority.

Professional Liability. When any ‘arcpitects of record and/or lead
architectural firm for the Development, ¢ngineers of record, construction
managers, property managers or other protessional consultants perform
work in connection with the Development, Professional Liability
insurance covering acts, errors or omissions shall-ve maintained with
limits of not less than Five Million Dollars ($5,000,2C0} ner occurrence.
Coverage extensions shall include Blanket Contractual -L.iability. When
policies are renewed or replaced, the policy retroactive datepuct coincide
with, or precede, start of services under this Agreement. A claims-made
policy which is not renewed or replaced must have an extended reporting
period of two (2) years.

Blanket Crime. When any service agreement requires the handling of
funds or valuable papers, Owner shall provide Blanket Crime coverage
covering all persons liable under this Agreement, against loss by
dishonesty, robbery, burglary, theft, destruction or disappearance,
computer fraud, credit card forgery and other related crime risks. The
policy limit shall be written to cover losses in the amount of the maximum
monies collected, received and/or in Owner’s care at any given time.
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7. Excess Liability coverage. If applicable, is to follow form of the
Primary Insurance requirements outlined above.

B. Related Requirements

L.

Owner shall advise all insurers of the provisions of this Agreement
regarding insurance. The failure of Owner to notify insurers of the such
provisions shall not relieve Owner from its insurance obligations under
this Agreement.  Nonfulfillment of the insurance provisions shall
constitute a breach of this Agreement and the Authority retains the right to
stop work until proper evidence of insurance is provided.

Owner shall furnish the Chicago Housing Authority, Risk Management
Department, 626 West Jackson Blvd., Fifth Floor., Chicago, Illinois
0V661;- original Certificates of Insurance evidencing the required
coverages to be in force on the date of this Agreement. In addition, copies
of the enddrsement(s) adding the Authority and the Receiver to the policy
as an additional 'nsureds is required.

Renewal Certificates of Insurance, requested endorsements, or such
similar evidence is to be received by the Risk Management Department
prior to expiration of insuraace coverage. At the Authority’s option, non-
compliance may result in ¢n< or more of the following actions: (1) the
Authority may purchase insurance on behalf of Owner and charge back all
costs to Owner; (2) all payments.cue Owner may be held until Owner has
complied with this Agreement; or (3) Owner may be assessed Five
Hundred Dollars (8500) for every day o{ zion-compliance. The receipt of
any certificate does not constitute agreement oy the Authority that the
insurance requirements in this Agreement have bzen fully met or that the
insurance policies indicated on the certificate are in cempliance with the
requirements of this Agreement. The insurance policies shall provide for
thirty (30) days written notice to be given to the Authei1y in the event
coverage is substantially changed, canceled or non-renewed.

4, If any of the required insurance is underwritten on a claims-made
basis, the retroactive date shall be prior to or coincident with the date of
this Agreement and the Certificate of [nsurance shall state the coverage is
“claims-made” and also the retroactive date. Owner shall maintain
coverage for the duration of this Agreement. Any extended reporting
period premium (tail coverage) shall be paid by Owner. Owner shall
provide to the Authority, annually, a certified copy of the insurance
policies obtained pursuant hereto. It is further agreed that Owner shall
provide the Authority a thirty (30) days notice in the event of the
occurrence of any of the following conditions: aggregate erosion in
advance of the retroactive date, cancellation and/or non renewal.
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Owner shall require any general contractor to require all subcontractors to
carry the insurance required herein or Owner may provide the coverage
for any or all of its subcontractors, and if so, the evidence of insurance
submitted shall so stipulate and adhere to the same requirements and
conditions as outlined in Section “A” above.



