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Best Buy #313

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DIST, ANC D ATTO ENT
AGREEMENT (the “Agreement”) is made as of the gﬁday :@‘_’L 2 by and
betwea. BEAR STEARNS COMMERCIAL MORTGAGE, INC,, a New York corporation
{*Lender’;, REST BUY STORES, L.P., a Virginia limited partnership (“Tenant™), and COLE BB

EVANSTON L, LLC, & Delaware limited liability company (“Landlord”™).

RECITALS:

A, Lendei s the nresent owner and holder (éa certain mortgage, deed of trust, deed to
secure debt or similar secwiity 7 reement dated A 2007, given by
Landlord to Lender (the “Secun‘y Instrument™) which encumbers the fe¢ estate of Landlord in
certain premises described in Exhibit A attached hereto (the “Property”) and which secures the
payment of certain indebtedness ower kv Landlord w0 Lender evidenced by a certain promissory
note, dated JUNE. A , 2007, given by Landlord to Lender (the “Note™);
anl

B. Tenant 1s the holder of a leaschold estate in a portion of the Property pursuant to the
provisions of a certain lease, descrihed as follows (crilectively, the “Lease™): (i) a Lease dated
February 27, 1997, (it} a First Amendment to Lease dated i arch 18, 1997, (iii} an Assignment and
Assumption of Lease dated April 1, 1997, (iv) Second Ainendment to Lease dated September 27,
1997; and

C. Tenant has agreed 1o subordinate the Lease to the Secity Instrument and to the lien
thereof and Lender has agreed to grant non-disturbance to Tenant undei thz Lease on the terms and
conditions hereinafter set forth,

AGREEMENT:
NOW, THEREFORE, the parties hereto mutually agree as follows:

. Subordination. Tenant agrees that the Lease, as the samc may hereafier be
modified, amended or extended, and all of the ierms, covenants and provisions ithereof and all
rights, remedies and options of Tenant thereunder are and shall at all times continug to be subject
and subordinate in all respects to the Security Instrument and the lien thereof, including without
linvitation all renewals, increases, modifications, consolidations and extensions thereof.

2, Non-Disturbance. So long as Tenant is not in default under the Lease beyond any
applicable notice and cure periods, Lender agrees for itself and its successors in interest and for any

2
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purchaser of the Property upon a foreclosure of the Security Instrument for the foreclosure of the
Security Instrument or the sale of the Property, Tenant shall not be named as a party therein unless
such joinder shall be required by law, provided, however, such joinder shall not result in the
termination of the Lease or disturb the Tenant's possession, quiet enjoyment or use of the premises
demised thereunder, and the sale of the Property in any such action or proceeding and the exercise
by Lender of any of its other rights under the Security Instrument shall be made subject to all rights
of Tenant under the Lease. For purposes of this Agreement, a "foreclosure” shall include (but not
be limited to) a sheriff's or trustee's sale under the power of sale contained in the Security
Instrument, and any other transfer of the Landlord's interest in the Property under peril of
foreclosure, including, without limitation to the generality of the foregoing, an assignment or sale in
lieu of foreclasure.

3. Attornment.  Afier its receipt of notice from Lender or any person or entity which
acquires the Property through a foreclosure (an “Acquiring Party”) of the completion of a
foreclosure under the Security Instrument or that Lender or Acquiring Party has received a
conveyance of the Property in lieu of foreclosure or otherwise obtained the right to possession of
the Property, Tenant will be considered to have attorned to and recognized Lender or Acquiring
Party as its substitute landlord :pZer the Lease, and Tenant's possession, quiet enjoyment and use of
the Property will not be disturbed” The foregoing provision will be self-operative, and will not
require the execution of any further isiument or agreement by Tenant to effectuate the attornment
and recognition. The attornment and réccgnition of a substitute landlord will be upon all of the
terms set forth in the Lease.

4, No Liability. Lender and Tenant agree that if Lender or any Acquiring Party shall
become the owner of the Property by reason of th¢ fureclosure of the Security Instrument or the
acceptance of a deed or assignment in lieu of foreciosrie or otherwise, the Lease shall not be
terminated or affected thereby but shall continue in full fezce and effect as a direct lease between
Lender or any Acquiring Party and Tenant upon all of the terrs, covenants and conditions set forth
in the Lease and in that event, Tenant agrees to attorn to Lender 0r-Acquiring Party and Lender or
Acquiring Party agree to accept such attornment, provided, however, fiiat Lender or Acquiring Party
shall not be:

(@)  liable for any act or omission of any prior landlord (inclvding Landlord),
unless Lender has been given written notice thereof and the same time to cure as‘afiorded Landlord
under the Lease, or

(b)  subject to any offsets or defenses that Tenant might have against any prior
landlord (including Landlord) unless Lender has been given written notice thereof and the same
time to cure as afforded Landlord under the Lease; or

(c)  bound by any rent or additional rent which is payable on a monthly basis and
which Tenant might have paid for more than one (1) month in advance to any prior landlord

(including Landlord), unless such prepayment is required under the Lease; or

(d)  bound by any amendment or modification of the Lease which would change

3

vicorp\ghog80120\ccireal estate\best buyest-snda\evanston, il - 1rs.doc




0721515118 Page: 3 of 14

UNOFFICIAL COPY

the term of the Lease or the fixed rent specified therein made without Lender's prior written
consent.

5. Rent. Tenant hereby agrees to and with Lender that upon receipt from Lender of a
notice of any default by Landlord under the Security Instrument, Tenant will pay to Lender directly
all rents, additional rents, and other sums due under the Lease. Tenant shall have no responsibility
to ascertain whether such demand by Lender is permitted under the Security Instrument, or to
inquire into the existence of default by Landlord under the Security Instrument. In the event of the
foregoing, Landlord hereby authorizes Tenant to pay to Lender directly all rents, additional rents,
and other sums due under the Lease and hereby waives any right, claim or demand it may now or
hereafter hav< against Tenant by reason of such payment to Lender, and any such payment shall
discharge ‘thc obligations of Tenant under the Lease to make such payment to Landlord. In
addition, Land'ord hereby indemnifies and holds Tenant harmless from and against any and all
claims, causes of actions, demands, liabilities and losses of any kind or nature, including but not
limited to attorney's ftes and expenses, sustained by Tenant as a result of its payment of the rent,
additional rents, and ot'ic' sums due under the Lease directly to Lender in accordance with the
terms and conditions hercof.

6. Lender's Consent. ‘Uniess Lender shall give its written consent to the same (which
consent shall be obtained by Landivi), Lender shall not be bound by any agreement amending or
modifying the Lease which would change the term of the Lease or the fixed rent specified therein.

7. Lender to Receive Notices. T¢nart shall provide Lender with copies of all written
notices of any default by Landlord sent to Landlord nursuant to the Lease simultaneously with the
transmission of such notices to the Landlord. Lencer shall have the right to remedy any Landlord
default under the Lease, or to cause any default of Landlo:d under the Lease to be remedied during
the same time period as Landlord as set forth in the Leazc. Tenant shall accept performance by
Lender of any term, covenant, condition or agreement to be perforined by Landlord under the Lease
with the same force and effect as though performed by Landlord.

8. Notices. All notices or other written communications h:rexnder shall be deemed to
have been properly given if given in accordance with the provisions of the Le2se and addressed as
follows:

If to Tenant: Best Buy Stores, L.P.
7601 Penn Avenue South
Richfield, MN 55423
Attention: Legal Department - Real Estaie

with a copy to: Robins, Kaplan, Miller & Ciresi
2800 LaSalle Plaza
800 LaSalle Avenue
Minneapolis, MN 55402
Attention: Steven A. Schumeister, Esqg.

4
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If to Lender: Bear Stearns Commercial Mortgage, Inc.
383 Madison Avenue, 10® Floor
New York, New York 10179
Attention; J. Christopher Hoeffel
Re: Bear Loan No.

If to Landlord: Cole BB Evanston IL, LLC
c/o Cole Companies
2555 E. Camelback Road, Suite 400
Phoenix, AZ 85016

or to such otiicr address in the United States as such party from may from time to time designate by
written notice to the other parties.

9. Succassors and Assigns. This Agreement shall be binding upon and inure to the
benefit of Lender, Landlore and Tenant and their respective successors and assigns.

10.  Definitions. Tle term "Lender" as used herein shall include the successors and
assigns of Lender and any person, pat'y or entity which shall become the owner of the Property by
reason of a foreclosure of the Securiiy Tnstrument or the acceptance of a deed or assignment in lieu
of foreclosure or otherwise to which Terant has received written notice of. The terms "Tenant" and
"Landlord" as used herein include any successor and assign of the named Tenant and Landlord
herein, respectively.

11.  No Oral Modifications. This Agreement may not be modified in any manner or
terminated except by an instrument in writing executed py all the parties hereto, or if the Note is
paid in full, this Agreement shall automatically terminate.

12. Goveming Law. This Agreement shall be gorcmed, construed, applied and
enforced in accordance with the laws of the State where the Property ’s izcated.

13.  Inapplicable Provisions. If any provision of this Agreemen: is held to be invalid or
unenforceable by a court of competent jurisdiction, such provision shall be deemed modified to the
extent necessary to be enforceable, or if such modification is not practicable, sucl nrovision shall
be deemed deleted from this Agreement, and the other provisions of this Agreement(shatl remain in
full force and effect.

14.  Duplicate Originals; Counterparts. This Agreement may be executed in any number
of duplicate originals and each duplicate original shall be deemed to be an original. This
Agreement may be executed in several counterparts, each of which counterparts shall be deemed an
original instrument and all of which together shall constitute a single agreement. This Agreement
shall not be binding on Tenant until a fully-executed and recorded copy hereof has been returned to
it,

15.  Number and Gender. Whenever the context may require, any pronouns used herein

5
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shall include the corresponding masculine, feminine or neuter forms, and the singular forms of
nouns and pronouns shall include the piural and vice versa,

16.  Tenant's Personal Property. It is expressly agreed to between Lender, Landlord and
Tenant that in no event shall the Security Instrument cover or encumber (shall not be construed as
subjecting in any manner to the lien thereof) any of Tenant's moveable trade fixtures, business
equipment, furniture, signs, inventory, or other personal property at any time placed in, on or about
the Property.

IN WITNESS WHEREOF, Lender, Landlord and Tenant have duly executed this
Agreement a- of the date first above written.

[SIGNATURES ON NEXT PAGE]

6
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LENDER:

BEAR STEARNS COMMERCIAL
MORTGAGE, INC., 2 New York corporation

by e beses O ARonank s

Michael A. Forastiere
Managing Director

TENANT:

BEST BUY STORES, L.P., a Virginia limited
partnership

By:  BBC Property Co., a Minnesota corporation,
its general partner

By:

Alan Winner
Sr. Corporate Counsel
Date:

LANDLOPRY":

COLE BB EVANSTON IL , a Delaware limited
liability company

By:  Cole IM LNC Portfcho I, a Delaware
limited liability company, it; Manager

By:  Cole REIT Advisors 11, Z1.C, a
Delaware limited liability company,
its Manager

By:

John M., Pons
Executive Vice President
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LENDER:

BEAR STEARNS COMMERIAL MORTGAGE, INC., a
New York corporation

By:
Name:
Title:
Date:

TENANT:
BEST BUY STORES, L.P., a Virginia limited partnership

By: BBC Property Co., a Minnesota corporation, its
general partner

CLA-(//](/:J_

Name Alan Winner
Title: Sr. Corporateounsel
Date. g{[ 5// 017

LANDLORD: ~“CiE BB EVANSTON IL, LLC
MBBODINGX By: Csie IM LNC Portfolfo I, LLC

SOD BB ENANSTE Mx Paodddtk 2 Delaware limited

liability company | ¢ Manazer

By:  Cole REIT Advisors II, LLC Tfs Manager

‘\ i

John M. Pons

Title: Execuu Vice President
Date: Jume 21,\ 2007

7
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STATEOFNEW YORK )
:SS.
COUNTY OF NEW YORK )

On thid%y/ of June, 2007, before me, the undersigned officer, personally appeared
Michael A. Forastiere having an address at 383 Madison Avenue, New York, New York 10179,
and personally known and acknowledged himself/herself themselves to me (or proved to me on
the basis of satisfactory evident to be the Managing Director of BEAR STEARNS
COMMERCIAL MORTGAGE, INC,, (hereinafter, the “Corporation™), and that as such
officer(s), being Culy authorized to do so pursuant to its bylaws or a resolution of its board of
directors, executzd. subscribed and acknowledged the foregoing instrument for the purposes
therein contained, b signing the name of the Corporation by himself/herself/themselves in their
authorized capacity as such office(s) as his free and voluntary act and deed and the free and
voluntary act and deed of said Corporation.

IN WITNESS WHEREQY, § hereunto set my hand and official seal.

R 8

Netary Public
NOTAKY SEAL
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STATE OF )
) ss.
COUNTY OF )
On , 20, before me, , a Notary Public in

and for said State, personally appeared ,
of BEAR STEARNS COMMERCIAL MORTGAGE, INC., a New
York corporation, personalty known to me (or proved to me on the basis of satisfactory evidence) to
be the person whose name is subscribed to the within instrument and acknowledged to me that
he/she executed the same in his/her authorized capacity, and that by his/her signature on the
instrument the person, of the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public
My Commission Expires:
STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )
On_Wy., 7§ , 20_{), before me, Teresa A. Gpukzl, a Notary Public in and for said State,

personall)g appeared Alan Winner, Sr. Corporate Counsr;”of BBC Property Co., a Minnesota
corporation, the general partner of BEST BUY STORES, L.P., a Virginia limited partnership,
personally known to me (or proved to me on the basis of satisfurtory evidence) to be the person
whose name is subscribed to the within instrument and acknowledgd ‘o me that he executed the
same in his authorized capacity, and that by his signature on the instrum ens the person, of the entity
upon behalf of which the person acted, executed the instrument.

"r///‘/m/é%ﬂ

Notary Public / /
My Commission Expires: / / 21 / 24/0

WITNESS my hand and official seal.

W™, TERESA A. GAUKEL
s NOTARY PUBLIC - MINNESOTA

FEE v cOMMISSION
¥ EXPIRES JAN. 31,2010
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STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA
On June 21 .20%7  beforeme,  M2rY D. Bates , a Notary Public in

and for said State, personally appeared John M. Pons, Execyiive Vice President of COLE BB
EVANSTON IL, LLC, a Delaware limited liability company, personally known to me (or proved
to me on the basis of satisfactory evidence) to be the person whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her authorized capacity,
and that by his/her signature on the instrument the person, of the entity upon behalf of which the

person acted, executed the instrument.

Notary Publi
My Commission Expires: _ 9/3/2008

WITNESS nlyiend and official seal.

*by Cole IM INC Portfolio I, LiC, a Delaware limited liability company, its
Manager, by Cole REIT Advisers-1I, LLC, its Manager

L) MARY D. BATES

4 Wi & Notary Public - Arizona
Pinal County |
m. Expires Sep 3, 2008 §

9
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EXHIBIT A

Description of Property

[see attached]

2
|

10
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EXHIBIT "A"

Legal Description:

PARCEL 1:

LOT 8 IN HOWARD-HARTREY SUEDIVISION OF PART OF THE SOUTHWEST 1/4 OF THE
NORTHWEST 1/4 OF SECTION 25, TOWNSHIP 41 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 1, 1993,
AS DOCUMENT NUMBER 93-696916, IN COOK CQUNTY, ILLINQIS.

PARCEL 2:

THE PART OF LOT 6 IN HOWARD-HARTREY SUBDIVISION OF PART OF THE SCUTHWEST 1/4
OF T4E NORTHWEST 1/4 OF SECTION 25, TOWNSHIP 41 NORTH, RANGE 13, EAST OF THE
THIRE PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREQF RECORDED SEPTEMBER 1,
1993 45 DOCUMENT NUMBER 93-696916, IN COOK COUNTY, ILLINOCIS AS FOLLOWS:

BEGINNi¥S AT THE NORTHWEST CORNER OF LOT 6 AFORESAID; THENCE SOUTH ALONG A
WEST LINE-OT JAID LOT (BEING ALSC AN EAST LINE OF LOT 8 IN HOWARD-HARTREY
SUBDIVISIONn, A-DISTANCE OF 163.45 FEET TO THE NORTHWEST CORNER OF LOT 7 IN SAID
SUBDIVISION; THZNCE EAST ALONG THE NORTH LINE OF SAID LOT 7, FORMING AN ANGLE
OF 90 DEGREES 00 *iNUTES 00 SECONDS WITH THE LAST DESCRIBED LINE, AS MEASURED
CLOCKWISE FROM

NORTH TO BAST, A DISTAWLE OF 35,00 FEET; THENCE NORTH ALONG A LINE DRAWN
PARALLEL WITH AND 35.00 FEZT.EAST FROM THE AFOREMENTIONED WEST LINE OF LOT 6, A
DISTANCE OF 163.53 FEET T(} A FOINT ON THE NORTH LINE OF SAID LOT; THENCE WEST
ALONG SAID NORTH LINE, A Di37AHCE OF 35,00 FEET TO THE POINT OF BEGINNING; IN
COOK COUNTY, ILLINOIS.

PARCEL 3:

THAT PART OF LOT 7 IN HOWARD-HARTREY SULDIVISION OF PART OF THE SOUTHWEST 1/4
OF THE NORTHWEST 1/4 OF SECTION 25, TOWMSHIP 41 NORTH, RANGE 13, EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO “HE PLAT THEREOF RECORDED SEPTEMBER 1,
1993, AS POCUMENT NUMBER 93-696916, IN COOK COUNTY, ILLINOIS AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 7 AFCRFSAID; THENCE SOUTH ALONG THE
WEST LINE OF SAID LOT (BEING ALSQ AN EAST LINE OF 'Z1 8 IN HOWARD-HARTREY
SUBDIVISION), A DISTANCE OF 132.00 FEET TO THE SOUTHW S CORNER OF LOT 7;
THENCE EAST ALONG A SQUTH LINE OF SAID LOT, FORMING AN AMGLE OF 90 DEGREES 00
MINUTES 00 SECONDS WITH THE LAST DESCRIBED LINE, AS MEATURED CLOCKWISE FROM
NORTH TC EAST, A DISTANCE OF 25.74 FEET TO AN ANGLE POINT IN ZAJD LINE; THENCE
SOUTHEASTWARDLY ALONG A SOUTHERLY LINE OF LOT 7, FORMING AP ANGLE OF 210
DEGREES 15 MINUTES 29 SECONDS WITH THE LAST DESCRIBED LINE, A4S MIASURED
CLOCKWISE FROM WEST TO SOUTHWEST, A DISTANCE OF 10,72 FEET TO A POINT ON A
LINE DRAWN PARALLEL WITH AND 35,00 FEET EAST FROM THE AFOREMENTIONED \WEST
LINE OF LOT 7; THENCE NORTH ALONG SAID PARALLEL LINE, A DISTANCE OF 12748 FEET
TO A POINT ON THE NORTH LINE OF LOT 7; THENCE WEST ALONG SAID NORTH LINE, ~
DISTANCE OF 35.00 FEET TO THE POINT OF BEGINNING; IN COOK COUNTY, ILLINOIS,

PARCEL 4

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, PARKING AND UTILITIES CREATED BY
QPERATION AND EASEMENT AGREEMENT DATED AUGUST 27, 1993, AND RECORDED
SEPTEMBER 3, 1993 AS DOCUMENT NUMBER 23705513, AS AMENDED BY A CERTAIN
AMENDMENT TO OPERATION AND EASEMENT AGREEMENT DATED APRIL 5, 1894 AND
RECORDED APRIL 7, 1994 AS DOCUMENT NUMBER 94314565, AS FURTHER AMENDED BY
THAT CERTAIN SECOND AMENDMENT TO OPERATION AND EASEMENT AGREEMENT DATED
DECEMBER 16, 1994 AND RECORDED DECEMBER 27, 1994 AS DOCUMENT NUMBER
04072477,

D 95 1035
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