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MORTGAGE AND SECURITY AGREEMENT

THIS MORTCAGE AND SECURITY AGREEMENT dated as of September lih*
2007 (together with anz.amendments or modifications hereto in effect from time to time,
the “Mortgage”), made by COLE HD BEDFORD PARK IL, LLC, a Delaware limited
liability company (“Mortgagor”). having an office at 2555 East Camelback Road, Suite
400, Phoenix, Arizona 85013, to and in favor of WACHOVIA BANK, NATIONAL
ASSOCIATION, a national banking association (“Mortgagee”), having an office at 100
South Ashley Drive, Suite 950, Tampa ., rlorida 33602.

WITNESSETH:

WHEREAS, Mortgagor is indebted to Morigagee in the principal sum of Twenty
One Milion Two Hundred Fifty Thousand Doliars ($21,250,000.00) (the “Loan”),
together with interest thereon, as evidenced by a certain Promissory Note of even date
herewith (the “Note”); and L L

WHEREAS, Mortgagor is the owner of fee simple title to that certain real property
located in Bedford Park, lilinois, as more particularly described in Zxnibit A attached
hereto and made a part hereof (the “Real Estate”); and

WHEREAS, to induce Mortgagee to make the Loan and to secure-pavment of
the Note and the other obligations described below, Mortgagor has agreed to execute
and deliver this Mortgage to Mortgagee.

GRANTING CLAUSES

NOW, THEREFORE, to secure to Mortgagee (i) the repayment of all sums due
under this Mortgage, the Note (and all extensions, renewals, replacements and
amendments thereof) and the other Loan Documents (as such term is defined in the
Note, the “Loan Documents”); (ii) the performance of all terms, conditions and
covenants set forth in the Loan Documents; (iii) the repayment of all sums due or that
may become due under or in connection with any present or future swap agreements
(as defined in 11 U.S.C. §101) between Mortgagor and Mortgagee; (iv) the repayment
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of all reimbursement obligations due or that may become due under or in connection
with any present or future letters of credit issued by Mortgagee for the account of
Mortgagor; and (v) all other obligations or indebtedness of Mortgagor to Mortgagee of
whatever kind or character and whenever borrowed or incurred, including without
limitation, principal, interest, fees, late charges and expenses, including attorneys' fees
(subsections (i), (ii), (iii), (iv) and (v) collectively, the “Liabilities”), Mortgagor has
mortgaged, granted and conveyed and by these presents DOES HEREBY
MORTGAGE, GRANT AND CONVEY TO MORTGAGEE, ITS SUCCESSORS AND
ASSIGNS, all of Mortgagor's right, title and interest now owned or hereafter acquired in
and to each of the foilowing (collectively, the “Property”):

(A) “The Real Estate;

(B) Any.and all buildings and improvements now or hereafter erected on,
under or over the Real Estate (the “Improvements”);

(C} Any and al’ iixtures, machinery, equipment and other articles of real,
personal or mixed property, belonging to Mortgagor, at any time now or hereafter
instailed in, attached to or siluated in or upon the Real Estate, or the buildings and
improvements now or hereafter ‘erected thereon, or used or intended to be used in
connection with the Real Estate, or iri ‘he operation of the buildings and improvements,
plant, business or dwelling located theteo~:“whether or not such real, personal or mixed
property is or shall be affixed thereto, anc-al! replacements, substitutions and proceeds
of the foregoing (all of the foregoing herein calied the “Service Equipment’), including
without limitation: (i) all appliances, furniture and furnishings; all articles of interior
decoration, floor, wall and window coverings; all‘office, restaurant, bar, kitchen and
laundry fixtures, utensils, appliances and equipment; all supplies, tools and accessories;
all storm and screen windows, shutters, doors, decoratioris, awnings, shades, blinds,
signs, trees, shrubbery and other plantings; (ii) all building-service fixtures, machinery
and equipment of any kind whatsoever: all lighting, heating, veiiaiing, air conditioning,
refrigerating, sprinkling, plumbing, security, irrigating, cleaning. incinerating, waste
disposal, communications, alarm, fire prevention and extinguishing (systems, fixtures,
apparatus, machinery and equipment: all elevators, escalators, lifts, crariez, hoists and
platforms; all pipes, conduits, pumps, boilers, tanks, motors, engines, fihaces and
compressors; all dynamos, transformers and generators; (iii} all building nuiterials,
building machinery and building equipment delivered on site to the Real Estate during
the course of, or in connection with any construction or repair or renovation of the
buildings and improvements: (iv) all parts, fittings, accessories, accessions,
substitutions and replacements therefor and thereof; and (v) all files, books, ledgers,
reports and records relating to any of the foregoing;

(D) Any and all sales contracts, leases, subleases, tenancies, licenses,
OCCupancy agreements or agreements to lease all or any portion of the Real Estate,
Improvements, Service Equipment or all or any other portion of the Property and all
extensions, renewals, amendments, modifications and replacements thereof, and any
options, rights of first refusal or guarantees relating thereto (collectively, the “Leases”);
all rents, income, receipts, revenues, security deposits, escrow accounts, reserves,
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Issues, profits, awards and payments of any kind payable under the Leases or
otherwise arising from the Real Estate, Improvements, Service Equipment or all or any
other portion of the Property including, without limitation, minimum rents, additional
rents, percentage rents, parking, maintenance and deficiency rents (collectively, the
“Rents”); all of the following personal property (collectively referred to as the
“Contracts”): all accounts, general intangibles and contract rights (including any right
to payment thereunder, whether or not eared by performance) of any nature relating to
the Real Estate, Improvements, Service Equipment or all or any other portion of the
Property or the use, occupancy, maintenance, construction, repair or operation thereof;
all management agreements, franchise agreements, utility agreements and deposits,
building szivice contracts, maintenance contracts, construction contracts and architect's
agreements; all maps, plans, surveys and specifications; all warranties and guaranties;
all permits, licenses and approvals: and all insurance policies, books of account and
other documeiits, of whatever kind or character, relating to the use, construction upon,
occupancy, leasing; sale or operation of the Real Estate, Improvements, Service
Equipment or all or anv nther portion of the Property;

(E}  Any and all” estates, rights, tenements, hereditaments, privileges,
easements, reversions, remeinders and appurtenances of any kind benefiting or
appurtenant to the Real Estate, Itrrovements or all or any other portion of the Property;
all means of access to and from the Real Estate, Improvements or all or any other
portion of the Property, whether public o7 private; all streets, alleys, passages, ways,
water courses, water and mineral rights relating to the Real Estate, Improvements or all
or any other portion of the Property: all rights of Mortgagor as declarant or unit owner
under any declaration of condominium or asscéiation applicable to the Real Estate,
Improvements or all or any other portion of the Proparty including, without limitation, all
development rights and special declarant rights; and zii other claims or demands of
Mortgagor, either at law or in equity, in possession or expzetancy of, in, or to the Real

Estate, Improvements or.all or.any other portion of the Froparty (all.of the foregoing. . ... ..

described in this subsection E herein called the “‘Appurtenances); and

(F)  Any and all “proceeds” of any of the above-descride¢ Real Estate,
Improvements, Service Equipment, Leases, Rents, Contracts and A ~urtenances,
which term “proceeds” shall have the meaning given to it in the Uniform Commercial
Code, as amended, (the “Code”) of the State in which the Property s located
(collectively, the “Proceeds”} and shall additionally include whatever is received upon
the use, lease, sale, exchange, transfer, collection or other utilization or any disposition
or conversion of any of the Real Estate, Improvements, Service Equipment, Leases,
Rents, Contracts and Appurtenances, voluntary or involuntary, whether cash or non-
cash, including proceeds of insurance and condemnation awards, rental or lease
payments, accounts, chattel paper, instruments, documents, contract rights, general
intangibles, equipment and inventory,

TO HAVE AND TO HOLD the above granted and conveyed Property unto and to
the proper use and benefit of Mortgagee, its successors and assigns, forever.

T - t s e kb i Ay -
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PROVIDED ALWAYS, and these presents are upon the express condition, that if
(i} all the Liabilities, including without limitation, all termination payments and any other
amounts due under or in connection with any swap agreements secured hereunder, are
paid in full, (ii) each and every representation, warranty, agreement and covenant of this
Mortgage and the other Loan Documents are complied with and abided by, and (iii} any
swap agreements secured hereunder have matured or been terminated, then this
Mortgage and the estate hereby created shall cease and be null and void, and
Mortgagee shall cancel this Mortgage of record.

The terms of the Loan Documents are hereby made a part of this Mortgage to
the same extent and with the same effect as if fully set forth herein. Al capitalized
terms not otierwise defined herein shall have the meaning ascribed to them in the Loan
Documents.

AND Mortgager covenants and agrees with and represents to Mortgagee as
follows:

1. EUE&E,@VANQE_&P&OIECL{% OF PROPERTY. This Mortgage shall secure
any and all present or future ‘advances and readvances under the Liabilities made by
Mortgagee to or for the beneiit nf Mortgagor or the Property, including, without
limitation: (a) principal, interest, latz charges, fees and other amounts due under the
Liabilities or this Mortgage; (b) all advances by Mortgagee to Mortgagor or any other
person to pay costs of erection, construction. alteration, repair, restoration, maintenance
and completion of any improvements on the © roperty; (c) all advances made or costs
incurred by Mortgagee for the payment of reai istate taxes, assessments or other
governmental charges, maintenance charges, insurance premiums, appraisal charges,
environmental inspection, audit, testing or compliance ¢osts, and costs incurred by

Mortgagee for the enforcement and protection of the- Property or the lien of this

Mortgage; (d) all. reasonable . legal ..fees, costs and other axpenses .incurred .by . .. ... .. .

Mortgagee by reason of any default or otherwise in connection with the Liabilities: and
(e) obligations under swap agreements (as defined in 11 U.S.C.§ 101). Mortgagor
agrees that if, at any time during the term of this Mortgage or following a foreclosure
hereof (whether before or after the entry of a judgment of foreclosure), WVortgagor fails
to perform or observe any covenant or obligation under this Mortgage includiing, without
limitation, payment of any of the foregoing, Mortgagee may (but shall not be eoligated
to) take such steps as are reasonably necessary to remedy any such nonperformance
or nonobservance and provide payment thereof. Al amounts advanced by Mortgagee
shall be added to the amount secured by this Mortgage and the other Loan Documents
(and, if advanced after the entry of a judgment of foreclosure, by such judgment of
foreclosure), and shall be due and payable on demand, together with interest at the
Default Rate set forth in the Note, such interest to be calculated from the date of such
advance to the date of repayment thereof.

Mortgagor covenants and agrees with Mortgagee that: (a) Mortgagor waives and
agrees not to assert any right to limit future advances under this Mortgage, and any
such attempted limitation shall be null, void and of no force and effect; and (b) an event
of default under this Mortgage shall automatically exist (i) if Mortgagor executes any

B B T e A
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instrument which purports to have or would have the effect of impairing the priority of or
limiting any future advance which might ever be made under the Mortgage, or (ii) if
Mortgagor takes, suffers, or permits any action or occurrence which would adversely
affect the priority of any future advance which might ever be made under this Mortgage.

21. Payment and Performance. Mortgagor shall (a) pay to Mortgagee all
sums required to be paid by Mortgagor under the Loan Documents, in accordance with
their stated terms and conditions: (b) perform and comply with all terms, conditions and
covenants zet forth in each of the Loan Documents by which Mortgagor is bound: and
(c) perform znd comply with all of Mortgagor's obligations and duties as landiord under
any Leases.

2.2, Seitiii.and Warranty. Mortgagor hereby warrants that (a) Mortgagor is
seized of an indefeasitie estate in fee simple in, and warrants the title to, the Property;
(b) Mortgagor has the righ, full power and lawfui authority to mortgage, grant, convey
and assign the same to Murtgagee in the manner and form set forth herein; and (c) this
Mortgage is a valid and enforceable first lien on the Property. Mortgagor hereby
covenants that Mortgagor shall (@) breserve such title and the validity and priority of the
lien of this Mortgage and shall forevsr warrant and defend the same to Mortgagee
against all lawful claims whatsoever, except for the matters described as exceptions to
coverage on the Proforma Loan Title Poiicy delivered to Mortgagee in connection with
the closing of the Loan, as the same may.ve revised as part of the closing of the
transaction contemplated hereby; and (b) execiie, acknowledge and deliver all such
further documents or assurances as may at ‘any time hereafter be required by
Mortgagee to protect fully the lien of this Mortgage.

2.3. Insurance. =

(a)  To the extent not provided and maintained by-the tenant(s) of the
Property (collectively, the “Tenant”) pursuant to their lease agreetrenr{{z) regarding the
Property (collectively, the “Tenant Lease(s)"), Mortgagor shall maintain-vith respect to
the Property: (i) during construction of any improvements on the Proge: tv, “all-risk”
builders risk insurance which must include windstorm, hail damage, fire and vandalism
(non-reporting Completed Value with Special Cause of Loss form), in an ariount not
less than the completed replacement value of the improvements under construction,
naming Mortgagee as mortgagee and loss payee, and endorsed to provide that
occupancy by any person shall not void such coverage; (i) upon completion of
construction and at all other times, insurance against loss or damage by fire and other
casualties and hazards by insurance written on an “al| risks” basis, including malicious
mischief coverage, in an amount not less than the replacement cost thereof, including
coverage for loss of rents or business interruption if applicable, naming Mortgagee as
loss payee and mortgagee; (iii) if the Property is required to be insured pursuant to the
National Flood Reform Act of 1994, and the regulations promulgated thereunder, flood
insurance is required in the amount equal to the lesser of the loan amount or maximum
available under the National Flood Insurance Program, but in no event should the
amount of coverage be less than the value of the improved structure, naming

5
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Mortgagee as mortgagee and loss payee. If, after closing, the Property (or any part
thereof) is remapped and if the vertical improvements are determined to be located in a
special flood hazard area, Mortgagor must obtain and maintain a flood insurance policy.
If, within forty-five (45) days of receipt of notification from Mortgagee that the Property
has been reclassified by FEMA as being located in a special flood hazard area,
Mortgagor has not provided sufficient evidence of flood insurance, Mortgagee is
mandated under federal law to purchase flood insurance on behalf of Mortgagor, and
Mortgagee will add the associated costs to the principai balance of the Note: (iv) as
applicable, insurance which complies with the workers’ compensation and employers’
liability laws of all states in which Mortgagor shall be required to maintain such
insurance; and (v) liability insurance providing coverage in such amount as Mortgagee
may require~but in no event less than $2,000,000.00 combined single limit, naming
Mortgagee &s.an additional insured; and (vi} such other insurance as Mortgagee may
require from tiine to time.

(b)  All property insurance policies shall contain an endorsement or
agreement by the insurerin form satisfactory to Mortgagee that any loss shall be
payable in accordance with the terms of such policy notwithstanding any act or
negligence of Mortgagor and the turther agreement (within both the property and liability
policies) of the insurer waiving rights of subrogation against Mortgagee, and rights of

set-off, counterclaim or deductions against Mortgagor.

(¢c)  Allinsurance policies shall be in form, provide coverages, be issued
by companies and be in amounts satisfactcry to Morigagee. At least 30 days prior to
the expiration of each such policy, Mortgagor siiall furnish Mortgagee with evidence
satisfactory to Mortgagee that such policy has beer ranewed or replaced or is no longer
required hereunder. All such policies shall provide that the policy will not be canceled or
materially amended without at least 30 days prior writtan rotice to Mortgagee. In the

. event Mortgagor fails to provide, maintain, keep in force, end furnish to Mortgagee the - - -

policies of insurance required by this paragraph, Mortgag2e. may procure such
insurance or single-interest insurance in such amounts, at such prémium, for such risks
and by such means as Mortgagee chooses, at Mortgagor's expense; urovided however,
Mortgagee shall have no responsibility to obtain any insurance, but if wistgagee does
obtain insurance, Mortgagee shall have no responsibility to assure that‘ts-insurance
obtained shall be adequate or provide any protection to Mortgagor.

(d)  Each insurance policy required under this Section shall- (i) be
written by an insurance company authorized or licensed to do business in the state
within which the Property is located having an Alfred M. Best Company, Inc. rating of
“A-" or higher and a financial size category of not less than IX; (i) be for terms of a least
one year, with premium prepaid; (iii) be subject to the reasonable approval of
Mortgagee as to insurance companies, amounts, content, forms of policies and
expiration dates; and (iv) name Mortgagee, its successors and assigns: (1) as an
additional insured under all liability insurance policies, and (2) as the first mortgagee,
under a standard non-contributory mortgagee clause, and loss payee on all property
insurance policies and all loss of rents or loss of business income insurance policies.
To the extent the insurance required hereunder is provided by the Tenant pursuant to
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the Tenant Lease(s), it will comply and conform with the requirements hereof, except to
the extent the requirements conflict with the terms and provisions of the Tenant
Lease(s).

24. Taxes and Other Charges. If not paid by Tenant(s) pursuant to the
Tenant Lease(s), Mortgagor shall promptly pay and discharge all taxes, assessments,
water and sewer rents, and other govemmental charges imposed upon the Property
when due, but in no event after interest or penalties commence to accrue thereon or
become a lien upon the Property. Notwithstanding the foregoing, Mortgagor shall have
the right to contest, at its own expense, by appropriate legal proceedings conducted in
good faith and with due diligence, the amount or validity of such taxes, assessments,
water and s2wer rents, or other governmental charges, provided that: (a) Mortgagor
has establis!ied. on its books or by deposit of cash with Mortgagee, at the option of
Mortgagee, a rezarve for the payment thereof in such amount as Mortgagee may
require; and (b) such contest operates to prevent collection, stay any proceedings which
may be instituted to ¢niorce payment of such item, and prevent a sale of the Property to
pay such item. Mortgagorshall promptiy provide to Mortgagee, upon request, copies of
receipted tax bills, canceled checks or other evidence satisfactory to Mortgagee
evidencing that such taxes. assessments, water and sewer rents, and other
governmental charges have bee t.mely paid. Mortgagor shall not claim or demand or
be entitled to any credit on account of the Liabilities for any part of the taxes paid with
respect to the Property or any part theieof-and no deduction shall otherwise be made or
claimed from the taxable value of the Pronerty, or any part thereof, by reason of this
Mortgage.

2.5. Escrows, If required by Mortgagee; but only to the extent not paid by the
Tenant, under the Tenant Lease(s), and only following the occurrence of an Event of
Default under this Mortgage, Mortgagor shall pay to Mortgagee at the time of each

"instaﬂment“ofprincipal' and interest due-under the Note, arid commencing with-the first -~ -

payment due after the date of such request, a sum equal to (2} the amount of the next
installment of taxes and assessments levied or assessed against'the Property, and/or
(b) the premiums which will next become due on the insurance policics required by this
Mortgage, all in amounts as estimated by Mortgagee, less all sunis siready paid
therefor or deposited with Mortgagee for the payment thereof, divided by the-number of
payments to become due before one (1) month prior to the date when sucii ia3es and
assessments and/or premiums, as applicable, will become due, such sums to be held
by Mortgagee to pay the same when due. If such escrow funds are not sufficient to pay
such taxes and assessments and/or insurance premiums, as applicable, as the same
become due, Mortgagor shall pay to Mortgagee, upon request, such additional amounts
as Mortgagee shall estimate to be sufficient to make up any deficiency. No amount paid
to Mortgagee hereunder shall be deemed to be trust funds but may be commingled with
general funds of Mortgagee and no interest shall be payable thereon. Upon the
occurrence of an Event of Default, Mortgagee shall have the right, at its sole discretion,
to apply any amounts so held against the Liabilities.

2.6. Transfer of Title. Without the prior written consent of Mortgagee in each
instance, Mortgagor shall not cause or permit any transfer of the Property or any part

s e U



0726160022 Page: 8 of 25

UNOFFICIAL COPY

thereof, whether voluntarily, involuntarily or by operation of law, nor shall Mortgagor
enter into any agreement or transaction to transfer, or accomplish in form or substance
a transfer, of the Property. A “transfer’ of the Property includes: (a) the direct or
indirect sale, transfer or conveyance of the Property or any portion thereof or interest
therein, specifically including, but not limited to, the grant of a junior mortgage
encumbering the Property or the assignment or pledge of any interest in Mortgagor by
the holder thereof; (b) the execution of an installment sale contract or similar instrument
affecting all or any portion of the Property; (c) if Mortgagor, or any general partner or
member of Mortgagor, is a corporation, partnership, limited liability company or other
business entity, the transfer (whether in one transaction or a serigs of transactions) of
any stock; partnership, limited liability company or other ownership interests in such
corporation. “partnership, limited liability company or entity; (d) if Mortgagor, or any
general partie! or member of Mortgagor, is a corporation, the creation or issuance of
new stock by 'which an aggregate of more than 10% of such corporation's stock shall be
vested in a party o7 parties who are not now stockholders; and (e) an agreement by
Mortgagor leasing &ll zr a substantial part of the Property for other than actual
occupancy by a space teiznt thereunder or a sale, assignment or other transfer of or
the grant of a security interest in and to any Leases. In the event of any transfer of the
Property without the prior written' consent of Mortgagee, Mortgagee or its successors
and/or assigns may declare the ‘enfire balance secured by this Mortgage immediately
due and payable without notice to Marioagor (except to the extent notice is required by
applicable law). Mortgagor acknowledges that Mortgagee, in determining whether or
not to make the loan secured hereby, examined the qualifications and credit worthiness
of Mortgagor, found them to be acceptable, aid relied and will continue to rely upon the
same as the means of repayment of the Loan: Martgagor further recognizes that any
secondary or junior financing placed upon the Froperty (a) may divert funds which
would otherwise be used to pay the liabilities securzg hereby; (b) could result in
acceleration and foreclosure by any such junior encuriprance which would force

" Mortgagee to 'iéké‘ﬁiéé'shféé"a'ﬁa"iﬁédr’ékbénsés to protect.iis-securities. and {c)would

impair Mortgagee's right to accept a deed in liey of foreclosui= fiom Mortgagor, as a
foreclosure by Mortgagee would be necessary to clear the title 0 the Property. In
accordance with the foregoing, Mortgagor agrees that if anything in tkis section shall be
deemed a restraint on alienation, that it is a reasonable one and fhuc-except as
otherwise herein provided, any transfer without Mortgagee's prior written ¢uhsent shall
be an event of default hereunder.

2.7.  No Encumbrances. Mortgagor shall not create or permit to exist any
mortgage, pledge, lien, security interest (including, without limitation, 3 purchase money
security interest), encumbrance, attachment, levy, distraint or other judicial process on
or against the Property or any part thereof (including, without limitation, fixtures and
other personalty), whether superior or inferior to the lien of this Mortgage, without the
prior written consent of Mortgagee. If any involuntary lien or encumbrance is filed or
entered without Mortgagor's consent, Mortgagor shall have it removed of record within
thirty (30) days after it is filed or entered.

2.8. Removal _of Fixtures. Except as may be allowed under the Tenant
Lease(s), Mortgagor shall not remove or permit to be removed from the Property any

R i 0 AR 2 < AR g WA i L S
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fixtures presently or in the future owned by Mortgagor as the term “fixtures” is defined
by the law of the state where the Property is located (unless such fixtures have been
replaced with similar fixtures of equal or greater utility and value).

29. Maintenance and Repair; Alterations.

(@)  Mortgagor shall (i) abstain from and not permit the commission of
waste in or about the Property; (ii) keep the Property, at Mortgagor's own cost and
expense, in good and substantial repair, working order and condition; (i) make or
cause to be made, as and when necessary, all repairs and replacements, whether or
not insurance proceeds are available therefor; and (iv) not remove, demolish, materiaily
alter, discuirtinue the use of, permit to become vacant or deserted, or otherwise dispose
of all or any part of the Property. All alterations, replacements, renewals or additions
made pursuar hereto shall automatically become a part of the Property and shall be
covered by the lien of this Mortgage.

(b)  Mortoagee, and any persons authorized by Mortgagee, shall have
the right, but not the obligation, to enter upon the Property at any reasonable time to
inspect and photograph its condition and state of repair. In the event any such
inspection reveals, in the sole ciszretion of Mortgagee, the necessity for any repair,
alteration, replacement, clean-up cr rnaintenance, Mortgagor shall, at the discretion of
Mortgagee, either: (i) cause such work to be effected immediately; or (i} promptly
establish an interest bearing reserve funi with Mortgagee in an amount determined by
Mortgagee for the purpose of effecting suchwork.

2.10. Compliance with Applicable Laws:. Mortgagor agrees to observe,
conform and comply, and to cause its tenants to okserve, conform and comply with all
federal, state, county, municipal and other govemmerial or quasi-governmental laws,

rules, regulations, ordinances, codes, requirements, covanants, conditions, -orders,. .. ..
“licensés, permits, approvals and restrictions, including without liinitation, Environmental =~

Laws (as defined below) and the Americans with Disabilities Act <f 1990 (collectively,
the “Legal Requirements”), now or hereafter affecting all or any part ofthe Property, its
occupancy or the business or operations now or hereafter conducted.tiizreon and the
personalty contained therein, within such time as required by such Legal Reauirements.
Mortgagor represents and warrants that the Property currently is, to the-best of
Mortgagor's knowledge, in compliance with all Legal Requirements applicatile to the
Property.

2.11. Damage, Destruction and Condemnation,

(@)  Ifallorany part of the Property shall be damaged or destroyed, or if
title to or the temporary use of the whole or any part of the Property shall be taken or
condemned by a competent authority for any public or quasi-public use or purpose,
there shall be no abatement or reduction in the amounts payable by Mortgagor under
the Loan Documents and Mortgagor shall continue to be obligated to make such
payments.
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(b) If all or any part of the Property is partially or totally damaged or
destroyed, Mortgagor shall give prompt notice thereof to Mortgagee, and Mortgagee
may make proof of loss if not made promptly by Mortgagor. Mortgagor hereby
authorizes and directs any affected insurance company to make payment under such
insurance, including return of unearned premiums, to Mortgagee instead of to
Mortgagor and Mortgagee jointly, and Mortgagor appoints Mortgagee as Mortgagor's
attorney-in-fact to endorse any draft thereof, which appointment, being for security, is
coupled with an interest and irrevocable. Mortgagee is hereby authorized and
empowered by Mortgagor to settle, adjust or compromise, in consultation with
Mortgagor, any claims for loss, damage or destruction to the Property. Mortgagor shall
pay all cesis of collection of insurance proceeds payable on account of such damage or
destruction. - Mortgagor shall have no claim against the insurance proceeds, or be
entitled to &ny portion thereof, and all rights to the insurance proceeds are hereby
assigned to Mcricagee as security for payment of the Liabilities. Mortgagee shall have
the option, in its sole discretion, of paying or applying all or any part of the insurance
proceeds to: (i) reduciicn of the Liabilities: (ii) restoration, replacement or repair of the
Property in accordance -with Mortgagee's standard construction loan disbursement
conditions and requirements: or {iii) Mortgagor.

(¢)  Immediately unon obtaining knowledge of the institution of any
proceeding for the condemnation of 2! or any part of the Property, Mortgagor shall give
notice to Mortgagee. Mortgagor shall, at i*z sole cost and expense, diligently prosecute
any such proceeding and shall consult with Mortgagee, its attorneys and experts, and
shall cooperate with it in the defense of @y such proceeding. Mortgagee may
participate in any such proceeding and Mortgegor shall from time to time deliver to
Mortgagee all instruments requested by it to perm’{ such participation. Mortgagor shall
not, without Mortgagee's prior written consent, enter fito any agreement (i) for the
taking or conveyance in lieu thereof of all or any part of the Property, or (ii) to

~compromise, ‘settle of’ adjust” any such proceeding. Al awards. and proceeds of

condemnation are hereby assigned to Mortgagee, and Mortéagor, upen request by
Mortgagee, agrees to make, execute and deliver any additicnal assignments or
documents necessary from time to time to enable Mortgagee to collect the same. Such
awards and proceeds shall be paid or applied by Mortgagee, in its sole Gize: etion, to: (i)
reduction of the Liabilities: (i) restoration, replacement or repair of the Froperty in
accordance with Mortgagee's standard construction loan disbursement conditions and
requirements; or {iii) Mortgagor.

(d)  Nothing herein shall relieve Mortgagor of its duty to repair, restore,
rebuild or replace the Property following damage or destruction or partial condemnation
if no or inadequate insurance proceeds or condemnation awards are available to defray
the cost of repair, restoration, rebuilding or replacement.

(¢)  Notwithstanding the provisions of subparagraphs (b) and (c) above,
in the event that (1) part of the Property is damaged by fire or other casuailty or part of
the Property is taken as part of a condemnation proceeding, (2) the damage to the
Property resulting from such casualty or taking will cost $100,000.00 or less to repair,
and (3) Mortgagor promptly notifies Mortgagee of its desire to repair and restore the
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same, then provided that the following terms and conditions are and remain fully
satisfied by Mortgagor, Mortgagee shall disburse insurance or condemnation proceeds
for repair and restoration of the Property against completed work in accordance with
Mortgagee's standard construction loan disbursement conditions and requirements
(which may be contained in an agreement which Mortgagee may require Mortgagor to
sign); otherwise, and to the extent of any excess proceeds, Mortgagee shall have the
right to apply the proceeds toward reduction of the Liabilities:

(i) no Event of Default or event which, with the giving of notice
or the passage of time, or both, would constitute an Event of Default under any of the
Loan Dondments shall have occurred;

(i) Mortgagor shall have delivered evidence satisfactory to
Mortgagee that ¢z Property can be fully repaired and restored at least six (6) months
prior to the maturity 07 the Note:

(i) po.Lease is cancelable or terminable by the tenant or
Mortgagor on account of the casualty or, if it is, the tenant or Mortgagor, as applicable,
has waived in writing its right to cancel:

(v}  the work-snerformed under a stipulated sum or guaranteed
maximum price contract satisfactory to~Mortgagee in accordance with plans and
specifications and a budget satisfactory 1o Mortgagee and in compliance with all Legal

Requirements;

(v)  Mortgagor shall havé deposited  with Mortgagee for
disbursement in connection with the restoration the greater of: (1) the applicable
deductible under the insurance policies covering the loss:or (2) the amount by which

the cost of restoration of the -Property to substantially the-szma value, condition and .. ..

character as existed prior to such damage is estimated by Morigjagee to exceed the net
insurance proceeds available for restoration; and

(vi)  Mortgagor has paid as and when due all of ‘Mortgagee's
costs and expenses incurred in connection with the collection and disbursement of
insurance proceeds, including without limitation, inspection, monitoring, engineering and
legal fees. If not paid on demand, and at Mortgagee's option, such costs may be
deducted from the disbursements made by Mortgagee or added to the sums secured by
this Mortgage in accordance with the provisions of Section 1 hereof.

(f) Notwithstanding anything to the contrary provided in this Mortgage,
so long as the Tenant Lease(s) remain in full force and effect and so long as no Event
of Default has occurred and is uncured under this Mortgage, in the event of damage or
destruction to the Property as described in this Section 2.11, Mortgagee shall disburse
insurance or condemnation proceeds for repair and restoration of the Property in
accordance with the terms and conditions of the Tenant Lease(s). To the extent the
amount by which the cost of restoration of the Property to substantiaily the same value,
condition and character as existed prior to such damage is estimated by Mortgagee to
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exceed the net insurance proceeds available for restoration, Mortgagor must provide
deposit the same with Mortgagee or, if acceptable to Mortgagee, must provide
reasonable evidence to Mortgagee that such additional funds are available and that
such restoration can be completed as required under the Tenant Lease(s).

2.12. Required Notices. Mortgagor shall notify Mortgagee within three (3)
business days of: (a) receipt of any notice from any governmental or quasi-
governmental authority relating to the structure, use or occupancy of the Property or
alleging a violation of any Legal Requirement; (b) a substantial change in the occupancy
or use of all or any part of the Property; (c) receipt of any notice from the holder of any
lien or security interest in all or any part of the Property; (d) commencement of any
litigation atrecting or potentially affecting the financial ability of Mortgagor or the value of
the Property: (e) a pending or threatened condemnation of all or any part of the
Property; (f) a'fire-or other casualty causing material damage to all or any part of the
Property; (g) receipt'of any notice with regard to any Release of Hazardous Substances
(as such terms are‘defined below) or any other environmental matter affecting the
Property or Mortgagor's -interest therein; (h) receipt of any request for information,
demand letter or notificatich of potential liability from any entity relating to potential
responsibility for investigation or clean-up of Hazardous Substances on the Property or
at any other site owned or opeyat.ad by Mortgagor; (i) receipt of any notice from any
tenant of all or any part of the Propeir/ alleging a default, failure to perform or any right
to terminate its lease or to set-off rents; ci{i) receipt of any nofice of the imposition of,
or of threatened or actual execution on, any.tisn on or security interest in all or any part
of the Property.

2.13. Books and Records; Inspection. Nio'taagor shall keep and maintain (a)
complete and accurate books and records, in accordaiice with accounting principles
and standards customary in the real estate industry for-siralar properties, reflecting all

items of income and expense in connection with the operzticr of the Property, and (b) ...

copies of all written contracts, leases and other agreements afiecting the Property.
Mortgagee or its designated representatives shail, upon reasonable prior notice to
Mortgagor, have (a) the right of entry and free access to the Properly curing business
hours (which may be without notice in any case of emergency) to inspeci the Property,
and (b) the right to examine and audit all books, contracts and records of Mortgagor
relating to the Property.

214, Right to ) Reappraise. Mortgagee shall have the right to conduct or have
conducted by an independent appraiser acceptable to Mortgagee appraisals of the
Property in form and substance satisfactory to Mortgagee at the sole cost and expense
of Mortgagor; provided, however, that Mortgagor shall not be obligated to bear the
expense of such appraisals so long as (a) no Event of Default exists, and (b) such
appraisals are not required by applicable law, rule or regulation of any governmental
authority having jurisdiction over Mortgagee. The cost of such appraisals, if chargeable
to Mortgagor as aforesaid, shali be added to the Liabilities and shall be secured by this
Mortgage in accordance with the provisions of Section 1 hereof.

12
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3. SECURITY " AGREEMENT. This Mortgage constitutes a security agreement under
the Code and shall be deemed to constitute a fixture financing statement, Mortgagor
hereby grants to Mortgagee a security interest in the personal and other property (other
than real property) included in the Property, and all replacements of, substitutions for,
and additions to, such property, and the proceeds thereof. Mortgagor shall, at
Mortgagor's own expense, execute, deliver, file and refile any financing or continuation
statements or other security agreements Mortgagee may require from time to time to
perfect, confirm or maintain the lien of this Mortgage with respect to such property. A
photocopy of an executed financing statement shall be effective as an original. Without
limiting the foregoing, Mortgagor hereby irrevocably appoints Mortgagee attormney-in-fact
for Mortaagor to execute, deliver and file such instruments for or on behalf of Mortgagor
at Mortgagar's expense, which appointment, being for security, is coupled with an
interest and 5ball be irrevocable.

4. ASSIGNMENT OF LEASES.

41.  Mortgagor hereby absolutely, presently and unconditionally conveys,
transfers and assigns to Mortgagee ali of Mortgagor's right, title and interest, now
existing or hereafter arising, iri ard to the Leases and Rents. Notwithstanding that this
assignment is effective immediately, so long as no Event of Default exists, Mortgagor
shall have the privilege under a revucable license granted hereby to operate and
manage the Property and to collect, &s they become due, but not prior to accrual, the
Rents. Mortgagor shail receive and hold such Rents in trust as a fund to be applied,
and Mortgagor hereby covenants and agrees that such Rents shall be so applied, first
to the operation, maintenance and repair of the Property and the payment of interest,
principal and other sums becoming due under {na Liabilities, before retaining and/or
disbursing any part of the Rents for any other purpose.~The license herein granted to
Mortgagor shall automatically, without notice or any._otner action by Mortgagee,

.. terminate upon ‘the ‘occurrence of an Event of Default, 1nd. all ‘Rents subsequently - -~ -

collected or received by Mortgagor shall be held in trust by Mertgagor for the sole and
exclusive benefit of Mortgagee. Nothing contained in this Section -1, and no collection
by Mortgagee of Rents, shail be construed as imposing on Mortyagee any of the
obligations of the lessor under the Leases.

4.2, Mortgagor shall timely perform all of its obligations under iz {_eases.
Mortgagor represents and warrants that: (a) Mortgagor has title to and fun right to
assign presently, absolutely and unconditionally the Leases and Rents; (b) no other
assignment of any interest in any of the Leases or Rents has been made; (c) there are
no leases or agreements to lease all or any portion of the Property now in effect except
the Leases, true and complete copies of which have been furnished to Mortgagee, and
no written or oral modifications have been made thereto; (d) there is no existing default
by Mortgagor or, to the best of Mortgagor's knowledge, by any tenant under any of the
Leases, and, to the best of Mortgagor's knowledge, no tenant has any defenses, set-
offs or counterclaims against Mortgagor; (e} the Leases are in full force and effect; and
(f) Mortgagor has not accepted Rent under any Lease more than thirty (30) days in
advance of its accrual, and payment thereof has not otherwise been forgiven,
discounted or compromised.

13
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4.3.  Mortgagor shall not, without the prior written consent of Mortgagee: (a)
enter into any lease of all or any portion of the Property; (b} amend, modify, terminate or
accept a surrender of any Lease; or (c) collect or accept rent from any tenant of the
Property for a period of more than one month in advance. Any of the foregoing acts, if
done without the prior written consent of Mortgagee in each instance, shall be null and
void.

5. DECLARATION OF NO OFFSET. Mortgagor represents to Mortgagee that
Mortgagor has no knowledge of any offsets, counterclaims or defenses to the Liabilities
either at law or in equity. Mortgagor shall, within three (3) business days upon request
in person-ar within seven (7) days upon request by mail, furnish to Mortgagee or
Mortgagee‘s designee a written statement in form satisfactory to Mortgagee stating the
amount due wurder the Liabilities and whether there are offsets or defenses against the
same, and if s¢. }1e nature and extent thereof.

6. ENVIRONMENTAL MATTERS.

6.1. Definitions. - %s used herein, “Environmental Laws” shall mean all
existing or future federal, state. and local statutes, ordinances, regulations, rules,
executive orders, standards arid requirements, including the requirements imposed by
common law, concerning or relating ‘o industrial hygiene and the protection of health
and the environment including but not limited to: (a) those relating to the generation,
manufacture, storage, transportation, Uisposal, release, emission or discharge of
Hazardous Substances (as hereinafter dafined), (b) those in connection with the
construction, fuel supply, power generation ard-transmission, waste disposal or any
other operations or processes relating to the Property; and (c) those relating to the
atmosphere, soil, surface and ground water, —wetlands, stream sediments and
vegetation on, under, in or about the Property. Any teims mentioned herein which are
~defined in -any Environmental Law shall-have the meanirigs. ascribed to such terms in-
said laws; provided, however, that if any of such laws are amznded so as to broaden
any term defined therein, such broader meaning shall apply subsejuent to the effective
date of such amendment.

6.2. Representations, Warranties and Covenants. Except as described in
the Phase | Environmental Site Assessment obtained by Mortgagor relating to the
Property, a true, correct and complete copy of which Mortgagor has deiivered to
Mortgagee (the “Environmental Report’), Mortgagor represents, warrants, covenants
and agrees as follows:

(@) To the best of Mortgagor's knowledge, neither Mortgagor nor the
Property or any occupant thereof is in violation of or subject to any existing, pending or
threatened investigation or inquiry by any governmental authority pertaining to any
Environmental Law. Mortgagor shall not cause or permit the Property to be in violation
of, or do anything which would subject the Property to any remedial obligations under,
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governmental authority in connection with any Environmental Law, concurrently with
Mortgagor's giving or receiving of same.

(b)  Mortgagor has taken al reasonable and customary steps to
determine there has been no release, spill, discharge, leak, disposal or emission
(individually a “Release’ and collectively, “Releases”) of any Hazardous Material,
Hazardous Substance or Hazardous Waste (as such terms are defined in any
Environmental Law), including gasoline, petroleumn products, explosives, toxic
substances, solid wastes and radioactive materials (collectively, "Hazardous
Substances’) at, upon, under or within the Property. The use which Mortgagor or any
other occunant of the Property makes or intends to make of the Property will not result
in Release of any Hazardous Substances on or to the Property. During the term of this
Mortgage, Niortgagor shali take all reasonable and customary steps to determine
whether there h23 been a Release of any Hazardous Substances on or to the Property
and if Mortgagor tinds a Release has occurred, Mortgagor shall remove or remediate
the same promptly upon discovery at its sole cost and expense.

(c)  Tothepest of Mortgagor's knowledge, the Property has never been
used by the present or previods owners and/or operators nor will be used in the future
to refine, produce, store, hanaie; iransfer, process, transport, generate, manufacture,
heat, treat, recycle or dispose of Hzzzrdous Substances.

(d)  The Property: (i)is b 2ing and has been operated in compliance with
all Environmental Laws, and all permits required thereunder have been obtained and
complied with in all respects: and (ii) to the best of Mortgagor's knowledge, does not
have any Hazardous Substances present excepting smail quantities of petroleum and
chemical products, in proper storage containers, tha:are necessary for the construction
or operation of the commercial business of Mortgagor and its tenants, and the usual
- waste products therefrom -('-‘PermittedvSubstances"). e

(e)  Mortgagor will and will cause its tenants to'operate the Property in
compliance with all Environmental Laws and, other than Permitteq Subctances, will not
place or permit to be placed any Hazardous Substances on the Property.

() No lien has been attached to and, to the best of Mertgagor's
knowledge, no governmental authority has threatened to impose a lien “upon the
Property, and there is no basis for the imposition of any such lien based on any
governmental action under Environmental Laws. Neither Mortgagor nor, to the best of
Mortgagor's knowledge, any other person has been, is or will be involved in operations
at the Property which could lead to the imposition of environmental liability on
Mortgagor, or on any subsequent or former owner of the Property, or the creation of an
environmental lien on the Property. In the event that any such lien is filed, Mortgagor
shall, within (30) days from the date that the Mortgagor is given notice of such lien (or
within such shorter period of time as is appropriate in the event that steps have
commenced to have the Property sold), either: (i) pay the claim and remove the lien
from the Property; or (if) furnish a cash deposit, bond or other security satisfactory in
form and substance to Mortgagee in an amount sufficient to discharge the claim out of
which the lien arises.
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6.3. Right to Inspect and Cure. Mortgagee shall have the right to conduct or
have conducted by its agents or contractors such environmental inspections, audits and
tests as Mortgagee shall deem necessary or advisable from time to time at the sole cost
and expense of Mortgagor; provided, however, that Mortgagor shall not be obligated to
bear the expense of such environmental inspections, audits and tests so long as (a) no
Event of Default exists, and (b) Mortgagee has no cause to believe in its sole
reasonabie judgment that there has been a Release or threatened Release of
Hazardous Substances at the Property or that Mortgagor or the Property is in violation
of any Environmental Law. The cost of such inspections, audits and tests, if chargeable
to Mortgagor as aforesaid, shall be added to the Liabilities and shall be secured by this
Mortgage.", Mortgagor shall, and shall use best efforts to cause each tenant of the
Property to;-cooperate with such inspection efforts; such cooperation shall include,
without limitation, supplying all information requested concerning the operations
conducted ard.azardous Substances located at the Property. In the event that
Mortgagor fails to- cGimply with any Environmental Law, Mortgagee may, in addition to
any of its other reme¢dies under this Mortgage, cause the Property to be in compliance
with such laws and the cost of such compliance shall be added to the sums secured by
this Mortgage in accordancs with the provisions of Section 1 hereof.

7. EVENTS OF DEFAULT. Ezch of the following shali constitute a default (each, an
“Event of Default’) hereunder:

7.1.  Non-payment when due of any sum required to be paid to Mortgagee
under any of the Loan Documents, including without limitation, principal and interest
(subject to applicable grace or cure periods, if 20y):

7.2. A breach of any covenant contained‘in Sactions 23., 24, 26., 2.7. or
2.12. hereof:

7.3. A breach by Mortgagor of any other term, covenznt, condition, obligation
or agreement under this Mortgage, and the continuance of sucn breach for a period of
thirty (30) days after written notice thereof shall have been given to Maitgagor, or, if the
breach is of the nature that it cannot, without commercially reasonatle eliort, be cured
in thirty (30) days, then such longer period as may be necessary, not'to_exceed 90
days, provided Mortgagor commences efforts to cure the Default within 30 days of
notice of the Default, and thereafter diligently pursues such efforts to completion;

7.4.  An Event of Default under any of the other Loan Documents:

7.5.  Any representation or warranty made by Mortgagor or by any Guarantor in
any Loan Document or to induce Mortgagee to enter into the transactions contemplated
hereunder shall prove to be false, incorrect or misleading in any material respect as of
the date when made:

7.6.  The filing by or against Mortgagor or any Guarantor of a petition seeking
relief, or the granting of relief, under the Federal Bankruptcy Code or any similar federal
or state statute; any assignment for the benefit of creditors made by Mortgagor or any
Guarantor; the appointment of a custodian, receiver, liquidator or trustee for Mortgagor
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or any Guarantor or for any of the property of Mortgagor or such Guarantor, or any
action by Mortgagor or any Guarantor to effect any of the foregoing; or if Mortgagor or
any Guarantor becomes insolvent (however defined) or is not paying its debts generally
as they become due; provided, however, that if any filing of a petition against Mortgagor
Or any guarantor is made involuntarily, the same shall not be 3 default hereunder if it
shall be vacated or stayed within sixty (60) days from entry:;

7.7.  The dissolution, liquidation, merger, consolidation or reorganization of
Mortgagor or any Guarantor, or the institution of any proceeding to effect any of the
foregoing (subject, however, to the terms of the Guaranty Agreement entered into by
the applicahle Guarantor);

7.8." A default under any other obligation by Mortgagor or any Guarantor in
favor of Mortgzaie, including obligations arising under swap agreements (as defined in
11 U.S.C. §101 “or under any document securing or evidencing such obligation,
whether or not such sbiigation is secured by the Property;

7.9.  The filing, enit’y or issuance of any judgment, execution, garnishment,
attachment, distraint or lien agairist Mortgagor or any Guarantor or their property to the
extent Bank determines, in its sie discretion, that the same may have a material and
adverse impact on the Mortgagor. the financial condition of either Guarantor or the
Property, subject to the provisions of Section 2.7 hereof, if applicable: or

7.10. A defauit under any other obligztion secured by the Property or any part
thereof.

8. REMEDIES. Upon the occurrence of an Event cf Default, Mortgagee may take any
of the following actions:

8.1.  Acceleration. Mortgagee may declare the eriirs amount of the Liabilities
immediately due and payable, without presentment, demand, riotice of any kind, protest
or notice of protest, all of which are expressly waived, notwithstarding. anything to the
contrary contained in any of the Loan Documents. Mortgagee may =harqe and collect
interest from the date of default on the unpaid balance of the Liabilities ai. the Defauit
Rate set forth in the Note. In addition, any and all accelerations of any portion of the
remaining principal balance of the Liabilities (including, without limitation, foreclusure by
Mortgagee under this Mortgage) shall be subject to the Prepayment Consideration (as
defined and described in the Note), if any.

8.2. Possession. Mortgagee may enter upon and take possession of the
Property, with or without legal action, lease the Property, collect therefrom all rentals
and, after deducting all costs of collection and administration expense, apply the net
rentals to any one or more of the foliowing items in such manner and in such order of
priority as Mortgagee, in Mortgagee's sole discretion, may elect: the payment of any
sums due under any prior lien, taxes, water and sewer rents, charges and claims,
insurance premiums and all other carrying charges, to the maintenance, repair or
restoration of the Property, or on account of the Liabilities. Mortgagee is given full
authority to do any act which Mortgagor could do in connection with the management
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and operation of the Property. This covenant is effective either with or without any
action brought to foreclose this Mortgage and without applying for a receiver of such
rents. In addition to the foregoing, upon the occurrence of an Event of Default,
Mortgagor shall pay monthly in advance to Mortgagee or to any receiver appointed to
collect said rents the fair and reasonable rental value for Mortgagor's use and
occupation of the Property, and upon default in any such payment Mortgagor shall
vacate and surrender the possession of the Property to Mortgagee or to such receiver.
If Mortgagor does not vacate and surrender the Property then Mortgagor may be
evicted by summary proceedings.

8.2:. Foreclosure. Mortgagee may institute any one or more actions of
mortgage ioreclosure against all or any part of the Property, or take such other action at
law, equity ar by contract for the enforcement of this Mortgage and realization on the
security hereir_or_elsewhere provided for, as the law may allow, and may proceed
therein to final judyraent and execution for the entire unpaid balance of the Liabilities.
The unpaid balance of any judgment shall bear interest at the greater of (a) the statutory
rate provided for juagmeris, or (b) the Default Rate. Without limiting the foregoing,
Mortgagee may foreclose inis Mortgage and exercise its rights as a secured party for all
or any portion of the Liabiliies which are then due and payable, subject to the
continuing lien of this Mortgage ‘or the balance not then due and payable. In case of
any sale of the Property by judicial nroceedings or otherwise, the Property may be sold
in one parcel or in such parcels, mannzr or order as Mortgagee in its reasonable
business judgment may elect. Mortgagcr. for itself and anyone claiming by, through or
under it, hereby agrees that Mortgagee snai in no manner, in law or in equity, be
limited, except as herein provided, in the exercica of its rights in the Property or in any
other security hereunder or otherwise appertawing to the Liabilities or any other
obligation secured by this Mortgage, whether by any statute, rule or precedent which
may otherwise require said security to be marshalled in any_manner and Mortgagor, for
itself and others .as _afore,said,.kherebyA_expressly waives anu releases any right to. or_
benefit thereof. The failure to make any tenant a defendant to 4 foreclosure proceeding
shall not be asserted by Mortgagor as a defense in any preczeding instituted by
Mortgagee to collect the Liabilities or any deficiency remaining/unnaid after the
foreclosure sale of the Property.

8.4. Appointment of Receiver. Mortgagee may petition a court of campetent
jurisdiction to appoint a receiver of the Property. Such appointment may be made either
before or after sale, without notice, without regard to the solvency or insolvency of
Mortgagor at the time of application for such receiver, without regard to the then value
of the Property or whether the Property shall be then occupied as a homestead or not,
and without regard to whether Mortgagor has committed waste or allowed deterioration
of the Property, and Mortgagee or any agent of Mortgagee may be appointed as such
receiver,  Mortgagor hereby agrees that Mortgagee has a special interest in the
Property and absent the appointment of such receiver the Property shall suffer waste
and deterioration and Mortgagor further agrees that it shall not contest the appointment
of a receiver and hereby so stipulates to such appointment pursuant to this paragraph.
Such receiver shall have the power to perform all of the acts permitted Mortgagee
pursuant to Section 8.2 above and such other powers which may be necessary or
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customary in such cases for the protection, possession, control, management and
operation of the Property during such period. Any receiver appointed pursuant to the
provisions of this subsection shall have the usual powers and duties of receivers in such
matters.

8.5. Rights as a ! Secured Party. Mortgagee shall have, in addition to other
rights and remedies available at law or in equity, the rights and remedies of a secured
party under the Code. Mortgagee may elect to foreclose such of the Property as then
comprise fixtures pursuant either to the law applicable to foreclosure of an interest in
real estate or to that applicabie to personal property under the Code. To the extent
permitted v law, Mortgagor waives the right to any stay of execution and the benefit of
all exemption laws now or hereafter in effect.

8.6. FExcess Monies. Mortgagee may apply on account of the Liabilities any
unexpended monizs. still retained by Mortgagee that were paid by Mortgagor to
Mortgagee: (a) foi the payment of, or as security for the payment of taxes,
assessments or other gevernmental charges, insurance premiums, or any other
charges; or (b) to secure 1tie performance of some act by Mortgagor.

8.7. Waiver of Rederaption and Reinstatement Rights.  Mortgagor
covenants and agrees that it will nat at any time insist upon or plead, or in any manner
whatsoever claim or take any advarituge of, any stay, exemption or extension law or
any so-called “Moratorium Law” now or 4t any time hereafter in force, or claim, take or
insist upon any benefit or advantage of ¢r rom any law now or hereafter in force
providing for the valuation or appraisement of te Property, or any part thereof, prior to
any sale or sales thereof to be made pursuant to a2y provisions herein contained, or to
decree, judgment or order of any court of competeiit juriadiction, or after such sale or

sales claim exercise any rights under any statute now or rereafter in force to redeem

. the property so sold, or any part thereof, or relating to {re marshalling thereof, upon -

foreclosure sale or other enforcement hereof. Mortgagor expraesly waives any and all
rights of redemption and reinstatement from sale under any ‘order or decree of
foreclosure of this Mortgage on its own behalf and on behalf of each and every person,
excepting only decree or judgment creditors of Mortgagor acquiring any interest or title
to the Property subsequent to the date hereof, it being the intent hereof tizi any and all
such rights of redemption and reinstatement of Mortgagor and of all other peisons are
and shall be deemed to be hereby waived to the full extent permitted by law. Mortgagor
will not invoke or utilize any such law or laws or otherwise hinder, delay or impede the
execution of any right, power and remedy as though no such law or laws have been
made or enacted.

8.8. Mgrtgagge;i_n_—&:geﬁssi_an. Nothing shall be construed as constituting
Mortgagee a mortgagee-in-possession in the absence of actual taking of possession of
the Property by Mortgagee.

8.9. Mortgagee’s Right of Possession. Whether or not a complaint to
foreclose this Mortgage has been filed, the court may appoint Mortgagee as mortgagee-
in-possession of the Property. Mortgagor hereby waives any rights it may have to
object to such appointment. Such appointment may be made before or after sale,
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without notice, without regard to the solvency or insolvency of Mortgagor and without
regard to the then value of the Property. Upon such appointment, Mortgagee shall be
entitled to take actual possession of the Property, or any part thereof, personally or by
its agents or attorneys, and Mortgagor shall surrender such possession to Mortgagee,
together with all documents, books, records, papers and accounts of Mortgagor as may
be necessary or desirable in connection with the management and operation of the
Property. Mortgagee may exclude Mortgagor, its agents and servants wholly therefrom
and may act as attorney-in-fact or agent of Mortgagor, or in its own name as Mortgagee,
and under the powers herein granted, hold, operate, manage and control the Property
and conduct the business thereof in such manner as it deems proper or necessary to
enforce the payment or security of the avails, rents, issues and profits of the Property,
including actions for the recovery of rent, actions in forcible detainer and actions in
distress for ran..and with full power:

(@) - ‘o_cancel or terminate any lease or sublease for any cause or on
any grounds that would entitle Mortgagor to cancel the same;

(b)  to elect or disaffirm any lease or sublease which is then sub-
ordinate to the lien hereof except to the extent proscribed by any non-disturbance
agreement to which Mortgagee i< 2 party;

(¢} to extend or mocify .any then existing leases and to make new
leases, which extensions, modifications and new leases may provide for terms to expire
or for options to lessees to extend or renew terins to expire beyond the maturity date of
the Loan secured hereby and beyond the date¢f ihe issuance of a deed or deeds to a
purchaser or purchasers at a foreclosure sale, it bzirg understood and agreed that any
such ieases, and the options or other such provisions tu-he contained therein shall be
binding upon Mortgagor and all persons whose interesiz- i the Property are subject to
the "lien hereof and ugor the purchaser or purchasers ot any foreclosure sale,
notwithstanding any redemption from sale, discharge of the imorigage indebtedness,
satisfaction of any foreclosure decree, or issuance of any certificate of sale or deed to
any purchaser;

(d) to make all necessary or proper repairs, decorating; renewals,
replacements, alterations, additions, betterments and improvements to the overty as
to it may seem judicious:

(¢) to insure and reinsure the same and all risks incidental of
Mortgagee’s possession, operation and management thereof:

(f) to receive all of such avails, rents, issues and profits hereby
granting full power and authority to exercise each and every of the rights, privileges and
powers herein granted at any and all times hereafter, without notice to Mortgagor.
Mortgagee shall not be obligated to perform or discharge, nor does it hereby undertake
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under or by reason of the assignment thereof and of and from any and all claims and
demands whatsoever which may be asserted against it by reason of any alleged
obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained in said leases, Should Mortgagee incur any such
liability, loss or damage, under said leases or under or by reason of the assignment
thereof, or in the defense of any claims or demands, the amount thereof, including
costs, expenses and reasonable attorneys’ fees, shall be secured hereby and
Mortgagor shall reimburse Mortgagee therefor immediately upon demand: and

(g}  to use and apply the avalils, rents, issues, profits and proceeds of
the Propeity in payment of or on account of the following, in such order as Mortgagee
may determine:

(i) to the payment of the operating expenses of the Property, in-
cluding cost of mariagement and leasing thereof (which shall include reasonable
compensation to Motragee and its agent or agents if management be delegated to an
agent or agents, and shal zlso include lease commissions and other compensation and
expenses of seeking and-proruring tenants and entering into leases), established
claims for damages, if any, anj premiums on insurance herein above authorized;

(i)  to the paymient of taxes and special assessments now due
or which may hereafter become due oy the Property; and, if this is a leasehold
mortgage, of all rents due or which may-hecome hereafter due under the underlying
lease;

(i) to the payment of all repairs, decorating, renewals, replace-
ments, alterations, additions, betterments and improverients of the Property, including
but not limited to the cost from time to time of installing or replacing refrigeration and
- gas or electric stoves therein, and of placing the Property in'suzh condition as will, in-the -
judgment of Mortgagee, make it readily rentable; and

(iv)  to the payment of any Loan hereby secured or any defi-
ciency which may resuit from any foreclosure sale.

8.10. Other Remedies. Mortgagee shail have the right, from time {o-ime, to
bring an appropriate action to recover any sums required to be paid by Mortgagor under
the terms of this Mortgage, as they become due, without regard to whether or not any
other Liabilities shall be due, and without prejudice to the right of Mortgagee thereafter
to bring an action of mortgage foreclosure, or any other action, for any default by
Mortgagor existing at the time the earlier action was commenced. In addition,
Mortgagee shall have the right to set-off all or any part of any amount due by Mortgagor
to Mortgagee under any of the Liabilities, against any indebtedness, liabilities or
obligations owing by Mortgagee in any capacity to Mortgagor, including any obligation to
disburse to Mortgagor any funds or other property on deposit with or otherwise in the
possession, control or custody of Mortgagee.
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9.1.  Notices. All notices and communications under this Mortgage shall be in
writing and shall be given by either (a) hand-delivery, (b) first class mail (postage
prepaid), or (c) reliable overnight commercial courier (charges prepaid), to the
addresses listed in this Mortgage. Notice shall be deemed to have been given and
received: (a) if by hand delivery, upon delivery: (b) if by mail, three (3) calendar days
after the date first deposited in the United States mail; and (c) if by overnight courier, on
the date scheduled for delivery. A party may change its address by giving written notice
to the other party as specified herein.

9.2. Remedies Cumulative. The rights and remedies of Mortgagee as
provided in this Mortgage or in any other Loan Document shall be cumulative and
concurreny, may be pursued separately, successively or together, may be exercised as
often as occasion therefor shall arise, and shall be in addition to any other rights or
remedies conferred upon Mortgagee at law or in equity. The failure, at any one or more
times, of Mortgagee to assert the right to declare the Liabilities due, grant any extension
of time for payment ©f the Liabilities, take other or additional security for the payment
thereof, release any security, change any of the terms of the Loan Documents, or waive
or fail to exercise any rigiior remedy under any Loan Document shall not in any way
affect this Mortgage or the righits of Mortgagee.

9.3.  No Implied Waiver. Morigagee shall not be deemed to have modified or
waived any of its rights or remedies harennder unless such modification or waiver is in
writing and signed by Mortgagee, and ‘then only to the extent specifically set forth
therein. A waiver in one event shall not be ccpstrued as continuing or as a waiver of or
bar to such right or remedy on a subsequent evari.

9.4. Partial Invalidity. The invalidity or - ienforceability of any one or more
provisions of this Mortgage shall not render a v other provision invalid or
unenforceable. In lieu of any invalid or unenforceable prcvision, there shall be added-

~ automatically a valid and ‘enforeeable provision as similar in *arms to such invalid or

unenforceable provision as may be possible.

9.5. Binding Effect. The covenants, conditions, waivers; releases and
agreements contained in this Mortgage shall bind, and the benefits thereoi shall inure
to, the parties hereto and their respective heirs, executors, administrators, sticcessors
and assigns and are intended and shall be held to be real covenants running with the
land; provided, however, that this Mortgage cannot be assigned by Mortgagor without
the prior written consent of Mortgagee, and any such assignment or attempted
assignment by Mortgagor shall be void and of no effect with respect to Mortgagee.

9.6. Modifications. This Mortgage may not be supplemented, extended,
modified or terminated except by an agreement in writing signed by the party against
whom enforcement of any waiver, change, modification or discharge is sought.

9.7.  Commercial Loan. Mortgagor represents and warrants that the loans or
other financial accommodations included as Liabilities secured by this Mortgage were
obtained solely for the purpose of carrying on or acquiring a business or commercial
investment and not for residential, consumer, agricultural or household purposes.
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9.8. Governing Law. This Mortgage shall be governed by and construed in
accordance with the substantive laws of the state in which the property is located
without reference to conflict of laws principles.

9.9. Joint and Several Liability. If Mortgagor consists of more than one
person or entity, the word “Mortgagor shall mean each of them and their liability shall
be joint and several,

9.10. Non-Merger. In the event Mortgagee shall acquire title to the Property by
conveyance from Mortgagor or as a result of foreclosure, this Mortgage shali not merge
in the fee estate of the Property but shall remain and continue as an existing and
enforceabic lien for the Liabilities secured hereby until the same shall be released of
record by Mertgagee in writing.

9.11. Coirective ‘Documentation. For and in consideration of the funding or
renewal of the indebradness evidenced by the Note, Mortgagor further agrees to
cooperate with Morlgagee and re-execute any and all documentation relating to the
Loan evidenced by the-iWite and secured by the Mortgage which are deemed
necessary in Mortgagee's rezsohable business judgment in order to correct or adjust
any clerical errors or omissions i Any such document executed in connection with the
Loan evidenced by the Note and sectred by this Mortgage.

9.12. Right of First Offer. Wher Mortgagor elects to arrange permanent
financing with respect to the Property, Moitcagee or its affiliates including Wachovia
Securities and Wachovia Corporation (collectiveiy, “Wachovia”) shall have the right of
first opportunity to register Wachovia Securities, Prinicipal Capital Real Estate investors,
Deutsche Banc Mortgage Capital and Aegon. USA Realty Advisors to provide
permanent financing for the subject Property on terms satisfactory to Mortgagor.
--Mortgagor will - provide-first. notification to Wachovia of itsntent to obtain permanent.
financing and will in a timely manner use its best efforts to previde Wachovia with the
information necessary to enable it to obtain such financing.

[Signatures on Following Page]
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IN WITNESS WHEREOF, Mortgagor, intending to be legally bound, has duly
executed and delivered this Mortgage and Security Agreement as of the day and year
first above written.

MORTGAGOR:

COLE HD BEDFORD PARK IL, LLC, a
Delaware limited liability company

By: COLE REIT ADVISORS I, LLC, a
Signed, sealed and delivered in Delaware limited liability company,
the presencé cf its manager

) F’ong, itsk
ive Vice President

STATE OF ARIZONA
COUNTY OF MARICOPA

The foregoing instrument was acknowledged hefore me on September @_“_ ,
2007, by John M. Pons, as Executive Vice President of COLF REIT ADVISORS II, LLC,

""" a Delaware limited liability company, as manager of COLE'HD BEDFORD . PARK. IL,

LLC, a Delaware limited liability company, on behalf of the comy aries. He is personally
known to me or has produced a valid driver's license as identification.

- i
' (i
Gy, KATHERINE DUNHAM MUWM’ \J;u -

Nolary Public - Arizona NOTARY PUBLIC =~ —

My Commission Expires: & 3 |~10

GMPMwachoviai\Cole\Home Depot Bedford Park IL\Loan Docs\Mortgage.doc
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EXHIBIT A

DESCRIPTION OF REAL PROPERTY

PARCEL 1:

LOTS 3 AND 4 IN BEDFORD CITY SQUARE RESUBDIVISION OF PART OF THE
NORTHEAST 1/4 OF SECTION 28, TOWNSHIP 38 NORTH, RANGE 13, EAST OF
THE THIRD PRINCIPAL MERIDIAN RECORDED JUNE 10, 1992 AS DOCUMENT

NUMBER. 82413208, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

EASEMENTS FUR iNGRESS, EGRESS, UTILITIES AND PARKING AS DESCRIBED
IN THAT CERTAIN OFERATION AND EASEMENT AGREEMENT DATED FEBRUARY
12, 1992 AND RECORDED ON FEBRUARY 20, 1992, WITH THE RECORDER OF
DEEDS OF COOK COUNTY, ILLINOIS, AS DOCUMENT NUMBER 92106810, AND
AS AMENDED BY AMENDIAENT DATED AUGUST 29, 1992 AND RECORDED
OCTOBER 30, 1992 AS DOCIUMENT NUMBER 92809625, OVER, UPON AND
ACROSS THE FOLLOWING PARCE! OF LAND: LOTS 1 AND 2 IN BEDFORD CITY
SQUARE, BEING A SUBDIVISION 'IN-TYE NORTHEAST 1/4 OF SECTION 28,
TOWNSHIP 38 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN

COOK COUNTY, ILLINOIS.
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