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MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the “Instrument”) is dated as of the 5™ day of October, 2007, by ASN
CHICAGO LLC, a limited lLability company organized and existing under the laws of
Delaware, whose address is c/o 45 Rockefeller Plaza, New York, New York 10111, Attention:
General Counsel, and ¢/o Archstone-Smith Operating Trust, 9200 E. Panorama Circle, Suite 400,
Englewosd, Colorado 80112, Attention: General Counsel, as mortgagor (“Borrower™), for the
benefit of (i)t EHMAN BROTHERS HOLDINGS, INC., a corporation organized and existing
under the laws-0f Delaware, whose address is 399 Park Avenue, New York, New York 10022,
Attention: Mr. Chiarizs Manna (ii) BANK OF AMERICA, N.A., a national banking association,
whose address is Hearsi Tower, 16™ Floor, 214 North Tryon Street, Charlotte, North Carolina
28255, and (iii) BARCLAYS CAPITAL REAL ESTATE INC., a corporation organized and
existing under the laws of Delaware, whose address is 200 Park Avenue, New York, New York
10166, as mortgagee (individuallv-and collectively, “Lender”).

Borrower is indebted to Lendcrin the principal amount of $945,336,832.00, as evidenced
by Borrower’s Note (defined hereinait¢r) payable to Lender, dated as of the date of this
Instrument, and maturing on November 1, 201Z; up to the Maximum Secured Amount.

TO SECURE TO LENDER (i) the repayinent of the Indebtedness evidenced by the Note
payable to Lender, and all renewals, extensions and pindifications of the Indebtedness, (ii) any
additional note made by Collateral Pool Borrower fiorn time to time pursuant to the Master
Agreement, (iii} the performance of the covenants and agreeinents of Collateral Pool Borrower
contained in the Master Agreement, (iv) the payment of ail-sims advanced by or on behalf of
Lender to protect the security of this Instrument under Section 12, 2nd (v) the performance of the
covenants and agreements of Borrower contained in the Loan”Socuments, subject to any
easements and restrictions listed in a schedule of exceptions to coverage in any title insurance
policy issued to Lender contemporaneously with the execution and recordation of this Instrument
and insuring Lender’s interest in the Mortgaged Property, including the Lana 'ocated in Cook
County, State of 1llinois and described in Exhibit A attached to this Instrument.

NOW THEREFORE, in consideration of the recitals set forth above, the mutual promises
herein and in the Loan Documents contained, and other good and valuable consideration, and as
an inducement to Lender to make the loan evidenced by the Note, Borrower does hereby
irrevocably GRANT, MORTGAGE, ASSIGN, WARRANT AND CONVEY to Lender the
Mortgaged Property, including the Land located in Cook County, Illinois and described in
Exhibit A attached to this Instrument, TO HAVE AND HOLD the Mortgaged Property unto and
for the use and benefit of Lender and its successors and assigns, FOREVER, subject, however, to
the terms and conditions set forth in this Instrument.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page ]
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Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged
Property and has the right, power and authority to mortgage, grant, convey and assign the
Mortgaged Property, and that the Mortgaged Property is unencumbered, subject to the Permitted
Liens. Borrower covenants that Borrower will warrant and defend generally the title to the
Mortgaged Property against all claims and demands, subject to any easements and restrictions
listed in a schedule of exceptions to coverage in any title insurance policy issued to Lender
contemporaneously with the execution and recordation of this Instrument and insuring Lender’s
interest in the Mortgaged Property.

Covenants. Borrower and Lender covenant and agree as follows:
1. DEFINITIONS.

The foliowig terms, when used in this Instrument (including when used in the above
recitals), shall have ib¢ Tallowing meanings:

{(a) “Borrower” /me=ans all persons or entities identified as “Borrower” in the first
paragraph of this Instrument, together with their successors and assigns.

(b)  “Collateral Agreemer” means any separate agreement between Borrower and
Lender for the purpose of establishizp replacement reserves for the Mortgaged Property,
establishing a fund to assure completion of rejiairs or improvements specified in that agreement,
or assuring reduction of the outstanding principal-balance of the Indebtedness if the occupancy of
or income from the Mortgaged Property does not iicrease to a level specified in that agreement,
or any other agreement or agreements between Botrower and Lender which provide for the
establishment of any other fund, reserve or account.

(©) “Environmental Permit” means any permit, liceuse, or other authorization issued
under any Hazardous Materials Law with respect to any activities-or businesses conducted on or
in relation to the Mortgaged Property.

(d)  “Event of Default” means the occurrence of any event listed 1 Section 22.

()  “Fixtures” means all property which is so attached to th< -Land or the
Improvements as to constitute a fixture under applicable law, including: machinery; equipment,
engines, boilers, incinerators, installed building materials; systems and equipment for the purpose
of supplying or distributing heating, cooling, electricity, gas, water, air, or light; antennas, cable,
wiring and conduits used in connection with radio, television, security, fire prevention, or fire
detection or otherwise used to carry electronic signals; telephone systems and equipment;
elevators and related machinery and equipment; fire detection, prevention and extinguishing
systems and apparatus; security and access control systems and apparatus; plumbing systems;
water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers, garbage disposers,
washers, dryers and other appliances; light fixtures, awnings, storm windows and storm doors;
pictures, screens, blinds, shades, curtains and curtain rods; mirrors; cabinets, paneling, rugs and
floor and wall coverings; fences, trees and plants; swimming pools; and exercise equipment.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page 2
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(D “Governmental Authority” means any board, commission, department or body of
any municipal, county, state or federal governmental unit, or any subdivision of any of them, that
has or acquires jurisdiction over the Mortgaged Property or the use, operation or improvement of
the Mortgaged Property.

(2  “Hazardous Materials” means petroleum and petroleum products and compounds
containing them, including gasoline, diesel fuel and oil; explosives; flammable materials;
radioactive materials; polychlorinated biphenyls (“PCBs”) and compounds containing them; lead
and lead-based paint; asbestos or asbestos-containing materials in any form that is or could become
friable; urderzround or above-ground storage tanks, whether empty or containing any substance;
any substancz the presence of which on the Mortgaged Property is prohibited by any federal, state
or local authotity-any substance that requires special handling; and any other material or substance
now or in the futuied=fined as a “hazardous substance,” “hazardous material,” “hazardous waste,”
“toxic substance,” “toxiz, pollutant,” “contaminant,” or “pollutant” within the meaning of any
Hazardous Materials Law

(h) “Hazardous Materials Laws” means all federal, state, and local laws, ordinances
and regulations and standards, rules, nolicies and other governmental requirements, administrative
rulings and court judgments and decrees in effect now or in the future and including all
amendments, that relate to Hazardousi/aterials and apply to Borrower or to the Mortgaged
Property. Hazardous Materials Laws include;, but are not limited to, the Comprehensive
Environmental Response, Compensation and Linsility Act, 42 U.S.C. Section 9601, ef seq., the
Resource Conservation and Recovery Act, 42 U:5.C. Section 6901, et seq., the Toxic Substance
Control Act, 15 U.S.C. Section 2601, ef seq., the Cleau V/ater Act, 33 U.S.C. Section 1251, et seq.,
and the Hazardous Materials Transportation Act, 49 U;S._. Section 5101, et seq., and their state
analogs,

(1) “Impoesitions” and “Imposition Deposits” are definslin Section 7(a).

) “Improvements” means the buildings, structures, improvements, and alterations
now constructed or at any time in the future constructed or placed upon th: Lénd, including any
future replacements and additions.

(k) “Indebtedness” means the principal of, interest on, and all other amour'ts due at any
time under, the Note, this Instrument or any other Loan Document, including prepayment
premiums, late charges, default interest, and advances as provided in Section 12 to protect the
security of this Instrument.

(I [Intentionally omitted]

(m)  “Key Principal” means the natural person(s) or entity identified as such at the foot
of this Instrument, and any person or entity who becomes a Key Principal after the date of this
Instrument and is identified as such in an amendment or supplement to this Instrument.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 FPage 3
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(n)  “Land” means the land described in Exhibit A.

(0) “Leases” means all present and future leases, subleases, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property (including proprietary
leases or occupancy agreements if Borrower is a cooperative housing corporation), and all
modifications, extensions or renewals.

(p)  “Lender” means the entity identified as “Lender” in the first paragraph of this
Instrument and its successors and assigns, or any subsequent holder of the Note.

(@} . “Loan Documents” means the Note, this Instrument, all guaranties, all indemnity
agreements, all Cellateral Agreements, O&M Programs, and any other documents now or in the
future executed by Rorrower, Key Principal, any guarantor or any other person in connection with
the loan evidenced by ‘¢ Note, as such documents may be amended from time to time.

(r) “Loan Servicer” means the entity that from time to time is designated by Lender to
collect payments and deposits-and receive notices under the Note, this Instrument and any other
Loan Document, and otherwise to service the loan evidenced by the Note for the benefit of Lender.
Unless Borrower receives notice t¢ 2. contrary, the Loan Servicer is the entity identified as
“Lender” in the first paragraph of this Inst{ment.

(s) “Mortgaged Property” means-2ll-of Borrower’s present and future right, title and
interest in and to all of the following:

(1)  the Land;

(2)  the Improvements;
(3)  the Fixtures;

(4)  the Personalty;

(5)  all current and future rights, including air rights, developmexi* tights, Zoning
rights and other similar rights or interests, easements, Jznements,
rights-of-way, strips and gores of land, streets, alleys, roads, sewer rights,
walers, watercourses, and appurtenances related to or benefitting the Land or
the Improvements, or both, and all rights-of-way, streets, alleys and roads
which may have been or may in the future be vacated;

(6) all proceeds paid or to be paid by any insurer of the Land, the Improvements,
the Fixtures, the Personalty or any other part of the Mortgaged Property,
whether or not Borrower obtained the insurance pursuant to Lender’s
requirement,

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page 4
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(7} all awards, payments and other compensation made or to be made by any
municipal, state or federal authority with respect to the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof;

(8) all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future, including
cash or securities deposited to secure performance by parties of their
obligations;

(9)  ail proceeds from the conversion, voluntary or involuntary, of any of the
above ‘o cash or liquidated claims, and the right to collect such proceeds;

(10)  all Rents and Leases;

(11)  all earnings, royaltics, accounts receivable, issues and profits from the Land,
the Improvements ov ary-other part of the Mortgaged Property, and all
undisbursed proceeds of the loan secured by this Instrument and, if
Borrower is a cooperative wousing corporation, maintenance charges or
assessments payable by shareholders or residents;

(12)  all Imposition Deposits;

(13)  all refunds or rebates of Impositions by any municipal, state or federal
authority or insurance company (other than refinds applicable to periods
before the real property tax year in which this Instrumisnt is dated);

(14)  all tenant security deposits which have not been forfeited by any tenant
under any Lease; and

(15)  all names under or by which any of the above Mortgaged Property may be
operated or known, and all trademarks, trade names, and goodwill relating to
any of the Mortgaged Property.

(t) “Note” means the Multifamily Note described on page 1 of this Instrument,
including the Acknowledgment and Agreement of Key Principal to Personal Liability for
Exceptions to Non-Recourse Liability (if any), and all schedules, riders, allonges and addenda, as
such Multifamily Note may be amended from time to time.

(W  “O&M Program” is defined in Section 18(a).

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page 5
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(v)  “Personalty” means all equipment, inventory, general intangibles which are used
now or in the future in connection with the ownership, management or operation of the Land or the
Improvements or are located on the Land or in the Improvements, including furniture, furnishings,
machinery, building materials, appliances, goods, supplies, tools, books, records (whether in written
or electronic form), computer equipment (hardware and software) and other tangible personal
property (other than Fixtures) which are used now or in the future in connection with the
ownership, management or operation of the Land or the Improvements or are located on the Land
or in the Improvements, and any operating agreements relating to the Land or the Improvements,
and any surveys, plans and specifications and contracts for architectural, engineering and
construction services relating to the Land or the Improvements and all other intangible property and
rights relating to the operation of, or used in connection with, the Land or the Improvements,
including all geve:nmental permits relating to any activities on the Land.

(W) “Properdy Jurisdiction” is defined in Section 30(a).

(x)  “Rents” mea:s)all rents (whether from residential or non-residential space),
revenues and other income of the Land or the Improvements, including subsidy payments received
from any sources (including, but nnt limited to payments under any Housing Assistance Payments
Contract), parking fees, laundry and v Jing machine income and fees and charges for food, health
care and other services provided at the Mortgaged Property, whether now due, past due, or to
become due, and deposits forfeited by tenants.

(¥)  “Taxes” means all taxes, assesstacris. vault rentals and other charges, if any,
genceral, special or otherwise, including all assessmenis fo- schools, public betterments and general
or local improvements, which are levied, assessed or iniposed by any public authority or quasi-
public authority, and which, if not paid, will become a lien, on the L.and or the Improvements.

(z) “Transfer” means (A) a sale, assignment, transfer ur other disposition (whether
voluntary, involuntary or by operation of law); (B) the granting, creating or attachment of a lien,
encumbrance or security interest (whether voluntary, involuntary or by operation of law); (C) the
issuance or other creation of an ownership interest in a legal entity, including & paitnership interest,
interest in a limited liability company or corporate stock; (D) the withdrawal, retiteinant, removal or
involuntary resignation of a partner in a partnership or a member or manager in a lniited liability
company; or (E) the merger, dissolution, liquidation, or consolidation of a legal entity.(“Iransfer”
does not include (i) a conveyance of the Mortgaged Property at a judicial or non-judicial foreclosure
sale under this Instrument or (ii) the Mortgaged Property becoming part of a bankruptey estate by
operation of law under the United States Bankruptcy Code. For purposes of defining the term
“Transfer,” the term “partnership” shall mean a general partnership, a limited partnership, a joint
venture and a limited liability partnership, and the term “partner” shall mean a general partner, a
limited partner and a joint venturer.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page 6
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2, UNIFORM COMMERCIAL CODE SECURITY AGREEMENT.

This Instrument is also a security agreement under the Uniform Commercial Code for any
of the Mortgaged Property which, under applicable law, may be subject to a security interest under
the Uniform Commercial Code, whether acquired now or in the future, and all products and cash
and non-cash proceeds thereof (collectively, “UCC Collateral”), and Borrower hereby grants to
Lender a security interest in the UCC Collateral. Borrower hereby authorizes Lender to file
financing statements, continuation statements and financing statement amendments in such form as
Lender may require to perfect or continue the perfection of this security interest and Borrower
agrees, if Lender so requests, to execute and deliver to Lender such financing statements,
continuatior’ statements and amendments. Borrower shall pay all filing costs and all costs and
expenses of any record searches for financing statements that Lender may require. Without the
prior written consent of Lender, Borrower shall not create or permit to exist any other lien or
security interest‘1n-say of the UCC Collateral. If an Event of Default has occurred and is
continuing, Lender sheii *ave the remedies of a secured party under the Uniform Commercial
Code, in addition to all ternsdies provided by this Instrument or existing under applicable law. In
exercising any remedies, Lendermay exercise its remedies against the UCC Collateral separately or
together, and in any order, witheat in-any way affecting the availability of Lender’s other remedies,
This Instrument constitutes a financing statement with respect to any part of the Mortgaged
Property which is or may become a Fixtuge.

3. ASSIGNMENT OF RENT3; ATPOINTMENT OF RECEIVER; LENDER
IN POSSESSION.

(@  As part of the consideration for tiw Jadebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. ¢ is the intention of Borrower to establish
a present, absolute and irrevocable transfer and assignment to Ienider of all Rents and to authorize
and empower Lender to collect and receive all Rents without the nceessity of further action on the
part of Borrower. Promptly upon request by Lender, Borrower agiets o execute and deliver such
further assignments as Lender may from time to time require. Borrewer-and Lender intend this
assignment of Rents to be immediately effective and to constitute an absouuie present assignment
and not an assignment for additional security only. For purposes of giving e’tec! to this absolute
assignment of Rents, and for no other purpose, Rents shall not be deemed 10_be<a part of the
“Mortgaged Property,” as that term is defined in Section 1(s). However, if this présent, absolute
and unconditional assignment of Rents is not enforceable by its terms under the laws of the
Property Jurisdiction, then the Rents shall be included as 2 part of the Mortgaged Property and it is
the intention of the Borrower that in this circumstance this Instrument create and perfect a lien on
Rents in favor of Lender, which lien shall be effective as of the date of this Instrument.

(b)  After the occurrence of an Event of Default, Borrower authorizes Lender to collect,
sue for and compromise Rents and directs each tenant of the Mortgaged Property to pay all Rents
to, or as directed by, Lender, and Borrower shall, upon Borrower’s receipt of any Rents from any
sources (including, but not limited to subsidy payments under any Housing Assistance Payments
Contract), pay the total amount of such receipts to the Lender. However, until the occurrence of an
Event of Default, Lender hereby grants to Borrower a revocable license to collect and receive all

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - Form 4014 11/01 Page7
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Rents, to hold all Rents in trust for the benefit of Lender and to apply all Rents to pay the
installments of interest and principal then due and payable under the Note and the other amounts
then due and payable under the other Loan Documents, including Imposition Deposits, and to pay
the current costs and expenses of managing, operating and maintaining the Mortgaged Property,
including utilities, Taxes and insurance premiums (to the extent not included in Imposition
Deposits), tenant improvements and other capital expenditures. So long as no Event of Default has
occurred and is continuing, the Rents remaining after application pursuant to the preceding sentence
may be retained by Borrower free and clear of, and released from, Lender’s rights with respect to
Rents under this Instrument. From and after the occurrence of an Event of Default, and without the
necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property
directly, or 0y a receiver, Borrower’s license to collect Rents shall automatically terminate and
Lender shall yithout notice be entitled to all Rents as they become due and payable, including
Rents then due'ard unpaid. Borrower shall pay to Lender upon demand all Rents to which Lender
is entitled. At aiy-tme on or after the date of Lender’s demand for Rents, Lender may give, and
Borrower hereby irrevacably authorizes Lender to give, notice to all tenants of the Mortgaged
Property instructing theta ‘o-pay all Rents to Lender, no tenant shall be obligated to inquire further
as to the occurrence or contindance of an Event of Default, and no tenant shall be obligated to pay
to Borrower any amounts which are actually paid to Lender in response to such a notice, Any such
notice by Lender shall be delivered to cach tenant personally, by mail or by delivering such demand
to cach rental unit. Borrower shall nét ‘nterfere with and shall cooperate with Lender’s collection
of such Rents.

(c) Borrower represents and warrants o Lender that Borrower has not executed any
prior assignment of Rents (other than an assignmeirt of Rents securing indebtedness that will be
paid off and discharged with the proceeds of the loan evidinced by the Note), that Borrower has not
performed, and Borrower covenants and agrees that it will not perform, any acts and has not
executed, and shall not execute, any instrument which would prevent Lender from exercising its
rights under this Section 3, and that at the time of execution of-this Instrument there has been no
anticipation or prepayment of any Rents for more than two months prior to the due dates of such
Rents. Borrower shall not collect or accept payment of any Rents mei«ihan two months prior to
the due dates of such Rents.

(d)  Ifan Event of Default has occurred and is continuing, Lender may «cgardless of the
adequacy of Lender’s security or the solvency of Borrower and even in the absence of waste, enter
upon and take and maintain full control of the Mortgaged Property in order to perform il acts that
Lender in its discretion determines to be necessary or desirable for the operation and maintenance
of the Mortgaged Property, including the execution, cancellation or modification of Leases, the
collection of all Rents, the making of repairs to the Mortgaged Property and the execution or
termination of contracts providing for the management, operation or maintenance of the Mortgaged
Property, for the purposes of enforcing the assignment of Rents pursuant to Section 3(a), protecting
the Mortgaged Property or the security of this Instrument, or for such other purposes as Lender in
its discretion may deem necessary or desirable. Alternatively, if an Event of Default has occurred
and is continuing, regardless of the adequacy of Lender’s security, without regard to Borrower’s
solvency and without the necessity of giving prior notice (oral or written) to Borrower, Lender may
apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged Property
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to take any or all of the actions set forth in the preceding sentence. If Lender elects to seek the
appointment of a receiver for the Mortgaged Property at any time after an Event of Default has
occurred and is continuing, Borrower, by its execution of this Instrument, expressly consents to the
appointment of such receiver, including the appointment of a receiver ex parte if permitted by
applicable law. Lender or the receiver, as the case may be, shall be entitled to receive a reasonable
fec for managing the Mortgaged Property. Immediately upon appointment of a receiver or
immediately upon the Tender’s entering upon and taking possession and control of the Mortgaged
Property, Borrower shall surrender possession of the Mortgaged Property to Lender or the receiver,
as the case may be, and shall deliver to Lender or the recetver, as the case may be, all documents,
records (including records on electronic or magnelic media), accounts, surveys, plans, and
specifications relating to the Mortgaged Property and all security deposits and prepaid Rents. In the
cvent Lender iakes possession and control of the Mortgaged Property, Lender may exclude
Borrower and s renresentatives from the Mortgaged Property. Borrower acknowledges and agrees
that the exercise by I ender of any of the rights conferred under this Section 3 shall not be construed
to make Lender a mertgagee-in-possession of the Mortgaged Property so long as Lender has not
itself entered into actual posssssion of the Land and Improvements.

(¢)  If Lender enters ne Mortgaged Property, Lender shall be liable to account only to
Borrower and only for those Rerits actually received. Lender shall not be liable to Borrower,
anyone claiming under or through Beirawer or anyone having an interest in the Mortgaged
Property, by reason of any act or omissicn 6f Lender under this Section 3, and Borrower hereby
releases and discharges Lender from any suca lizbility to the fullest extent permitted by law.

) If the Rents are not sufficient to micét the costs of taking control of and managing
the Mortgaged Property and collecting the Rents, any mads expended by Lender for such purposes
shall become an additional part of the Indebtedness as provided in Section 12.

(2)  Any entering upon and taking of control of the Mertgaged Property by Lender or the
receiver, as the case may be, and any application of Rents as provided-in this Instrument shall not
cure or waive any Event of Default or invalidate any other right ¢i remedy of Lender under
applicable law or provided for in this Instrument,

4. ASSIGNMENT OF LEASES; LEASES AFF ECTING THE MGRTGAGED
PROPERTY.

(@  As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrower’s right, title and interest in, to and
under the Leases, including Borrower’s right, power and authority to modify the terms of any such
Lease, or extend or terminate any such Lease. It is the intention of Borrower to establish a present,
absolute and irrevocable transfer and assignment to Lender of all of Borrower’s right, title and
interest in, to and under the Leases. Borrower and Lender intend this assignment of the Leases to
be immediately effective and to constitute an absolute present assignment and not an assignment for
additional security only. For purposes of giving effect to this absolute assignment of the Leases,
and for no other purpose, the Ieases shall not be deemed to be a part of the “Mortgaged Property,”
as that term is defined in Section I(s). However, if this present, absolute and unconditional
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assignment of the Leases is not enforceable by its terms under the laws of the Property Jurisdiction,
then the Leases shall be included as a part of the Mortgaged Property and it is the intention of the
Borrower that in this circumstance this Instrument create and perfect a lien on the Leases in favor of
Lender, which lien shall be effective as of the date of this Instrument.

(b)  Until Lender gives notice to Borrower of Lender’s exercise of its rights under this
Section 4, Borrower shall have all rights, power and authotity granted to Borrower under any Lease
(except as otherwise limited by this Section or any other provision of this Instrument), including the
right, power and authority to modify the terms of any Lease or extend or terminate any Lease.
Upon the occurrence of an Event of Default, the permission given to Borrower pursuant to the
preceding senience to exercise all rights, power and authority under Leases shall automatically
terminate. Beivower shall comply with and observe Borrower’s obligations under all Leases,
including Borr¢wer’s obligations pertaining to the maintenance and disposition of tenant security
deposits.

() Borrower acknowledges and agrees that the exercise by Lender, either directly or by
areceiver, of any of the rights Cunferred under this Section 4 shall not be construed to make Lender
a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered into
actual possession of the Land and the Improvements. The acceptance by Lender of the assignment
of the Leases pursuant to Section 4(a) shall not at any time or in any event obligate Lender to take
any action under this Instrument or to expei)2 any money or to incur any expenses. Lender shall not
be liable in any way for any injury or damage person or property sustained by any person or
persons, firm or corporation in or about the Moxtgagad Property. Prior to Lender’s actual entry into
and taking possession of the Mortgaged Property, Lezider shall not (i) be obligated to perform any
of the terms, covenants and conditions contained in any Lease (or otherwise have any obligation
with respect to any Lease); (ii) be obligated to appear in o7 dsfend any action or proceeding relating
to the Lease or the Mortgaged Property; or (iii) be responsibic-for the operation, control, care,
management or repair of the Mortgaged Property or any porticn of the Mortgaged Property. The
execution of this Instrument by Borrower shall constitute conclusive evidence that all responsibility
for the operation, control, care, management and repair of the Mortgazed Property is and shall be
that of Borrower, prior to such actual entry and taking of possession.

(d)  Upon delivery of notice by Lender to Borrower of Lender’s exérdise. of Lender’s
rights under this Section 4 at any time after the occurrence of an Event of Default, zod without the
necessity of Lender entering upon and taking and maintaining control of the Mortgagzd Property
directly, by a receiver, or by any other manner or proceeding permitted by the laws of the Property
Jurisdiction, Lender immediately shall have all rights, powers and authority granted to Borrower
under any Lease, including the right, power and authority to modify the terms of any such Lease, or
extend or terminate any such Lease.

(e) Borrower shall, promptly upon Lender’s request, deliver to Lender an executed copy
of each residential Lease then in effect. All Leases for residential dwelling units shall be on forms
approved by Lender, shall be for initial terms of at least six months and not more than two years,
and shall not include options to purchase. If customary in the applicable market, residential Leases
with terms of less than six months may be permitted with Lender’s prior written consent.
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(H Borrower shall not lease any portion of the Mortgaged Property for non-residential
use except with the prior written consent of Lender and Lender’s prior written approval of the Lease
agreement.  Borrower shall not modify the terms of, or extend or terminate, any Lease for non-
residential use (including any Lease in existence on the date of this Instrument) without the prior
written consent of Lender. Borrower shall, without request by Lender, deliver an executed copy of
each non-residential Lease to Lender promptly after such Lease is signed. All non-residential
Leases, including renewals or extensions of existing Leases, shall specifically provide that (1) such
Leases are subordinate to the lien of this Instrument (unless waived in writing by Lender); (2) the
tenant shall attorn to Lender and any purchaser at a foreclosure sale, such attornment to be self-
executing ana effective upon acquisition of title to the Mortgaged Property by any purchaser at a
foreclosure sal<-or by Lender in any manner; (3) the tenant agrees to execute such further evidences
of attornment &5 Lender or any purchaser at a foreclosure sale may from time to time request; (4)
the Lease shall noc be-terminated by foreclosure or any other transfer of the Mortgaged Property; (5)
after a foreclosure salé of the Mortgaged Property, Lender or any other purchaser at such
foreclosure sale may, at'Linder’s or such purchaser’s option, accept or terminate such Lease; and
(6) the tenant shall, upon recéipt after the occurrence of an Event of Default of a written request
from Lender, pay all Rents payabie under the [ ease to Lender.

(g8)  Borrower shall not rec=i e or accept Rent under any Lease (whether residential or
non-residential) for more than two months {radvance.

S PAYMENT OF INDEBTEDNESS: PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM.

Borrower shall pay the Indebtedness when due in gecordance with the terms of the Note and
the other Loan Documents and shall perform, observe and comply, with all other provisions of the
Note and the other Loan Documents, Borrower shall pay a pieravment premium in connection
with certain prepayments of the Indebtedness, including a payment made after Lender's exercise of
any right of acceleration of the Indebtedness, as provided in the Note,

6. EXCULPATION.

Borrower’s personal liability for payment of the Indebtedness and for perforinance of the
other obligations to be performed by it under this Instrument is limited in the manner; and to the
extent, provided in the Note.
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7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES,

(@) Borrower shall deposit with Lender on the day monthly installments of principal or
interest, or both, are due under the Note (or on another day designated in writing by Lender), until
the Indebtedness is paid in full, an additional amount sufficient to accumulate with Lender the
entire sum required to pay, when due (1) any water and sewer charges which, if not paid, may result
in a lien on all or any part of the Mortgaged Property, (2) the premiums for fire and other hazard
insurance, rent loss insurance and such other insurance as Lender may require under Section 19, 3
Taxes, and (4) amounts for other charges and expenses which Lender at any time reasonably deems
necessary to protect the Mortgaged Property, to prevent the imposition of liens on the Mortgaged
Property, orGtherwise to protect Lender’s interests, all as reasonably estimated from time to time by
Lender. The amounts deposited under the preceding sentence are collectively referred to in this
Instrument as the “Ymposition Deposits”. The obligations of Borrower for which the Imposition
Deposits are required-are collectively referred to in this Instrument as “Impositions”, The amount
of the Imposition Deposits shall be sufficient to enable Lender to pay each Imposition before the
last date upon which stchi payment may be made without any penalty or interest charge being
added. Lender shall maintain fecords indicating how much of the monthly Imposition Deposits and
how much of the aggregate Imposition Deposits held by Lender are held for the purpose of paying
Taxes, insurance premiums and ea-h other obligation of Borrower for which Imposition Deposits
are required. Any waiver by Lender of the requirement that Borrower remit Imposition Deposits to
Lender may be revoked by Lender, in Lenidér’s discretion, at any time upon notice to Borrower.

(b)  Imposition Deposits shall be heid in-an institution (which may be Lender, if Lender
1s such an institution) whose deposits or accounts-drc insured or guaranteed by a federal agency.
Lender shall not be obligated to open additional acéonnts or deposit Imposition Deposits in
additional institutions when the amount of the Imposition’ Ceposits exceeds the maximum amount
of the federal deposit insurance or guaranty. Lender shall apyiythe Imposition Deposits to pay
Impositions so long as no Event of Default has occurred and is-cortinuing. Unless applicable law
requires, Lender shall not be required to pay Borrower any interesc-earnings or profits on the
Imposition Deposits. Borrower hereby pledges and grants to Lendei a security interest in the
Imposition Deposits as additional security for all of Borrower’s obligations under this Instrument
and the other Loan Documents. Any amounts deposited with Lender under th’s Section 7 shall not
be trust funds, nor shall they operate to reduce the Indebtedness, unless applied by iender for that
purpose under Section 7(g).

(c) If Lender receives a bill or invoice for an Imposition, Lender shall pay the
Imposition from the Imposition Deposits held by Lender. Lender shall have no obligation to pay
any Imposition to the extent it exceeds Imposition Deposits then held by Lender. Lender may pay
an Imposition according to any bill, statement or estimate from the appropriate public office or
insurance company without inquiring into the accuracy of the bill, statement or estimate or into the
validity of the Imposition.

(d)  Ifat any time the amount of the Imposition Deposits held by Lender for payment of
a specific Imposition exceeds the amount reasonably deemed necessary by Lender, the excess shall
be credited against future installments of Imposition Deposits. If at any time the amount of the
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Imposition Deposits held by Lender for payment of a specific Imposition is less than the amount
reasonably estimated by Lender to be necessary, Borrower shall pay to Lender the amount of the
deficiency within 15 days after notice from Lender.

(¢)  If an Event of Default has occurred and is continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as Lender determines, in Lender’s discretion,
to pay any Impositions or as a credit against the Indebtedness. Upon payment in full of the
Indebtedness, Lender shall refund to Borrower any Imposition Deposits held by Lender.

8. COLLATERAL AGREEMENTS.

Borrower shall deposit with Lender such amounts as may be required by any Collateral
Agreement and shull perform all other obligations of Borrower under each Collateral Agreement.

9. APPLICATION OF PAYMENTS.

If at any time Lender teceives, from Borrower or otherwise, any amount applicable to the
Indebiedness which is less than-all amounts due and payable at such time, then Lender may apply
that payment to amounts then du¢ and payable in any manner and in any order determined by
Lender, in Lender’s discretion. Neitler Tender’s acceptance of an amount which is less than all
amounts then due and payable nor Lender’s anplication of such payment in the manner authorized
shall constitute or be deemed to constitute e.thera waiver of the unpaid amounts or an accord and
satisfaction. Notwithstanding the application of any-such amount to the Indebtedness, Borrower’s
obligations under this Instrument and the Note shallze:nain unchanged.

10.  COMPLIANCE WITH LAWS.

Borrower shall comply with all laws, ordinances, regulations and requirements of any
Governmental Authority and all recorded lawful covenants and agrecirents relating to or affecting
the Mortgaged Property, including all laws, ordinances, regulations, réjuivements and covenants
pertaining to health and safety, construction of improvements on the Moitgaged Property, fair
housing, zoning and land use, and Leases. Borrower also shall comply with all apy licable laws that
pertain to the maintenance and disposition of tenant security deposits. Borrower stisil at all times
maintain records sufficient to demonstrate compliance with the provisions of ts Section 10.
Borrower shall take appropriate measures to prevent, and shall not engage in or knowirgly permit,
any illegal activities at the Mortgaged Property that could endanger tenants or visitors, result in
damage to the Mortgaged Property, result in forfeiture of the Mortgaged Property, or otherwise
materially impair the lien created by this Instrument or Lender’s interest in the Mortgaged Property.
Borrower represents and warrants to Lender that no portion of the Mortgaged Property has been or
will be purchased with the proceeds of any illegal activity.

11.  USE OF PROPERTY.

Unless required by applicable law, Borrower shall not (a) except for any change in use
approved by Lender, allow changes in the use for which all or any part of the Mortgaged Property is
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being used at the time this Instrument was executed, (b) convert any individual dwelling units or
common areas to commercial use, (¢) initiate or acquiesce in a change in the zoning classification
of the Mortgaged Property, or (d) establish any condominium or cooperative regime with respect to
the Mortgaged Property.

12. PROTECTION OF LENDER’S SECURITY.

(a)  If Borrower fails to perform any of its obligations under this Instrument or any other
Loan Document, or if any action or proceeding is commenced which purports to affect the
Mortgaged Property, Lender’s security or Lender’s rights under this Instrument, including eminent
domain, insoivency, code enforcement, civil or criminal forfeiture, enforcement of Hazardous
Materials Laws; fraudulent conveyance or reorganizations or proceedings involving a bankrupt or
decedent, then [erider at Lender’s option may make such appearances, disburse such sums and take
such actions as Iender reasonably deems necessary to perform such obligations of Borrower and to
protect Lender’s interest, ncluding (1) payment of fees and out-of-pocket expenses of attorneys,
accountants, inspectors and zonsultants, (2) entry upon the Mortgaged Property to make repairs or
secure the Mortgaged Property,)(3) procurement of the insurance required by Section 19, and (4)
payment of amounts which Borrower has failed to pay under Sections 15 and 17.

(b)  Any amounts disbursed by Lender under this Section 12, or under any other
provision of this Instrument that treats suck <isbursement as being made under this Section 12, shall
be added to, and become part of, the principal component of the Indebtedness, shall be immediately
due and payable and shall bear interest from (e aate of disbursement until paid at the “Default
Rate”, as defined in the Note.

()  Nothing in this Section 12 shall require Lerder to incur any expense or take any
action.

13.  INSPECTION,

Lender, its agents, representatives, and designees may make or caise to be made entrics
upon and inspections of the Mortgaged Property (including environmental i ispeztions and tests)
during normal business hours, or at any other reasonable time.

14, BOOKS AND RECORDS; FINANCIAL REPORTING.

(@)  Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent’s offices, and upon Lender’s request shall make available at the Mortgaged
Property, complete and accurate books of account and records (including copies of supporting bills
and invoices) adequate to reflect correctly the operation of the Mortgaged Property, and copies of
all written contracts, Leases, and other instruments which affect the Mortgaged Property. The
books, records, contracts, Leases and other instruments shall be subject to examination and
inspection at any reasonable time by Lender.

(b) Borrower shall furnish to Lender all of the following:
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(1) within 120 days after the end of cach fiscal year of Borrower, a statement of
income and expenses for Borrower's operation of the Mortgaged Property
for that fiscal year, a statement of changes in financial position of Borrower
relating to the Mortgaged Property for that fiscal year and, when requested
by Lender, a balance sheet showing all assets and liabilities of Borrower
relating to the Mortgaged Property as of the end of that fiscal year;

(2)  within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender’s request, a rent schedule for the Mortgaged
Property showing the name of each tenant, and for each tenant, the space
occupied, the lease expiration date, the rent payable for the current month,
the date through which rent has been paid, and any related information
requested by Lender;

(3)  within 120 days after the end of each fiscal year of Borrower, and at any
other tiznie upon Lender’s request, an accounting of all security deposits held
pursuant 2o all Leases, including the name of the institution (if any) and the
names and 'dentification numbers of the accounts (if any) in which such
security deposi's.are held and the name of the person 1o contact at such
financial institution, along with any authority or release necessary for Lender
to access information reg=uding such accounts;

(4)  within 120 days after the énd of each fiscal year of Borrower, and at any
other time upon Lender’s requesy, 3 statement that identifies all owners of
any interest in Borrower and the dnierest held by each, if Borrower is a
corporation, all officers and directors of Rorrower, and if Borrower is a
limited liability company, all managers wio sre not members;

(5) upon Lender’s request, a monthly property nriamagement report for the
Mortgaged Property, showing the number of inquities made and rental
applications received from tenants or prospective tehants and deposits
received from tenants and any other information requested by Yender; and

(6)  upon Lender’s request, a balance sheet, a statement of income ard expenses
for Borrower and a statement of changes in financial position of Borrower
for Borrower’s most recent fiscal year; and

(7)  ifrequired by Lender, a statement of income and expense for the Mortgaged
Property for the prior month or quarter.

(c)  Each of the statements, schedules and reports required by Section 14(b) shall be
certified to be complete and accurate by an individual having authority to bind Borrower, and shall
be in such form and contain such detail as Lender may reasonably require. Lender also may require
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that any statements, schedules or reports be audited at Borrower’s expense by independent certified
public accountants acceptable to Lender.

(d)  If Borrower fails to provide in a timely manner the statements, schedules and reports
required by Section 14(b), Lender shall have the right to have Borrower’s books and records
audited, at Borrower’s expense, by independent certified public accountants selected by Lender in
order to obtain such statements, schedules and reports, and all related costs and expenses of Lender
shall become immediately due and payable and shall become an additional part of the Indebtedness
as provided in Section 12.

(¢) . \If an Event of Default has occurred and is continuing, Borrower shall deliver to
Lender upon ywitten demand all books and records relating to the Mortgaged Property or its
operation.

63 Borrowe: @ithorizes Lender to obtain a credit report on Borrower at any time.

()  If an Event of Default has occurred and Lender has not previously required
Borrower to furnish a quarterly” statement of income and expense for the Mortgaged Property,
Lender may require Borrower to funish such a statement within 45 days after the end of each fiscal
quarter of Borrower following such Everc of Default.

15.  TAXES; OPERATING EXPEXSES.

(2) Subject to the provisions of Sectior15(c) and Section 13(d), Borrower shali pay, or
cause to be paid, all Taxes when due and before the addiiion of any interest, fine, penalty or cost
for nonpayment.

(b)  Subject to the provisions of Section 15(c), Burower shall pay the expenses of
operating, managing, maintaining and repairing the Mortgaged' Pieperty (including insurance
premiums, utilities, repairs and replacements) before the last date upor which each such payment
may be made without any penalty or interest charge being added.

(¢)  As long as no Event of Default exists and Borrower has timely d¢livared to Lender
any bills or premium notices that it has received, Borrower shall not be obligated to pay Taxes,
insurance premiums or any other individual Imposition to the extent that sufficient imposition
Deposits are held by Lender for the purpose of paying that specific Imposition. If an Event of
Default exists, Lender may exercise any rights Lender may have with respect to Imposition
Deposits without regard to whether Impositions are then due and payable. Lender shall have no
liability to Borrower for failing to pay any Impositions to the extent that any Event of Default has
occurred and is continuing, insufficient Imposition Deposits are held by Lender at the time an
Imposition becomes due and payable or Borrower has failed to provide Lender with bills and
premium notices as provided above,

(d) Borrower, at its own expense, may contest by appropriate legal proceedings,
conducted diligently and in good faith, the amount or vahdity of any Imposition other than
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insurance premiums, if (1) Borrower notifies Lender of the commencement or expected
commencement of such proceedings, (2) the Mortgaged Property is not in danger of being sold or
forfeited, (3) Borrower deposits with Lender reserves sufficient to pay the contested Imposition, if
requested by Lender, and (4) Borrower furnishes whatever additional security is required in the
proceedings or is reasonably requested by Lender, which may include the delivery to Lender of the
reserves established by Borrower to pay the contested Imposition.

(©)  Borrower shall promptly deliver to Lender a copy of all notices of, and invoices for,
Impositions, and if Borrower pays any Imposition directly, Borrower shall promptly furnish to
Lender receipts evidencing such payments.

16. _ZLIENS; ENCUMBRANCES.

Borrower acicnowledges that, to the extent provided in Section 21, the grant, creation or
existence of any morigags, deed of trust, deed to secure debt, security interest or other lien or
encumbrance (a “Lien”) on.the Mortgaged Property (other than the lien of this Instrument) or on
certain ownership interests in Sorrower, whether voluntary, involuntary or by operation of law, and
whether or not such Lien has priority over the lien of this Instrument, is a “Transfer” which
constitutes an Event of Default.

17.  PRESERVATION, MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY.

(a) Borrower (1) shall not commit waste0:” permit impairment or deterioration of the
Mortgaged Property, (2) shall not abandon the Mortzaged Property, (3) shall restore or repair
promptly, in a good and workmanlike manner, any damaged part of the Mortgaged Property to the
equivalent of its original condition, or such other condition #s Lender may approve in writing,
whether or not insurance proceeds or condemnation awards are avaiiable to cover any costs of such
restoration or repair, (4) shall keep the Mortgaged Property in*zoed repair, including the
replacement of Personalty and Fixtures with items of equal or better fui:tion and quality, (5) shall
provide for professional management of the Mortgaged Property by a residential rental property
manager satisfactory to Lender under a contract approved by Lender in writing, axd (6) shall give
notice to Lender of and, unless otherwise directed in writing by Lender, shall appsarin and defend
any action or proceeding purporting to affect the Mortgaged Property, Lender’s security or Lender’s
rights under this Instrument. Borrower shall not (and shall not permit any tenant or othe! pirson to)
remove, demolish or alter the Mortgaged Property or any part of the Mortgaged Property except in
connection with the replacement of tangible Personalty.

(b)  If, in connection with the making of the loan evidenced by the Note or at any later
date, Lender waives in writing the requirement of Section 17(a)(5) above that Borrower enter into a
written contract for management of the Mortgaged Property and if, after the date of this Instrument,
Borrower intends to change the management of the Mortgaged Property, Lender shall have the right
to approve such new property manager and the written contract for the management of the
Mortgaged Property and require that Borrower and such new property manager enter into an
Assignment of Management Agreement on a form approved by Lender. If required by Lender
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(whether before or after an Event of Default), Borrower will cause any Affiliate of Borrower to
whom fees are payable for the management of the Mortgaged Property to enter into an agreement
with Lender, in a form approved by Lender, providing for subordination of those fees and such
other provisions as Lender may require.  “Affiliate of Borrower” means any corporation,
partnership, joint venture, limited liability company, limited liability partnership, trust or individual
controlled by, under common control with, or which controls Borrower (the term “control” for
these purposes shall mean the ability, whether by the ownership of shares or other equity interests,
by contract or otherwise, to elect a majority of the directors of a corporation, to make management
decisions on behalf of, or independently to select the managing partner of, a partnership, or
otherwise to have the power independently to remove and then select a majority of those
individuals_Cxercising managerial authority over an entity, and control shall be conclusively
presumed in the case of the ownership of 50% or more of the equity interests),

18.  ENVIRONMENTAL HAZARDS.

(@)  Except fer matters covered by a written program of operations and maintenance
approved in writing by Lender (an “O&M Program”) or matters described in Section 18(b),
Borrower shall not cause or permit any of the following:

(1) the presence, (use generation, release, treatment, processing, storage
(including storage1: above ground and underground storage tanks),
handling, or disposal of any Hazardous Materials on or under the Mortgaged
Property or any other \_property of Borrower that is adjacent to the
Mortgaged Propetty;

(2)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property;

(3)  any occurrence or condition on the Mortgag=d Property or any other
property of Borrower that is adjacent to the M ortgaged Property, which
occurrence or condition is or may be in violation ¢ Hazardous Materials
Laws; or

(4)  any violation of or noncompliance with the terms of any Frivironmental
Permit with respect to the Mortgaged Property or any property ci'Borrower
that is adjacent to the Mortgaged Property.

The matters described in clauses (1) through (4) above are referred to collectively in this Section 18
as “Prohibited Activities or Conditions”.

(b)  Prohibited Activities and Conditions shall not include the safe and lawful use and
storage of quantities of (1) pre-packaged supplies, cleaning materials and petroleum products
customarily used in the operation and maintenance of comparable multifamily propertics, (2)
cleaning materials, personal grooming items and other items sold in pre-packaged containers for
consumer use and used by tenants and occupants of residential dwelling units in the Mortgaged
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Property; and (3) petroleum products used in the operation and maintenance of motor vehicles from
time to time located on the Mortgaged Property’s parking areas, so long as all of the foregoing are
used, stored, handled, transported and disposed of in compliance with Hazardous Materials Laws.

(¢)  Borrower shall take all commercially reasonable actions (including the inclusion of
appropriate provisions in any Leases cxecuted after the date of this Instrument) to prevent its
employees, agents, and contractors, and all tenants and other occupants from causing or permitting
any Prohibited Activities or Conditions. Borrower shall not lease or allow the sublease or use of all
or any portion of the Mortgaged Property to any tenant or subtenant for nonresidential use by any
user that, in the ordinary course of its business, would cause or permit any Prohibited Activity or
Condition.

(d)  fan O&M Program has been established with respect to Hazardous Materials,
Borrower shall comylyin a timely manner with, and cause all employees, agents, and contractors of
Borrower and any oihei rersons present on the Mortgaged Property to comply with the Q&M
Program. Al costs of periczmance of Borrower’s obligations under any O&M Program shall be
paid by Borrower, and Lender’s out-of-pocket costs incurred in connection with the monitoring and
review of the O&M Program and Borrower’s performance shall be paid by Borrower upon demand
by Lender. Any such out-of-pock’t costs of Lender which Borrower fails to pay promptly shall
become an additional part of the Indeblerness as provided in Section 12.

(¢)  Borrower represents and warcants<o Lender that, except as previously disclosed by
Borrower to Lender in writing:

(1) Borrower has not at any time etigagzd in, caused or permitted any Prohibited
Activities or Conditions;

(Z2)  to the best of Borrower’s knowledge after r2250nable and diligent inquiry, no
Prohibited Activities or Conditions exist or have 2xisted;

(3)  except to the extent previously disclosed by Borrower to Lender in writing,
the Mortgaged Property does not now contain any vndcrground storage
tanks, and, to the best of Borrower’s knowledge after reasorat’c.and diligent
inquiry, the Mortgaged Property has not contained any underground storage
tanks in the past. If there is an underground storage tank locaied on the
Property which has been previously disclosed by Borrower to Lender in
writing, that tank complies with all requirements of Hazardous Materials
Laws;

(4)  Botrower has complied with all Hazardous Materials Laws, including all
requirements for notification regarding releases of Hazardous Materials.
Without limiting the generality of the foregoing, Borrower has obtained all
Environmental Permits required for the operation of the Mortgaged Property
in accordance with Hazardous Materials Laws now in effect and all such
Environmental Permits are in full force and effect;
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(5)  no event has occurred with respect to the Mortgaged Property that
constitutes, or with the passing of time or the giving of notice would
constitute, noncompliance with the terms of any Environmental Permit;

(6)  there are no actions, suits, claims or proceedings pending or, to the best of
Borrower’s knowledge after reasonable and diligent inquiry, threatened that
involve the Mortgaged Property and allege, arise out of, or relate to any
Prohibited Activity or Condition; and

7) Borrower has not received any complaint, order, notice of violation or other
communication from any Governmental Authority with regard to air
emissions, water discharges, noise emissions or Hazardous Materials, or any
ather environmental, health or safety matters affecting the Mortgaged
PrGperty or any other property of Borrower that is adjacent to the Mortgaged

Property.

The representations and warranies in this Section 18 shall be continuing representations and
warranties that shall be deemed to te made by Borrower throughout the term of the loan evidenced
by the Note, until the Indebtedness has oezn paid in full.

H Borrower shall promptly notify Lender in writing upon the occurrence of any of the
following events:

(1) Borrower’s discovery of any Prepivited Activity or Condition;

(2)  Borrower’s receipt of or knowledge of-any complaint, order, notice of
violation or other communication from ar.v. Governmental Authority or other
person with regard to present or future alicged Prohibited Activities or
Conditions or any other environmental, health or safety matters affecting the
Mortgaged Property or any other property of Borrowér that is adjacent to the
Mortgaged Property; and

(3)  any representation or warranty in this Section 18 becomes Uritrue afier the
date of this Agreement.

Any such notice given by Borrower shall not relieve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or any other Loan Document.

(g)  Borrower shall pay promptly the costs of any environmental inspections, tests or
audits (“Environmental Inspections”) required by Lender in connection with any foreclosure or
deed in lieu of foreclosure, or as a condition of Lender’s consent to any Transfer under Section 21,
or required by Lender following a reasonable determination by Lender that Prohibited Activities or
Conditions may exist. Any such costs incurred by Lender (including the fees and out-of-pocket
costs of attorneys and technical consultants whether incurred in connection with any judicial or
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administrative process or otherwise) which Borrower fails to pay promptly shall become an
additional part of the Indebtedness as provided in Section 12. The results of all Environmental
Inspections made by Lender shall at all times remain the property of Lender and Lender shall have
no obligation to disclose or otherwise make available to Borrower or any other party such results or
any other iformation obtained by Lender in comnection with its Environmental Inspections.
Lender hereby reserves the right, and Borrower hereby expressly authorizes Lender, to make
available to any party, including any prospective bidder at a foreclosure sale of the Mortgaged
Property, the results of any Environmental Inspections made by Lender with respect to the
Mortgaged Property. Borrower consents to Lender notifying any party (either as part of a notice of
sale or otherwise) of the results of any of Lender’s Environmental Inspections. Borrower
acknowledges. that Lender cannot control or otherwise assure the truthfulness or accuracy of the
results of any «f its Environmental Inspections and that the release of such results to prospective
bidders at a forcclosure sale of the Mortgaged Property may have a material and adverse effect upon
the amount whick'aparty may bid at such sale. Borrower agrees that Lender shall have no liability
whatsoever as a result of delivering the results of any of its Environmental Inspections to any third
party, and Borrower herelv releases and forever discharges Lender from any and all claims,
damages, or causes of action; arising out of, connected with or incidental to the results of, the
delivery of any of Lender’s Environmental Inspections.

(h)  If any investigation, site monitoring, containment, clean-up, restoration or other
remedial work (“Remedial Work”) is neccssary to comply with any Hazardous Materials Law or
order of any Governmental Authority that hes or-acquires jurisdiction over the Mortgaged Property
or the use, operation or improvement of the Mortgaged Property under any Hazardous Materials
Law, Borrower shall, by the earlier of (1) the applizabie deadline required by Hazardous Materials
Law or (2) 30 days after notice from Lender dem@iding such action, begin performing the
Remedial Work, and thercafter diligently prosecute it 4o completion, and shall in any event
complete the work by the time required by applicable Hazardovs Materials Law. If Borrower fails
to begin on a timely basis or diligently prosecute any required Remedial Work, Lender may, at its
option, cause the Remedial Work to be completed, in which case Borewer shall reimburse Lender
on demand for the cost of doing so. Any reimbursement due from Bozrower to Lender shall
become part of the Indebtedness as provided in Section 12.

(1) Borrower shall cooperate with any inquiry by any Governmental Alnority and shall
comply with any governmental or judicial order which arises from any alleged Prokiriisd Activity
or Condition,

() Borrower shall indemnify, hold harmless and defend (i) Lender, (ii) any prior owner
or holder of the Note, (iii} the Loan Servicer, (iv) any prior Loan Servicer, (v) the officers, directors,
shareholders, partners, employees and trustees of any of the foregoing, and (vi) the heirs, legal
representatives, successors and assigns of cach of the foregoing (collectively, the “Indemnitees™)
from and against all proceedings, claims, damages, penalties and costs (whether initiated or sought
by Governmental Authorities or private parties), including fees and out-of-pocket expenses of
attorneys and expert witnesses, investigatory fees, and remediation costs, whether incurred in
connection with any judicial or administrative process or otherwise, arising directly or indirectly
from any of the following:
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(1} any breach of any representation or warranty of Borrower in this Section 18;

(2)  any failure by Borrower to perform any of its obligations under this
Section 18;

(3)  theexistence or alleged existence of any Prohibited Activity or Condition;

(4)  the presence or alleged presence of Hazardous Materials on or under the
Mortgaged Property or any property of Borrower that is adjacent to the
Mortgaged Property; and

(8) . the actual or alleged violation of any Hazardous Materials Law.

(k) Counsel selected by Borrower to defend Indemnitees shall be subject to the
approval of those Indemmuatces. However, any Indemnitee may elect to defend any claim or legal or
administrative proceeding at thc Borrower’s expense.

] Borrower shall not, witt.out the prior written consent of those Indemnitees who are
named as parties to a claim or legal or administrative proceeding (a “Claim”), settle or compromise
the Claim if the settlement (1) results ia to2 entry of any judgment that does not include as an
unconditional term the delivery by the claimant or plaintiff to Lender of a written release of those
Indemnitees, satisfactory in form and substance to Lender; or (2) may materially and adversely
affect Lender, as determined by Lender in its discretisp.

(m)  Lender agrees that the indemnity under this'Nection 18 shall be limited to the assets
of Borrower and Lender shall not seek to recover any deficicncv-from any natural persons who are
general partners of Borrower.

(n)  Borrower shall, at its own cost and expense, do all of tlie ‘llowing:

(1) pay or satisfy any judgment or decree that may be citered against any
Indemnitee or Indemnitees in any legal or administrative nrosceding incident
to any matters against which Indemnitees are entitled to-oz indemnified
under this Section 18;

(2)  reimburse Indemnitees for any expenses paid or incurred in connection with
any matters against which Indemnitees are entitled to be indemnified under
this Section 18; and

(3)  reimburse Indemnitees for any and all expenses, including fees and out-of-
pocket expenses of attorneys and expert witnesses, paid or incurred in
connection with the enforcement by Indemnitees of their rights under this
Section 18, or in monitoring and participating in any legal or administrative
proceeding.
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(0)  In any circumstances in which the indemnity under this Section 18 applies, Lender
may employ its own legal counsel and consultants to prosecute, defend or negotiate any claim or
legal or administrative proceeding and Lender, with the prior written consent of Borrower (which
shall not be unreasonably withheld, delayed or conditioned), may settle or compromise any action
or legal or administrative proceeding, Borrower shall reimburse Lender upon demand for all costs
and expenses incurred by Lender, including all costs of settlements entered into in good faith, and
the fees and out-of-pocket expenses of such attorneys and consultants.

(p)  The provisions of this Section 18 shall be in addition to any and all other obligations
and liabilities that Borrower may have under applicable law or under other Loan Documents, and
each [ndemnitee shall be entitled to indemnification under this Section 18 without regard to
whether Lender or that Indemnitee has exercised any rights against the Mortgaged Property or any
other security, pvitued any rights against any guarantor, or pursued any other rights available under
the Loan Documents or apnlicable law. If Borrower consists of more than one person or entity, the
obligation of those perschs or entities to indemnify the Indemnitees under this Section 18 shall be
joint and several. The obligation of Borrower to indemnify the Indemnitees under this Section 18
shall survive any repayment or discharge of the Indebtedness, any foreclosure proceeding, any
foreclosure sale, any delivery of any decd in lieu of foreclosure, and any release of record of the lien
of this Instrument.

19.  PROPERTY AND LIABILITV-INSURANCE.

(a)  Borrower shall keep the Improvemeris insured at all times against such hazards as
Lender may from time to time require, which insurance snall include but not be limited to coverage
against loss by fire and allied perils, general boiler and machinery coverage, and business income
coverage. Lender’s insurance requirements may change from tiie to time throughout the term of
the Indebtedness. If Lender so requires, such insurance shall alse in¢lude sinkhole insurance, mine
subsidence insurance, earthquake insurance, and, if the Mortgaged Peoperty does not conform to
applicable zoning or land use laws, building ordinance or law coverage. AT any of the Improvements
is located in an area identified by the Federal Emergency Management Agerizy (or any successor to
that agency) as an area having special flood hazards, and if flood insurance is available in that area,
Borrower shall insure such Improvements against loss by flood.

(b)  All premiums on insurance policies required under Section 19(a) shall be paid in the
manner provided in Section 7, unless Lender has designated in writing another method of payment,
All such policies shall also be in a form approved by Lender. All policies of property damage
msurance shall include a non-contributing, non-reporting mortgage clause in favor of, and in a form
approved by, Lender. Lender shall have the right to hold the original policies or duplicate original
policies of all insurance required by Section 19(a). Borrower shall promptly deliver to Lender a
copy of all renewal and other notices received by Borrower with respect to the policies and all
receipts for paid premiums. At least 30 days prior to the expiration date of a policy, Borrower shall
deliver to Lender the original (or a duplicate original) of a renewal policy in form satisfactory to
Lender.
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(c)  Borrower shall maintain at all times commercial general liability insurance,
workers’ compensation insurance and such other liability, errors and omissions and fidelity
insurance coverages as Lender may from time to time require.

(d)  All insurance policies and renewals of insurance policies required by this Section 19
shall be in such amounts and for such periods as Lender may from time to time require, and shall be
issued by insurance companies satisfactory to Lender,

(¢)  Borrower shall comply with all insurance requirements and shall not permit any
condition to exist on the Mortgaged Property that would invalidate any part of any insurance
coverage that this Instrument requires Borrower to maintain,

§)) In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Leeder.. Borrower hereby authorizes and appoints Lender as attorney-in-fact for
Borrower to make preofof loss, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such property damage
insurance policies, to collect azith receive the proceeds of property damage insurance, and to deduct
from such proceeds Lender’s expenses incurred in the collection of such proceeds. This power of
attorney is coupled with an interest and therefore is irrevocable. However, nothing contained in this
Section 19 shall require Lender to incar any expense or take any action. Lender may, at Lender’s
option, (1) hold the balance of such proeceds to be used to reimburse Borrower for the cost of
restoring and repairing the Mortgaged Property.to. the equivalent of its original condition or to a
condition approved by Lender (the “Restoration”), or (2) apply the balance of such proceeds to the
payment of the Indebtedness, whether or not then-dvé. To the extent Lender determines to apply
insurance proceeds to Restoration, Lender shall do so-in accordance with Lender’s then-current
policies relating to the restoration of casualty damage on si‘niiar multifamily properties,

(g)  Lender shall not exercise its option to apply insurance proceeds to the payment of
the Indebtedness if all of the following conditions are met: ( 1) no'Event of Default (or any event
which, with the giving of notice or the passage of time, or both, we(id constitute an Event of
Default) has occurred and is continuing; (2) Lender determines, in its discretion, that there will be
sufficient funds to complete the Restoration; (3) Lender determines, in its discrétio n, that the rental
income from the Mortgaged Property after completion of the Restoration will be &41%cient to meet
all operating costs and other expenses, Imposition Deposits, deposits to reserves and loan
repayment obligations relating to the Mortgaged Property; (4) Lender determines, in 1ts i scretion,
that the Restoration will be completed before the earlier of (A) one year before the maturity date of
the Note or (B) one year after the date of the loss or casualty; and (5) upon Lender’s request,
Borrower provides Lender evidence of the availability during and after the Restoration of the
insurance required to be maintained by Borrower pursuant to this Section 19.

(h)  If the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to the
Mortgaged Property, Lender shall automatically succeed to all rights of Borrower in and to any
insurance policies and unearned insurance premiums and in and to the proceeds resulting from any
damage to the Mortgaged Property prior to such sale or acquisition.
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20. CONDEMNATION.

(a) Borrower shall promptly notify Lender of any action or proceeding relating to any
condemnation or other taking, or conveyance in lieu thereof, of all or any part of the Mortgaged
Property, whether direct or indirect (a “Condemnation”). Borrower shall appear in and prosecute
or defend any action or proceeding relating to any Condemnation unless otherwise directed by
Lender in writing. Borrower authorizes and appoints Lender as attorney-in-fact for Borrower to
commence, appear in and prosecute, in Lender’s or Borrower’s name, any action or proceeding
relating to any Condemnation and to settle or compromise any claim in connection with any
Condemnation. This power of attorney is coupled with an interest and therefore is irrevocable.
However, nething contained in this Section 20 shall require Lender to incur any expense or take any
action. Borrower hereby transfers and assigns to Lender all right, title and interest of Borrower in
and to any awaid. or payment with respect to (1) any Condemnation, or any conveyance in lieu of
Condemnation, and {13} any damage to the Mortgaged Property caused by governmental action that
does not result in a Condéimnation,

(b)  Lender may epply such awards or proceeds, after the deduction of Lender’s
expenses incurred in the collection of such amounts, at Lender’s option, to the restoration or repair
of the Mortgaged Property or to the payment of the Indebtedness, with the balance, if any, to
Borrower. Unless Lender otherwise agress in writing, any application of any awards or proceeds to
the Indebtedness shall not extend or postponc the due date of any monthly installments referred to
in the Note, Section 7 of this Instrument or any Cozlateral Agreement, or change the amount of such
installments. Borrower agrees to execute such further evidence of assignment of any awards or
proceeds as Lender may require.

21.  TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER.

(@) The occurrence of any of the following events shall constitute an Event of Default
under this Instrument:

(1) aTransfer of all or any part of the Mortgaged Property or any interest in the
Mortgaged Property;

(2)  aTransfer of a Controlling Interest in Borrower;

(3)  a Transfer of a Controlling Interest in any entity which owns, directly or
indirectly through one or more intermediate entities, a Controlling Interest in
Borrower;

(4)  a Transfer of all or any part of Key Principal’s ownership interests (other
than limited partnership interests) in Borrower, or in any other entity which
owns, directly or indirectly through one or more intermediate entities, an
ownership interest in Borrower;
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(5)  if Key Principal is an entity, (A) a Transfer of a Controlling Interest in Key
Principal, or (B) a Transfer of a Controlling Interest in any entity which
owns, directly or indirectly through one or more intermediate entities, a
Controlling Interest in Key Principal;

(6)  if Borrower or Key Principal is a trust, the termination or revocation of such
trust; and

(7)  aconversion of Borrower from one type of legal entity into another type of
legal entity, whether or not there is a Transfer.

Lender chall not be required to demonstrate any actual impairment of its security or any
increased risk o€ dzfault in order to exercise any of its remedies with respect to an Event of Default
under this Sectior, 21,

(b)  The occurrence of any of the following events shall not constitute an Event of
Default under this Instrument, iotwithstanding any provision of Section 21 (a) to the contrary:

(1) aTransfer to which Lender has consented,;

(2)  a Transfer that occurs by devise, descent, or by operation of law upon the
death of a natural person;

(3)  the grant of a leasehold intezes” in an individual dwelling unit for a term of
two years or less not containinga: option o purchase;

(4} a Transfer of obsolete or worn~ out rersonalty or Fixtures that are
contemporaneously replaced by items of cqusi or better function and quality,
which are free of liens, encumbrances and secusity interests other than those
created by the Loan Documents or consented to b y Leader;

(5)  the grant of an easement, if before the grant Lender determines that the
easement will not materially affect the operation or value of P Mortgaged
Property or Lender’s interest in the Mortgaged Property, and Boirower pays
to Lender, upon demand, all costs and expenses incurred by Linder in
connection with reviewing Borrower’s request; and

{(6)  the creation of a tax lien or a mechanic’s, materialman’s or judgment lien
against the Mortgaged Property which is bonded off, released of record or
otherwise remedied to Lender’s satisfaction within 30 days of the date of
creation.

(c) Lender shall consent, without any adjustment to the rate at which the Indebtedness
secured by this Instrument bears interest or to any other economic terms of the Indebtedness, to a
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Transfer that would otherwise violate this Section 21 if, prior to the Transfer, Borrower has
satisfied each of the following requirements:

(1) the submission to Lender of all information required by Lender to make the
determination required by this Section 21 (c);

(2)  the absence of any Event of Default;

(3)  the transferee meets all of the eligibility, credit, management and other
standards (including any standards with respect to previous relationships
between Lender and the transferee and the organization of the transferee)
customarily applied by Lender at the time of the proposed Transfer to the
approval of borrowers in connection with the origination or purchase of
simitlar mortgages, deeds of trust or deeds to secure debt on multifamily
pionerties;

(4)  the Morigaged Property, at the time of the proposed Transfer, meets all
standards.as to_its physical condition that are customarily applied by Lender
at the time(of 'the proposed Transfer to the approval of properties in
connection wita the origination or purchase of similar mortgages on
multifamily propeitics:

(5)  in the case of a Transfe: of all or any part of the Mortgaged Property, or
direct or indirect ownership-inierests in Borrower or Key Principal (if an
entity), if transferor or any otjies serson has obligations under any Loan
Document, the execution by the transferee or one or more individuals or
entities acceptable to Lender of an assumption agreement (including, if
applicable, an Acknowledgement and Apreement of Key Principal to
Personal Liability for Exceptions to Non=Recourse Liability) that is
acceptable to Lender and that, among other things; tequires the transferee to
perform all obligations of transferor or such person sct forth in such Loan
Document, and may require that the transferee comply with any provisions
of this Instrument or any other Loan Document which previossly may have
been waived by Lender;

(6)  if a guaranty has been executed and delivered in connection with the Note,
this Instrument or any of the other Loan Documents, the Borrower causes
one or more individuals or entities acceptable to Lender to execute and
deliver to Lender a guaranty in a form acceptable to Lender; and

(7)  Lender’s receipt of all of the following:

(A)  anon-refundable review fee in the amount of $3,000 and a transfer
fee equal to 1 percent of the outstanding Indebtedness immediately
prior to the Transfer.
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(B)

In addition, Borrower shall be required to reimburse Lender for all of
Lender’s out-of-pocket costs (including reasonable attorneys’ fees)
incurred in reviewing the Transfer request, to the extent such
expenses exceed $3,000.

(d)  For purposes of this Section, the following terms shall have the meanings set forth

below;

(1)

2

“Initial Owners” means, with respect to Borrower or any other entity, the
persons or entities who on the date of the Note own in the aggregate 100%
of the ownership interests in Borrower or that entity.

A Transfer of a “Controlling Interest” shall mean, with respect to any
eatity, the following:

(D)

(i)

(1ii)

(iv)

v)

(v1)

it such entity is a general partnership or a joint venture, a Transfer of
ary general partnership interest or joint venture interest which would
caust_the Initial Owners to own less than 51% of all general
partnership ot joint venture interests in such entity;

if such entity is a limited partnership, a Transfer of any general
partnership interest;

if’ such entity is a limitcd liability company or a limited liability
partnership, a Transfer of 7ny membership or other ownership
interest which would cause the Iritial Owners to own less than 51%
of all membership or other ownershir interests in such entity;

if such entity is a corporation (othcr 4han a Publicly-Held
Corporation) with only one class of voting:siock, a Transfer of any
voting stock which would cause the Initial Owrers'to own less than
31% of voting stock in such corporation;

if such entity is a corporation (other than a Pullicly-Held
Corporation) with more than one class of voting stock, a Transfer of
any voting stock which would cause the Initial Owners to own less
than a sufficient number of shares of voting stock having the power
to elect the majority of directors of such corporation; and

if such entity is a trust, the removal, appointment or substitution of a
trustee of such trust other than (A) in the case of a land trust, or (B) if
the trustee of such trust after such removal, appointment or
substitution is a trustee identified in the trust agreement approved by
Lender.
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(3)  “Publicly-Held Corporation” shall mean a corporation the outstanding
voting stock of which is registered under Section 12(b) or 12(g) of the
Securities and Exchange Act of 1934, as amended.

22. EVENTS OF DEFAULT.

The occurrence of any one or more of the following shall constitute an Event of Default
under this Instrument;

(a) < any failure by Borrower to pay or deposit when due any amount required by the
Note, this Instrzment or any other Loan Document;

(b)  anyfa'are by Borrower to maintain the insurance coverage required by Section 19;
(¢} any failure bv-Borrower to comply with the provisions of Section 33:

(d)  fraud or material anisrenresentation or material omission by Borrower, or any of its
officers, directors, trustees, general partners or managers, Key Principal or any guarantor in
connection with (A) the application for oz creation of the Indebtedness, (B) any financial statement,
rent roll, or other report or information previded to Lender during the term of the Indebtedness, or
(C) any request for Lender’s consent to any prososed action, including a request for disbursement
of funds under any Collateral Agreement;

(¢)  any Event of Default under Section 21;

H the commencement of a forfeiture action ot prozeeding, whether civil or criminal,
which, in Lender’s reasonable judgment, could result in a forfeiturs of the Mortgaged Property or
otherwise materially impair the lien created by this Instrument or Leider’s interest in the Mortgaged

Property;

(g8)  any failure by Borrower to perform any of its obligations urder this Instrument
(other than those specified in Sections 22(a) through (f)), as and when required, wir<h continues for
a period of 30 days after notice of such failure by Lender to Borrower, but no such notice or grace
period shall apply in the case of any such failure which could, in Lender’s judginzhi, absent
immediate exercise by Lender of a right or remedy under this Instrument, result in harm fo Lender,
impairment of the Note or this Instrument or any other security given under any other Loan
Document;

(h)  any failure by Borrower to perform any of its obligations as and when required
under any Loan Document other than this Instrument which continues beyond the applicable cure
period, if any, specified in that Loan Document; and
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() any exercise by the holder of any other debt instrument secured by a mortgage, deed
of trust or deed to secure debt on the Mortgaged Property of a right to declare all amounts due under
that debt instrument immediately due and payable.

23.  REMEDIES CUMULATIVE.

Each right and remedy provided in this Instrument is distinct from all other rights or
remedies under this Instrument or any other Loan Document or afforded by applicable law, and
each shall be cumulative and may be exercised concurrently, independently, or successively, in any
order.

24, _FORBEARANCE.

(@)  Lendcr-may (but shall not be obligated to) agree with Borrower, from time to time,
and without giving netice to, or obtaining the consent of, or having any effect upon the obligations
of, any guarantor or other taird party obligor, to take any of the following actions: extend the time
for payment of all or any part o the Indebtedness; reduce the payments due under this Instrument,
the Note, or any other Loan Docriment: release anyone liable for the payment of any amounts under
this Instrument, the Note, or any o'her Loan Document; accept a renewal of the Note; modify the
terms and time of payment of the Indébtedness; join in any extension or subordination agreement;
release any Mortgaged Property; take or.reléase other or additional security; modify the rate of
interest or period of amortization of the Ncte n¢ change the amount of the monthly installments
payable under the Note; and otherwise modify this Instrument, the Note, or any other Loan
Document.

(b)  Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise atiorded by applicable law, shall not be a
waiver of or preclude the exercise of any other right or remedy. ~The acceptance by Lender of
payment of all or any part of the Indebtedness after the due date of'such payment, or in an amount
which is less than the required payment, shall not be a waiver of Lend<s zight to require prompt
payment when due of all other payments on account of the Indebtedness or ¢ exercise any remedies
for any failure to make prompt payment. Enforcement by Lender of aty security for the
Indebtedness shall not constitute an election by Lender of remedies so as to preciiids e exercise of
any other right available to Lender. Lender’s receipt of any awards or proceeds under Sections 19
and 20 shall not operate to cure or waive any Event of Default.

25.  LOAN CHARGES.

If any applicable law limiting the amount of interest or other charges permitted to be
collected from Borrower is interpreted so that any charge provided for in any Loan Document,
whether considered separately or together with other charges levied in connection with any other
Loan Document, violates that law, and Borrower is entitied to the benefit of that law, that charge is
hereby reduced to the extent necessary to climinate that violation. The amounts, if any, previously
paid to Lender in excess of the permitted amounts shall be applied by Lender to reduce the principal
of the Indebtedness. For the purpose of determining whether any applicable law limiting the
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amount of interest or other charges permitted to be collected from Borrower has been violated, all
Indebtedness which constitutes interest, as well as all other charges levied in connection with the
Indebtedness which constitute interest, shall be deemed to be allocated and spread over the stated
term of the Note. Unless otherwise required by applicable law, such allocation and spreading shall
be effected in such a manner that the rate of interest so computed is uniform throughout the stated
term of the Note.

26.  WAIVER OF STATUTE OF LIMITATIONS.

Borrower hereby waives the right to assert any statute of limitations as a bar to the
enforcement of the lien of this Instrument or to any action brought to enforce any Loan Document.

27. WAIVER OF MARSHALLING.

Notwithstanding the existence of any other security interests in the Mortgaged Property held
by Lender or by any othér pasty, Lender shall have the right to determine the order in which any or
all of the Mortgaged Propertv-shall be subjected to the remedies provided in this Instrument, the
Note, any other Loan Documen? or avplicable law. Lender shall have the right to determine the
order in which any or all portions ¢f the Indebtedness are satisfied from the proceeds realized upon
the exercise of such remedies. Borrower and any party who now or in the future acquires a security
interest in the Mortgaged Property and »i4 has actual or constructive notice of this Instrument
waives any and all right to require the marshalling of assets or to require that any of the Mortgaged
Property be sold in the inverse order of alienation or that any of the Mortgaged Property be sold in
parcels or as an entirety in connection with the cxércise of any of the remedies permitted by
applicable law or provided in this Instrument.

28. FURTHER ASSURANCES.

Borrower shall execute, acknowledge, and deliver, at its scle cast and expense, all further
acts, deeds, conveyances, assignments, estoppel certificates, financmg statements, transfers and
assurances as Lender may require from time to time in order to better assui 2, grant, and convey to
Lender the rights intended to be granted, now or in the future, to Lender unde: this Instrument and
the Loan Documents.

29. ESTOPPEL CERTIFICATE.

Within 10 days after a request from Lender, Borrower shall deliver to Lender a written
statement, signed and acknowledged by Borrower, certitying to Lender or any person designated by
Lender, as of the date of such statement, (i) that the Loan Documents are unmodified and in full
force and effect (or, if there have been modifications, that the Loan Documents are in full force and
effect as modified and setting forth such modifications); (ii) the unpaid principal balance of the
Note; (ii1) the date to which interest under the Note has been paid; (iv) that Borrower is not in
default in paying the Indebtedness or in performing or observing any of the covenants or
agreements contained in this Instrument or any of the other Loan Documents (or, if the Borrower is
in default, describing such default in reasonable detail); (v) whether or not there are then existing
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any sctoffs or defenses known to Borrower against the enforcement of any right or remedy of
Lender under the Loan Documents; and (vi) any additional facts requested by Lender.

30.  GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a) This Instrument, and any Loan Document which does not itself expressly identify
the law that is to apply fo it, shall be governed by the laws of the jurisdiction in which the Land is
located (the “Property Jurisdiction™).

(b)  Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, «r any other Loan Document shall be litigated exclusively in the Property Jurisdiction.
The state and fzGeral courts and authorities with jurisdiction in the Property Jurisdiction shall have
exclusive jurisdiction over all controversies which shall arise under or in relation to the Note, any
security for the Indcriedness, or any other Loan Document. Borrower irrevocably consents to
service, jurisdiction, and veaue of such courts for any such litigation and waives any other venue to
which it might be entitlea by virtue of domicile, habitual residence or otherwise.

31. NOTICE.

(a)  All notices, demands and ather communications (“notice”) under or concerning this
Instrument shail be in writing. Fach netice shall be addressed to the intended recipient at its
address set forth in this Instrument, and sha.l bz-deemed given on the earliest to occur of (1) the
date when the notice is received by the addressee; (2) the first Business Day after the notice is
delivered to a recognized overnight courier service; with arrangements made for payment of
charges for next Business Day delivery; or (3) the third Business Day after the notice is deposited in
the United States mail with postage prepaid, certified mail; return receipt requested. As used in this
Section 31, the term “Business Day” means any day other than & Saturday, a Sunday or any other
day on which Lender is not open for business.

(b)  Any party to this Instrument may change the address to v/ich notices intended for it
are to be directed by means of notice given to the other party in accordance with this Section 31.
Each party agrees that it will not refuse or reject delivery of any notice given in 4ccordance with this
Section 31, that it will acknowledge, in writing, the reccipt of any notice upon teouest by the other
party and that any notice rejected or refused by it shall be deemed for purposes of this Section 31 to
have been received by the rejecting party on the date so refused or rejected, as conelusively
established by the records of the U.S. Postal Service or the courier service.

(¢)  Any notice under the Note and any other Loan Document which does not specify
how notices are to be given shall be given in accordance with this Section 31.

32. SALE OF NOTE; CHANGE IN SERVICER.

The Note or a partial interest in the Note (together with this Instrument and the other Loan
Documents) may be sold one or more times without prior notice to Borrower. A sale may result in
a change of the Loan Servicer. There also may be one or more changes of the Loan Servicer
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unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given
notice of the change.

33.  SINGLE ASSET BORROWER.

Until the Indebtedness is paid in full, Borrower (a) shall not acquire any real or personal
property other than the Mortgaged Property and personal property related to the operation and
maintenance of the Mortgaged Property; (b) shall not operate any business other than the
management and operation of the Mortgaged Property; and (c) shall not maintain its assets in a way
difficult to segregate and identify.

34.  _ZUCCESSORS AND ASSIGNS BOUND.

This Instrument shall bind, and the rights granted by this Instrument shall inure to, the
respective successors-and 2ssigns of Lender and Borrower, However, a Transfer not permitted by
Section 21 shall be an Evert of Default.

35.  JOINT AND SEVERAL LIABILITY.

If more than one person or ent/ty signs this Instrument as Borrower, the obligations of such
persons and entities shall be joint and several;

36. RELATIONSHIP OF PARTIES: NO THIRD PARTY BENEFICIARY,

(@) The relationship between Lender and Borrower shall be solely that of creditor and
debtor, respectively, and nothing contained in this Instrumznt shall create any other relationship
between Lender and Borrower.

(b)  No creditor of any party to this Instrument and no ofhcr person shall be a third party
beneficiary of this Instrument or any other Loan Document. Without liaiting the generality of the
preceding sentence, (1) any arrangement (a “Servicing Arrangement”) between the Lender and
any Loan Servicer for loss sharing or interim advancement of funds shall corstit ite a contractual
obligation of such Loan Servicer that is independent of the obligation of Borrower i the payment
of the Indebtedness, (2) Borrower shall not be a third party beneficiary of any, Servicing
Arrangement, and (3) no payment by the Loan Servicer under any Servicing Arrangement will
reduce the amount of the Indebtedness.

37.  SEVERABILITY; AMENDMENTS.

The invalidity or unenforceability of any provision of this Instrument shall not affect the
validity or enforceability of any other provision, and all other provisions shall remain in full force
and effect. This Instrument contains the entire agreement among the parties as to the rights granted
and the obligations assumed in this Instrument. This Instrument may not be amended or modified
except by a writing signed by the party against whom enforcement is sought.
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38. CONSTRUCTION.

The captions and headings of the sections of this Instrument are for convenience only and
shall be disregarded in construing this Instrument. Any reference in this Instrument to an “Exhibit”
or a “Section” shall, unless otherwise explicitly provided, be construed as referring, respectively, to
an Exhibit attached to this Instrument or to a Section of this Instrument. All Exhibits attached to or
referred to in this Instrument are incorporated by reference into this Instrument. Any reference in
this Instrument to a statute or regulation shall be construed as referring to that statute or regulation
as amended from time to time. Use of the singular in this Agreement includes the plural and use of
the plural includes the singular. As used in this Instrument, the term “including” means “including,
but not limit&d to.”

39. LOAN SERVICING.

All actions regarding the servicing of the loan evidenced by the Note, including the collection of
payments, the giving and rezeipt of notice, inspections of the Property, inspections of books and
records, and the granting of consents and approvals, may be taken by the Loan Servicer unless
Borrower receives notice to the contrary. If Borrower receives conflicting notices regarding the
identity of the Loan Servicer or any other subject, any such notice from Lender shall govern,

40.  DISCLOSURE OF INFC2MATION,

Lender may furnish information regarding Borrewer or the Mortgaged Property to third parties with
an existing or prospective interest in the servicing, soforcement, evaluation, performance, purchase
or securitization of the Indebtedness, including trustees; master servicers, special servicers, rating
agencies, and organizations maintaining databases ontlie underwriting and performance of
multifamily mortgage loans. Borrower irrevocably waives any-and all rights it may have under
applicable law to prohibit such disclosure, including any right of nrivacy.

41, NO CHANGE IN FACTS OR CIRCUMSTANCES.

All information in the application for the loan submitted to Iender (the “Loan
Application”) and in all financial statements, rent rolls, reports, certificates and Jther documents
submitted in connection with the Loan Application are complete and accuraté ir-all material
respects. There has been no material adverse change in any fact or circumstance thaiwoild make
any such information incomplete or inaccurate.

42. SUBROGATION.

If, and to the extent that, the proceeds of the loan evidenced by the Note are used to pay, satisfy or
discharge any obligation of Borrower for the payment of money that is secured by a pre-existing
mortgage, deed of trust or other lien encumbering the Mortgaged Property (a “Prior Lien™), such
loan proceeds shall be deemed to have been advanced by Lender at Borrower’s request, and Lender
shall automatically, and without further action on its part, be subrogated to the rights, including lien
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priority, of the owner or holder of the obligation secured by the Prior Lien, whether or not the Prior
Lien is released.

43.  ACCELERATION; REMEDIES.

At any time during the existence of an Event of Default, Lender, at Lender’s option, may
declare all of the Indebtedness to be immediately due and payable without further demand, and may
foreclose this Instrument by judicial proceeding and may invoke any other remedies permitted by
Ilinois law or provided in this Instrument or in any other Loan Document. The Indebtedness shall
include, Lender shall be entitled to collect, and any decree which adjudicates the amount secured by
this Instrument shall include, all costs and expenses incurred in pursuing such remedies, including
attorneys’ fees; costs of documentary evidence, abstracts and title reports, any of which my be
estimated to reflect the costs and expenses to be incurred after the entry of such a decree.

44, RELEASY.

Upon payment of the indebtedness, Lender shall release this Instrament. Borrower shail
pay Lender’s reasonable costs mzurred in releasing this Instrument,

45.  WAIVER OF HOMESTEAD AND REDEMPTION.

Borrower releases and waives all rights-ander the homestead and exemption laws of the
State of Illinois. Borrower acknowledges ‘that- the Mortgaged Property does not include
“agricultural real estate” or “residential real estate™ s those terms are defined in 735 ILCS 5/13-
1201 and 5/15-1219. Pursuant to 735 ILCS 5/ 15-1601p), Borrower waives any and all rights of
redemption from sale under any order of foreclosure ‘of this Instrument, or other rights of
redemption, which may run to Borrower or any other Owner of Redemption, as that term is defined
in 735 ILCS 5/15-1212. Borrower waives all rights of reinstatemeni under 735 ILCS 5/15-1602 to
the fullest extent permitted by Illinois law.

46. MAXIMUM AMOUNT OF INDEBTEDNESS.

Notwithstanding any provision to the contrary in this Instrument, the Note o1 2y other Loan
Document which permits any additional sums to be advanced on or after the date of t!v's Instrument,
whether as additional loans or for any payments authorized by this Instrument, the total araount of
the principal component of the Indebtedness shall not at any time exceed three hundred percent
(300%) of the original principal amount of the Note set forth on the first page of this Instrument.

47.  WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT TO
ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE, ARISING OUT OF THIS
INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER
AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY
RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUF, TO THE EXTENT
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THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF
RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY,

KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL
COUNSEL.

{Remainder of page intentionaily lefi blank ]
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ATTACHED EXHIBITS. The following Exhibits are attached to this Instrument:

X ExhibitA  Description of the Land (required)
XI  ExhibitB-1 Modifications to Instrument

XI  Exhibit B-2 Modifications to Instrument (Master Lease)

{Remainder of page intentionally left blank. ]
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IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.

ASN CHICAGO LLC, a Delaware limited liability
company

Title: Authorized Signatory

STATE OF \beai i\ jal

) to-wit:
CITY/COUNTY OF\MQ 1 ((J { )

I%o%instrument was acknowledged tefuie me this @ day of i}ﬁ %+ s,
2007 by = Y€, the Authorized Signatoiy of ASN Chicago LLC, a Delaware
limited liai)ility company, of behalf of the limited liability comrany.

Notary Putilic

(NOTARIAL SEAL)

My commission expires:

SHAROLYN C. PASCHAL
Notary Public, State of New York
Ne. 01PAB132284
Quaiified in New York County
Commission Expires Aug. 8, 2009
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KEY PRINCIPAL

Archstone-Smith Operating Trust, a Maryland real estate investment trust

9200 E. Panorama Circle, Suite 400
Englewood, Colorado 80112
Attention: General Counsel

Tishman Speyer Archstone-Smith Multifamily Guarantor, L.P., a Delaware
umited partnership

45 Pokefeller Plaza
New Yoik:New York 10111
Attention: fisneral Counsel

Tishman Speyer Archstone-Smith Multifamily Parallel Guarantor, L.L.C., a
Delaware limited liability company

45 Rockefeller Plaza
New York, New York 10111
Attention: General Counsel

Tishman Speyer Archstone-Smith Multitamily Parallel Guarantor L LLC, a
Delaware limited liability company

45 Rockefeller Plaza
New York, New York 10111
Attention: General Counsel

Tishman Speyer Archstone-Smith Multifamily Parallel Guarantor II, L.,
Delaware limited liability company

45 Rockefeller Plaza
New York, New York 10111
Attention: General Counsel
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Oakwood Chicago
ASN No. IL029
Title No. 2998301111

Real property in the City of Chicago, County of Cook, State of Illinois, described as follows:

Parcel 1:

Lots 21 to 24, both inclusive, in Assessor's Division of Block 26 of Wolcott's Addition to
Chicago in the East half of the Northeast quarter of Section 9, Township 39 North, Range
14, East of the Third Principal Meridian, in Cook County, Illinois.

Parcel 2:

Lots 14 to 20, beth inclusive, in Assessor's Division of Block 26 of Wolcott's Addition to
Chicago in the Fasi half of the Northeast quarter of Section 9, Township 39 North, Range
14, East of the Third Principal Meridian, in Cook County, Illinois.

Parcel 3:

That part of the 10 foot Norin/Seath alley vacated by Ordinance dated October 9, 1985
and recorded January 3, 1986 a:z document 86002529, lying East of and adjoining Lots 17
t0 20 in Assessor's Division of Blogk 28, aforesaid, and lying West of and adjoining the
West line, and said West line extendeq Zouth of Lot 21 in Assessor's Division of Block
26, aforesaid, which lies North of a line 94.7 3 feet, as measured along the East line of
said Lots 17 to 20, South of the Northeast corpenof said Lot 20, in Cook County, Illinois.

Shown on that certain plat of survey entitled “ALTA SURVEY” by Robert C. Baruch,
Professional Land Surveyor #2366, dated August 1, 2007 a5 may be further revised on or
prior to October 31, 2007).
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EXHIBIT B-1

MODIFICATIONS TO INSTRUMENT
(Collateral Pool 6)

The following modifications are made to the text of the Instrument that precedes this Exhibit:

1. Section 1 of the Instrument is amended by adding the following to the beginning thereof:

‘Any capitalized terms used but not defined in this Instrument shall have the
meaniings ascribed to such terms in the Master Agreement.”

2. Section 1(e) ot the Instrument (the definition of “Fixtures”) is amended by adding the
phrase “owned by Borrow<r” after “all property” in the first line.

3. Section 1(q) of the Insirument (the definition of “Loan Documents™) is deleted in its entirety
and the following is inserted in licu thereof:

“Loan Documents” mesuns the Master Agreement, the Note, the Guaranty, this
Instrument, all guaranties, all indesnnity agreements, all Collateral Agreements, Q&M
Programs, and any other documents now or in the future executed by Borrower, Key
Principal, any guarantor or any other person.in connection with the Collateral Pool and with
the loan evidenced by the Note, as such docuinents may be amended from time to time.”

4, Section 1(t) of the Instrument (the definition of “INote™) is deleted in its entirety and the
following is inserted in lieu thereof:

“Note” means collectively, (1) the Fixed Loan” Note in the original principal
amount of $945,336,832 dated as of October 5, 2007, executsd in connection with the
Master Agreement, (i1) any other notes executed by Coliatecal Pool Borrower in
connection with the Master Agreement; and (iii) all schedules, riders; allonges, addenda,
renewals, extensions and modifications thereof or thereto, as such Notes ray be amended
or otherwise modified from time to time.

5. Section 1(v) of the Instrument (the definition of “Personalty”) is deleted in its endirety and
the following is inserted in lieu thereof:

“Personalty” means all furniture, furnishings, equipment, machinery, building
materials, appliances, goods, supplies, tools, books, records (whether in written or
electronic form), computer equipment (hardware and software) and other tangible personal
property (other than Fixtures), excluding Personalty owned by tenants, which are used now
or in the future in connection with the ownership, management or operation of the Land or
the Improvements and which are located on the Land or in the Improvements, and any
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operating agreements relating to the Land or the Improvements, and any surveys, plans and
specifications and contracts for architectural, engineering and construction services relating
to the Land or the Improvements and all other intangible property and rights relating to the
operation of, or used in connection with, the Land or the Improvements, including all
governmental permits relating to any activities on the Land.”

Section 1(z) of the Instrument (the definition of “Transfer”) is deleted in its entirety and the

following is inserted in lieu thereof:

8.

“Transfer” shall have the meaning ascribed to said term in the Master Agreement,”
The follswing new definitions are added to Section 1 of the Instrument:

(24}~ ~“Allocable Loan Amount” shall have the meaning set forth in the Master
Agreement.

(bb)  “Certificate of Borrower” mcans that certain Certificate of Borrower
(Collateral Pool 6) dated.as of October 5, 2007 by Collateral Pool Borrower for the benefit
of Lender.

(cc)  “Collateral Pool” pieans Collateral Pool 6, as more specifically set forth
and described in the Master Agreemieat.

(dd)  “Collateral Pool Borrower” rneans the owners of the Mortgaged Properties
comprising Collateral Pool 6, as more specifizally set forth and described in the Master
Agreement,

(ee)  “Guaranty” means that certain Guarar ty (Collateral Pool 6) executed by
Key Principal dated as of October 5, 2007, as amended frortime to time.”

(ff)  “Master Agreement” means that certain Mastet Cradit Facility Agreement
dated as of October 5, 2007 by and between Borrower and Lender'and others, as amended,
modified or amended and restated from time to time.”

(gg) “Maximum Amount Secured” shall have the meaning set forth in Section
53.”

Section 3(b) of the Instrument is amended by adding the following to the end of the fourth

sentence thereof:

“less any amounts paid by Borrower in the ordinary course of business for operating and
maintaining the Mortgaged Property, including, without limitation, utilities, taxes and
insurance premiums but not including affiliate management fees, and less any amounts
paid by Borrower for regularly scheduled repairs or capital improvements.”
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9. Section 3(c) is deleted in its entirety and the following is inserted in lieu thereof:

“(c)  Borrower represents and warrants to Lender that Borrower has not executed
any prior assignment of Rents (other than an assignment of Rents securing indebtedness that
will be paid off and discharged with the proceeds of the loan evidenced by the Note), that
Borrower has not performed, and Borrower covenants and agrees that it will not perform,
any acts and has not executed, and shall not execute, any instrument which would prevent
Lender from exercising its rights under this Section 3, and that, except as permitted by the
Master Agreement, at the time of execution of this Instrument there has been no anticipation
or prepayment of any Rents for more than two months prior to the due dates of such Rents.
Exeept’ as otherwise permitted pursuant to the Master Agreement and Certificate of
Borrower; Borrower shall not collect or accept payment of any Rents more than two months
prior to tiiedve dates of such Rents.”

10.  Section 3(¢) is-amended by adding the phrase “other than the gross negligence or wiltful
misconduct of Lender or it:-agents, employees, or affiliates, as determined by a court of competent
jurisdiction pursuant to a final aen-appeallable court order” after the phrase “this Section 3,” in
the second sentence thereof,

1. Section 3(g) is amended by 2dding the phrase “pursuant to the terms of the Loan
Documents” after the phrase “taking contioi4f the Mortgaged Property” in the first line thereof.

12. Section 4(c) is amended by adding the following to the end of the third sentence thereof:

“, except to the extent caused by the gross negligince or willful misconduct of Lender or its
employees, affiliates or agents, as determined v a court of competent jurisdiction
pursuant to a final non-appeallable court order.”

13, Section 4(e) is amended by: adding the word “written” a%¢- the phrase “promptly upon
Lender’s” in the first line; adding the phrase “executed after the date o this Instrument” after the
phrase “residential dwelling units” in the second sentence; and adding the fellowing sentence at the
end of the paragraph:

“The terms of all residential Leases shall be governed by the Mastei Agteement and
Certificate of Borrower.”

14. Section 4(f) is deleted in its entirety and the following is inserted in lieu thereof:

“(f)  Borrower shall not lease any portion of the Mortgaged Property for
non-residential use except with the prior written consent of Lender, and Lender’s prior
written approval, not to be unreasonably withheld, conditioned or delayed, of the Lease
agreement; provided that Lender’s prior consent shall not be required for a non—
residential Lease (i) that is for a use that is not a Prohibited Use, (ii) that comprises less
than or equal to 1,500 net rentable square feet of the Mortgaged Property, (iii) that
provides net income that is less than or equal to one percent (1%) of the total effective
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gross income at the Mortgaged Property, and (iv) is on commercially reasonable terms
and conditions. Except as provided in Section 4(h) below, Borrower shall not modify the
terms of, or extend or terminate, any Lease for non-residential use (other than laundry
leases or cable television licenses or agreements that are terminable by Borrower with or
without cause upon thirty (30) days’ prior writien notice) (including any Lease in
existence on the date of this Instrument) without the prior written consent of Lender.
Borrower shall, without request by Lender, deliver an executed copy of each
non-residential Lease to Lender promptly after such Lease is signed. All non-residential
Leases, including renewals or extensions of existing Leases, shall specifically provide
that (1) such Leases are subordinate to the lien of this Instrument (unless waived in
wriing by Lender); (2) the tenant shall attorn to Lender and any purchaser at a foreclosure
sale, supls attornment to be self-executing and effective upon acquisition of title to the
Mortgaged Froperty by any purchaser at a foreclosure sale or by Lender in any manner;
(3) the tenarit 2grees to execute such further evidences of attornment as Lender or any
purchaser at a Toreclosure sale may from time to time reasonably request in writing; (4)
the Lease shall ncibe terminated by foreclosure or any other transfer of the Mortgaged
Property; (5) after a'foceclosure sale of the Mortgaged Property, Lender or any other
purchaser at such foreclosvie sale may, at Lender’s or such purchaser’s option, accept or
terminate such Lease, subjcet, hiowever, to the terms of any non-disturbance agreement by
and between tenant and Lender, and (6) the tenant shall, upon receipt after the occurrence
of an Event of Default of a writter. equest from Lender, pay all Rents payable under the
Lease to Lender.

“Prohibited Use” for the purposes of this Section 4(f) shall mean the use of the
Mortgaged Property for any of the following purzoces:

(1) bar or lounge, except if part 4f a restaurant previously agreed to
by Lender;

(1) theater or movie theater:

(iii) trailer or mobile home;

(iv) bowling alley;

(v) billiard parlor;

(vi) funeral parlor;

(vii) flea market;

(vil) industrial manufacturing (except incidental ‘1o retain
operations conducted on the Mortgaged Property);

(ix} warehouse (other than basement storage incidental to a retail
operation conducted on the Mortgaged Property);

(x) processing or rendering plant;

(xi) sporting events or other sports facility (not including the sale
of sporting goods and related promotions in connection with a retail operation);

(xii) automobile dealership,

(xiii) skating rink;
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(xiv) adult bookstore or establishment selling, exhibiting or
distributing pornographic or obscene materials:

(xv)  massage parlor;

(xvi) so-called “head shop™

(xvii) unsupervised amusement arcade or game room;

(xviit} body and fender shop;

(xix) car wash;

(xx)  off-track betting parlor;

(xxi) school or church, except for a school incidental to a retail
use;

(xxii) restaurant or fast food operation;

(xxiii) establishments incorporating coin-operated amusements or
showing-moyies to its customers other than as an incidental or immaterial part of its
business;

(xxiv) pawn shop;

(xxv) liquor and/or beverage store;

(»x+1) no more than two hair and/or nail salons in any single
Mortgaged Property;

(xxv1i} tsitoo and/or piercing parlor; and

(xxviii) gou or weapon sales or repair.

Section 4(g) is amended by adding the phrase “Except as otherwise permitted pursuant to

the Master Agreement and Certificate of Borrower #t the beginning thereof.

16.

A new Section 4(h) is hereby added to the Instrumen®:

“(hy  With respect to non-residential Ieases only, Borrower may, without the
consent of Lender, amend, modify or waive the provisions ¢{ any Lease or terminate, reduce
rents under, accept a surrender of space under, or shorten the e of, any Lease (including
any guaranty, letter of credit or other credit support with respect thereto) provided such
action does not have a materially adverse effect on the value of the Mortgaged Propetties
taken as a whole, and provided such Lease, as amended, modified or wiive: 1, is otherwise in
compliance with the requirements of this Instrument and the Loan .Dacuments. A
termination of a Lease with a tenant who is in default beyond applicable notice and grace
periods shall not be considered an action which has a materially adverse effect o the value
of the Mortgaged Properties taken as a whole. Any amendment, modification, waiver,
termination, rent reduction, space surrender or term shortening which does not satisfy the
requirements set forth in this Subsection shall be subject to the prior written approval of
Lender.”
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Section 5 is deleted in its entirety and the following is inserted in lieu thereof:

“5. PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM.

Borrower shall pay the Indebtedness when due in accordance with the terms of the
Note and the other Loan Documents and shall perform, observe and comply with all other
provisions of the Note and the other Loan Documents. Borrower shall pay such prepayment
premiums and other fees as provided in the Note, the Master Agreement and other Loan
Documents.”

Sectior 6 is deleted in its entirety and the following is inserted in lieu thereof:
“6. - < NXCULPATION.

Borrower's personal liability for payment of the Indebtedness and for performance
of the other obligations i be performed by it under this Instrument is limited in the manner,
and to the extent, provided in Article 12 of the Master Agreement (entitled “Limits on
Personal Liability”), which provisions are hereby incorporated into this Instrument by this
reference to the fullest extent as if the text of such Section was set forth in full in this
Agreement.”

Section 7(a) is modified to add the follo'ving to the end thereof

“Notwithstanding the foregoing, the ntovisions of Section 11.01 of the Master
Agreement (entitled “Insurance and Water/Sewe: Waived; Other Imposition Deposits
Required”) are incorporated by reference into this Yistrument to the fullest extent as if the
text of such Section was set forth in its entirety herein.”

Section 7(b) is amended by deleting the fourth sentence in ite entirety and replacing it

with the following:

“Lender shall be required to pay Borrower any interest, earnings o' profits on the
Imposition Deposits at a rate per annum equal to the prevailing Federa! Funds Effective
Rate less .25%.”

The following is hereby added to the end of Section 7(b):

“Federal Funds Effective Rate” shall mean, for any day, the rate per annum
(rounded upward to the nearest onc one-hundredth of one percent (1/100 of 1%))
announced by the Federal Reserve Bank of New York on such day as being the weighted
average of the rates on overnight federal funds transactions arranged by federal funds
brokers on the previous trading day, as computed and announced by such Federal Reserve
Bank in substantially the same manner as such Federal Reserve Bank computes and
announces the weighted average it refers to as the “Federal Funds Effective Rate.”
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21. Section 7(d) is deleted in its entirety and replaced with the following in lieu thereof:

“The provisions of Section 11.02 of the Master Agreement (entitled
“Readjustments of Imposition Deposits™) are incorporated by reference into this
Instrument to the fullest extent as if the text of such Section was set forth in its entirety
herein.”

22, Section 10 is amended by adding the phrase “in all material respects” after “Borrower shall
comply” in the first sentence, and after “Borrower shall also comply” in the second sentence
thereof; anc:s “urther amended by adding the word “reasonably” after the phrase “shall at al] times
maintain records” in the second sentence.

23.  Section 11 is zimended by adding the following at the end of each of clauses (b), (¢} and (d):
“without prior writtzn-approval of Lender,”

24.  Section 12(b) is amended replacing the phrase “immediately due and payable” with the
phrase “payable within fifieen (15) Jays of Borrower’s receipt of Lender’s written demand
therefor,” in the fourth line thereof.

25. Section 13 is deleted in its entirety and the following is inserted in lieu thereof:
“13.  INSPECTION,

Lender, its agents, representatives, and designees may make or cause to be made
entries upon and inspections of the Mortgaged Proseity, upon reasonable advance notice
and subject to the rights of tenants under law, during ncrmal business hours or at any other
reasonable time, provided, however, that environmental 1nssections, tests and audits shall
be made in accordance with Section 18(g).”

26.  Section 14 is deleted in its entirety and the following is inserted in lia thereof:
“14.  BOOKS AND RECORDS; FINANCIAL REPORTING.

The provisions of Section 6.03 (entitled “Financial Statements; Acecuntants’
Reports; Other Information”), Section 6.04 (entitled “Access to Records; Discussions
with Officers and Accountants™) and Section 6.05 (entitled “Certificate of Compliance™)
of the Master Agreement are incorporated by reference into this Instrument to the fullest
extent as if the text of such Sections was set forth in its entirety.

27.  Section 15(c) is amended by adding the parenthetical phrase “(or Lender has otherwise
received)” after the phrase “bills or premium notices that it has received” in the first sentence
thereof.
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Section 15(e) is amended by adding the parenthetical phrase “(or cause to be delivered)”

after the phrase “shall promptly delivery” in the first line thereof

29.

30.

Section 16 is deleted in its entirety and the following is inserted in lieu thereof:
“16. LIENS; ENCUMBRANCES.

Except as otherwise permitted in the Master Agreement, Borrower acknowledges
that the grant, creation or existence of any “Lien” (as defined in the Master Agreement) on
the Mortgaged Property (other than the lien of this Instrument) in violation of the terms of
the Master Agreement, or on certain ownership interests in Borrower in violation of the
terms o1 the Master Agreement, whether voluntary, involuntary or by operation of law, and
whether o nat such Lien has priority over the lien of this Instrument, is a “Transfer” which
constitutes &) Svent of Default.”

Section 17 is deleted in its entirety and the following is inserted in licu thereof:

“17.  PRESERVATION, MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY.

(@)  Borrower (1) shall pot‘commit waste or permit impairment or deterioration
of the Mortgaged Property, ordinary wear and tear excepted, (2) shall not abandon the
Mortgaged Property, (3) shall restore ‘or repair promptly, in a good and workmanlike
manner, any damaged part of the Mortghosd Property to the equivalent of its original
condition, or such other condition as Lender 1mdy approve in writing, provided that Lender
makes the insurance proceeds or condemnation awards, if any, available to cover any costs
of such restoration or repair, (4) shall keep the” Mortgaged Property in good repair,
reasonable wear and tear excepted, including the replacemsnt of Personalty and Fixtures
with items of equal or better function and quality, (5) shall provide for professional
management of the Mortgaged Property by a residential rental preperty manager satisfactory
to Lender under a contract approved by Lender in writing, and (5) shall give notice to
Lender of and, unless otherwise directed in writing by Lender, shall aspear in and defend
any action or proceeding purporting to affect the Mortgaged Property, beader’s security or
Lender’s rights under this Instrument. Subject to the provisions of Sectioi.6.09 of the
Master Agreement, Borrower shall not (and shall not permit any tenant or othcr oerson to)
remove, demolish or alter the Mortgaged Property or any part of the Mortgaged Property
except in connection with the replacement of tangible Personalty; provided that Borrower
shall not be in default with respect to any such removal, demolition or alteration of any
improvement, fixture, equipment, machinery or appliance in or on the Mortgaged
Property if the same was performed by an unrelated and unaffiliated tenant or other
person, Borrower used commercially reasonable efforts to cause its tenants and other
persons to comply with this provision, and the same did not result in a diminution in
value of the Mortgaged Property of more than $75,000 in the aggregate for all such
occurrences.
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Section 18(a) is amended by adding the phrase “, matters disclosed in writing by Borrower

to Lender prior to the date of this Instrument, matters which have been disclosed in one or more
environmental hazard reports of the Mortgaged Property dated July 16, 2007 provided to and
approved by Lender prior to the date of this Instrument (collectively, the “Environmental
Reports™),” after the term “(an “O&M Program”)” in the first sentence.

32.

33.

34

35.

Section 18(a)(1) is amended by adding the following at the end thereof:

“in amounts excceding the applicable limitations set forth under or otherwise in
contravention of applicable Hazardous Materials Laws”

Section 18(a)(2) is amended by adding the following at the end thereof:
“in violaticnof applicable Hazardous Materials Laws”
Section 18(d) is del’ted in its entirety and restated as follows:

(d)  If an O&M Progzam has been established with respect to Hazardous Materials,
Borrower shall comply in (@ timely manner with, and cause all employees, agents, and
contractors of Borrower and any cther persons present on the Mortgaged Property to comply
with the O&M Program. All casts of performance of Borrower's obligations under any
O&M Program shall be paid by Borrower,.and Lender’s actual and reasonable out-of-pocket
costs incurred in connection with the monitoring and review of the O&M Program and
Borrower’s performance shall be paid by Eor.cwer within 15 days of its receipt of Lender’s
written demand therefor. Any such out-of-poeket costs of Lender which Borrower fails to
pay within said fifteen (15) day time period ska'l become an additional part of the
Indebtedness as provided in Section 12,

Section 18(e) is amended by adding the phrase “set forth i th» Environmental Reports or”

after the phrase “except as” in the first line thereof,

36.  Section 18(e)(3) is deleted in its entirety and the following is inserted in li=u thereof:
“(3)  except to the extent previously disclosed by Borrower to Lender in wiiting, to the

best of Borrower’s knowledge afier reasonable and diligent inquiry, t'ie Mortgaged
Property does not now contain any underground storage tanks and the Mortgaged
Property has not contained any underground storage tanks in the past. If there is an
underground storage tank located on the Property which has been previously
disclosed by Borrower to Lender in writing, that tank complies with all requirements
of Hazardous Materials Laws;”

37. Section 18(e)(5) is amended by adding the phrase “to the best of Borrower’s knowledge,” at

the beginning thereof.
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38.  Section 18(e)(6) is amended by adding the phrase “in writing” before the word “threatened”
in the second line thereof.

39. Section 18(e}(7) is amended by adding the word “written” after the phrase “notice of
violation or other” in the second line thereof.

40.  Section 18(f)(2) is amended by adding the word “written” after the phrase “notice of
violation or other” in the second line.

41.  Section 18(f)(3) is amended by deleting the phrase “becomes untrue after the date of this
Agreement” and inserting “is untrue when made or as of the date of each monthly payment of
principal (if ary) and interest under the Note, as if such representation or warranty was made on
the date of said p2yment” in lieu thereof.

42.  Section 18(g) s deleted in its entirety and the following is inserted in lieu thereof:

(g)  Borrowz: shall pay promptly the actual costs of any environmental
inspections, tests or ‘andits (“Environmental Inspections”) required by Lender in
connection with any foreclosure or deed in lieu of foreclosure, or as a condition of
Lender’s consent to any Trarsfer under Section 21, or required by Lender following a
reasonable determination by Leidzr that Prohibited Activities or Conditions may exist;
provided, however, that Lender shall not conduct, and Borrower shall not be required to
pay for a Phase 1T or other intrusive environmental testing unless the requirements of the
next succeeding sentence are met. In the svent such environmental inspection or non-
intrusive test or audit recommends additicizi- intrusive testing such as a Phase II
environmental report, or a walk-through by an engineer or other environmental
professional reveals reasonable suspicion of ground -contamination not disclosed to
Lender at the time the Loan was made requiring intrus,ve t<sting in a manner so as not to
unreasonably disturb tenants of the Mortgaged Property, [iender may then conduct, upon
prior written notice to Botrower, such intrusive testing and Bo:rewer shall pay the actual
and reasonable out-of-pocket costs thereof, Any such actual cocty incurred by Lender
(including the fees and out-of-pocket costs of attorneys and technical <otisultants whether
incurred in connection with any judicial or administrative process or-utiierwise) which
Borrower fails to pay promptly shall become an additional part of the Indebtedness as
provided in Section 12. The results of all Environmental Inspections madc By Lender
shall at all times remain the property of Lender but Lender shall upon request by
Borrower (at Borrower’s expense) disclose or otherwise make available to Borrower such
results or any other information obtained by Lender in connection with its Environmental
Inspections. Lender hereby reserves the right, and Borrower hereby expressly authorizes
Lender, to make available to any party, including any prospective bidder at a foreclosure
sale of the Mortgaged Property, the results of any Environmental Inspections made by
Lender with respect to the Mortgaged Property. Borrower consents to Lender notifying
any party (either as part of a notice of sale or otherwise) of the results of any of Lender’s
Environmental Inspections. Borrower acknowledges that Lender cannot control or

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT 11/01 Page B-1-10

=ODMA\PCDOCS\DC2DOCS 1189633941 © 1997-2001 Fannie Mae
(Oakwood Chicago)



43.

0728818027 Page: 57 of 70

UNOFFICIAL COPY

otherwise assure the truthfulness or accuracy of the results of any of its Environmental
Inspections and that the release of such results to prospective bidders at a foreclosure sale
of the Mortgaged Property may have a material and adverse effect upon the amount which
a party may bid at such sale. Borrower agrees that Lender shall have no liability
whatsoever as a result of delivering the results of any of its Environmental Inspections to
any third party, and Borrower hereby releases and forever discharges Lender from any and
all claims, damages, or causes of action, arising out of, connected with or incidental to the
results of, the delivery of any of Lender’s Environmental Inspections.”

Section 18(j) is amended by adding the word “reasonable” before the phrase “fees and out-

of-pocket <xpinses” in clause (vi) thereof: and by adding the following after the phrase
“administrative process or otherwise” in the last sentence thereof:

44,

45.

46.

47.

“except to th< extent that any such items occur as a result of the gross negligent or willful
misconduct of Lexider or its affiliates, employees or representatives, as determined by a
court of competent jurisdiction pursuant to a final non-appeallable court order”

Section 18(j)(3) is deleted in itz entirety and the following is inserted in lieu thereof:

“(3) the existence or alleged existence of any Prohibited Activity or Condition,
including, without limiting the generality of the foregoing, any loss, cost or
damage arising out of the exisience of any underground storage tank on the
Mortgaged Property, whether kriews or unknown to Borrower;”

Section 18(k) is deleted in its entirety and the 1o1lowing is inserted in lieu thereof:

“(k}  Counsel selected by Borrower to defend Tademnitees shall be subject to the
reasonable approval of those Indemnitees. However, any Indemnitee may elect to defend
any claim or legal or administrative proceeding at thel Borrower’s expense if such
Indemnitee reasonably determines that there is a conflict 2stween the interests of
Borrower and such Indemnitee and/or if such Indemnitee reasonahiy determines that such
election is necessary to protect Indemnitee’s security under this Instrunient.”

Section 18(m) is deleted in its entirety and the following is inserted in lieu théréof:

“(m) Subject to Article 12 of the Master Agreement and the teras of any
Guaranty, Lender agrees that the indemnity under this Section 18 shall be limited to the
assets of Borrower and Lender shall not seck to recover any deficiency from any natural
persons who are general partners, managing members, or sole members of Borrower.,”

Section 18(n)(3) is amended by inserting the word “reasonable” before the phrase “fees and

out-of-pocket expenses” in the first line thereof.
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Section 18(0) is deleted in its entirety and the following is inserted in lieu thereof:

“(0) Subject to the provision of Section 18(k), in any circumstances in which
the indemnity under this Section 18 applies, Lender may employ its own legal counsel
and consultants to prosecute, defend or negotiate any claim or legal or administrative
proceeding and Lender, with the prior written consent of Borrower (which shall not be
unreasonably withheld, delayed or conditioned), may settle or compromise any action or
legal or administrative proceeding. Borrower shall reimburse Lender within fifteen (15)
days of its receipt of written demand from Lender for all costs and actual and reasonable
expenses incurred by Lender, including all costs of settlements entered into in good faith,
and‘the reasonable fees and out-of-pocket expenses of such attorneys and consultants.”

Section 16/} is hereby amended by adding the following to the end thereof:

“but shall not-be“applicable to any Prohibited Activities or Conditions or any other
environmental con:ainination that occurs after the date of any foreclosure, sale or delivery
of any deed in lieu of foreclosure (provided that Borrower shall have the burden of
providing evidence to Lender’s satisfaction that any such Condition or contamination
occurred after such foreclozure, sale or delivery of any deed in lieu of foreclosure)”.

Section 19(a) is amended by addiig the phrase “to the extent it is commercially reasonable

and customary, in Lender’s reasonable discretioii; for similarly situated buildings to maintain said
insurance” at the end of the second sentence thereof:

51

52.

Section 19(b) is deleted in its entirety and the folloy ving is inserted in lieu thereof:

“(b)  All premiums on insurance policics reouired under Section 19(a) shall be
paid in the manner provided in the Master Agreement,_uniess Lender has designated in
writing another method of payment. All such policies shzii-also be in a form reasonably
approved by Lender. All policies of property damage insurénce shall include a non-
contributing, non-reporting mortgage clause in favor of, and in a forit approved by, Lender.
Lender shall have the right to hold the original policies or duplicate original policies of all
insurance required by Section 19(a). Borrower shall promptly upoti-ieeint deliver to
Lender a copy of all renewal and other notices received by Borrower with respect to the
policies and all receipts for paid premiums. Promptly upon receipt by Borrower; Borrower
shall deliver to Lender the original (or a duplicate original) of a renewal policy in form
reasonably satisfactory to Lender.”

Section 19(f) is deleted in its entirety and the following is inserted in licu thereof:

“(f)  Inthe event of a loss that Borrower would otherwise report to the insurance
carrier, Borrower shall give immediate written notice to the insurance carrier and to Lender.
Prior to an Event of Default, in the event of a loss that does not exceed the lesser of (i) 10%
of the Allocable Loan Amount of the Mortgaged Property and (ii) $500,000, Borrower shall
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appear in and prosecute or defend any action or proceeding relating to any loss unless
otherwise directed by Lender in writing. Borrower hereby authorizes and appoints Lender
as attorney-in-fact for Borrower to make proof of loss, to adjust and compromise any claims
under policies of property damage insurance, to appear in and prosecute any action arising
from such property damage insurance policies that exceeds the lesser of (1) 10% of the
Allocable Loan Amount of the Mortgaged Property and (ii) $500,000 (or, after an Event of
Default, Lender may appear and prosecute any action), to collect and receive the proceeds of
property damage insurance, and to deduct from such proceeds Lender’s expenses incurred
in the collection of such proceeds. This power of attorney is coupled with an interest and
therefore is irrevocable. However, nothing contained in this Section 19 shall require Lender
to nevr any expense or take any action. Lender may, at Lender’s option, (1) hold the
balance f such proceeds to be used to reimburse Borrower for the cost of restoring and
repairing ti¢ Mortgaged Property to the equivalent of its physical and economic condition
immediately (prior to the casualty or loss or to a condition approved by Lender (the
“Restoration™}, or (2) apply the balance of such proceeds to the payment of the
Indebtedness, whether or not then due, subject to the criteria in 19(g) below. To the extent
Lender determines to-arply insurance proceeds to Restoration, Lender shall do so in
accordance with Lender’s/then-current policies relating to the restoration of casualty
damage on similar multifamity properties; provided, however, that no Event of Default has
occurred and provided such insucar.cs proceeds do not exceed the lesser of (1) 10% of the
Allocable Loan Amount of the Morigaged Property or (2) $500,000, Lender shall permit
Borrower to hold such funds in a manyier acceptable to Lender and use such funds for the
costs of Restoration and to the extent aiy)insurance proceeds remain after paying the
costs of Restoration, Borrower shall be “entitled to such remaining proceeds.
Notwithstanding the foregoing, Borrower shall be permitted to settle all insurance claims
in connection with any Restoration satisfactorily/‘completed and paid for by Borrower
provided that no Event of Default has occurred and(is continuing and the Restoration
claim does not exceed the lesser of (1) 10% of the &liocable Loan Amount of the
Mortgaged Property or (2) $500,000.”

Section 19(g) is deleted in its entirety and the following is inserted 1n lierrthereof:

“(8)  Lender shall not exercise its option to apply insurance rioceeds to the
payment of the Indebtedness if all of the following conditions are met: (1) no Event of
Default (or any event which, with the giving of notice or the passage of time, or both, would
constitute an Event of Default) has occurred and is continuing; (2) Lender determines, in its
discretion, that there will be sufficient funds to complete the Restoration (or Borrower
provides to Lender any additional funds necessary to complete the Restoration in the
amount determined by Lender); (3) Lender determines, in its discretion, that the rental
income from the Mortgaged Property after completion of the Restoration will be equal to or
greater than the rental income from the Mortgaged Property immediately prior to the loss;
provided that, the Mortgaged Property after such Restoration shall be, in Lender’s sole
discretion, in substantially the same physical and economic condition as it was immediately
prior to the loss; (4) Lender determines, in its discretion, that the Restoration will be
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completed before the earlier of (A) six (6) months before the maturity date of all Notes or
(B) one year after the date of the loss or casualty; and (5) upon Lender’s request, Borrower
provides Lender evidence of the availability during and after the Restoration of the
insurance required to be maintained by Borrower pursuant to this Section 19.”

Section 19(h) is amended by adding the phrase “, if any,” after the phrase “unearned

insurance premiums” in the third line thereof,

35.

56.

57.

Section 20(a) is amended by adding the following to the end thereof:

“Notwithstanding the foregoing, provided no Event of Default has occurred, Borrower
shall ke permitted to settle or compromise any claim in connection with any
Condenination that does not exceed the lesser of (1) 10% of the Allocable L.oan Amount
of the Martgezed Property or (2) $500,000.”

Section 20(b) is aeleted in its entirety and the following is inserted in lieu thereof:

“(b)  In connestion with any Condemnation that does not exceed the lesser of
(1) 10% of the Allocable/ Loan Amount of the Mortgaged Property or (2) $500,000,
Lender shall apply such awa‘ds or proceeds, after the deduction of Lender’s expenses
incurred in the collection of such aryounts, in the same manner as insurance proceeds under
Section 19. In connection with any Cendemnation that is greater than the lesser of (1)
10% of the Allocable Loan Amount of the Mortgaged Property or (2) $500,000, Lender
may apply such awards or proceeds, after tivededuction of Lender's expenses incurred in the
collection of such amounts, at Lender's option; 15 the restoration or repair of the Mortgaged
Property or to the payment of the Indebtedness, with the balance, if any, to Borrower.
Unless Lender otherwise agrees in writing, any appitcaticicof any awards or proceeds to the
Indebtedness shall not extend or postpone the due date ¢f ary monthly installments referred
to in the Note, Section 7 of this Instrument or any Collatera). Agreement, or change the
amount of such installments. Borrower agrees to execute such further evidence of
assignment of any awards or proceeds as Lender may require,”

Section 21 is deleted in its entirety and the following is inserted in lieu tucrent

“21.  TRANSFERS OF THE MORTGAGED PROPERTY OR iN" TRESTS
IN BORROWER.

The provisions of Section 6.12, 6.13, and Section 6.14 of the Master Agreement
(entitled “Ownership,” “Transfer of Ownership Interests in Borrower Parties,” and
“Transfer of Ownership Interests in Mortgaged Property”) and the provisions of Section
11.01 of the Master Agreement (entitled “Insurance and Water/Sewer Waived; Other
Imposition Deposits Required”) are incorporated by reference into this Instrument to the
fullest extent as if the text of such Section was set forth in its entirety herein.” and Section
7.02 of the Master Agreement (entitled “Liens”) are hereby incorporated into this
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Instrument by this reference to the fullest extent as if the text of such Sections were set
forth in full in this Instrument.”

58.  Section 22(a) is amended by adding the following to the beginning thereof:
“Subject to Section 9.01(b) of the Master Agreement,”
59.  Section 22(g) is deleted in its entirety and the following is inserted in lieu thereof:

“(8) any failure by Borrower to perform any of its obligations under this
Instriinent (other than those specified in Sections 22(a) through (f)), as and when required,
which zentinues for a period of 30 days after notice of such failure by Lender to Borrower
(providsd, however, that if, in Lender’s Judgment (i) the cure of such failure requires a
period in‘evcess of 30 days, (ii) such failure will not result in a Material Adverse Effect,
as such termig-defined in the Master Agreement, and (iii) corrective action is instituted
by Borrower within-such period and pursued diligently and in good faith, then such
failure shall not consiitute an Event of Default unless such failure is not cured by
Borrower within sixty {(60) days after receipt of notice from Lender identifying such
failure), but no such notice or grace period shall apply in the case of any such failure which
could, in Lender’s judgment, aksent immediate exercise by Lender of a right or remedy
under this Instrument, result in harmi 46 Lender, impairment of the Note or this Instrument or
any other security given under any otier Loan Document;”

60.  Section 22 is amended by deleting the period at the end of Section 22(1) and inserting
and” at the end thereof and a new section 22()) 1s inseried as follows:

“Qq the occurrence of any “Event of Defadit” imder the Master Agreement.”
y gr

61.  Section 28 is amended by inserting the word “reasonably” after the phrase “assurances as
Lender may” in the third line thereof.

62.  Section 29 is amended by deleting the clause “Within 10 days aftera request from Lender”
and inserting the following in lieu thereof:

“Within fifteen (15) days after a request from Lender, but not more than twce in any 12-
month period,”

63.  Section 30(a) is deleted in its entirety and the following is inserted in lieu thereof:

“(a)  Subject to Section 30(b) below, this Instrument shall be governed by the
laws of the jurisdiction in which the Land is located (the “Property Jurisdiction™).”
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Section 30(b) is deleted in its entirety and the following is inserted in lieu thereof:

“(b)  Borrower agrees that any controversy arising under or in relation to the Note,
this Instrument, or any other Loan Document shall be governed by the provisions of
Section 13.06 of the Master Agreement (entitled “Choice of Law, Consent to Jurisdiction;
Waiver of Jury Trial”), which provisions are incorporated by reference into this
Instrument to the fullest extent as if the text of such Section was set forth in its entirety
herein, and, additionally, those provisions relating to the waiver of jury trial set forth in
Section 13.06 of the Master Agreement shall be deemed to supplement those provisions
contatned in Section 47 of this Instrument.

Section 31(a) is deleted in its entirety and the following is inserted in lieu thereof:

1174

(@) All notices, demands and other communications (“notice”) under or
concerning thisinsirument shall be in writing and given in accordance with the provisions
of Section 13.08 0i the Master Agreement,

Section 32 is amended +y adding the phrase “prompt written” before the phrase “notice of

the change” in the last line thereof,

67.

68.

Section 33 is deleted in its entirety apd the following is inserted in lieu thereof:
“33. SINGLE PURPOSE BORROWER.

Until the Indebtedness is paid in fullRorrower (a) shall not acquire any real or
personal property other than the Mortgaged Propéries and personal property related to the
operation and maintenance of the Mortgaged Moperties unless otherwise expressly
permitted pursuant to the Master Agreement; (b) shall not operate any business other than
the management and operation of the Mortgaged Properties unless otherwise expressly
permitted pursuant to the Master Agreement; and (¢) shall net paaintain its assets in a way
difficult to segregate and identify; and (d) shall at all times main:air-and conduct itself as a
Single-Purpose entity, as such term is defined Appendix I of the Master-Agreement.”

Section 34 is amended by deleting the phrase “Section 217 and inse: ung “the Master

Agreement” in lieu thereof.

69.

Section 38 is deleted in its entirety and the following is inserted in lieu thereof:
“38. CONSTRUCTION.

The captions and headings of the sections of this Instrument are for convenience
only and shall be disregarded in construing this Instrument. Any reference in this
Instrument to an “Exhibit” or a “Section” shall, unless otherwise explicitly provided, be
construed as referring, respectively, to an Exhibit attached to or referred to in this
Instrument or to a Section of this Instrument. All Exhibits attached to this Instrument are

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT 11/01 Page B-1-16
ODMAPCDOCS\DC2DOCS 1189633941 © 1997-2001 Fannie Mae
(Oakwood Chicago)



70,

0728818027 Page: 63 of 70

UNOFFICIAL COPY

incorporated by reference into this Instrument. Any reference in this Instrument to a statute
or regulation shall be construed as referring to that statute or regulation as amended from
time to time. Use of the singular in this Agreement includes the plural and use of the plural
includes the singular. As used in this Instrument, the term “including” means “including,
but not limited to.” In the event of a conflict between a term or provision of the Master
Agreement and a term or provision of one or more of the other Loan Documents, the term
or provision of the Master Agreement shall control.”

Section 43 is amended by adding the word “actual” before (i) the phrase “costs and

expenses” in the last sentence of the first paragraph and (ii) before the phrase “fees and expenses”
in the first seniznce of the third paragraph thereof,

71.

72.

Section 44 is deleted in its entirety and the following is inserted in lieu thereof:
“44, - RFELEASE.

Reference is dicreby made to Article 3 of the Master Agreement (entitled
“Collateral Changes”). Subiect to the terms, conditions and limitation of such Article,
Borrower is entitled to obtiin u release of this Instrument. If the original Lender named in
this Instrument, or any succegsor: assign or transferee to the original Lender’s interest in
this Instrument, assigns or otherv/ise disposes of its interest in this Instrument and the
Note, then upon such assignment or ether disposition all liabilities and obligations to
release the Mortgaged Property cover=d hy this Instrument on the part of the original
Lender, or such successor Lender, which scérae after such assignment or disposition shall
cease and terminate and each successor Lendcr shall, without further agreement, be bound
by Lender’s obligation to release the Mortgaged F’roperty when obligated to do so under
the Master Agreement, but only during the period of such successor Lender’s ownership
of the interest in this Instrument and the Note. PRCVIDED ALWAYS, and this
Instrument is made upon the express condition that, if Borrower pays to Lender the entire
principal sum mentioned in the Note, the interest thereon and 4!l other sums payable by
Borrower to Lender as are secured by this Instrument, in accordai’ce with the provisions
of the Note, this Instrument and the other Loan Documents, without offset, deduction,
fraud or delay, and Borrower complies with all the agreements, conditins, covenants,
provisions and stipulations contained in the Note, this Instrument and t%s-other Loan
Documents, then this Instrument and the estate hereby granted shall cease 244 become
void.

Section 46 is amended by adding the words “secured hereby” after the word

“Indebtedness” in the fourth line,

73. New Sections 48, 49, 50, 51, 52 and 53 are inserted as follows:
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“48.  CROSS-COLLATERALIZATION.

(a)  In addition to the Mortgaged Property described on Exhibit A attached
hereto, the Collateral Pool Borrower and/or one or more Additional Borrowers who may
become a Collateral Pool Borrower under the Master Agreement also owns or will own
additional multifamily properties securing the loans evidenced by the Note pursuant to the
terms of the Master Agreement. Such properties in the Collateral Pool securing the loans
evidenced by the Note from time to time, together with the Mortgaged Property, are
referred to herein collectively as the “Borrower’s Projects.” As a condition of the loan to
the Borrower and each Collateral Pool Borrower, evidenced by the Note, the Note is also
beirg Secured by various Multifamily Deeds of Trust, Multifamily Mortgages and/or
Multifamily Deeds to Secure Debt (collectively, “Additional Security Instrument™)
granted by ibe Borrower and/or Collateral Pool Borrowers and recorded against each of
the other Boriawer’s Projects.

(b)  Borfswer hereby agrees and consents that as additional security to the
Lender, each of the Berrower’s Projects shall be subject to the lien of the Lender’s
Security Instrument for ¢ach-of the other of the Borrower's Projects, and that each of the
respective Borrower’s Proiects shall collateralize the other Borrower’s Projects as
follows: all Mortgaged Properiy-(as defined in the respective Security Instrument) for
cach of the Borrower’s Projects sh2!l be considered part of the “Mortgaged Property”
under this Instrument, and shall be co'lateral under this Instrument and the Loan
Documents.  Notwithstanding the Ailocable Loan Amount assigned to any of the
Borrower’s Projects, Lender may recover an amount equal to the full amount outstanding
in respect of the Note in connection with the foreslasure or exercise of its remedies under
this Instrument, and any such amount shall be applied as determined by Lender in its sole
and absolute discretion. In the event of an Event of D<falt under the Master Agreement
or the Security Instrument with respect to any one of the-Borrower’s Projects, Lender
shall have the right, in its sole and absolute discretion, to exercise and perfect any and all
rights in and under the Loan Documents with regard to any or all of the other Borrower’s
Projects.

49. CROSS-DEFAULT.

Borrower hereby agrees and consents that if an Event of Default occtirs under the
Master Agreement or the Security Instrument securing one of the Borrower’s Projects,
then an Event of Default shall exist under the Security Instrument with respect to each of
the other Borrower’s Projects and the Master Agreement, No notice shall be required to
be given to Borrower in connection with such Event of Default. In the event of an Event
of Default under the Master Agreement or the Security Instrument with respect to any one
of the Borrower’s Projects, Lender shall have the right, in its sole and absolute discretion,
to exercise and perfect any and all rights in and under the Loan Documents with regard to
any or all of the other Borrower’s Projects, including but not limited to, an acceleration of
the Note and the sale of one or all of the Borrower’s Projects in accordance with the terms
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of the respective Security Instrument. No notice, except as may be required by the
respective Security Instrument, shall be required to be given to Borrower in connection
with Lender’s exercise of any and all of its rights after an Event of Default has occurred.

50.  PRIORITY OF LOANS.

The lien of this Instrument, and any other Security Documents executed by
Borrower from time to time to secure the Indebtedness, shall secure each obligation
secured under this Instrument to the same extent and with the same effect as if the Loan
had been made (i) with respect to this Instrument, on the date on which this Instrument is
receided in the land records of the Property Jurisdiction, or (ii) with respect to each other
Security Document, on the date on which the Security Document is executed and
delivered.io-Lender.

31. ~ADDITIONAL FIXED LOANS.

This Instrument is given in whole or in part to secure future obligations
which may be incurréd with respect to the Collateral Pool under the Master Agreement,
Subject to all of the conditions set forth in the Master Agreement, Borrower may request
and Lender shall make, Aaditional Fixed Loans, and such Additional Fixed Loans shall
be secured by this Instrument.” 'SUBJECT TO THE PROVISIONS OF SECTION 53,
cxcept upon amendment of this Insirument in accordance with the terms of the Master
Agreement, at no time shall the prin¢ipal amount of the Indebtedness secured by this
Instrument, not including sums advanced ia 7ccordance with this Instrument to protect the
security of this Instrument, exceed the origiral amount of the Note, which amount is
currently $945,336,832.00 but which, at Borrowier’s option, may be increased to an
amount not to exceed $1,245,336,832.00 in arcordance with, and subject to, the
provisions of the Master Agreement.”

52.  ILLINOIS COLLATERAL PROTECTIGN ACT.

Unless Borrower provides Lender with evidence of 'he insurance required
by this Instrument or any other Loan Document, Lender may pu‘chese insurance at
Borrower’s expense to protect Lender’s interest in the Mortgaged Property or any other
collateral for the indebtedness secured hereby. This insurance may, but need r.ot, protect
Borrower’s interest. The coverage Lender purchases may not pay any ‘ciuim that
Borrower makes or any claim that is made against Borrower in connection with the
Mortgaged Property or any other collateral for the indebtedness secured hereby.
Borrower may later cancel any insurance purchased by Lender, but only after providing
Lender with evidence that Borrower has obtained insurance as required under this
Instrument or any other Loan Document. If Lender purchases insurance for the
Mortgaged Property or any other collateral for the indebtedness secured hereby, Borrower
shall be responsible for the costs of that insurance, including interest in any other charges
that Lender may [awfully impose in connection with the placement of the insurance, until
the effective date of the cancellation or expiration of the insurance. The costs of the

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT 11/01 Page B-1-19
ODMAPCDOCS\DC2DOCS 1189633941 © 1997-2001 Fannie Mae
{Oakwood Chicago)



0728818027 Page: 66 of 70

UNOFFICIAL COPY

insurance may be more than the cost of insurance that Borrower may be able to obtain on
its own.

53.  MAXIMUM PRINCIPAL AMOUNT SECURED.

Notwithstanding anything contained herein to the contrary, the maximum amount
of principal indebtedness secured by this instrument (the “Maximum Amount Secured™)
at the time of execution hereof or which under any contingency may become secured by
this instrument at any time hereafter is $64,800,000.00 (80% of CURRENT VALUE OF
THE MORTGAGED PROPERTY).”

[Remainder of page intentionally left blank. ]
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All capitalized but undefined terms used in the Instrument (including this Modification) shall
have the meanings ascribed to such terms in the Master Agreement.

,
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EXHIBIT B-2

MODIFICATIONS TO SECURITY INSTRUMENT
(Master Lease Modifications)

The following modifications are made to the text of the Instrument that precedes this
Exhibit:

1. Section 1(0) is deleted in its entirety and the following is substituted in its place:

“Leases” means all present and future leases, Resident Agreements, licenses,
concessions or grants or other possessory interests, including without limitation the
Master Lras: and the Resident Agreements, now or hereafter in force, whether oral or
written, covériug or affecting the Mortgaged Property, or any portion of the Mortgaged
Property (including proprietary leases or occupancy agreements if Borrower is a
cooperative housiiig corporation), and all guaranties (including without limitation that
certain Guaranty of the“Master Lease by R&B Realty Group, a California limited
partnership executed concarrently with the Master Lease and pertaining to the same
Premises (as defined thereils}), modifications, extensions or renewals thereof

2. Section 1(x) is hereby ame:ided by adding the following language after the words
“other income” in the second line:

“under the Master Lease or Resident Agreerients or”

3. The following additional definitions are hereby added to Section 1 of the
Instrument:

“(hh) “Master Lease” means that certain Mastcr1ease Agreement dated July
28, 2005 by and between Borrower, or predecessor-in-interes: to. Borrower, and Master
Tenant.

(i)  “Master Tenant” means Qakwood Chicago Lessee; L2, a Delaware
limited liability company.

(i) “Resident Agreements” means any and all leases or other forms of
occupancy agreements entered into by the Master Tenant under the Master Lease with
respect to the Mortgaged Property.”

4, Section 4(f) is hereby modified by adding the following to the end thereof:
“Lender agrees to enter into a subordination non-disturbance and attornment agreement

in a form satisfactory to Lender with Master Tenant if so requested by such Master Tenant.”
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5. Section 4(h) is hereby modified by adding the phrase “(excluding the Master

Lease)” after the phrase “modify or waive the provisions of any Lease” in the second line
thereof.

6. A new subsection (i) is added to Section 4 of the Instrument which shall read as
follows:

“()  Notwithstanding anything contained in the Loan Documents including,
without limitation, Sections 4(d) and 4(f) of this Instrument to the contrary, Lender
hereby consents to the Master Lease provided that (i) such consent shall automatically
become null and void and of no further force and effect, without notice to Master Tenant,
upon-ine occurrence of an Event of Default and the expiration of any grace or cure
periods defined in this Instrument, (iii) Section 4(f) shall not apply to the Master Lease;
and (iv) petiher the Master Lease nor the Guaranty of the Master Lease by R&B Realty
Group, shall'be 2mended without the prior written consent of Lender, which consent shall
not be unreasonavly withheld or delayed.”

7. A new Section £4:is added which shall read as follows:

“54. MASTER LEASE.

(a) Borrower represenis and warrants that: (i) it has delivered to Lender a true
and correct copy of the Master Lease “waether with all amendments; and (ii) Borrower
and Mater Tenant have complied ir--a!t material respects with all agreements and
covenants on their respective parts in the Miaster Lease and there exists no defense or
right of setoff with respect to the obligations0t'Master Tenant under the Master Lease;
and (iii) the Master Lease was duly executed by Borrower and is validly existing and
enforceable against Borrower in accordance with its terms (except to the extent that
enforcement thereof may be limited by the effect of bankriptcy, receivership, insolvency,
reorganization, moratorium and other similar laws affectirig the rights and remedies of
creditors generally) and that Borrower’s interest in the Master “case is not subject to any
defense, claim, setoff, lien, or encumbrance (other than Permitted Aens).

(b)  Borrower shall punctually perform in all material rcspeets all of its
obligations under the Master Lease.

(c)  Borrower and Master Tenant agree that they shall provide to Lender any
notice of default or of an Event of Default under the Master Lease as they provide to the
other party at the same time and in the same manner as such notice is provided to the
applicable party.”

[Remainder of page intentionally left blank. ]
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