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RECORDING REQUESTED BY AND WHEN
RECORDED MAIL TO:

WASHINGTON MUTUAL BANK, a federal association
Attention: MFL Closing

Nationa! Commercial Operations Center

P.O. Box 9011

Coppell, TX 75019-9011

THIS INSTRUMENT PREPARED BY:

WASHINGTZN MUTUAL BANK, a federal association

National Commeicial Operations Center

P.O. Box 9178

Coppell, Texas 755102178 ABOVE SPACE FOR RECORDER’S USE

BE ADVISED “FAT THE PROMISSORY NOTE SECURED BY THIS
SECURITY INSTKUMENT MAY PROVIDE FOR ONE OR MORE OF THE
FOLLOWING: (1) A" YAXIABLE RATE OF INTEREST; (2)A BALLOON
PAYMENT AT MATURITY: (3) DEFERRAL OF A PORTION OF ACCRUED
INTEREST UNDER CERTAIN CIRCUMSTANCES WITH INTEREST SO
DEFERRED ADDED TO THE L¥PAID PRINCIPAL BALANCE OF THE NOTE
AND SECURED HEREBY.

MORTGAGE, SEC.JRITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS
AND FIXTURE FIf . ING

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF LEASES AND RENTS
AND FIXTURE FILING (this “Security Instrument”), is made this 2Znd day of October, 2007 between

Dearborn Three, LLC, an Illinois limited liability company,

the address of which is 2320 N. Damen, Suite 1D, Chicago, IL 60647, as mortgagor (“Borrower™); and
WASHINGTON MUTUAL BANK, a federal association, at its offices ‘a; National Commercial
Operations Center, P.O. Box 9178, Coppell, Texas 75019-9178, Attention: Portfciio Administration, as
mortgagee (“Lender”).

1. GRANTING CLAUSE. Borrower, in consideration of the acceptance by (Lender of this
Security Instrument, and of other good and valuable consideration, the receipt and sufficiericy of which
are hereby acknowledged, and in order to secure the obligations described in Section 3 below, irrevocably
mortgages, warrants, grants, conveys and assigns to Lender and its successors and assigns, forever, all of
Borrower’s estate, right, title, interest, claim and demand in and to the property in the county of Cook,
state of Illinois, with a street address of 1446 N. Dearborn St., Chicago, 1L 60610 (which address is
provided for reference only and shall in no way limit the description of the real and personal property
otherwise described in this Section 1), described as follows, whether now existing or hereafter acquired
(all of the property described in all parts of this Section 1 and all additional property, if any, described in
Section 2 is called the “Property™):

1.1 Land and Appurtenances. The land described on Exhibit A hereto, and all
tenements, hereditaments, rights-of-way, casements, appendages and appurtenances thereto belonging or
in any way appertaining, including without limitation all of the right, title and interest of Borrower in and
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to any avenues, streets, ways, alleys, vaults, strips or gores of land adjoining that property, all rights to
water, water stock, drains, drainage and air rights relating to that property, and all claims or demands of
Borrower either in law or in equity in possession or expectancy of, in and to that property; and

1.2 Improvements and Fixtures. All buildings, structures and other improvements now
or hereafter erected on the property described i 1.1 above, and all facilities, fixtures, machinery,
apparatus, installations, goods, equipment, inventory, furniture, building materials and supplies and other
properties of whatsoever nature, now or hereafter located in or used or procured for use in connection
with that property, it being the intention of the parties that all property of the character described above
that is now owned or hereafter acquired by Borrower and that is affixed or attached to, stored upon or
used in connection with the property described in 1.1 above shall be, remain or become a portion of that
property and anall be covered by and subject to the lien of this Security Instrument, together with all
contracts, agreements, permits, plans, specifications, drawings, surveys, engineering reports and other
work products reldtirg to the construction of the existing or any future improvements on the Property, any
and all rights of Boriover in, to or under any architect’s contracts or construction contracts relating to the
construction of the ex(sting or any future improvements on the Property, and any performance and/or
payment bonds issued ir connection therewith, together with all trademarks, trade names, copyrights,
computer software and other tritellectual property used by Borrower in connection with the Property: and

1.3 Enforcement ~ad Collection. Any and all rights of Borrower without limitation to
make claim for, collect, receive and receip’ for any and all rents, income, revenues, issues, earnest money,
deposits, refunds (including but not lunjied to refunds from taxing authorities, utilities and insurers),
royalties, and profits, including mineral, o1l and.gas rights and profits, insurance proceeds of any kind
(whether or not Lender requires such insurarc: and whether or not Lender is named as an additional
insured or loss payee of such insurance), condemnauon awards and other moneys, payable or receivable
from or on account of any of the Property, including-ipterest thereon, or to enforce all other provisions of
any other agreement (including those described in Sectiodi 1.2 above) affecting or relating to any of the
Property, to bring any suit in equity, action at law or other proceeding for the collection of such moneys
or for the specific or other enforcement of any such agreerieat, award or judgment, in the name of
Borrower or otherwise, and to do any and all things that Borrewer is.or may be or become entitled to do
with respect thereto, provided, however, that no obligation of Borrower inder the provisions of any such
agreements, awards or judgments shall be impaired or diminished by’ »iitue hereof, nor shall any such
obligation be imposed upon Lender; and

14 Accounts and Income. Any and all rights of Borrower (h any and all accounts,
rights to payment, contract rights, chattel paper, documents, instruments, licenses, suntracts, agreements
and gencral intangibles relating to any of the Property, including, without limitation, insome and profits
derived from the operation of any business on the Property or attributable to services tnzt occur or are
provided on the Property or generated from the use and operation of the Property; and

1.5 Leases. All of Borrower’s rights as landlord in and to all existing and future leases
and tenancies, whether written or oral and whether for a definite term or month to month or otherwise,
now or hereafter demising al! or any portion of the property described in 1.1 and 1.2 above, including all
renewals and extensions thereof and all rents, deposits and other amounts received or receivable
thereunder (in accepting this Security Instrument Lender assumes no liability for the performance of any
such lease); and

1.6 Books and Records, All books and records of Borrower relating to the foregoing in

any form.
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2. SECURITY AGREEMENT AND ASSIGNMENT OF LEASES AND RENTS.

2.1 Security Agreement. To the extent any of the property described in Section 1 is
personal property, Borrower, as debtor, grants to Lender, as secured party, a security interest therein
together with a security interest in all other personal property of whatsoever nature that is located on or
used or to be used in connection with any of the property described in Section 1, and any products or
proceeds of any thereof, pursuant to the Uniform Commercial Code of the state of [llinois (the “UCC”),
on the terms and conditions contained herein, Borrower hereby authorizes Lender to file any financing
statement, fixture filing or similar filing to perfect the security interests granted in this Security
Instrument without Borrower’s signature.

2.2 Assignment of Leases and Rents.

(a)  Absolute Assignment. Borrower hereby absolutely and
unconditionally grance, transfers, conveys, sells, sets over and assigns to Lender all of Borrower’s right,
title and interest now-<xisting and hereafter arising in and to the leases, subleases, congcessions, licenses,
franchises, occupancy agrecments, tenancies, subtenancies and other agreements, either oral or written,
now existing and hereafter /arising which affect the Property, Borrower’s interest therein or any
improvements located theréon, together with any and all security deposits, guaranties of the lessees” or
tenants’ obligations (including any 4ad all security therefor) and other security under any such leases,
subleases, concessions, licenses, frangiiises, occupancy agreements, tenancies, subtenancies and other
agreements (all of the foregoing, and any 2nd all extensions, modifications and renewals thereof, shall be
referred to, collectively, as the “Leases™), and-hereby gives to and confers upon Lender the right to collect
all the income, rents, issues, profits, royalties-ard proceeds from the Leases and any business conducted
on the Property and any and all prepaid rent and sezurity deposits thereunder (collectively, the “Rents”).
This Security Instrument is intended by Lender ana Borrower to create and shall be construed to create an
absolute assignment to Lender of ail of Borrower’s righ title and interest in and to the Leases and the
Rents and shall not be deemed merely to create a secuiity interest therein for the payment of any
indebtedness or the performance of any obligations under/th¢ Loan Documents (as defined below).
Borrower irrevocably appoints Lender its true and lawful attorn=y-at the option of Lender at any time to
demand, receive and enforce payment, to give receipts, releases anc sat’sfactions and to sue, either in the
name of Borrower or in the name of Lender, for all such Rents and zpply the same to the obligations
secured by this Security [nstrument.

(b) Revocable License to Collect. Notwitkstanding the foregoing
assignment of Rents, so long as no Event of Default (as defined below) remains-uncured, Borrower shall
have a revocable license, to collect all Rents, and to retain the same. Upon any Zvent of Default,
Borrower’s license to collect and retain Rents shalt terminate automatically and withou: ' necessity for
any notice.

(¢)  Collection and Application of Rents by Lender. While-any Event
of Default remains uncured: (i) Lender may at any time, without notice, in person, by agent or by court-

appointed receiver, and without regard to the adequacy of any security for the obligations secured by this
Security Instrument, enter upon any portion of the Property and/or, with or without taking possession
thereof, in its own name sue for or otherwise collect Rents (including past due amounts); and (ii) without
demand by Lender therefor, Borrower shall promptly deliver to Lender all prepaid rents, deposits relating
to Leases or Rents, and all other Rents then held by or thereafter collected by Borrower, whether prior to
or during the continuance of any Event of Default. Any Rents collected by or delivered to Lender may be
applied by Lender against the obligations secured by this Security Instrument, less all expenses, including
attorneys’ fees and disbursements, in such order as Lender shall determine in its sole and absolute
discretion. No application of Rents against any obligation secured by this Security Instrument or other
action taken by Lender under this Section 2.2 shall be deemed or construed to cure or waive any Event of
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Default, or to invalidate any other action taken in response to such Event of Default, or to make Lender a
mortgagee-in-possession of the Property.

()  Direction te Tenants. Borrower hereby irrevocably authorizes and
directs the tenants under all Leases to pay all amounts owing to Borrower thereunder to Lender following
receipt of any written notice from Lender that states that an Event of Default remains uncured and that all
such amounts are to be paid to Lender. Borrower further authorizes and directs all such tenants to pay all
such amounts to Lender without any right or obligation to inquire as to the validity of Lender’s notice and
regardless of the fact that Borrower has notified any such tenants that Lender’s notice is invalid or has
directed any such tenants not to pay such amounts to Lender.

3. ORLIGATIONS SECURED. This Security Instrument is given for the purpose of securing:

5.i Performance and Payment. The performance of the obligations contained herein
and the payment of $2,000,000.00 with interest thereon and all other amounts payable according to the
terms of a promissory note of even date herewith made by Borrower, payable to Lender or order, and
having a maturity date-ofMovember 1, 2037, and any and all extensions, renewals, modifications or
replacements thereof, whether the same be in greater or lesser amounts (the “Note™), which Note may
provide for one or more of tie follawing: (a) a variable rate of interest; (b) a balloon payment at maturity;
or {¢) deferral of a portion of accrued interest under certain circumstances with interest so deferred added
to the unpaid principal balance of the Mot and secured hereby.

3.2 Future Advances. [he repayment of any and all sums advanced or expenditures
made by Lender subsequent to the execufion” of this Security Instrument for the maintenance or
preservation of the Property or advanced or >xpended by Lender pursuant to any provision of this
Security Instrument subsequent to its execution, together with interest thereon. The total principal
amount of the obligations secured hereby shall not(exzeed at any one time an amount equal to two
hundred percent (200%) of the amount referred to in Sectica 3.1, plus interest. Nothing contained in this
Section, however, shall be considered as limiting the interest which may be secured hereby or the
amounts that shall be secured hereby when advanced to enforce or collect the indebtedness evidenced by
the Note or to protect the real estate security and other collateral.

3.3 QOther Amounts. All other obligations and amounis now or hereafter owing by
Borrower to Lender under this Security Instrument, the Note or any oune: document, instrument or
agreement evidencing, securing or otherwise relating to the loan evidenced by the Note and any and all
extensions, renewals, modifications or replacements of any thercof (collectively. the “Loan Documents™);
provided, however, that this Security Instrument does not and shall not in any even? be deemed to, secure
the obligations owing to Lender under: (a) any certificate and indemnity agreement iegaraing hazardous
substances (the “Indemnity Agreement™) executed in connection with such loan (or any ohligations that
are the substantial equivalent thereof); or (b) any guaranty of such loan.

4. WARRANTIES AND COVENANTS OF BORROWER. Borrower warrants, covenants,
and agrees:

4.1 Warranties.

(a}  Borrower has full power and authority to mortgage the Property to
Lender and warrants the Property to be free and clear of all liens, charges, and other monetary
encumbrances except those appearing in the title insurance policy accepted by Lender in connection with
this Security Instrument.
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{(b)  The Property is free from damage and no matter has come to
Borrower’s attention (including, but not limited to, knowledge of amy construction defects or
nonconforming work) that would materially impair the value of the Property as security.

() The loan evidenced by the Note and secured by this Security
Instrument is primarily for commercial, industrial or business purposes and is not primarily for personal,
family or household purposes.

4.2 Preservation of Lien. Borrower will preserve and protect the priority of this
Security Instrument as a first lien on the Property. If Borrower fails to do so, Lender may take any and all
actions necessary or appropriate to do so and all sums expended by Lender in so doing shall be treated as
part of the obligations secured by this Security Instrument, shall be paid by Botrower upon demand by
Lender and sha!! bear interest at the highest rate borne by any of the obligations secured by this Security
Instrument.

4.3 R¢rair and Maintenance of Property. Borrower will keep the Property in good
condition and repair, v-hich duty shall include but is not limited to cleaning, painting, landscaping,
repairing, and refurbishing’o’ the Property; will complete and not remove or demolish, alter, or make
additions to any building ot otherimprovement that is part of the Property, or construct any new structure
on the Property, without the express wvritten consent of Lender; will underpin and support when necessary
any such building or other improvemens, and protect and preserve the same; will complete or restore
promptly and in good and workmanlite manner any such building or other improvement that may be
damaged or destroyed and pay when due el <laims for labor performed and materials furnished therefor;
will not commit, suffer, or permit any act uponhe Property in violation of law; and will do all other acts
that from the character or use of the Property may hz-reasonably necessary for the continued operation of
the Property in a safe and legal manner, the specific.enumerations herein not exciuding the general.

4.4 Insurance.

4.4.1 Insurance Coverage. Borrewsr will provide and maintain, as further
security for the faithful performance of the obligations secured vy thi=-Security Instrument, such property,
liability, rental income interruption, flood and other insurance coverage 23 Lender may require from time
to time. All such insurance must be acceptable to Lender in all respects including but not limited to the
amount of coverage, policy forms, endorsements, identity of insuranse Zompanies and amount of
deductibles.

4472 Acknowledgment of Insurance Requirement;.  Lender’s initial
insurance requirements are set forth in the acknowledgment of insurance requirements £aiad on or about
the date of this Security Instrument and entered into in connection with the loan evidenced bv the Note.

443 Endorsement in Favor of Lender. All policies of insuiance on the
Property, whether or not required by the terms of this Security Instrument (including but not limited to
carthquake/earth movement insurance), shall name Lender as mortgagee and loss payee pursuant to a
mortgage endorsement on a form acceptable to Lender.

44.4 Changes in Insurance Requirements. Lender may change its insurance
requirements from time to time throughout the term of the obligations secured by this Security Instrument
by giving written notice of such changes to Borrower. Without limiting the generality of the foregoing,
Borrower shall from time to time obtain such additional coverages or make such increases in the amounts
of existing coverage as may be required by written notice from Lender. Lender reserves the right, in its
reasonable discretion, to increase the amount of the required coverages, require insurance against
additional risks, or withdraw approval of any insurance company at any time.
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4.4.5 Control of Proceeds. Lender shall have the right to control or direct the
proceeds of all policies of insurance on the Property, whether or not required by the terms of this Security
Instrument, as provided in Section 4.4.6 below, and all proceeds of all such policies are hereby assigned
to Lender as security for the obligations secured by this Security Instrument. Borrower shall be
responsible for all uninsured losses and deductibles.

4.4.6 Damage and Destruction.

(a) Borrower’s Obligations. In the event of any damage to or loss or
destruction of the Property (a “Casualty™): (i) if it could reasonably be expected to cost more than $25,000
to repair the Casualty, Borrower shall give prompt written notice of the Casualty to Lender and to
Borrower’s incurer, and shall make a claim under each insurance policy providing coverage therefor;
(ii) Borrowei skl take such actions as are necessary or appropriate to preserve and protect the Property;
(iii) if the aggrégaic, proceeds of any and all insurance policies insuring the Property, whether or not
required by this Sezurity Instrument, that are payable as a result of the Casualty (collectively, the
“Insurance Proceeds™} could reasonably be expected to exceed $25,000, or if a Default exists, Borrower
shall take such actions as’arz necessary or appropriate to ensure that all Insurance Proceeds are paid to
Lender forthwith to be heid by Lender until applied to the obligations secured hereby or disbursed in
accordance with this Section 4,463 .and (iv) unless otherwise instructed by Lender, regardless of whether
the Insurance Proceeds, if any, are sufficient for the purpose, Borrower shall promptly commence and
diligently pursue to completion in a grod, workmanlike and lien-free manner the restoration, replacement
and rebuilding of the Property as nearly as possible to its value, condition and character immediately prior
to the Casualty (collectively, the “Restoraticia™). If the Restoration will cost more than $25,000 to repair,
Borrower shall submit the proposed plans and specifications for the Restoration, and all construction
contracts, architect’s contracts, other contracts i1 connection with the Restoration, and such other
documents as Lender may reasonably request to Leadsr for its review and approval. Borrower shall not
begin the Restoration unless and until Lender gives its written approval of such plans, specifications,
contracts and other documents, with such revisions as Leirer, may reasonably require. Notwithstanding
the foregoing, Lender shall not be responsible for the sufficiendy, completeness, quality or legality of any
such plans, specifications, contracts or other documents, Rurrower shal) pay, within ten days after
demand by Lender, all costs reasonably incurred by Lender in connection with the adjustment, collection
and disbursement of Insurance Proceeds pursuant to this Security Instvaisnt or otherwise in connection
with the Casualty or the Restoration.

(b)  Lender’s Rights. Lender shall have the right and power to receive
and control all Insurance Proceeds required to be paid to it pursuant to subscciion (a)(iil) above.
Borrower hereby authorizes and empowers Lender, in its own name or as attorney: in‘fact for Borrower
(which power is coupled with an interest and is irrevocable so long as this Security intersst remains of
record), to make proof of loss, to settle, adjust and compromise any claim under insurance oolicies on the
Property, to appear in and prosecute any action arising from such insurance policies, to collect.and receive
Insurance Proceeds, and to deduct therefrom Lender’s expenses incurred in the adjustment, collection and
disbursement of such Insurance Proceeds or otherwise in connection with the Casualty or the Restoration.
Each insurance company concerned is hereby irrevocably authorized and directed to make payment of all
Insurance Proceeds directly fo Lender. Notwithstanding anything to the contrary, Lender shall not be
responsible for any such insurance, the collection of any Insurance Proceeds, or the insolvency of any
insurer.

{c)  Application of Proceeds. If, at any time while Lender holds any
Insurance Proceeds, an Event of Default exists or Lender determines in its reasonable discretion that the
security for the obligations secured hereby is impaired, Lender shall have the option, in its sole discretion,
to apply the Insurance Proceeds to the obligations secured hereby in such order as Lender may determine
(or to hold such proceeds for future application to those obligations). Without limiting the generality of
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the foregoing, Lender’s security will be deemed to be impaired if: (i) an Event of Default exists;
(ii) Borrower fails to satisfy any condition precedent to disbursement of Insurance Proceeds to pay the
cost of the Restoration within a reasonable time; or (iii) Lender determines in its reasonable discretion
that it could reasonably be expected that (A) Borrower will not have sufficient funds to complete the
Restoration and timely pay all expenses of the Property and all payments due under the Note and the other
Loan Documents through the completion of the Restoration and any leaseup period thereafter, (B) the
rental income from the Property will be insufficient to timely pay all expenses of the Property and
payments due under the Note and the other Loan Documents on an ongoing basis after completion of the
Restoration, or (C) the Restoration cannot be completed at least two years prior to the maturity date of the
Note and within one year after the date of the Casualty.

(d)  Disbursement of Proceeds. If Lender is not entitled to apply the
Insurance Proceeds to the obligations secured hereby, Lender {or at Lender’s election, a disbursing or
escrow agent selected by Lender and whose fees shall be paid by Borrower) shall disburse the Insurance
Proceeds for the Restoration from time to time as the Restoration progresses, but only after satisfaction, at
Borrower’s expense, of such conditions precedent to such disbursements as Lender may reasonably
require including but not lixiited to the following: (i) Borrower shall have delivered to Lender evidence
reasonably satisfactory to Lesder of the estimated cost of the Restoration; (ii) Lender shall have approved
the plans, specifications and coitrzcts for the Restoration as required by Section 4.4.6(a); (iii) Borrower
shall have delivered to Lender fuids in addition to the Insurance Proceeds in an amount sufficient in
Lender’s reasonable judgment to coraplete and fully pay for the Restoration; (iv) Borrower shall have
delivered to Lender such building peimiis. other permits, architect’s certificates, waivers of lien,
contractor’s sworn statements, title insurante crdorsements, plats of survey and other evidence of cost,
payment and performance as Lender may reaso hably require and approve; and (v) if required by Lender,
Borrower shall have entered into an agreement| providing in greater detail for the Restoration, the
disbursement of Insurance Proceeds and related maticis,) No payment made prior to the final completion
of the Restoration shall exceed ninety percent of the value of the work performed and materials
incorporated into the Property from time to time, as such value.is determined by Lender in its reasonable
judgment. Disbursements may, at Lender’s election, be mad¢ ¢n a percentage of completion basis or on
such other basis as is acceptable to Lender. Disbursements shall e subject to Borrower’s delivery of
such lien waivers as Lender may require, and otherwise on terms and subject to conditions acceptable to
Lender. From time to time after commencement of the Restoration, if 5o requested by Lender, Borrower
shall deposit with Lender funds in excess of the Insurance Proceeds which together with the Insurance
Proceeds and all funds previously deposited with Lender in connection with the Restoration, must at all
times be at least sufficient in the reasonable judgment of Lender to pay the ontire_unpaid cost of the
Restoration. Funds so deposited by Borrower may at Lender’s option be disbursed prior to the
disbursement of Insurance Proceeds. Lender may retain a construction consultznfio inspect the
Restoration and related matters on Lender’s behalf and to advise Lender with respesi thereto and
Borrower shall pay the cost thereof; provided that neither Borrower nor any other person or eitity other
than Lender shall have any right to rely on any inspection or advice of such consultant. Such consultant
shall not be the agent of Lender and shall not have the power to bind Lender in any way. Any surplus
Insurance Procecds or other funds held by Lender pursuant to this Section 4.4.6 that may remain after
payment of all costs of the Restoration shall be paid to Borrower (or to such other person or entity as
Lender reasonably determines is entitled thereto) so long as no Default then exists. No interest shall be
allowed to Borrower on account of any Insurance Proceeds or other funds held by Lender pursuant to this
Section 4.4.6, but at Borrower’s request, Lender will deposit such amounts into a blocked interest-bearing
account with Lender over which Lender has sole possession, authority and control, in which Lender has a
perfected first-priority security interest to secure the obligations secured by this Security Instrument, and
otherwise on terms and conditions satisfactory to Lender in its sole discretion. Notwithstanding the
above, if an Event of Default exists prior to full disbursement of the Insurance Proceeds and any other
funds held by Lender pursuant to this Section 4.4.6, any undisbursed portion thereof may, at Lender’s
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option, be applied against the obligations secured by this Security Instrument, whether or not then due, in
such order and manner as Lender shall select.

(e)  Effect on the Indebtedmess. Any reduction in the obligations
secured hereby resulting from the application of Insurance Proceeds or other funds pursuant to this
subsection 4.4.6 shall be deemed to take effect only on the date of such application; provided that, if any
Insurance Proceeds are received after the Property is sold in connection with a judicial or nonjudicial
foreclosure of this Security Instrument, or is transferred by deed in lieu of such foreclosure,
notwithstanding any limitation on Borrower’s liability contained herein or in the Note, the purchaser at
such sale (or the grantee under such deed) shall have the right to receive and retain all such Insurance
Proceeds and all unearned premiums for all insurance on the Property. No application of Insurance
Proceeds or otier funds to the obligations secured hereby shall result in any adjustment in the amount or
due dates of installments due under the Note. No application of Insurance Proceeds to the obligations
secured hereby s'iall, by itsclf, cure or waive any Default or any notice of default under this Security
Instrument or invalida'e any act done pursuant to such notice or result in the waiver of any collateral
securing the Note.

4.5 Right ‘of Yaspection. Borrower shall permit Lender or its agents or independent
contractors (including, but not limited to, appraisers, environmental consultants and construction
consultants), at all reasonable tiniés; 1o enter upon and inspect the Property.

4.6 Compliance with Lars, Etc.; Preservation of Licenses. Borrower shall comply in
all material respects with (a) all laws, statwies; ordinances, rules, regulations, licenses, permits, approvals,
orders, judgments and other requirements-0f governmental authorities relating to the Property or
Borrower’s use thereof, and (b)all easements, licenses and agreements relating to the Property or
Borrower’s use thereof. Borrower shall observe. and comply with all requirements necessary to the
continued existence and validity of all rights, licenses, permits, privileges, franchises and concessions
relating to any existing or presently contemplated use cfibz Property, including but not limited to any
zoning variances, special exceptions and nonconforming use peumits.

4.7 Further Assurances. Borrower will, at its exzéiise, from time to time execute and
deliver any and all such instruments of further assurance and othei instiuments and do any and all such
acts, or cause the same to be done, as Lender deems necessary or advisatle to mortgage and convey the
Property to Lender or to carry out more effectively the purposes of this Securiv Instrument.

4.8 Legal Actions. Borrower will appear in and defend any act'on or proceeding before
any court or administrative body purporting to affect the security hereof or the rights or howers of Lender;
and will pay all costs and expenses, including cost of evidence of title, title insurance rrerniums and any
fees of attorneys, appraisers, environmental inspectors and others, incurred by Lender, in-a reasonable
sum, in any such action or proceeding in which Lender may appear, in any suit or other-proveeding to
foreclose this Security Instrument.

4.9 Taxes, Assessments and Other Liens. Borrower will pay prior to delinquency all
taxes, assessments, encumbrances, charges, and liens with interest, on the Property or any part thereof,
including but not limited to any tax on or measured by rents of the Property, the Note, this Security
Instrument, or any obligation or part thereof secured hereby.

4.10  Expenses. Borrower will pay all costs, fees and expenses reasonably incurred by
Lender in connection with this Security Instrument.

411 Repayment of Expenditures. Borrower will pay within five (5) days after
written demand all amounts secured by this Security Instrument, other than principal of and interest on

Page 8 of 22



0730422010 Page: 10 of 25

UNOFFICIAL COPY

Loan No.: 780829404

the Note, with interest from date of expenditure at the rate of interest borne by the Note and the
repayment thereof shall be secured by this Security Instrument.

4.12  Financial and Operating Information, Within ninety (90) days after the end of
each fiscal year of Borrower, Borrower shall furnish to Lender the following in such form as Lender may
require: (a) an itemized statement of income and expenses for Borrower’s operation of the Property for
that fiscal year; and (b) a rent schedule for the Property showing the name of each tenant, and for each
tenant, the space occupied, the lease expiration date, the rent payable for the current month, the date
through which rent has been paid, all security deposits held (and the institution in which they are held)
and any related information requested by Lender.

In addition, within twenty (20) days after written request by Lender, Borrower shall furnish to
Lender sucli Timancial statements and other financial, operating and ownership information about the
Property, Borrowzi; owners of equity interests in Borrower, and guarantors of the obligations secured
hereby, as Lender inay require.

If Borrower fails & rrovide Lender with any of the financial and operating information required
to be provided under this Section within the time periods required under this Section and such failure
continues after Lender has provided Borrower with thirty (30) days™ notice and opportunity to cure such
failure, Borrower shall pay to Lendir, as liquidated damages for the extra expense in servicing the loan
secured hereby, Five Hundred Dollars($500) on the first day of the month following the expiration of
such thirty (30)-day period and One Hurdred Dollars ($100} on the first day of each month thereafter
until such failure is cured. All such amouots shall be secured by this Security Instrument. Payment of
such amounts shall not cure any Default or Everit.of Default resulting from such failure.

4,13  Sale, Transfer, or Encun brance of Property.

(a) Encumbrances; Erdfy Changes. Except as otherwise provided
below, Borrower shall not, without the prior written conser ¢f Lender, further encumber the Property or
any interest therein, or cause or permit any change in the éniity, ownership, or control of Borrower
without first repaying in full the Note and all other sums securcy hereby.

(b)  Sales, Transfers, Conveyances ~Except as otherwise provided
below, Borrower shall not, without the prior written consent of Lender {«vrich consent shall be subject to
the conditions set forth below), sell, transfer, or otherwise convey the Property or any interest therein,
voluntarily or involuntarily, without first repaying in full the Note and all othersuras secured hereby.

(c) Conditions to Lender’s Consent. Lender will pot unreasonably
withhold its consent to a sale, transfer, or other conveyance of the Property, provided however, that:

(i)  Borrower shall provide to Lender a loan application on such
form as Lender may require executed by the proposed transferee and accompanied by such other
documents as Lender may require in connection therewith;

(i)  Lender may consider the factors normally used by Lender as
of the time of the proposed assumption in the process of determining whether ar not to lend funds, and
may require that the Property and the proposed transferee meet Lender's then-current underwriting
requirements as of that time;

(iiiy  Lender may specifically evaluate the financial responsibility,
structure and real estate operations experience of any potential transferee;

(iv)  Lender may require that it be provided at Borrower’s
expense, with an appraisal of the Property, an on-site inspection of the Property, and such other
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documents and items, from appraisers, inspectors and other parties satisfactory to Lender, and may
require that Borrower or the transferee of the Property correct any items of deferred maintenance that may
be identified by Lender;

(v)  Lender may, as a condition to granting its consent to a sale,
transfer, or other conveyance of the Property, require in its sole discretion the payment by Borrower of a
fec (the “Consented Transfer Fee™) of one percent (1.0%) of the unpaid principal balance of the Note; and

(vi)  No Default or Event of Default (each as defined below) has
occurred and is continuing.

In connection with any sale, transfer or other conveyance of the Property to which Lender is
asked to consent, Borrower agrees to pay to Lender, in addition to any sums specified above, for Lender’s
expenses incurséd in reviewing and evaluating such matter, the following amounts: (i) a nonrefundable
review fee in accordance with Lender’s fee schedule in effect at the time of the request, which fee shall be
paid by Borrower to-Lznder upon Borrower’s request for Lender’s consent and shall be applied to the
Consented Transfer Fec 12°Lender’s consent is given to such sale, transfer, or other conveyance of the
Property; (ii} Lender’s reasonable attorneys’ fees and other reasonable out-of-pocket expenses incurred in
connection with such request for-consent and in connection with such sale, transfer or other conveyance;
and (iii) document preparation tecs and other fees in accordance with Lender’s fee schedule in effect at
the time. In addition, prior to or at the wime of any sale, transfer or other conveyance to which Lender
grants its consent, Borrower shall ebtzin and provide to Lender a fully and duly executed and
acknowledged assumption agreement in-{ovm and substance satisfactory to Lender under which the
transferee of the Property assumes liability Fir-the loan evidenced by the Note and secured by this
Security Instrument together with such financing sizicments and other documents as Lender may require.
Borrower and any guarantors of such loan shall ‘continue to be obligated for repayment of such loan
unless and until Lender has entered into a written assumption agreement specifically releasing them from
such liability in Lender’s sole discretion.

Consent to any one such occurrence shall not be deetned.2 waiver of the right to require consent
to any future occurrences.

(d}  Unconsented Transfers. In eaci mstance in which a sale, transfer
or other conveyance of the Property, or any change in the entity, owneistip, or control of Borrower,
occurs without Lender’s prior written consent thereto having been given, and regardless of whether
Lender elects to accelerate the maturity date of the Note (any of the foregoing events is referred to as an
“Unconsented Transfer”), Borrower and its successors shall be jointly and several'y liable to Lender for
the payment of a fee (the “Unconsented Transfer Fee™) of two percent (2.0%) of e vapaid principal
balance of the Note as of the date of such Unconsented Transfer. The Unconsented Transter Fee shall be
due and payable upon written demand therefor by Lender, and shall be secured by-this Security
Instrument; provided, however, that payment of the Unconsented Transfer Fee shall not cure any Event of
Default resulting from the Unconsented Transfer.

(¢) No Waiver. Lender’s waiver of any of the Consented Transfer Fee,
the Unconsented Transfer Fee or any other amount payable hereunder, in whole or in part for any one
sale, transfer or other conveyance shall not preclude the imposition thereof in connection with any other
sale, transfer or other conveyance.

(f)  Permitted Transfers. Notwithstanding the foregoing and
notwithstanding Section 4.14, Lender’s consent will not be required, and neither the Consented Transfer
Fee nor the Unconsented Transfer Fee will be imposed, for any Permitted Transfer (as defined below), so
long as all Transfer Requirements (as defined below) applicable to such Permitted Transfer are timely
satisfied. As used herein, the following terms have the meanings set forth below:
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“Permitted Transfer” means:

(i)  The transfer of not more than twenty-five percent (25%) in
the aggregate during the term of the Note of the Equity Interests (as defined below) in Borrower (or in
any entity that owns, directly or indirectly through one or more intermediate entities, an Equity Interest in
Borrower), in addition to any transfers permitted under subparagraphs (ii) or (iii) of this definition (a
“Minority Interest Transfer”),

(i) A tansfer that occurs by devise, descent or operation of law
upon the death of a natural person (a “Decedent Transfer”); or

(iii) A transfer of interests in the Property, in Borrower or in any
entity that cwns, directly or indirectly through one or more intermediate entities, an Equity Interest in
Borrower, to neil-minor immediate family members (i.e., the parents, spouse, siblings, children and other
lineal descendanis, a2d the spouses of parents, siblings, children and other lineal descendants) of the
transferor or to one-or-more trusts established for the benefit of the transferor and/or such immediate
family members of the trasisferor (an “Estate Planning Transfer”).

“Transfer Pequirements” means, with respect to any Permitted Transfer, all of the
following that apply to that tranfer:

() ' In the case of any Permitted Transfer, none of the persons or
entities liable for the repayment of the lozn #videnced by the Note shall be released from such liability.

(i) in‘the case of any Minority Interest Transfer or Estate
Planning Transfer, there shall be no change i the individuals exercising day-to-day powers of
decisionmaking, management and control over either Rorrower or the Property unless Lender has given
its prior written consent to such change in its sole discreuon. In the case of a Decedent Transfer, any new
individual exercising such powers must be satisfactory to“ezider in its sole discretion.

(iii)  In the case of a Desedent Transfer, if the decedent was a
Borrower or guarantor of the loan evidenced by the Note, within 3¢ days after written request by Lender,
one or more other persons or entities having credit standing and financizt resources equal to or better than
those of the decedent, as determined by Lender in its reasonable discretion, shall assume or guarantee
such loan by executing and delivering to Lender a guaranty or assumption agresment and a certificate and
indemnity agreement regarding hazardous substances, each satisfactory to Lendér, providing Lender with
recourse substantially identical to that which Lender had against the decedent and cvanting Lender liens
on any and all interests of the transferee in the Property.

(iv)  In the case of any Estate Planning Transfer-i%at results in a
transfer of an interest in the Property or in a change in the trustee of any trust owning an irierest in the
Property, the transferee or new trustee (in such new trustee’s fiduciary capacity) shall, prior to the
transfer, execute and deliver to Lender an assumption agreement satisfactory to Lender, providing Lender
with recourse substantially identical to that which Lender had against the transferor or predecessor trustee
and granting Lender liens on any and all interests of the transferee or the new trustee in the Property.

(v)  In the case of any Permitted Transfer that results in a transfer
of an interest in the Property, Lender shall be provided, at no cost to Lender, with an endorsement to its
title insurance policy insuring the lien of this Security Instrument, which endorsement shall insure that
there has been no impairment of that lien or of its priority.

(vi)  In the case of any Permitted Transfer, Borrower or the
transferee shall pay all costs and expenses reasonably incurred by Lender in connection with that
Permitted Transfer, together with any applicable fees in accordance with Lender’s fee schedule in effect
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at the time of the Permitted Transfer, and shall provide Lender with such information and documents as
Lender reasonably requests in order to make the determinations called for by this Security Instrument and
to comply with applicable laws, rules and regulations,

(viiy  No Default shall exist.

“Equity Interest” means partnership interests in Borrower, if Borrower is a partnership,
member interests in Borrower, if Borrower is a limited liability company, or shares of stock of Borrower,
if Borrower is a corporation.

4.14  Borrower Existence. If Borrower is a corporation, partnership, limited liability
company or other entity, Lender is making this loan in reliance on Borrower’s continued existence,
ownership a:d control in its present form. Borrower will not alter its name, jurisdiction of organization,
structure, owneishin or control without the prior written consent of Lender and will do all things
necessary to preserve. and maintain said existence and to ensure its continuous right to carry on its
business. If Borrowe: s.a partnership, Borrower will not permit the addition, removal or withdrawal of
any general partner withedt,the prior written consent of Lender. The withdrawal or expulsion of any
general partner from Borrcwer partnership shall not in any way affect the liability of the withdrawing or
expelled general partner hereunder.or on the Note.

415  Information for Participants, Etc. Borrower agrees to furnish such information
and confirmation as may be required irom time to time by Lender on request of potential loan participants
and assignees and agrees to make adjustrnents in this Security Instrument, the Note, and the other
documents evidencing or securing the l¢an secured hereby to accommodate such participant’s or
assignee’s requirements, provided that such requirements do not vary the economic terms of the loan
secured hereby. Borrower hereby authorizes Lerder to disclose to potential participants and assignees
any information in Lender’s possession with respect t¢ Borrower and the loan secured hereby.

4.16  Tax and Insurance Impounds.

(a) Impounds. In addition o the payments required by the Note,
Borrower agrees to pay Lender, at Lender’s request, such sums as Liendzr may from time to time estimate
will be required to pay, at least one month before delinquency, the nex: due taxes, assessments, insurance
premiums, and similar charges affecting the Property, less all sums already-paid therefor divided by the
number of months to elapse before one month prior to the date when<sick taxes, assessments and
premiums will become delinquent, such sums to be held by Lender without interest or other income to
Borrower to pay such taxes, assessments and premiums. Should this estimate as to faxes, assessments and
premiums prove insufficient, Borrower upon demand agrees to pay Lender such aaditicial sums as may
be required to pay them before delinquent.

(b)  Application. If the total of the payments described in s 1bsection (a)
of this Section (collectively, the “Impounds”) in any one year shall exceed the amounts actually paid by
Lender for taxes, assessments and premiums, such excess may be credited by Lender on subsequent
payments under this section. At any time after the occurrence and during the continuance of an Event of
Default and at or prior to the foreclosure sale, Lender may apply any balance of funds it may hold
pursuant to this Section to any amount secured by this Security Instrument and in such order as Lender
may elect. If Lender does not so apply such funds at or prior to the foreclosure sale, the purchaser at
such sale shall be entitled to all such funds. If Lender acquires the Property in lieu of realizing on this
Security Instrument, the balance of funds it holds shall become the property of Lender. Any transfer in
fee of all or a part of the Property shall automatically transfer to the grantee all or a proportionate part of
Borrower’s rights and interest in the fund accumulated hereunder.
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(¢c) Tax Reporting Service. Lender may, but need not, contract with a
tax reporting service covering the Property. Borrower agrees that Lender may rely on the information
furnished by such tax service and agrees to pay the cost of that service within 30 days after receipt of a
billing for it.

(d)  Limited Waiver. Notwithstanding the foregoing, Lender will not
require Borrower to deposit the Impounds as provided in subsection (a) of this Section so long as: (i) the
Property is owned in its entirety by the original Borrower named below (and not by any successor or
transferee Borrower) and there is no change in the individuals exercising day-to-day powers of
decisionmaking, management and control over either Borrower or the Property (regardless of whether
Lender has consented to any such transfer or change); (i) Borrower pays, prior to delinquency, all
payments of ‘axes, assessments, insurance premiums and other amounts that would otherwise be paid
from the Impourds and, if required by Lender, Borrower provides Lender with proof of such payment;
and (iii} no Even? of Default occurs (regardless of whether it 1s later cured). If at any time Borrower fails
to meet any of the foregoing requirements, Lender may at any time thereafter require the payment of al
Impounds upon ten days written notice to Borrower.

4.17  Leases; Security Deposits, Ete. Borrower shall not receive or collect any rents
from any present or future tenziti)of the Property or any part thereof in advance in excess of one (1)
month’s rent or collect a security deposit in excess of two (2) months’ rent. Borrower shall promptly
deposit and maintain all security deposiis and other deposits received by Borrower from tenants in a
segregated trust account in a federally irsured institution. Borrower shall perform its obligations under
the Leases in all material respects.

418  Condominium and Cooperative Provisions. If the Property is not subject to a
recorded condominium or cooperative regime on the date of this Security Instrument, Borrower will not
subject the Property or any portion thereof to such a {egime without the written consent of Lender, which
consent may be granted or denied in Lender’s sole diseretion and, if granted, may be subject to such
requirements as Lender may impose including but not limited 10 Borrower providing Lender with such
title insurance endorsements and other documents as Lender m=y require. If the Property is subject to a
condominium regime on the date of this Security Instrument: (a) Boriower represents and warrants that
none of the condominium units and no portion of the common elenieris.in the Property have been sold,
conveyed or encombered or are subject to any agreement to convey or aticamber; (b) Borrower shall not
in any way sell, convey or encumber or enter into a contract or agreement to’scil convey or encumber any
condominium unit or any of the common elements of the Property unless expressly agreed to in writing
by Lender; (c) Borrower shall operate the Property solely as a rental property:-and (d) the Property
granted, conveyed and assigned to Lender hereunder includes all rights, easemernts: rights of way,
reservations and powers of Borrower, as ownet, declarant or otherwise, under” 2ny applicable
condominium act or statute and under any and all condominium declarations, survey maps and plans,
association articles and bylaws and documents similar to any of the foregoing.

419 Use of Property; Zoning Changes. Unless required by applicable law,
Borrower shall not: (a) except for any change in use approved by Lender in writing, allow changes in the
use for which all or any part of the Property is being used at the time this Security Instrument is executed;
(b) convert any individual dwelling unit or common area in the Property to primarily commercial use; or
(c) initiate or acquiesce in a change in the zoning classification of the Property.

5. DEFAULT.

5.1 Definition. Any of the following shall constitute an “Event of Default” as that term
is used in this Security Instrument (and the term “Default” shall mean any of the following, whether or
not any requirement for notice or lapse of time has been satisfied):
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{a)  Any regular monthly payment under the Note is not paid so that it is
received by Lender within fifieen (15) days after the date when due, or any other amount secured by this
Security Instrument (including but not limited to any payment of principal or interest due on the Maturity
Date, as defined in the Note) is not paid so that it is received by Lender when dug;

(b)  Any representation or warranty made by Borrower to or for the
benefit of Lender herein or clsewhere in connection with the loan secured hereby, including but not
limited to any representation in connection with the security therefor, shall prove to have been incorrect
or misleading in any material respect;

(c)  Borrower or any other party thereto (other than Lender) shall fail to
perform its obligations under any other covenant or agreement contained in this Security Instrument, the
Note, any cther Loan Document or the Indemnity Agreement, which failure continues for a period of
thirty (30) days 2fier written notice of such failure by Lender to Borrower, but no such notice or cure
period shall apply ir‘the case of: (i) any such failure that could, in Lender’s judgment, absent immediate
exercise by Lender ot 4r'ght or remedy under this Security Instrument, the other Loan Documents ot the
Indemnity Agreement, resuliin harm to Lender, impairment of the Note or this Security Instrument or any
other security given under/2ny other Loan Document; (i) any such failure that is not reasonably
susceptible of being cured duriig such 30-day period; (iif) breach of any provision that contains an
express cure period; or (iv) any bresch of Section 4.13 or Section 4.14 of this Security Instrument;

(d)  Bemewer or any other person or entity liable for the repayment of
the indebtedness secured hereby shall beconse unable or admit in writing its inability to pay its debts as
they become due, or file, or have filed agaiisi.it, a voluntary or involuntary petition in bankruptcy, or
make a general assignment for the benefit of creditsia, or become the subject of any other receivership or
insolvency proceeding, provided that if such peution or proceeding is not filed or acquiesced in by
Borrower or the subject thereof, it shall constitute ar Fvant of Default only if it is not dismissed within
sixty (60) days after it is filed or if prior to that time the <ourt enters an order substantially granting the
relief sought therein;

{(¢) Borrower or any other sigrawory thereto shall default in the
performance of any covenant or agreement contained in any morlgage; deed of trust or similar security
instrument encumbering the Property, or the note or any other agretinznt evidencing or securing the
indebtedness secured thereby, which default continues beyond any applicable cure period; or

() A tax, charge or lien shall be placed upot.cr measured by the Note,
this Security Instrument, or any obligation secured hereby that Borrower does not or may not legally pay
in addition to the payment of all principal and interest as provided in the Note.

52 Lender’s Right to Perform. After the occurrence and during the confinuance of any
Event of Default, Lender, but without the obligation so to do and without notice to or ¢etuand upon
Borrower and without releasing Borrower from any obligations hereunder, may: make any payments or
do any acts required of Borrower hercunder in such manner and to such extent as cither may deem
necessary to protect the security hereof, Lender being authorized to enter upon the Property for such
purposes; commence, appear in and defend any action or proceeding purporting to affect the security
hereof or the rights or powers of Lender; pay, purchase, contest or compromise any encumbrance, charge
or lien in accordance with the following paragraph; and in exercising any such powers, pay necessary
expenses, employ counsel and pay a reasonable fee therefor. All sums so expended shall be payable on
demand by Borrower, be secured hereby and bear interest at the Default Rate of interest specified in the
Note from the date advanced or expended until repaid.

Lender, in making any payment herein, is hereby authorized, in the place and stead of Borrower,
in the case of a payment of taxes, assessments, water rates, sewer rentals and other governmental or
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municipal charges, fines, impositions or liens asserted against the Property, to make such payment in
reliance on any bill, statement or estimate procured from the appropriate public office without inquiry into
the accuracy of the bill, statement or estimate or into the validity of any tax, assessment, sale, forfeiture,
tax lien or title or claim thereof: in the case of any apparent or threatened adverse claim of title, lien,
statement of lien, encumbrance, deed of trust, mortgage, claim or charge Lender shall be the sole judge of
the legality or validity of same; and in the case of a payment for any other purpose herein and hereby
authorized, but not enumerated in this paragraph, such payment may be made whenever, in the sole
judgment and discretion of Lender such advance or advances shall seem necessary or desirable to protect
the full security intended to be created by this Security Instrument, provided further, that in connection
with any such advance, Lender at its option may and is hereby authorized to obtain a continuation report
of title prepared by a title insurance company, the cost and expenses of which shall be repayable by
Borrower without demand and shall be secured hereby.

5.3 Remedies on Default. Upon the occurrence of any Event of Defauit all sums
secured hereby sha!i become immediately due and payable, without notice or demand, at the option of
Lender and Lender may.

(2)  Have a receiver appointed as a matter of right on an ex parte basis
without notice to Borrower and ~vithout regard to the sufficiency of the Property or any other security for
the indebtedness secured hereby and, without the necessity of posting any bond or other security. Such
receiver shall take possession and contral of the Property and shall collect and receive the Rents. If
Lender elects to seek the appointment ofa receiver for the Property, Borrower, by its execution of this
Security Instrument, expressly consents to tie appointment of such receiver, including the appointment of
a receiver ex parte if permitted by applicableizw. The receiver shall be entitled to receive a reasonable
fee for managing the Property, which fee may be dcducted from the Rents or may be paid by Lender and
added to the indebtedness secured by this Security Instrument. Immediately upon appointment of a
receiver, Borrower shall surrender possession of the-Troperty to the receiver and shall deliver to the
receiver all documents, records (including records on eicctionic or magnetic media), accounts, surveys,
plans, and specifications relating to the Property and all secaricv deposits. If the Rents are not sufficient
to pay the costs of taking control of and managing the Property and collecting the Rents, any funds
expended by Lender, or advanced by Lender to the receiver, for such purnoses shall become an additional
part of the indebtedness secured by this Security Instrument. The receiver may exclude Borrower and its
representatives from the Property. Borrower acknowledges and agrees what the exercise by Lender of any
of the rights conferred under this Section5.3 shall not be cors rued to make Lender a
mortgagee-in-possession of the Property so long as Lender has not itself entered into actual possession of
the Property.

(b)  Foreclose this Security Instrument as provided r Section 7 or
otherwise realize upon the Property as permitted under applicable law.

(c)  Exercise any power of sale permitted pursuant to applicable law.
(d)  Sue on the Note as permitted under applicable law.

(e)  Avail itself of any other right or remedy available to it under the
terms of this Security Instrument, the other Loan Documents or applicable law.

5.4 No Waiver. By accepting payment of any sum secured hereby after its due date,
Lender does not waive its right either to require prompt payment when due of all other sums so secured or
to declare an Event of Default for failure to do so.

5.5 Waiver of Marshaling, Ete. In connection with any foreclosure sale under this
Security Instrument, Borrower hereby waives, for itself and all others claiming by, through or under
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Borrower, any right Borrower or such others would otherwise have to require marshaling or to require
that the Property be sold in parcels or in any particular order.

5 6 Remedies Cumulative; Subrogation. The rights and remedies accorded by this
Security Instrument shall be in addition to, and not in substitution of, any rights or remedies available
under now existing or hereafter arising applicable law. All rights and remedies provided for in this
Security Instrument or afforded by law or equity are distinct and cumulative and may be exercised
concurrently, independently or successively. The failure on the part of Lender to promptly enforce any
right hereunder shall not operate as a waiver of such right and the waiver of any Default or Event of
Default shall not constitute a waiver of any subsequent or other Default or Event of Default, Lender shall
be subrogated to the claims and liens of those whose claims or liens are discharged or paid with the loan
proceeds hereor.

6. CONDEMNATION, ETC. Any and all awards of damages, whether paid as a result of
judgment or prior-seiisment, in connection with any condemnation or other taking of any portion of the
Property for public orprivate use, or for injury to any portion of the Property (“Awards”), are hereby
assigned and shall be paid f« Lender which may apply or disburse such Awards in the same manner, on
the same terms, subject to th2 same conditions, to the same extent, and with the same effect as provided in
Section 4.4.6 above for disposition of Insurance Proceeds. Without limiting the generality of the
foregoing, if the taking results ira loss of the Property to an extent that, in the reasonable opinion of
Lender, renders or is likely to render the: Property not economically viable or if, in Lender’s reasonable
judgment, Lender’s security is otherwisg impaired, Lender may apply the Awards to reduce the unpaid
obligations secured hereby in such order &s j ,ender may determine, and without any adjustment in the
amount or due dates of installments due undci-the Note. If so applied, any Awards in excess of the
unpaid balance of the Note and other sums due 1o\ Lender shall be paid to Borrower or Borrower’s
assignee. Lender shall in no case be obligated to ses 5 the proper application of any amount paid over to
Borrower. Such application or release shall not cure ¢i ‘vaive any Default or notice of default hereunder
or invalidate any act done pursuant to such notice. Skoxid the Property or any part or appurtenance
thereof or right or interest therein be taken or threatened to be taken by reason of any public or private
improvement, condemnation proceeding (including change -ci grade), or in any other manner, Lender
may, at its option, commence, appear in and prosccute, in its own name, any action or proceeding, or
make any reasonable compromise or seftlement in connection with su¢h-iaking or damage, and obtain all
Awards or other relief therefor, and Borrower agrees to pay Lender’s cusis ard reasonable attorneys’ fees
incurred in connection therewith. Lender shall have no obligation to take‘any action in connection with
any actual or threatened condemnation or other proceeding,

7. SPECIAL ILLINOIS PROVISIONS.

7.1 Dlinois Mortgage Foreclosure Law. 1t is the intention of Borrowe: ziidd Lender that
the enforcement of the terms and provisions of this Security Instrument shall be accomplished in
accordance with the Illinois Mortgage Foreclosure Law (the “Act”), Iilinois Compiled Statutes, 735 ILCS
5/15-1101 ef seq. and with respect to such Act, Borrower agrees and covenants that:

(a)  Borrower and Lender shall have the benefit of all of the provisions of
the Act, including all amendments thereto which may become effective from time to time after the date
hereof. In the event any provision of the Act which is specifically referred to herein may be repealed,
Lender shall have the benefit of such provision as most recently existing prior to such repeal, as though
the same were incorporated herein by express reference;

(b}  Wherever provision is made in this Security Instrument for insurance
policies to bear mortgage clauses or other loss payable clauses or endorsements in favor of Lender, or 1o
confer authority upon Lender to settle or participate in the settlement of losses under policies of insurance
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or 10 hold and disburse or otherwise control use of insurance proceeds, from and after the entry of
judgment of foreclosure, all such rights and powers of Lender shall continue in Lender as judgment
creditor or mortgagee until confirmation of sale;

(¢)  All advances, disbursements and expenditures made or incurred by
Lender before and during a foreclosure, and before and after judgment of foreclosure, and at any time
prior to sale, and, where applicable, after sale, and during the pendency of any related proceedings, for the
following purposes, in addition to those otherwise authorized by this Security Instrument, or by the Act
(collectively “Protective Advances”), shall have the benefit of all applicable provisions of the Act,
including those provisions of the Act referred to below:

()  all advances by Lender in accordance with the terms of this
Security Instroinent to: (1) preserve, maintain, repair, restore or rebuild the improvements upon the
Property; (2) preseive the lien of this Security Instrument or the priority thereof; or (3) enforce this
Security Instrumeiif ‘ag referred to in Subsection (b)(5) of Section 5/15-1302 of the Act;

(iiy  payments by Lender of (1) principal, interest or other
obligations in accordance‘with the terms of any senior mortgage or other prior lien or encumbrance;
(2) real estate taxes and assessments, general and special and all other taxes and assessments of any kind
or nature whatsoever which are-assessed or imposed upon the Property or any part thereof;, (3) other
obligations authorized by this Securiiy Instrument; or (4) with court approval, any other amounts in
connection with other liens, encumbrances.or interests reasonably necessary to preserve the status of title,
as referred to in Section 5/15-1505 of the Aot

(i)  advances by Lender in settlement or compromise of any
claims asserted by claimants under senior mortgages o: any other prior liens;

(iv)  attorneys™ fees and other costs incurred: (1) in connection
with the foreclosure of this Security Instrument as referied to_in Section 5/15-1504(d)(2) and 5/15-1510
of the Act; (2) in connection with any action, suit or procesding brought by or against Lender for the
enforcement of this Security Instrument or arising from dic interest of Lender hereunder; or (3)in
preparation for or in connection with the commencement, prosezution or defense of any other action
related to this Security Instrument or the Property;

(v)  Lender’s fees and costs, including attorneys’ fees, arising
between the entry of judgment of foreclosure and the confirmation hearing as referred to in
Section 5/15-1508(b)(1) of the Act,

(vi)  expenses deductible from proceeds of saie as referred to in
Section 5/15-1512(a) and (b) of the Act;

(vii)  expenses incurred and expenditures made by Lender for any
one or more of the following: (1) if the Property or any portion thereof constitutes one or more units
under a condominium declaration, assessments imposed upon the unit owner thereof; (2} if Borrower’s
interest in the Property is a leasehold estate under a lease or sublease, rentals or other payments required
to be made by the lessee under the terms of the lease or sublease; (3) premiums for casualty and liability
insurance paid by Lender whether or not Lender or a receiver is in possession, if reasonably required, in
reasonablie amounts, and all renewals thereof, without regard to the limitation to maintenance of existing
insurance in effect at the 1ime any receiver or Lender takes possession of the Property imposed by
Section 5/15-1704(c)(1) of the Act; (4) repair or restoration of damage or destruction in excess of
available insurance proceeds or condemnation awards; (5) payments deemed by Lender to be required for
the benefit of the Property or required to be made by the owner of the Property under any grant or
declaration of easement, easement agreement, agreement with any adjoining land owners or instruments
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creating covenants or restrictions for the benefit of or affecting the Property; (6) shared or common
expense assessments payable to any association or corporation in which the owner of the Property is a
member in any way affecting the Property; (7) if the loan secured hereby is a construction loan, costs
incurred by Lender for demolition, preparation for and completion of construction, as may be authorized
by the applicable commitment, loan agreement or other agreement; (8) payments required to be paid by
Borrower or Lender pursuant to any lease or other agreement for occupancy of the Property and (9) if this
Security Instrument is insured, payment of FHA or privatc mortgage insurance required to keep such
insurance in force.

All Protective Advances shall be so much additional indebtedness secured by this Security
Instrument, and shall become immediately due and payable without notice and with interest thereon from
the date of th* advance until paid at the Default Rate of interest specified in the Note.

This Security Instrument shall be a lien for all Protective Advances as to subsequent purchasers
and judgment creditors from the time this Security Instrument is recorded pursuant to Subsection (bX5) of
Section 5/15-1302 of thie Act,

All Protective Advarces shall, except to the extent, if any, that any of the same is clearly contrary
to or inconsistent with the provisiens of the Act, apply to and be included in:

(A) any determination of the amount of indebtedness
secured by this Security Instrument at any time;

(B) the indebtedness found due and owing to Lender in
the judgment of foreclosure and any subséquent supplemental judgments, orders, adjudications or
findings by the court of any additional indebtedness bacoming due after such entry of judgment, it being
agreed that in any foreclosure judgment, the court niav reserve jurisdiction for such purpose;

(C) if rignt“of redemption has not been waived by this
Security Instrument, computation of amounts required to redzem pursuant to Sections 5/ 15-1603(d) and
5/15-1603(e) of the Act,

(D) determination ~of “amounts deductible from sale
proceeds pursuant to Section 5/15-1512 of the Act;

(E) application of income in the hands of any receiver or
mortgagee in possession; and

(F) computation of any deficiency judgment pursuant to
Section 5/15-1508(b)(2), 5/15-1508(¢) and 5/15-1511 of the Act;

(d)  In addition to any provision of this Security Instrumet't cuthorizing
Lender to take or be placed in possession of the Property, or for the appointment of a receiver, Lender
shall have the right, in accordance with Section 5/ 15-1701 and 5/15-1702 of the Act, to be placed in
possession of the Property or at its request to have a receiver appointed, and such receiver, or Lender, if
and when placed in possession, shall have, in addition to any other powers provided in this Security
Instrument, all rights, powers, immunities, and duties as provided for in Sections 5/15-1701 and
5/15-1703 of the Act; and

(¢} Borrower acknowledges that the Property does not constitute
agricultural real estate, as said term is defined in Section 5/15-1201 of the Act or residential real estate as
defined in Section 5/15-1219 of the Act. Pursuant to Section 5/ 15-1601(b) of the Act, Borrower hereby
waives any and all right of redemption from the sale under any order or judgment of foreclosure of this
Security Instrument or under any sale or statement or order, decree or judgment of any court relating to
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this Security Instrument, on behalf of itself and each and every person acquiring any interest in or title to
any portion of the Property, it being the intent hereof that any and all such rights of redemption of
Borrower and of all such other persons are and shall be deemed to be hereby waived to the maximum
extent and with the maximum effect permitted by the laws of the State of 1llinois.

79 UCC Remedies. Lender shall have the right to exercise any and all rights of a
secured party under the UCC with respect to all or any part of the Property which may be personal
property. Whenever notice is permitted or required hereunder or under the UCC, ten (10) days notice
shall be deemed reasonable. Lender may postpone any sale under the UCC from time to time, and
Borrower agrees that Lender shall have the right to be a purchaser at any such sale.

7.3 Future Advances; Revolving Credit. To the extent, if any, that Lender is obligated
to make futire advances of loan proceeds to or for the benefit of Borrower, Borrower acknowledges and
intends that all’swci, advances, including future advances whenever hereafter made, shall be a lien from
the time this Securiy)Instrument is recorded, as provided in Section 5/ 15-1302(b)X1) of the Act, and
Borrower acknowledgzs that such future advances constitute revolving credit indebtedness secured by a
mortgage on real property rursuant to the terms and conditions of 205 ILCS 5/5d. Borrower covenants
and agrees that this Security instrument shall secure the payment of all loans and advances made pursuant
fo the terms and provisions of th¢ 1ote and this Security Instrument, whether such loans and advances are
made as of the date hereof or at any time in the future, and whether such future advances are obligatory or
are to be made at the option of Lenddr or otherwise (but not advances or loans made more than 20 years
after the date hereof), to the same exizny as if such future advances were made on the date of the
execution of this Security Instrument and although there may be no advances made at the time of the
execution of this Security Instrument and although there may be no other indebtedness outstanding at the
time any advance is made. The lien of this Secarty Instrument shall be valid as to all Indebtedness,
including future advances, from the time of its filing o record in the office of the Recorder of Deeds of
the County in which the Property is located. The toi<i amount of the indebtedness may increase or
decrease from time to time. This Security Instrument ohail be valid and shall have priority over all
subsequent liens and encumbrances, including statutory liens except taxes and assessments levied on the
Property, to the extent of the maximum amount secured hereby:

7 4 Business Loan. The proceeds of the indebtediiess evidenced by the Note shall be
used solely for business purposes and in furtherance of the regular butitess affairs of Borrower, and the
entire principal obligation secured hereby constitutes () a “business loan” a-that term is defined in, and
for all purposes of, 815 ILCS 205/4(1)(c), and (b) a “loan secured by a mortgag¢ on real estate” within the
purview and operation of 815 ILCS 205/4(1)(1).

8. NOTICES.

8.1 Borrower and Lender. Any notice to or demand upon Borrower (ingluding any
notice of default or notice of sale) or notice to or demand upon Lender shall be deemed ‘o have been
sufficiently made for all purposes when deposited in the United States mails, postage prepaid, registered
or certified, return receipt requested, addressed to Borrower at its address set forth above or 10 Lender at
the following address:

Washington Mutual Bank

National Commercial Operations Center
P.O. Box 9178

Coppell, Texas 75019-9178

Attention: Portfolio Administration

or to such other address as the recipient may have directed by notice in accordance herewith.
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82 Waiver of Notice. The giving of notice may be waived in writing by the person or
persons entitled to receive such notice, cither before or after the time established for the giving of such
notice.

9. MODIFICATIONS, ETC. Each person or entity now or hereafter owning any interest in
the Property agrees, by executing this Security Instrument or taking the Property subject to it, that Lender
may in its sole discretion and without notice to or consent of any such person or entity: (i) extend the time
for payment of the obligations secured hereby; (i1) discharge or release any one or more parties from their
liability for such obligations in whole or in part; (iii) delay any action to collect on such obligations or to
realize on any coilateral therefor; (iv) release or fail to perfect any security for such obligations;
(v) consent to one or more transfers of the Property, in whole or in part, on any terms; (vi) waive or
release any of holder’s rights under any of the Loan Documents; (vii) agree to an increase in the amount
of such obligatizns or to any other modification of such obligations or of the Loan Documents; or
(viii) proceed agmnit such person or entity before, at the same time as, or after it proceeds against any
other persen or entity lable for such obligations.

10. SUCCESSORS AND ASSIGNS. All provisions herein contained shall be binding upon and
inure to the benefit of the respective successors and assigns of the parties.

11. GOVERNING LAY : SEVERABILITY. This Sccurity Instrument shall be governed by
the law of the state of Illinois. In the cvent that any provision or clause of this Security Instrument or the
Note conflicts with applicable law,the- conflict shall not affect other provisions of this Security
Instrument or the Note that can be gives effect without the conflicting provision and to this end the
provisions of this Security Instrument and the Mote are declared to be severable.

12. BORROWER’S RIGHT TO POSSESSION. Borrower may be and remain in possession
of the Property for so long as no Event of Defaiils exists and Borrower may, while it is entitled to
possession of the Property, use the same.

13. MAXIMUM INTEREST. No provision of tnis Security Instrument or of the Note shall
require the payment or permit the collection of interest in excess of the maximum permitted by law. If
any excess of interest in such respect is herein or in the Note frovidzd for, neither Borrower nor its
successors or assigns shall be obligated to pay that portion of such<igterest that is in excess of the
maximum permitted by law, and the right to demand the payment ofaty such excess shall be and is
hereby waived and this Section 13 shall control any provision of this Security Liistrument or the Note that
is inconsistent herewith.

14. ATTORNEYS’ FEES AND LEGAL EXPENSES. In the event of any’ Fefault under this
Security Instrument, or in the event that any dispute arises relating to the interpretation, snforcement or
performance of any obligation secured by this Security Instrument, Lender shall be ériitled to collect
from Borrower on demand all fees and expenses incurred in comnection therewith, incluaing but not
limited to fees of attornevs, accountants, appraisers, environmental inspectors, consultants, expert
witnesses, arbitrators, mediators and court reporters. Without limiting the generality of the foregoing,
Borrower shall pay all such costs and expenses incurred in connection with: (a) arbitration or other
alternative dispute resolution proceedings, irial court actions and appeals; (b) bankruptcy or other
insolvency proceedings of Borrower, any guarantor ot other party liable for any of the obligations secured
by this Security Instrument or any party having any interest in any security for any of those obligations;
{¢) judicial or nonjudicial foreclosure on, or appointment of a receiver for, any of the Property; (d) post-
judgment collection proceedings; (e) all claims, counterclaims, cross-claims and defenses asserted in any
of the foregoing whether or not they arise out of or are related to this Security Instrument; (f) all
preparation for any of the foregoing; and (g) all settlement negotiations with respect to any of the

foregoing.
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15. PREPAYMENT PROVISIONS. If at any time after an Event of Default and acceleration
of the indebtedness secured hereby there shall be a tender of payment of the amount necessary to satisfy
such indebtedness by or on behalf of Borrower, its successors or assigns, the same shall be deemed to bea
voluntary prepayment such that the sum required to satisfy such indebtedness in full shall include, to the
extent permitted by law, the additional payment required under the prepayment privilege as stated in the
Note.

16. TIME IS OF THE ESSENCE. Time is of the essence under this Security Instrument and in
the performance of every term, covenant and obligation contained herein.

17. FIXTURE FILING. This Security Instrument constitutes a financing statement, filed as a
fixture filing in the real estate records of the county of the state in which the real property described in
Exhibit A is located, with respect to any and all fixtures included within the list of improvements and
fixtures described in Section 1.2 of this Security Instrument and to any goods or other personal property
that are now or heréaiier will become a part of the Property as fixtures.

18. MISCELLANTOUS.

18.1  Whaiever the context so requires the singular number includes the plural herein,
and the impersonal includes the personal.

182  The headings to the various sections have been inserted for convenient reference
only and shall not modify, define, limit 0; expand the express provisions of this Security Instrument.

18.3  This Security Instruiiieat, the Note and the other Loan Documents constitute the
final expression of the entire agreement of the partissith respect to the transactions set forth therein. No
party is relying upon any oral agreement of other understanding not expressly set forth in the Loan
Documents. The Loan Documents may not be amendad or modified except by means of a written
document executed by the party sought to be charged with-s1:ch amendment or modification.

184  No creditor of any party to this Secuiity Tastrument and no other person or entity
shall be a third party beneficiary of this Security Instrument or any other Loan Document. Without
limiting the generality of the preceding sentence, (a) any arrang=ment (a “Servicing Arrangement”)
between Lender and any servicer of the loan secured hereby for loss shie’ing or interim advancement of
funds shall constitute a contractual obligation of such servicer that is ideaendent of the obligation of
Borrower for the payment of the indebtedness secured hereby, (b) Borrower shall not be a third party
beneficiary of any Servicing Arrangement, and (c) no payment by a servicer nader any Servicing
Arrangement will reduce the amount of the indebtedness secured hereby.

19. WAIVER OF JURY TRIAL. EACH OF BORROWER AND LENDER (FOR ITSELF
AND ITS SUCCESSORS, ASSIGNS AND PARTICIPANTS) WAIVES ITS RIGHT T/ A TRIAL
BY JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON, ARISING OUT OF OR
RELATED TO THIS SECURITY INSTRUMENT, THE OTHER LOAN DOCUMENTS OR THE
TRANSACTIONS PROVIDED FOR HEREIN OR THEREIN, IN ANY LEGAL ACTION OR
PROCEEDING OF ANY TYPE BROUGHT BY ANY PARTY TO ANY OF THE FOREGOING
AGAINST ANY OTHER SUCH PARTY, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE. ANY SUCH CLAIM OR CAUSE OF ACTION SHALL BE TRIED BY A COURT
SITTING WITHOUT A JURY.

[Remainder of this page intentionally left blank]
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DATED as of the day and year first above wnitten.
Dearborn Three, LLC, an Illinois limited liability company

By: Beal Holdings, LLC, its r‘anager

\:

Lv: ) ThomayB. S‘.ilverste{n, Manager

Ty

ch =
Ry: William 3. Silverstein, Manager
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|, TATR e Kmgnantadir o a Notary Public in and for said County and State, do
hereby certify thaly oo B-Sivedstrn Wi 0. Silvessbn . Masdcels of

gwbm W owal , personally known to me to be the same person whose
name is subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that ~onat
signed and delivered the said instrument as vWek—frce and voluntary act, and the frec and voluntary act of said
corporation and that . i
corporation, personally known to me to be the same person whose name is subscribed to the foregoing instrument,
appeared before me this day and acknowledged that Twe signed and delivered the said instrument as T#em—{ree
and voluntary act, and the free and voluntary act of said corporation and did affix the corporate seal to said document

as the free and voluntary act of said corporation.

Given under my hand and official seal, this >0 dayof Oermser— , 2607

My commission expires:

DN PR AN

-~

"CFFICIAL SEAL"

Patiich l’(ennedP/
Notary Public, State of Illinois
_ Commission Expires 1/3/2011

CNOTARY

Jraep——
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STREET ADDRESS: 1446 N. DEARBORN STREET
CITY: CHICAGO COUNTY: COOK
TAX NUMBER: 17-04-209-020-0000

LEGAL DESCRIPTION:

LOTS 40 AND 41 IN BURTON'ES SUBDIVISION COF LOT 14 IN BRONSON'S ADDITION TC CHICAGO IN
SECTION 4, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK
COUNTY, ILLINOIS.

CLEGALD



