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SUBORDINATED LEASEHOLD MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF
RENTS
AND LEASES AND FIXTURE FILING

THIS SUBORDINATED LEASEHOLD MORTGAGE, SECURITY
AGREEMENT, ASSIGNMENT OF RENTS AND LEASES AND FIXTURE FILING (this
“Mortgage™} is dated as of September 6, 2007 by BARNEY'S, INC.. a New York corporation
(“Mortgagor™). whose address is 575 Fifth Avenue, New York, New York 10017 in favor of CITICORP
USA, INC. (*CUSA™), a Delaware corporation. as mortgagee, assignee and secured party, in its capacity
as administrative agent for the Lenders and the Issuers (each, as defined in the Credit Agreement referred
to below) (in such capacity. “Administrative Agent”) (Administrative Agent, together with its successors
and assigns“Mortgagee”) having an address at 388 Greenwich Sireet, 19th Floor, New York, New York
10013.

RECITALS:

WHEREAS, pursuant to the Revolving Credit Facility Agreement, dated as of September
6. 2007 (as the same may bec amended, restated, supplemented or otherwise modified from time to time,
the “Credit Agreement”), among 1STITHMAR BENTLEY ACQUISITION CO. (the “Borrower™), the
lenders from time to time party thereto{ihe “Lenders”), the issuers from Lime to time party thereto (the
“Issuers”) and CUSA. as administrative agent (in such capacity, the “Administrative Agent” and,
together with the Lenders and the Issuers, ti2-'ABL Secured Parties”) and collateral agent for the
Lenders and the Issuers, the Lenders have sevérally agreed to make extensions of credit and the Issuers
have agreed to 1ssue Letters of Credit {as defined in.the Credit Agreement) to the Borrower upon the
terms and subject to the conditions set forth thereir.:

WHEREAS, the Credit Agreement evidences certain indebtedness, including, without
limitation, a revolving credit facility in an original maximum aggregate principal amount of
$200,000,000.00;

WHEREAS, Mortgagor guaranteed the Obligations {as-Jefined in the Credit Agreement)
pursuant to the Guaranty dated as of the date hereof;

WHEREAS, Mortgagor acknowledges that it wili derive substan‘ial direct and indirect
benefit from the Lenders making the loan to Borrower;

WHEREAS, Mortgagor is the owner and holder of that certain leasehoid interest in a
portion of the real estate located in the County of Cook and State of [llinois (the “State’), a1d more fully
described on Exhibit A attached hereto, which forms a portion of the Mortgaged Property described
below, and a memorandum of lease with respect thereto has been recorded on February 1, 1999, in the
Office of the Recorder of Deeds of Cook County, Document No. 99106304, each between Iseton of
America, Inc., as landlord (“Landlord™) and Mortgagor, as tenant (said lease agreement and
memorandum, together with any and all amendments, modifications, replacements and supplements
thereto, and any other or future lease of all or a portion of the real estate, being hereafter referred to as the
“Lease™;

WHEREAS, the Intercreditor Agreement (as defined below) provides, among other
things, that any Lien on the Collateral securing any ABL Facility Obligations, shall be junior and
subordinate in all respects to all Liens on the Collateral securing any Term Loan Obligations (as such
terms are defined in the Intercreditor Agreement) in accordance with, and subject to the terms thereof;
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WHEREAS. notwithstanding anything to the contrary contained in this Mortgage or
under applicable law as to the priority of the lien created by or rights to payment under this Mortgage, the
Mortgagee. in its capacity as Second Lien Agent for and on behalf of the ABL Secured Parties
acknowledges and agrees. that such lien and rights to payment are subject and subordinate to the lien of
that certain Mortgage. Assignment of Rents and Leases. and Fixture Filing dated as of the date hereof by
Mortgagor for the benefit of Mortgagee (the “Senior Mortgage™). securing the Term Loan Obligations
{as defined in the Intercreditor Agreement) in accordance with the terms and provisions of the
Intercreditor Agreement: and

WHEREAS, it is a condition precedent to the obligation of the Lenders to make their
respective extensions of credit and the Issuers to issue Letters of Credit to the Borrower under the Credit
Agreement #1iat he Mortgagor shall have executed and delivered this Mortgage to the Administrative
Agent;

NOW, THEREFORE, in consideration of the premises and to induce the Lenders, the
[ssuers and the Adminisiraive Agent to enter into the Credit Agreement and to induce the Lenders to
make their respective extersions of credit and the Issuers to issue Letters of Credit to the Borrower
thereunder, Mortgagor hercby agrees with the Administrative Agent as follows:

ARTICLE 1
DEFINITIONS
Section 1.1 Definitions. Ualess-otherwise defined herein, terms defined in the Credit

Agreement and used herein have the meanings given to them in the Credit Agreement. As used herein,
the following terms shall have the following meanings:

(a) “Default Rate”: A rate equal to two/psicent per annum in excess of the rate of
interest applicable to such Term Loan or other Obligation from fimie to time, as set forth in Section 2.8(c)
of the Credit Agreement.

(b) “Intercreditor Agreement”: That certain Interercditor Agreement, dated as of
September 6, 2007, among CUSA, as administrative agent and collateral agessfor the ABL Secured
Parties (as defined in the Intercreditor Agreement), including its successors and assigns from time to time
(the “First Lien Agent”), CUSA, as administrative agent and collateral agent for the Term Loan Facility
Secured Parties (as defined in the Intercreditor Agreement), including its successor and.-assigns from time
to time (the “Second Lien Agent™), the Borrower and certain of the Borrower’s Subsidiaries.

(c) “Mortgaged Property”: Mortgagor’s leasehold estate together with
Mortgagor’s right, title and interest in and to (1) the property described on Exhibit A attached hereto (the
“Leased Property™), which interest is granted pursuant to the agreement described on Exhibit A-1
attached hereto and incorporated herein by this reference (as this such agreement may be amended,
supplemented or otherwise modified from time to time, the “Mortgaged Lease”), (2) all improvements
now owned or hereafter acquired by Mortgagor, now or at any time situated, placed or constructed upon
or within the Leased Property (the “Improvements”; the Leased Property and Improvements are
collectively referred to as the “Premises™), (3) all materials, supplies, equipment, apparatus and other
items of personal property now owned or hereafter acquired by Mortgagor and now or hereafter attached
to, installed in or used in connection with any of the Improvements or the Leased Property, and water,
gas, electrical, telephone, storm and sanitary sewer facilities and all other utilities whether or not situated
in easements (the “Fixtures”), (4) all goods, accounts, general intangibles, instruments, documents,
chattel paper and all other personal property of any kind or character, including such items of personal
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property as defined in the UCC (defined below). now owned or hereafter acquired by Mortgagor and now
or hereafter affixed 1o, placed upon. used in connection with, arising from or otherwise related to the
Premses (the “Personalty”). (5) all reserves. escrows or impounds required under the Credit Agreement
and all deposit accounts maintained by Mortgagor with respect to the Mortgaged Property (the “Deposit
Accounts”). (6) other than the Mortgaged Lease, all subleases, licenses. concessions. occupancy
agreements or other agreements (written or oral. now or at any time in effect) which grant to any Person a
possessory interest in, or the right to use, all or any part of the Mortgaged Property, together with all
related security and other deposits (the “Subleases™). (7) all of the rents, revenues, royalties, income,
proceeds, profits, security and other types of deposits, and other benefits paid or payable by parties to the
Subleases for using, leasing, licensing possessing, operating from, residing in, selling or otherwise
enjoying the Mortgaged Property (the “Rents”), (8) all other agreements, such as construction contracts,
architects” azreements, engineers’ contracts, utility contracts, maintenance agreements, management
agreements, service contracts, listing agreements, guaranties, warranties, permits, licenses, certificates
and entitlements \nry way relating to the construction, use, occupancy, operation, maintenance,
enjoyment or owncrehiz-of the Mortgaged Property (the “Property Agreements”™), (9) all rights,
privileges, tenements, hercitaments, rights-of-way, easements, appendages and appurtenances
appertaining to the foregoiag, (10) all property tax refunds payable with respect to the Mortgaged
Property (the “Tax Refunds”), (11)all accessions, replacements and substitutions for any of the
foregoing and all proceeds thereaf(tiie “Proceeds”), (12} all insurance policies, unearned premiums
therefor and proceeds from such policics covering any of the above property now or hereafter acquired by
Mortgagor (the “Insurance”), and (13}-alt-awards, damages, remunerations, reimbursements, settlements
or compensation heretofore made or hereafiei to be made by any governmental authority pertaining to any
condemnation or other taking (or any purchas¢ »-tieu thereof) of all or any portion of the Leased
Property, Improvements, Fixtures or Personalty (the""Condemnation Awards™). As used in this
Mortgage, the term “Mortgaged Property” shall mean all or, where the context permits or requires, any
portion of the above or any interest therein.

(d) “UCC”: The Uniform Commercial Zoar of New York or, if the creation,
perfection and enforcement of any security interest herein granted’is governed by the laws of a state other
than New York. then, as to the matter in question, the Uniform Commercial Code in effect in that state.

ARTICLE 2
GRANT

Section 2.1 Grant. To secure the full, prompt and complete payinziiand
performance when due (whether at stated maturity, by acceleration or otherwise) of the S¢cured
Obligations of Mortgagor, Mortgagor GRANTS, MORTGAGES, BARGAINS, ASSIGNS, SELLS,
CONVEYS and CONFIRMS, to Mortgagee and its successors and assigns (for the benefit of the'Lenders
and the Issuers) forever and grants to Mortgagee and its successors and assigns (for the benefit of the
Lenders and the Issuers) forever a continuing security interest in and to all of the Mortgaged Property,
subject, however, only to Customary Permitted Liens and the lien of the Senior Mortgage.

ARTICLE 3

WARRANTIES, REPRESENTATIONS AND COVENANTS

Mortgagor warrants, represents and covenants 1o Mortgagee as follows:

Section 3.1 Title to Mortgaged Property and Lien of this Instrument. Mortgagor
owns good and marketable leasehold title to the Mortgaged Property free and clear of any liens, claims or
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mterests, except Customary Permitted Liens. This Mortgage creates valid. enforceable first priority liens
and security interests against the Mortgaged Property subject only to Customary Permitted Liens and the
Senior Mortgage.

Section 3.2 Second Lien Status. Mortgagor shall preserve and protect the second
lien and securily interest status of this Mortgage and the other Loan Documents. If any lien or security
mnterest other than a Customary Permitted Lien or the lien of the Senior Mortgage is asserted against the
Mortgaged Property. Mortgagor shall promptly, and at its expense. (a) give Mortgagee a detailed written
notice of such lien or security interest (including origin, amount and other terms), and (b) pay the
underlying claim in full or take such other action so as to cause it 1o be released or contest the same in
compliance with the requirements of the Credit Agreement.

oection 3.3 Payment and Performance. Mortgagor shall pay the and perform the
Secured Obligations in full when they are required to be paid or performed.

Section 34 Replacement of Fixtures and Personalty. Mortgagor shall not, without
the prior written consent of Mortgagee, permit any of the Fixtures or Personalty owned or leased by
Mortgagor to be removed at‘any time from the Leased Property or Improvements, unless the removed
tem 1s removed temporarily for' muisienance and repair or is permitted to be removed pursuant to the
terms of the Credit Agreement.

Section 3.5 Inspection: Mortgagor shall from time to time permit the Administrative
Agent and the Lenders. or any agents or represeitatives thereof, within two Business Days after written
notification of the same (except that during the continuance of an Event of Default, no such notice shall
be required) to (a) examine and make copies of anc abstracts from the records and books of account of
Mortgagor and (b) visit the Mortgaged Property.

Section 3.6  Insurance; Condemnation Awa;ds and Insurance Proceeds.

(a) Insurance. Mortgagor shall maintain or cavse to be maintained, with financially
sound and reputable insurers, insurance with respect to the Mortgaged Proverty against loss or damage of
the kinds customarily carried or maintained under similar circumstances by eornorations of established
reputation engaged in similar businesses. Each such policy of insurance shall name Mortgagee as the loss
payee {or, in the case of fiability insurance, an additional insured) thereunder 1or (h= ratable benefit of the
Secured Parties. and shall provide for at least 30 days' prior written notice of any matérial modification or

cancellation of such policy.

(b) Condemnation Awards. Mortgagor assigns all Condemnation Awzrds to
Mortgagee and authorizes Mortgagee to collect and receive such Condemnation Awards and 5 give
proper receipts and acquittances therefor, subject to the terms of the Credit Agreement.

(c) Insurance Proceeds. Mortgagor assigns to Mortgagee all proceeds of any
insurance policies insuring against loss or damage to the Mortgaged Property. Mortgagor authorizes
Mortgagee to collect and receive such proceeds and authorizes and directs the issuer of each of such
insurance policies to make payment for all such losses directly to Mortgagee, instead of to Mortgagor and
Mortgagee jointly.

Section 3.7 Other Covenants. Al of the covenants in the Credit Agreement are
incorporated herein by reference and, together with covenants in this Article 3, shall be covenants running
with the Leased Property.
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ARTICLE 4

DEFAULT AND FORECLOSURE

Section 4.1 Remedies. Upon the occurrence and during the continuance of an Event
of Default, Mortgagee may. at Mortgagee’s election exercise any or all of the following rights, remedies
and recourses:

(a) Acceleration. Subject to any provisions of the Loan Documents providing for the
automatic acceleration of the Indebtedness upon the occurrence of certain Events of Default. declare the
Indebtedness to be immediately due and payable. without further notice, presentment, protest, notice of
intent (o acc<leiate, notice of acceleration, demand or action of any nature whatsoever (each of which
hereby is expressly waived by Mortgagor), whereupon the same shall become immediately due and
payable.

(b) cutry on Mortgaged Property. Enter the Mortgaged Property and take exclusive
possession thereof and of 2l books, records and accounts relating thereto or located thereon. If
Mortgagor remains in possession of the Mortgaged Property following the occurrence and during the
continuance of an Event of Defiul< aid without Mortgagee’s prior written consent, Mortgagee may
invoke any legal remedies to dispossess Mortgagor.

(c) Operation of Mcrtzaged Property. Hold, sublease, develop, manage, operate or
otherwise use the Mortgaged Property upon such terms and conditions as Mortgagee may deem
reasonable under the circumstances (making such repairs, alterations, additions and improvements and
taking other actions, from time to time, as Mortgagee aeems necessary or desirable in accordance with the
terms of the Lease}, and apply all Rents and other amGurits collected in connection therewith in
accordance with the provisions of Section 4.7.

(d) Foreclosure and Sale. Institute proceedings for the complete foreclosure of this
Mortgage, either by judicial action or by power of sale, in which case thz Mortgaged Property may be
sold for cash or credit in one or more parcels as Mortgagee may determise. With respect to any notices
required or permitted under the UCC, Mortgagor agrees that ten (10) da//s” rrior written notice shall be
deemed commercizlly reasonable. At any such sale by virtue of any judicial yroceedings, power of sale.
or any other legal right, remedy or recourse, the title to and right of possession of any such property shall
pass to the purchaser thereof, and to the fullest extent permitted by law, Mortgagor shait be completely
and irrevocably divested of all of its right, title, interest, claim, equity, equity of redemriisn. and demand
whatsoever, either at law or in equity, in and to the property sold and such sale shall be‘aperpetual bar
both at law and in equity against Mortgagor, and against all other Persons claiming or to cliim the
property sold or any part thereof, by. through or under Mortgagor. Mortgagee or any of the Secured
Parties may be a purchaser at such sale. If Mortgagee is the highest bidder, Mortgagee may credit the
portion of the purchase price that would be distributed to Mortgagee against the Indebtedness in lieu of
paying cash. In the event this Mortgage is foreclosed by judicial action, appraisement of the Mortgaged
Property is waived.

(e) Receiver. Make application to a court of competent jurisdiction for, and obtain
from such court as a matter of strict right and without notice to Mortgagor or regard to the adeguacy of
the Mortgaged Property for the repayment of the Indebledness, the appointment of a receiver of the
Mortgaged Property, and Mortgagor irrevocably consents to such appointment. Any such receiver shall
have all the usual powers and duties of receivers in similar cases, including the full power to rent,
maintatn and otherwise operate the Mortgaged Property upon such terms as may be approved by the
court, and shall apply such Rents in accordance with the provisions of Section 4.7.
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(H Other. Exercise all other rights, remedies and recourses granted under the Loan
Documents or otherwise available at law or in equity.

Section 4.2 Intentionally Omitted.

Section4.3  Remedies Cumulative, Concurrent and Nonexclusive. Mortgagee and
the Secured Parties shall have all rights. remedies and recourses granted in the Loan Documents and
available at law or equity {including the UCC). which rights (a) shall be cumulative and concurrent, (b)
may be pursued separately, successively or concurrently agatnst Mortgagor or others obligated under the
Loan Documents. or against the Mortgaged Propesty. or against any one or more of them, at the sole
discretion of Mortgagee or the Secured Parties, as the case may be. (¢) may be exercised as often as
occasion theietor shall arise, and the exercise or failure to exercise any of them shall not be construed as a
waiver or releasc thereof or of any other right, remedy or recourse, and (d) are intended to be. and shall
be, nonexclusive. Mo action by Mortgagee or the Secured Parties in the enforcement of any rights,
remedies or recourses nader the Loan Documents or otherwise at law or equity shall be deemed to cure
any Event of Default.

Section 4.5 Release of and Resort to Collateral. Mortgagee may release, regardless
of consideration and without the riocssity for any notice to or consent by the holder of any subordinate
lien on the Mortgaged Property, any pritof the Mortgaged Property without, as to the remainder, in any
way jmpairing, affecting, subordinatit.g or-releasing the lien or security interest created in or evidenced by
the Loan Documents or their status as a second priority lien and security interest i and to the Mortgaged
Property. For payment of the Secured Obligauans, Mortgagee may resort to any other security in such
order and manner as Mortgagee may elect.

Section4.5  Waijver of Redempti¢n. Notice and Marshalling of Assets. To the fullest
extent permitted by law, Mortgagor hereby irrevocably and vaconditionally waives and releases (a) all
benefit that might accrue to Mortgagor by virtue of any preseqt Gr future statute of limitations or faw or
judicial decision exempting the Mortgaged Property from attacheént, levy or sale on execution or
providing for any stay of execution, exemption from civil process, réderaption or extension of time for
payment, (b) all notices of any Event of Default or of any election by Mortgagee to exercise or the actual
exercise of any right, remedy or recourse provided for under the Loan Decurrents, and (¢) any right to a
marshalling of assets or a sale in inverse order of alienation.

Sectiond4.6  Discontinuance of Proceedings. If Mortgagee or the'Secured Parties
shall have proceeded to invoke any right, remedy or recourse permitted under the Loan-3gcuments and
shall thereafter elect to discontinue or abandon it for any reason, Mortgagee or the Secured Parties, as the
case may be, shall have the unqualified right to do so and, in such an event, Mortgagor, Mo tgagee and
the Secured Parties shall be restored to their former positions with respect to the Secured Obligaiions, the
Secured Obligations, the Loan Documents, the Mortgaged Property and otherwise, and the rights,
remedies, recourses and powers of Mortgagee and the Secured Parties shall continue as if the right,
remedy or recourse had never been invoked, but no such discontinuance or abandonment shall waive any
Event of Default which may then exist or the right of Mortgagee or the Secured Parties thereafter to
exercise any right, remedy or recourse under the Loan Documents for such Event of Default.

Section 4.7 Application of Proceeds. The proceeds of any sale of, and the Rents and
other amounts generated by the holding, leasing, management, operation or other use of the Mortgaged
Property, shall be applied by Mortgagee (or the receiver. if one is appointed) in the following order uniess
otherwise required by applicable law:
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(a) to the payment of the costs and expenses of taking possession of the Mortgaged
Property and of holding. using, leasing, repairing. improving and selling the same. including. without
limitation (1) receiver’s fees and expenses, including the repayment of the amounts evidenced by any
receiver’s certificates, (2) court costs, (3) attorneys’ and accountants” fees and expenses, and (4) costs of
advertisement;

(b) to the Secured Obligations in such manner and order of preference as Mortgagee
n its sole discretion may determine; and

() the balance, if any, to the Persons legally entitled thereto.

Section 4.8 Occupancy After Foreclosure. Any sale of the Mortgaged Property or
any part thereotin accordance with Section 4.1(d) will divest all right. title and interest of Mortgagor in
and to the propeity sold. Subject to applicable law, any purchaser at a foreclosure sale will receive
immediate possession of the property purchased. If Mortgagor retains possession of such property or any
part thereof subsequer.t ia.such sale, Mortgagor will be considered a tenant at sufferance of the purchaser,
and will, if Mortgagor remairs in possession after demand to remove, be subject to eviction and removal,
forcible or otherwise, with-2i without process of law.

Section 4.9 Additional Advances and Disbursements; Costs of Enforcement.

(a) Upon the occurranze and during the continuance of any Event of Default,
Mortgagee and each of the Secured Parties shaf*nave the right, but not the obligation, to cure such Event
of Default in the name and on behalf of Mortgazor. Al sums advanced and expenses incurred at any time
by Mortgagee or any Secured Party under this Seciion 4.9, or otherwise under this Mortgage or any of the
other Loan Documents or applicable law, shall bear irterzst from the date that such sum is advanced or
expense incurred, o and including the date of rejmburse/neat. computed at the Default Rate, and all such
sums, together with interest thereon, shall be secured by this Msitgage.

(b) Mortgagor shall pay all expenses (including reasonable attomeys’ fees and
expenses) of or mcidental to the perfection and enforcement of this Mortpage and the other Loan
Documents, or the enforcement, compromise or settlement of the Secured Obligations or any claim under
this Mortgage and the other Loan Documents, and for the curing thereof, or for-defending or asserting the
rights and claims of Mortgagee in respect thereof, by litigation or otherwise.

Section 4.10  No Mortgagee in Possession. Neither the enforcemeant of any of the
remedies under this Article 4, the assignment of the Rents and Subleases under Article . *he security
interests under Article 6, nor any other remedies afforded to Mortgagee under the Loan Documents, at
law or in equity shall cause Mortgagee or any Secured Party to be deemed or construed to be 4 niortgagee
in possession of the Mortgaged Property, to obligate Mortgagee or any Secured Party to lease the
Mortgaged Property or attempt to do so, or to take any action, incur any expense, or perform or discharge
any obligation, duty or liability whatsoever under any of the Subleases or otherwise.

ARTICLE 5

ASSIGNMENT OF RENTS AND SUBLEASES

Section 5.1 Assignment. In furtherance of and in addition to the assignment made by
Mortgagor in Section 2.1 of this Mortgage, Mortgagor hereby absolutely and unconditionally assigns,
sells, transfers and conveys to Mortgagee all of its right, title and interest in and to all Subleases, whether
now existing or hereafter entered into, and all of its right, title and interest in and to all Rents. This
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assignment is an absolute assignment and not an assignment for additional security only. So long as no
Event of Default shall have occurred and be continuing. Mortgagor shall have a revocable license from
Mortgagee to exercise all rights extended to the landlord under the Subleases. including the right to
receive and collect all Rents and to hold the Rents in trust for use in the payment and performance of the
Secured Obligations and to otherwise use the same. The foregoing license is granted subject to the
conditional limitation that no Event of Default shall have occurred and be continuing. Upon the
occurrence and during the continuance of an Event of Default, whether or not Jegal proceedings have
commenced, and without regard to waste. adequacy of security for the Secured Obligations or solvency of
Mortgagor. the license herein granted shall antomatically expire and terminate, without notice to
Mortgagor by Mortgagee (any such notice being hereby expressly waived by Mortgagor to the extent
permitted by applicable law).

Section 5.2 Perfection Upon Recordation. Mortgagor acknowledges that Mortgagee
has taken all actiors necessary to obtain, and that upon recordation of this Mortgage Mortgagee shall
have, to the extent peimitted under applicable law, a valid and fully perfected, second priority, present
assignment of the Rents 2:ising out of the Subleases and all security for such Subleases. Mortgagor
acknowledges and agrees ‘nz( upon recordation of this Mortgage, Mortgagee’s interest in the Rents shall
be deemed 10 be fully perfected. “choate™ and enforced as to Mortgagor and to the extent permitted under
applicable law. all third parties, inclading, without limitation, any subsequently appointed trustee in any
case under Title 11 of the United Statzs Code (the “Bankruptcy Code™), without the necessity of
commencing a foreclosure action witl-respact to this Mortgage, making formal demand for the Rents,
obtaining the appointment of a receiver Gr4aking any other affirmative action.

Section 5.3 Bankruptcy Provisives. Without limitation of the absolute nature of the
assignment of the Rents hereunder, Mortgagor ana Mortgagee agree that (a) this Mortgage shall constitute
a “'security agreement” for purposes of Section 552(b).c{ the Bankruptcy Code, (b} the security interest
created by this Mortgage extends to property of Mortgage: 2¢auired before the commencement of a case
in bankruptcy and to all amounts paid as Rents and (c) such se<Grity interest shall extend to all Rents
acquired by the estate after the commencement of any case in.bisikruntey.

Section 5.4  No Merger of Estates. So long as partcfthe Secured Obligations remain
unpaid and undischarged, the fee and leasehold estates to the Mortgagea Property shall not merge, but
shall remain separate and distinct, notwithstanding the union of such estates‘¢ither in Mortgagor,
Mortgagee, any tenant or any third party by purchase or otherwise.

ARTICLE 6

SECURITY AGREEMENT

Section 6.1 Security Interest. This Mortgage constitutes a “security agreement” on
personal property within the meaning of the UCC and other applicable law and with respect to the
Personalty, Fixtures, Subleases, Rents, Deposit Accounts, Property Agreements, Tax Refunds, Proceeds,
Insurance and Condemnation Awards. To this end, Mortgagor grants to Mortgagee a second priority
security interest in the Personalty, Fixtures, Subleases, Rents, Deposit Accounts, Property Agreements,
Tax Refunds, Proceeds, Insurance. Condemnation Awards and all other Mortgaged Property which is
personal property to secure the payment of the Indebtedness and performance of the Secured Obligations,
and agrees that Mortgagee shall have all the rights and remedies of a secured party under the UCC with
respect to such property. Any notice of sale, disposition or other intended action by Mortgagee with
respect to the Personalty, Fixtures, Subleases, Rents, Deposit Accounts, Property Agreements, Tax
Refunds, Proceeds, Insurance and Condemnation Awards sent to Mortgagor at least ten (10} days prior to
any action under the UCC shall constitute reasonable notice to Mortgagor.
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Section 6.2 Financing Statements. Mortgagor shall prepare and deliver to Mortgagee
such financing statements. and shall execute and deliver to Mortgagee such documents, instruments and
further assurances, in each case in form and substance satisfactory to Mortgagee, as Mortgagee may, from
time to time. reasonably consider necessary to create. perfect and preserve Mortgagee’s security interest
hereunder. Mortgagor hereby irrevocably authorizes Mortgagee to cause financing statements and any
such documents. instruments and assurances to be recorded and filed. at such times and places as may be
required or permitted by law to so create. perfect and preserve such security interest. Mortgagor’s
Jurisdiction of organization is set forth in the introductory paragraph of this Mortgage. After the date of
this Mortgage. Mortgagor shall not change its name, type of organization, organizational identification
number (if any), jurisdiction of organization or location (within the meaning of the UCC) without giving
at least thirty (30) days™ prior written notice to Mortgagee.

Section 6.3  Fixture Filing. This Mortgage shall also constitute a “fixture filing” for
the purposes of the !CC against all of the Mortgaged Property which is or is to become fixtures. The
information provided/n-this Section 6.3 is provided so that this Mortgage shall comply with the
requirements of the UCC for a mortgage instrument to be filed as a financing statement. Mortgagor is the
“Debtor™ and its name anc m.ailing address are set forth in the preamble of this Mortgage immediately
preceding Article 1. Mortgagee is the “Secured Party” and its name and mailing address from which
information conceming the securicv/interest granted herein may be obtained are also set forth in the
preamble of this Mortgage immediately preceding Article 1. A statement describing the portion of the
Mortgaged Property comprising the fictures hereby secured is set forth in Section 1.1(c) of this Mortgage.
The record owner of the Mortgaged Proporiyis Mortgagor. The employer identification number of
Debtor (Mortgagor) and the organizational 1d¢xification number of Debtor {Mortgagor) are set forth on
the cover page hereof.

ARTICLE 7
LEASEHOLD MORTGAGE £ROVISIONS

Section 7.1 The Mortgaged Lease. (a) With respect to each Mortgaged Lease,
Mortgagor hereby warrants and represents as follows: (i) Mortgagor is.(p2-owner of a valid and subsisting
interest as tenant under the Mortgaged Lease; (ii) the Mortgaged Lease 12 1rf0!1 force and effect,
unmodified and not supplemented by any writing or otherwise, and is not cuil entiy pledged or assigned to
any Person other than Mortgagee under this Mortgage: (iii) all rent, additional rent'and other charges and
impositions reserved in the Mortgaged Lease have been paid to the extent they are payable to the date
hereof: (iv) Mortgagor enjoys the quiet and peaceful possession of the property demusca Uv.the
Mortgaged Lease; (v) Mortgagor is not in default under any of the terms thereof and theré 2t~ not
circumstances which, with the passage of time or the giving of notice or both would constitute s default
by Mortgagor thereunder; (vi) Mortgagor has not received notice from the lessor under the Meartgaged
Lease of a default thereunder, which default has not been timely cured: (vii) to the best of Mortgagor's
knowledge, the lessor under the Mortgaged Lease is not in default under any of the terms or provisions
thereof on the part of the lessor to be observed or performed; (viii) the lessor under the Mortgaged Lease
has satisfied all of its repair obligations, if any. to date pursuant to the terms of the Mortgaged Lease; (ix)
the execution, delivery and performance of this Mortgage do not require any consent (other than those
consents which have been obtained and are in full force and effect) under, and will not contravene any
provisions of or cause a default under the Mortgaged Lease; (x) the use of the proceeds of any Loan by
Mortgagor complies with all the requirements of the Mortgaged Lease; (xi) Mortgagor has delivered to
Mortgagee a true, accurate and complete copy of the Mortgaged Lease; and (xii) the Mortgaged Lease or
a memorandum thereof has been duly recorded and there have been no changes to the Mortgaged Lease
since said recordation.
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(a) Further. with respect to each Morgaged Lease. Mortgagor covenants and agrees
as follows: (i) to promptly and faithfully observe, perform and comply with ail the terms. covenants and
provisions thereof on its part to be observed, performed and complied with. at the times set forth therein,
and to do all things necessary to preserve unimpaired its rights thereunder: (ii) not to do, permit, or suffer
any event or omission as a result of which there could be a default under or breach of any of the terms
thereof; (ii1) not to terminate (pursuant to the terms thereof or otherwise), cancel, surrender. modify.
amend or in any way alter or permit the alteration of any of the terms thereof and not to release the lessor
under the Mortgaged Lease from any obligations imposed upon it thereby: (iv} not to assign the
Mortgaged Lease in whole or in part nor sublet all or substantially all of the premises demised under the
Morntgaged Lease without the prior written consent of Mortgagee: (v) to give Mortgagee immediate
written notice of any default by Mortgagor or the lessor under the Mortgaged Lease and to immediately
deliver to Mortagee copies of each notice of default and all other material notices. communications.
plans. specificauons and other similar instruments received or delivered by Mortgagor in connection
therewith; (vi) to. fumish to Mortgagee such information and evidence as Mortgagee may reasonably
require concerning Merigagor’s due observance. performance and compliance with the terms, covenants
and provisions thereotipciuding proof of payment of all rent, additional rent and other charges and
1mpositions required to be'pzid under the Mortgaged Lease; and (vii) Mortgagor shall not consent to the
subordination of the Mortgaged Lease to any mortgage of the fee interest in the Leased Property or any
lien, encumbrance or matter whatspiver.

(b) With respect wo-exch Mortgaged Lease, in the event of any default by Mortgagor
in the performance of any of its obligatioss snder such Mortgaged Lease, including, without limitatjon,
any default in the payment of rent, additionai r<nt or other charges and impositions made payable by the
tenant thereunder, then, in each and every case, Moiigagee may, at Mortgagee’s option and without
notice, cause the default or defaults 1o be remediea and-otherwise exercise any and all of the rights of
Mortgagor thereunder in the name of and on behalf of't}e-Mortgagor but no such action by Mortgagee
shall release Mortgagor from any default under this Morigasé: Mortgagor shall on demand, reimburse
Mortgagee for all advances made and expenses incurred by Morrgagee in curing any such default
(including, without limitation, reasonable attorneys’ fees and disbursements), together with interest
thereon at the Applicable Rate from the date that an advance is mace or expense is incurred, to and
ncluding the date the same is paid and such monies so expended by Morigagee with interest thereon shall
be secured by this Mortgage. Mortgagor, at Mortgagor’s sole cost and exprnse, shall execute and deliver
to Mortgagee, within five (5) days after request, such documents. instruments or agreements as may be
required to permit Mortgagee to cure any default under the Morigaged Lease.

(c) With respect to each Mortgaged Lease, it is hereby agreed tiiat ti-fee estate in
the property subject to such Mortgaged Lease (hereinafter. the “Real Estate™) and the leascpold estate
created by such Mortgaged Lease shall not merge but shall always be kept separate and distine?,
notwithstanding the union of said estates in a common owner, whether by purchase or otherwise, unless
Mortgagee shall consent in writing to such merger, and Mortgagee shall continue to have and enjoy all of
the rights and privileges of the Mortgagee as to the separate estate. If Mortgagor acquires the fee title to
the property demised under such Mortgaged Lease, or any other estate, title or interest in the property
demised under the Mortgaged Lease, the lien of this Mortgage shall attach to, cover and be a lien upon
such acquired estate, title or interest and same shall thereupon be and become a part of the Leased
Property with the same force and effect as if specifically encumbered herein. It is the intention of
Mortgagor and Mortgagee that no documents, instruments or agreements shall be necessary to confirm
the spread of this Mortgage to cover Mortgagor's interest in such acquired property and that such spreader
shall occur automatically upon the consummation of Mortgagor’s acquisition of such estate, title or
interest to such acquired property. Notwithstanding the foregoing. Mortgagor agrees to execute all
mstruments and documents, which Mortgagee may reasonably require to ratify, confirm and further
evidence Mortgagee’s lien on the acquired estate. title or interest. Furthermore, Mortgagor hereby
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appomts Mortgagee its true and Jawful attomey-in-fact to execute and deliver all such instruments and
documents in the name and on behalf of Mortgagor. This power, being coupled with an interest. shall be
irrevocable as fong as the secured indebtedness remains unpaid. Mortgagor shall not purchase any or all
of the Real Estate without prior notice to Mortgagee. Mortgagor shall pay all expenses incurred by
Mortgagee in connection with the preparation. execution. acknowledgement. delivery and/or recording of
any such documents. including but without limiting the generality of the foregoing, all filing. registration
and recording fees and charges, documentary stamps, mortgage taxes. intangible taxes, and reasonable
attorneys' fees. costs and disbursements.

(d) If any Mortgaged Lease is canceled or terminated, and if Mortgagee or its
nominee shall acquire an interest in any new lease of all or any part of the applicable Real Estate,
Mortgagor sial’ have no right, title or interest in or to the new lease or the leasehold estate created by
such new lease:

(e} With respect to each Mortgaged Lease, Mortgagor shall obtain and deliver to
Mortgagee within ten (10}days after written demand by Mortgagee, an estoppel certificate from the
applicable lessor under sucn Mortgaged Lease and addressed to Mortgagee. its successors and assigns,
and such other persons as Mortgagee shall reasonably request, setting forth (i) the name of the tenant
thereunder; (i) that the Mortgaged ¥.2ase to which such lessor is a party is in full force and effect and has
not been modified or, if it has been madified, the date of each modification (together with copies of each
such modification); (iii) the rent, addiiional rent and other charges and impositions payable under such
Mortgaged Lease: (iv) the date (0 which 2! =ent, additional rent and other charges and impositions have
been paid by the tenant under the Mortgaged i “ase; (v) whether a notice of default has been received by
the lessor which has not been cured, and if such notice has been received, the date it was received and the
nature of the default; (vi) whether there are any deianlic or alleged defaults of the tenant under the
Mortgaged Lease or if there are any events which have socurred which with notice, the passage of time or
both, would constitute a default under the Mortgaged Lease‘and, if there are, setting forth the nature
thereof in reasonable detail; and (vii) the date upon which th térm of the Mortgaged Lease expires.

() Notwithstanding anything to the contrary contalned herein, this Mortgage shall
not constitute an assignment of any Mortgaged Lease within the meanizig-of any provision thereof
prohibiting its assignment and Mortgagee shall have no liability or obligaticw thereunder by reason of its
acceptance of this Mortgage. Mortgagee shall be liable for the obligations ¢f the‘tenant arising under the
Mortgaged Lease for only that period of time which Mortgagee is in possession ¢f the Leased Property or
has acquired, by foreclosure or otherwise, and is holding all of the Mortgagor’s righ', title and interest
therein.

(g) No release or forbearance of any of Mortgagor’s obligations under any
Mortgaged Lease, pursuant to such Mortgaged Lease or otherwise, shall release Mortgagor from any of
its obligations under this Mortgage or the other Loan Documents.

(h) With respect to each Mortgaged Lease, Mortgagor shall enforce the obligations
of the lessor under such Mortgaged Lease to the end that Mortgagor may enjoy all of the rights granted to
1t under the Mortgaged Lease, and will immediately notify Mortgagee of any default by the lessor, or by
Mortgagor as lessee, in the performance or observance of any of the terms, covenants and conditions on
the part of the lessor or Mortgagor, as the case may be, to be performed or observed under the Mortgaged
Lease and Mortgagor will immediately advise Mortgagee of the occurrence of any of the defaults
enumerated in the Mortgaged Lease and of the giving of any notice by the lessor under the Mortgaged
Lease to Mortgagor of any default by Mortgagor, as lessee thereunder, in the performance or observance
of any of the terms, covenants or conditions of the Mortgaged Lease on the part of Mortgagor to be
performed or observed and will immediately deliver to Mortgagee a true copy of each such notice. If,
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pursuant to the Mortgaged Lease. the lessor under the Mortgaged Lease shall deliver to Mortgagee a copy
of any notice of default given to Mortgagor, as lessee under the Mortgaged Lease. such notice shall
constitute full authority and protection to Mortgagee for any action taken or omitted (o be laken by
Mortgagee, in good faith and in reliance thereon.

(1) With respect to each Mortgaged Lease, Mortgagor shall give Mortgagee
immediate notice of the commencement of any arbitration or appraisal proceeding under and pursuant to
the provisions of such Mortgaged Lease. Except as provided in the Mortgaged Lease. Mortgagor will not
agree to arbitrate any disputes arising under the Mortgaged Lease without the written consent of
Mortgagee. which consent can be withheld at the sole discretion of Mortgagee. Mortgagee shall have the
right to intervene and participate in any such proceeding and Mortgagor shall confer with Mortgagee and
its attorneysand experts and cooperate with them to the extent, which Mortgagee deems reasonably
necessary for the protection of Mortgagee. Upon the request of the Mortgagee, Morigagor will exercise
all rights of arbi‘ration conferred upon it by the Mortgaged Lease. If at any time such proceeding shall be
commenced. Mortgagor shall be in default in the performance or observance of any covenant, condition
or other requirement ¢f the. Mortgaged Lease or of this Mortgage, on the part of Mortgagor to be
performed or observed. Mortgagee shall have, and is hereby granted the sole and exclusive right to
designate and appoint on tenalf of Mortgagor, the arbitrator or arbitrators, or appraiser, in such
proceeding. Nothing contained berein shall obligate Mortgagee to participate in such arbitration or
appraisal proceeding.

() With respect to e2ch-Mortgaged Lease , if any action or proceeding shall be
instituted to evict Mortgagor or to recover pesséssion of the Leased Property or any part thereof or
Interest therein or any action or proceeding otherwise affecting the Mortgaged Lease or this Mortgage
shall be instituted, then Mortgagor will, immediately unon service thereof on or to Mortgagor, or by
Mortgagor, deliver to Mortgagee a true and complete «cpy of each petition, summons, complaint, notice
of motion, order to show cause and of all other provisions; pleadings, and papers, however designated,
served in any such action or proceeding.

(k) With respect to each Mortgaged Lease, Mcrgagor acknowledges that the
Mortgaged Lease permits the proceeds of insurance required to be cairied by Mortgagor hereunder on any
part of the Leased Property to be determined, paid over and applied as siated-in this Mortgage.

(h Mortgagor will, promptly after the execution and delivaiy of this Mortgage or of
any instrument or agreement supplemental hereto, notify the lessor under each Mortzagad Lease in
writing of the execution and delivery hereof and deliver to the lessor a copy of each sucpinstrument or
agreement, and notify the lessor of the address(es) of Mortgagee for notices.

(m) With respect to each Mortgaged Lease, if the Mortgaged Lease is rejecied in any
case, proceeding or other action commenced by or against the lessor under the Mortgaged Lease (or any
person or party constituting or having an interest in the Mortgaged Lease) under the Bankmptcy Code or
any comparable federal or state statute or law, (i) Mortgagor, immediately after obtaining notice thereof,
shall give notice thereof to Mortgagee, (ii) Mortgagor, without the prior written consent of Mortgagee,
shall not elect to treat the Mortgaged Lease as terminated pursuant to Section 365(h)(i} of the Bankruptcy
Code or any comparable federal or state statute or law, and any election by Mortgagor made without such
consent shall be void, and (i11) this Mortgage and all the liens, terms, covenants and conditions of this
Mortgage shall extend to and cover Mortgagor’s possessory rights under Section 365(h) of the
Bankruptcy Code and to any claim for damages due to the lessor's rejection of the Mortgaged Lease. In
addition, Mortgagor hereby assigns to Mortgagee Mortgagor’s rights to accept disaffirmance of the
Mortgaged Lease and to remain in possession of the premises demised under the Mortgaged Lease and to
offset rents under the Mortgaged Lease in the event any case, proceeding or other action is commenced by
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or against the lessor under the Mortgaged Lease (or any person or party constituting or having an interest
n the Mortgaged Lease) under the Bankruptcy Code or any comparable federal or state statute or law.

(n) With respect to each Mortgaged Lease. Mortgagor hereby assigns to Mortgagee
Mortgagor’s right to seek an extension of the 60-day period within which Mortgagor must assume or
reject the Mortgaged Lease under Section 365 of the Bankrupicy Code or any comparable federal or state
statute or law with respect to any case. proceeding or other action commenced by or against Morgagor
under the Bankruptcy Code or comparable federal or state statute or law. In the event of any such case.
proceeding or other action, Mortgagor covenants that (i) it shall not reject or disaffirm the Mortgaged
Lease without the prior consent of Mortgagee, and (ii) at the direction of Mortgagee it shall, in a timely
fashion, (A) take all actions (including curing all existing defaults and providing assurance of future
performance a; may be required to permit Mortgagor o assume the Mortgaged Lease and (B) assume the
Mortgaged Lease. and (iii) at Mortgagee's request. Mortgagor shail assign its interest in the Mortgaged
Lease to Mortgazes in lieu of rejecting the Mortgaged Lease as described above, upon receipt by
Mortgagor of writtenuatice from Mortgagee of such request together with the agreement of Mortgagee to
cure any existig defautis of Mortgagor under the Mortgaged Lease.

(0) Wiin resnect to each Mortgaged Lease, Mortgagor hereby unconditionally and
irrevocably assigns to Mortgagee £34ny right which Mortgagor has pursuant to the terms of the
Mortgaged Lease to renew and/or extesitithe term thereof, (11) any right which Mortgagor has pursuant to
the terms of the Mortgaged Lease to cance! or terminate the Mortgaged Lease, and (iii) any option or right
that Mortgagor has pursuant to the Mortgazed Lease to purchase any or all of the premises demised
thereunder, provided that Mortgagee shall not e4ercise any such rights or options prior to the occurrence
of any default.

(p) With respect to each Mortgaged |.ease, Mortgagor shall exercise any option to
renew or extend the term of the Mortgaged Lease if at the tinee such right or option becomes exercisable
the Secured Obligations have not been fully paid and discharges and shall give written confirmation
thereof to Mortgagee within ten (10) days after the date on whicsuch option or right first becomes
exercisable, and Mortgagor hereby irrevocably appoints Mortgagee as its attorney in fact, with power of
substitution, to exercise such option on behalf of Mortgagor if Mortgagor-is required under the foregoing
provisions to exercise said option but for any reason fails or refuses to exeirise said option within a
reasonable time prior to the expiration of Mortgagor's time to exercise the oplion.

ARTICLE 8

MISCELLANEOQUS

Section 8.1 Notices. Any notice required or permitted to be given under this
Mortgage shall be given in accordance with Section 11.8 of the Credit Agreement.

Section 8.2 Covenants Running with the Land. All Secured Obligations contained in
this Mortgage are intended by Mortgagor and Mortgagee to be, and shall be construed as, covenants
running with the Mortgaged Property. As used herein, “Mortgagor” shall refer to the party named in the
first paragraph of this Mortgage and to any subsequent owner of all or any portion of the Mortgaged
Property. All Persons who may have or acquire an interest in the Mortgaged Property shall be deemed to
have notice of, and be bound by, the terms of the Credit Agreement and the other Loan Documents;
however, no such party shall be entitled to any rights thereunder without the prior written consent of
Mortgagee.
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Section 8.3 Attomey-in-Fact. Mortgagor hereby irrevocably appoints Mortgagee and
its successors and assigns, as its attorney-in-fact, which agency is coupled with an interest and with full
power of substitution, (a) to execute and/or record any notices of completion, cessation of fabor or any
other notices that Mortgagee deems appropriate to protect Mortgagee’s interest. if Mortgagor shall fail to
do so within ten (10) days after written request by Mortgagee. (b) upon the issuance of a deed pursuant to
the foreclosure of this Mortgage or the delivery of a deed in lieu of foreclosure. 10 execute all instruments
of assignment. conveyance or further assurance with respect to the Subleases. Rents. Deposit Accounts,
Property Agreements, Tax Refunds. Proceeds, Insurance and Condemnation Awards in favor of the
grantee of any such deed and as may be necessary or desirable for such purpose, (¢) o prepare and file or
record financing statements and continuation statements. and to prepare, execute and file or record
applications for registration and like papers necessary to create. perfect or preserve Mortgagee’s security
mterests ans rights in or to any of the Mortgaged Property, and (d) after the occurrence and during the
continuance of-any Event of Default, to perform any obligation of Mortgagor hereunder. however: (1)
Mortgagee shall nogander any circumstances be obligated to perform any obli gation of Mortgagor; (2)
any sums advanced by Mortgagee in such performance shall be added to and included in the Indebtedness
and shall bear interest at #ic_highest rate at which interest is then computed on any portion of the
Indebtedness; (3) Mortgagee as such attorney-in-fact shall only be accountable for such funds as are
actually received by Mortgagee: and (4) Mortgagee shall not be liable to Mortgagor or any other person
or entity for any failure to take any. action which it is empowered to take under this Section 7.3.

Section 8.4 Time of Ezsence. Time is of the essence of this Mortgage.

Section 8.5 Successors an Assigns. This Mongage shall be binding upon and inure
to the benefit of Mortgagee, the Secured Parties an? Mortgagor and their respective successors and
assigns. Mortgagor shall not, without the prior written consent of Mortgagee, assign any rights, duties or
obligations hereunder.

Section 8.6 No Waiver. Any failure by vlortgagee or the Secured Parties to insist
upon strict performance of any of the terms, provisions or condi*ions of the Loan Documents shall not be
deemed to be a waiver of same, and Mortgagee and the Secured Parties 'shall each have the right at any
time to insist upon strict performance of all of such terms. provisions and-conditions.

Section 8.7 Credit Agreement. If any conflict or inconsisicrcy exists between this
Mortgage and the Credit Agreement, the Credit Agreement shall govern.

Section 8.8  Release or Reconveyance. Upon payment in full of th¢ Mdebtedness and
performance in full of the Secured Obligations or upon a sale or other disposition of the Meitgaged
Property permitted by the Credit Agreement, Mortgagee, at Mortgagor’s request and expense, chall
release the liens and security interests created by this Mortgage or reconvey the Mortgaged Pranerty to
Mortgagor.

Section 8.9 Waiver of Stay, Moratorium and Similar Rights. Mortgagor agrees, (o
the full extent that it may lawfully do so, that it will not at any time insist upon or plead or in any way
take advantage of any stay, marshalling of assets, extension, redemption or moratorium law now or
hereafter in force and effect so as to prevent or hinder the enforcement of the provistons of this Mortgage
or the Indebtedness or Secured Obligations secured hereby, or any agreement between Mortgagor and
Mortgagee or any rights or remedies of Mortgagee, or the Secured Parties.

Section 8.1)  Applicable Law. The provisions of this Mortgage regarding the creation,
perfection and enforcement of the liens and security interests herein granted shall be governed by and
construed under the laws of the State. All other provisions of this Mortgage shall be governed by the
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laws of the State of New York (including. without limitation. Section 5-1401 of the General Obligations
Law of the State of New York).

Section 8.11  Headings. The Article, Section and Subsection titles hereof are inserted
for convenience of reference only and shall in no way aler, modify or define. or be used in construing,
the text of such Articles. Sections or Subsections.

Section 8.12  Severability. I any provision of this Morigage shall be held by any court
of competent jurisdiction to be unlawful, void or unenforceable for any reason, such provision shall be
deemed severable from and shall in no way effect the enforceability and validity of the remaining
provisions of this Mortgage.

cection 8.13  Entire Agreement. This Mortgage and the other Loan Documents
embody the enti‘e “preement and understanding between Mortgagor and Mortgagee and supersede all
prior agreements 2ind understandings between such parties relating to the subject matter hereof and
thereof. Accordingly, thed.0an Documents may not be contradicted by evidence of prior,
contemporaneous or subsequent oral agreements of the parties. There are no unwritten oral agreements
between the parties.

Section 8.14  Subordination. Notwithstanding anything to the contrary contained in
this Mortgage or under applicable law.as to the priority of the lien created by or rights to payment under
this Mortgage, the Mortgagee, in its capaciiv-as Second Lien Agent for and on behalf of the ABL Secured
Parties acknowledges and agrees that such tici.and rights to payment are subject and subordinate to the
lien of the Senior Mortgage in accordance with the tzrms and provisions of the Intercreditor Agreement.

Section 8.15  Mortgagee as Agent; Successor Agents.

(a) Admimstrative Agent has been appoinfed to act as Administrative Agent
hereunder by the Secured Parties. Administrative Agent shall have the right hereunder to make demands,
to give notices, to exercise or refrain from exercising any rights, ane to take or refrain from taking any
action (including, without limitation, the release or substitution of the Mortgaged Property) in accordance
with the terms of the Credit Agreement, any related agency agreement amoupg Administrative Agent and
the Secured Parties (collectively, as amended, supplemented or otherwise macified or replaced from time
to time, the “Agency Documents™) and this Mortgage. Mortgagor and all other persons shall be entitled
to rety on releases, waivers, consents, approvals, notifications and other acts of Adiidistrative Agent,
without inquiry into the existence of required consents or approvals of the Secured Farties therefor.

{(b) Mortgagee shall at all times be the same Person that is Administrative Agent
under the Agency Documents. Written notice of resignation by Administrative Agent pursvart 1 the
Agency Documents shall also constitute notice of resignation as Administrative Agent under this
Morigage. Removal of Administrative Agent pursuant to any provision of the Agency Documents shall
also constitute removal as Administrative Agent under this Mortgage. Appointment of a successor
Administrative Agent pursuant to the Agency Documents shall also constitute appointment of a successor
Administrative Agent under this Mortgage. Upon the acceptance of any appointment as Administrative
Agent by a successor Administrative Agent under the Agency Documents, that successor Administrative
Agent shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of
the retiring or removed Administrative Agent as the Mortgagee under this Mortgage, and the retiring or
removed Administrative Agent shall promptly (i) assign and transfer to such successor Administrative
Agent all of its right, title and interest in and to this Mortgage and the Mortgaged Property, and (ii)
execute and deliver to such successor Administrative Agent such assignments and amendments and take
such other actions, as may be necessary or appropriate in connection with the assignment 1o such
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successor Administrative Agent of the liens and security interests created hereunder. whereupon such
retiring or removed Administrative Agent shall be discharged from its duties and obligations under this
Mortgage. After any retiring or removed Administrative Agent’s resignation or removal hereunder as
Administrative Agent. the provisions of this Mortgage and the Agency Documents shall inure to its
benefit as to any actions taken or omitted to be taken by it under this Mortgage while it was the
Administrative Agent hereunder.

Section 8.16  Waiver of Jury Trial. EACH OF THE ADMINISTRATIVE AGENT
AND MORTGAGOR IRREVOCABLY WAIVES TRIAL BY JURY IN ANY ACTION OR
PROCEEDING WITH RESPECT TO THIS MORTGAGE OR ANY OTHER LOAN DOCUMENT.

ARTICLE 9

LOCAL LAW PROVISIONS

If any conflict or inconsistency exists between this Article 9 and the remainder of
the attached Mortgage, tiiis Article 9 shall govern.

Section 9.1 " Piciective Advances. Without limitation on anything contained in
this Mortgage, all advances, disburseinents and expenditures made by Mortgagee before and
during a foreclosure, and before and-afier a judgment of foreclosure, and at any time prior to
sale, and, where applicable, after sale and during the pendency of any related proceedings, for
the following purposes, in addition to thosé otherwise authorized by this Mortgage or by the
Hlinois Mortgage Foreclosure Act, 735 ILCS $/15-1101 et seq. (the “Act™), shall have the
benefit of all applicable provisions of the Act, incitding those provisions of the Act referred to
below (collectively, “Protective Advances”):

(1) all advances made by Mortgagee in sccordance with the terms of this
Mortgage to: (A) preserve or maintain, repair, restore or rebuiid any improvements upon the
Mortgaged Property; (B) preserve the lien of this Mortgage or tiie priority thereof; or (C) enforce
this Mortgage, as referred to in Subsection (b)(5) of Section 15-1302 £ the Act;

(i) payments made by Mortgagee of: (A) when due instailments of principal,
interest or other obligations in accordance with the terms of any senior mortgage or other prior
lien or encumbrance on the Mortgaged Property; (B) when due installments of Teal-<state taxes
and assessments, general and special and all other taxes and assessments of any Kincor nature
whatsoever which are assessed or imposed upon the Mortgaged Property or any part therzof; (C)
other obligations authorized by this Mortgage; or (D) with court approval, any other amounts in
connection with other liens, encumbrances or interests reasonably necessary to preserve the
status of titie, as referred to in Section 15-1505 of the Act;

(if)  advances made by Mortgagee in settlement or compromise of any claims
asserted by claimants under senior mortgages or any prior liens:

(iv)  reasonable attorneys’ fees and other expenses incurred: (A) in connection
with the foreclosure of this Mortgage as referred to in Section 15-1504(d)(2) and 15-1510 of the
Act; (B) in connection with any action, suit or proceeding brought by or against Mortgagee for
the enforcement of this Mortgage or arising from the interest of Mortgagee hereunder; or (C) in
the preparation for the commencement or defense of any such foreclosure or other action:
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(v)  Mortgagee’s reasonable, out-of-pocket fees and costs, including attoreys’
fees, arising between the entry of judgment of foreclosure and confirmation hearing as referred
to in Subsection (b)(5) of Section 15-1508 of the Act:

(vi)  expenses deductible from proceeds of sale as referred to in subsections (a)
and (b) of Section 15-1512 of the Act; and

(vii)  reasonable, out-of-pocket expenses incurred and expenditures made by
Mortgagee with respect to the Mortgaged Property for any one or more of the following: (A) if
all or any portion thereof constitutes one or more units under a condominium declaration,
assessments tmposed upon the unit owner thereof; (B) if any interest in the Mortgaged Property
1s a leasehold extate under a lease or sublease, rentals or other payments required to be made by
the lessee under the terms of the lease or sublease; (C) premiums for casualty and liability
nsurance paid by Mortgagee whether or not Mortgagee or a receiver is in possession, if
reasonably required, i1 reasonable amounts, and all renewals thereof, without regard to the
limitation to maintaining existing insurance in effect at the time any receiver or mortgagee takes
possession of the Mortgaged Property as imposed by subsection (c)(1) of Section 15-1704 of the
Act; (D) repair or restoration o1 4amage or destruction in excess of available insurance proceeds
or condemnation awards; (E) payrients required or reasonably deemed by Mortgagee to be for
the benefit of the Mortgaged Propenty or required to be made by the owner of the Mortgaged
Property under any grant or declaration 0f 22sement, easement agreement, agreement with any
adjoining land owners or instruments creating covenants or restrictions for the benefit of or
affecting the Mortgaged Property; (F) shared ¢r common expense assessments payable to any
association or corporation in which the owner of the Mortgaged Property is a member if in any
way affecting the Mortgaged Property; (G) costs in¢u:red by Mortgagee for demolition,
preparation for and completion of construction; and (H) pursuant to any lease or other
agreement, for occupancy of the Mortgaged Property.

All Protective Advances shall be additional indebteness secured by this
Mortgage and shall become due and payable within ten (10) days aft<r »ritten request therefor
from Mortgagee and with interest thereon from the date of the advance until paid at the
applicable rate set forth in the Credit Agreement. This Mortgage shall be- lien for all Protective
Advances as to subsequent purchasers and judgment creditors from the time ‘his Mortgage is
recorded pursuant to subsection (b)(1) of Section 15-1302 of the Act. All Protective Advances
shall, except to the extent, if any, that any of the same are clearly contrary to or inCensistent with
the provisions of the Act, apply to and be included in: (A) determination of the amourit of
indebtedness secured by this Mortgage at any time; (B) the amount of the indebtedness found
due and owing to Mortgagee in a judgment of foreclosure and any subsequent, supplemental
judgments, orders, adjudications or findings by any court of any additional indebtedness
becoming due after such entry of judgment (it being agreed that in any foreclosure judgment, the
court may reserve jurisdiction for such purpose); (C) if right of redemption is deemed not to be
waived by this Mortgage, computation of any amounts required to redeem, pursuant to
Subsections {d)(2) and (e} of Section 5-1603 of the Act; (D) determination of amounts deductible
from sale proceeds pursuant to Section 15-1512 of the Act; (E) application of income in the
hands of any receiver or Mortgagee in possession; and (F) computation of any deficiency
Jjudgment pursuant to subsections (b)(2) and (e) of Section 15-1508 and Section 15-1511 of the
Act.
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Section 9.2  Waiver of Right of Redemption and Reinstatement. Without
timiting the generality of Section 4.5 of this Mortgage, the waiver by Mortgagor of its rights of
redemption and reinstatement m such Section, include the waivers of such rights provided under
T35 TLCS 5/15-1601 and 735 H.CS 5/15-1602.

Section 9.3  Business Loan Recital/Statutory Exemption. (i) Mortgagor
acknowledges and agrees that (A) the proceeds of the indebtedness secured hereby will be used
in conformance with subparagraph (1)(c) of Section 4 of the Illinois Interest Act, as amended
{815 ILCS 205/4(1)(c)); (B) the indebtedness secured hereby has been incurred solely for
business purposes of Mortgagor and for Mortgagor’s investment or profit, as contemplated by
said Sectior 4 (C) the indebtedness secured hereby constitutes a loan secured by real estate
within the purview of and as contemplated by said Section 4; and (D) the secured indebtedness is
an exempted transzction under the Truth-In-Lending Act, 15 U.S.C. Sec. 1601 et. seq. has been
entered nto solel yior business purposes of Mortgagor and for Mortgagor’s investment or profit,
as contemplated by said saction. Without limiting the generality of anything contained herein,
Mortgagor acknowledgls and agrees that the transaction of which this Mortgage is a part is a
transaction which does not ipcinde either agricultural real estate (as defined in 735 ILCS 5/15-
1201) or residennial real estate fas defined in 735 5/15-1219).

Section 9.4  Maximun Indebtedness. This Mortgage shall secure the payment
of any amounts advanced from time to (ime-under the Loan Documents, or under other
documents stating that such advances are sccured hereby. This Mortgage also secures any and
all future obligations and indebtedness arising under or in connection with this Mortgage or the
other Loan Documents, which future obligations'ard indebtedness shall have the same priority as
if all such future obiigations and indebtedness were niade on the date of execution hereof.
Nothing in this Section or in any other provision of this'Mortgage shall be deemed an obligation
on the part of Mortgagee to make any future advances of wiiy sort. At all times, regardless of
whether any loan proceeds have been disbursed, this Mortgage shall secure (in addition to any
loan proceeds disbursed from time to time) the payment of any and all reasonable out-of-pocket
expenses and advances due to or incurred by Mortgagee in connection with the indebtedness to
be secured hereby and which are to reimbursed by Mortgagor under thz tems of this Mortgage;
provided, however, that at no time shall the amount of the indebtedness sccurzd by this Mortgage
exceed $400,000,000.00 plus interest thereon.

Section 9.5  Future Advances. Mortgagor acknowledges that thé intent hereof
is to secure the Secured Obligations, whether the entire amount shall have been advarced at the
date hereof, or at a later date, and to secure any other amount or amounts that may be added to
the indebtedness secured hereby under the terms of this Mortgage. The total amount of the
principal indebtedness secured hereby may decrease or increase from time to time, but the total
unpaid balance so secured at any one time shall not exceed an amount equal to $400,000,000.00
in principal plus interest thereon and any amounts expended by Mortgagee in accordance with
the Loan Documents, including for the payment of taxes, levies, or insurance on the Mortgaged
Property made in accordance with the Loan Documents, with interest thereon. This Mortgage
shall secure any and all additional or further monies which may be advanced by Mortgagee to
Mortgagor after the date hereof, but any and all such future advances secured by this Mortgage
shall be made not more than twenty (20) years after the date hereof. Nothing herein contained
shall be deemed an obligation on the part of Mortgagee to make any future advances.
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Section 9.6 1llinois Mortgage Foreclosure Act. It is the express intention of
Mortgagee and Mortgagor that the nights, remedies, powers and authorities conferred upon
Mortgagee pursuant to this Mortgage shall include all rights, remedies, powers and authorities
that a mortgagor may confer upon a mortgagee under the Act and/or as otherwise permitted by
applicable law, as if they were expressly provided for herein. In the event that any provision in
this Mortgage 13 deemed inconsistent with any provision in the Act, the provisions of the Act
shall take precedence over the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can be construed in a manner consistent
with the Act.

Section 9.7  Collateral Protection Act. Pursuant to the requirements of the
Hlinois Collatcral Protection Act, Mortgagor is hereby notified as follows:

Unless Mortgagor provides Mortgagee with evidence of the insurance coverage
required by this Mortgzge or any of the other Loan Documents, Morigagee may purchase
insurance at Mortgagor’s xpense to protect Mortgagee’s interest in the Mortgaged Property or
any other collateral for Securcd Obligations. This insurance may, but need not protect
Mortgagor’s interests. The coverage Mortgagee purchases may not pay any claim that
Mortgagor makes or any claim thit is'made against Mortgagor in connection with the Mortgaged
Property or any other collateral for the Secured Obligations. Mortgagee may later cancel any
insurance purchased by Mortgagee but Hhriyafter Mortgagor provides to Mortgagee evidence that
Mortgagor has obtained insurance as requirzed by this Mortgage or any of the other Loan
Documents. If Mortgagee purchases insurance for the Mortgaged Property or any other
collateral for the Secured Obligations, Mortgago: v il be responsible for the costs of that
insurance, including reasonable, out-of-pocket expenses of Mortgagee that Mortgagee may
lawfully impose in connect with the placement of the insurance, until the effective date of the
cancellation or expiration of the insurance. The costs of-tli¢ insrance may be more than the cost
of insurance that Mortgagor may be able to obtain on its own!

Section 9.8  Maturity Date. The initial maturity daie of the loans secured
hereby is September 6, 2012.

Section 9.9  No Agricultural Use. Mortgagor warrants and rep.esents to
Mortgagee that none of the Property is presently or will during the terms of thisVorigage, be
used principally or at all for agricultural or farming purposes.

[The remainder of this page has been intentionally left blank]
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IN WITNESS WHEREOF, Mortgagor has on the date set forth in the acknowledgement
hereto, effective as of the date first above written, caused this instrument to be duly EXECUTED AND
DELIVERED by authority duly given.

MORTGAGOR: BARNEY’S, INC.,
a New York corporation

AL

By:
“Name:
Title:

Uniform Ceraficate of Acknowledgement
STATE OF NEW ¥YORK )

} ss.:
COUNTY OF NEW YCOrK )

On the ﬁ day of September in the year 2007, before me, the undersi gned
personally appeared < $&vén F__-}Jf‘?lm n » personally known to me or proved
to me on the basis of satisfactory evideuse to be the individual(s) whose name(s) is (are)
subscribed to the within instrument, ana-actnowledged to me that he/she/they executed the same
in his/her/their capacity(ies), and that by his/hes/their signature(s) on the instrument, the
indtvidual(s), or the person upon behalf of which the individual(s) acted, executed the
instrument.

CL b A=

Signature and office of individual
taking acknowledgement

Christopher R. Schimpf
Notary Public, State of New York
No. 015C6172769
Qualified in New York County
My Commission Expires Aug. 13,

Signature Page New York Mortgage
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EXHIBIT A-1

DESCRIPTION OF THE MORTGAGED LEASE

Amended and Restated Lease Agreement, dated as of January 28, 1999, between Retail
Properties Management, Inc, successor in interest to Isetan of America Inc., as Lessor and
Barney’s, Inc., successor in interest to Barneys America Inc., as Lessee, as amended by First
Amendmeaito Amended and Restated Lease Agreement, dated June 14, 1999.

NYZ21795593 1034 2HHLO . DOCISE99.0352 Exhibit A-1
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CHICAGO TITLE INSURANCE COMPANY

COMMITMENT FOR TITLE INSURANCE
SCHEDULE A (CONTINUED)
ORDER NO.: 1401 008389100 D1

..THE LAND) REFERRED.TO IN THIS COMMITMENT IS DESCRIBED ASFOLLOWS:

THE ESTATE OR INTEREST IN THE LAND DESCRIBED BELOW AND COVERED HEREIN iS: THE
LEASEMOLD ESTATE (SAID LEASEHOLD ESTATE BEING DEFINED IN PARAGRAPH 1.c. OF THE
ALTA LEASEHOLD ENDORSEMENT(S) ATTACHED HERETO), CREATED BY THE INSTRUMENT HEREIN
REFERRTD TO AS THE LEASE, AS ANENDED AND RESTATED, EXECUTED BY: ISETAN OF

AMERICA INC., A DELAWARE CORPORATION, AS LESSOR, AND BARNEYS AMERICA INC., A
DELAWARF, CORPORATION. AS LESSEE, DATED AS OF AUGUST 1, 1989, A MENORANDIM COF
WHICH LE/SE WAS RECORDED FEBRUARY 1, 1669 AS DOCUMENT 99108304, WHICH LEASE
DEMISES Tnf FOLLOWING DESCRIBED LAND FOR A TERM OF YEARS BEGINNING AUGUST 1, 1989
AND ENDING C«4’G\RY 27, 2009.

THE LAND:

PARCEL 1:

LOTS 1,2,3,4,5 AND 6 IN

.. MCCORMICK'S SUBDIVISION OF PARTS OF LOTS 1 AND 2 IN
THE SUBDIVISION OF THE TII /7 OF BU
OF SE

OCK 8 IN CANAL TRUSTEES SUBDIVISION OF THE

SOUTH FRACTIONAL QUARTER CTD"TMSHIPSOMTH RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COON 74 ILLINOIS.
PARCEL 2:

THAT PART OF LOT 3 IN BLOCK 8 AFORESAID Lvi#5 WEST OF A LINE DRAW AT RIGHT
ANGLES TO THE SOUTH LINE OF OAK STREET FROM 72 PCINT IN SAID SOUTH LINE 4 FEET
EAST OF THE NORTHWEST CORNER OF LOT 3 AFORESAID 1% CANAL TRUSTEES SUBDIVISION OF
SOUTH FRACTIONAL QUARTER OF SECTION 3, TOWNSHIP 30 MORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOKX COUNTY, ILLINOIS.

PARCEL 3:

LOT 1 IN THE WETZLER'S SUBDIVISION OF THE PARTS OF LOTS 1.2.3. AWO 4 IN THE
SUBDIVISION OF NORTH 1/2 OF BLOCK 8 IN CANAL TRUSTEES SUBDIVISION OF SOUTH
FRACTIONAL GUARTER OF SECTION 3, TOMNSHIP 39 NORTH, RANGE 14 OF
PRINCIPAL MERIDIAN, IN COOK COUMTY, TLLINOIS.

e

COMLCHE 12/08 DGC Lw PAGE A2 w 08/29/07 12:23:01
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EXHIBIT A

DESCRIPTION OF THE LEASED PROPERTY

Address: 25 East Oak Street. Chicago, I
Property Tax Index Number:
17-0320700000

17-032070530000

1703207007000

17-032070960000

{See Attuched Page(s) For Legal Description]

NY 2795593030 ZHHL03 . DOC\35899.0352




