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THIS COLLATERAL ASSIGNMENT OF RIGHTS IN LEASE IS SUBJECT TO (A) THE
INTERCREDITOR AGREEMENT DATED AS OF DECEMBER 28, 2006 AMONG

THE _PARTIES HERETO, AND ING CAPITAL LLC, AS FIRST LIEN
ADMINISTRATIVE AGENT, AND BURGER KING CORPORATION, AS SET FORTH
IN _SECTION 16 HEREOF AND (B) THE SECOND LIEN INTERCREDITOR
AGREEMENT DATED AS OF DECEMBER 28, 2006 AMONG THE PARTIES
HERETO.

COLLATERAL ASSIGNMENT OF RIGHTS IN LEASE

(SECOND LIEN)

THIS COLLATZRAL ASSIGNMENT OF RIGHTS IN LEASE (this “Assignment”)
is made as of the 28th day of December, 2006 by HEARTLAND ILLINOIS FOOD CORP,, a
Delaware corporation (“Assigrar”), to ING CAPITAL LLC, having an address of ING Capital
LLC, 1325 Avenue of the Auieiicas, New York, New York 10019, acting in its capacity as
Administrative Agent pursuant t¢ thz Credit Agreement described below (in such agency
capacity, together with its successors;, the “Agent”) for the Lenders (as defined in the Credit
Agreement referred to below).

RECITALS:

A. Assignor is the lessee under the lease described in Exhibit B attached hereto and
incorporated herein by reference (said lease, as amendsd from time to time, being hereinafter
referred to as the ‘‘Lease”) between Assignor and the lesso: tiereunder (“Lessor”), pertaining to
the premises described therein, being a lease of building and improvements located on the real
property legally described in Exhibit A attached hereto and incorrerated herein by reference (the
“Premises™).

B. The parent of Assignor, Heartland Food Corp., a Delaware corporation (the
“Borrower”), Agent and Lenders have entered into that certain Second Lier: Crzditl Agreement
dated December 28, 2006 (as extended, amended, modified, supplemented ei imended and
restated from time to time, the “Credit Agreement”) together with any and all othe: rotes, loan
and security documents and agreements now or hereafter related thereto (the Credit A greement,
the Guaranty as hereinafter described, and each such note, loan and security document or
agreement, as extended, amended, modified, increased, supplemented or amended and restated,
collectively, the ‘“Loan Documents”) by and among Borrower, certain affiliates of Borrower,
Agent and Lenders. Assignor has guaranteed the obligations of the Borrower pursuant to that
Second Lien Guaranty Agreement by and among the Agent and the Guarantors party thereto (as
extended, amended, modified, supplemented or amended and restated from time to time, the
“Guaranty”). As a condition to Agent and Lenders agreeing to make loans and other financial
accommodations and extensions of credit to Borrower and its affiliates, Agent and Lenders
require, among other things, liens on all of the Assignor’s personal property located on the
Premises and that Assignor enter into this Assignment and grant a collateral assignment of the
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Lease in favor of Agent for the benefit of itself, the Lenders and any Affiliate of any Lender
party to a Related Credit Arrangement (collectively, the “Secured Creditors™).

C. Assignor has agreed to collaterally assign the Lease to Agent for the benefit of
itself and the Secured Creditors as additional security for all of the Obligations (as defined in the
Credit Agreement) and for all of Assignor’s obligations and the obligations of the Loan Parties
(as defined in the Credit Agreement) to Agent and the Secured Creditors arising under or in
connection with the Loan Documents (collectively, the “Secured Obligations™).

NOW THEREFORE, for and in consideration of the foregoing premises and for other
good and valvable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties Lereio hereby agree as follows:

1. Deinitions.  All capitalized terms used but not otherwise defined in this
Assignment that are gefined in the Credit Agreement shall have the meanings ascribed to such
terms in the Credit Agreenient,

2. The Assignmert. 'Ir-order to induce Agent and the Secured Creditors to make the
loans, advances and/or other financial accommodations to Borrower and its affiliates and as
additional security for the payment of the Secured Obligations and for the performance and
observance of all the agreements conieipcd herein and in the Loan Documents, Assignor does
hereby presently, irrevocably, absolutely 224 unconditionally assign, set over and. transfer to
Agent for the benefit of itself and the Secured Cieditors, and its successors and assigns, upon the
terms and conditions hereinafter contained, and-grants to Agent for the benefit of itself and the
Secured Creditors a continuing security interest in, i0< J.ease, together with all the right, title and
interest of Assignor therein and thereto (including without limitation all purchase options,
renewal options and any other options), to have and to h¢ld the same unto Agent for: the benefit
of itself and the Secured Creditors, its successors and assigns forever, or for such shorter period
as hereinafter may be indicated, as additional security for-tlie payment of the Secured
Obligations and for the performance and observance of all the agreeinents containedi herein and
in the Loan Documents. Lessor, Agent and Assignor have entered into that certain Lessor
Consent and Subordination among the Lessor, Assignor and the Agent dated on or about the date
hereof (the “Lessor Consent”) in connection with this assignment. The Agert’s remedies under
this Assignment are subject to the Lessor Consent, as set forth in Section 7 below

3. Warranties, Representations and Covenants.  Assignor hereby “cavenants,
represents, warrants and agrees as follows:

(a) The Lease is, to the best of Assignor’s knowledge, in full force and effect, and
represents the valid and binding obligation of Assignor enforceable in accordance with its terms
except as limited by bankruptcy, insolvency or similar laws affecting the enforcement of
creditor’s rights generally, and has not been amended or modified except as described herein or
therein; Assignor is the lessee under the Lease hereby assigned, is the sole owner of the entire
interest of the lessee under the Lease and has good right and authority to collaterally assign its
interest in the same, and no other person, firm or corporation has any right, title! or interest
therein; and Assignor has not previously sold, assigned, transferred, mortgaged, pledged, granted
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a security interest in or otherwise encumbered its interest in the Lease to any other person or
entity.

(b) Assignor will notify Agent promptly of any material default by any party with respect
to the Lease, and Assignor will notify Agent promptly of the giving of any notice by the Lessor
to Assignor of any default by Assignor in the performance or observance of any of the terms,
covenants or conditions of the Lease on the part of Assignor, as tenant under the Lease, to be
performed or observed and promptly deliver to Agent a true copy of each such notice..

(c) Assignor shall observe, perform and discharge, duly and punctually, all and singular,
all material ohligations, terms, covenants, conditions and warranties of the Lease, on the part of
Assignor to be kept, observed and performed, and shall give prompt notice to Agent of any
failure on the pariiof Assignor to observe, perform and discharge same, and shall appear in and
defend any action ot proceeding arising under, occurring out of, or in any manner connected with
the Lease, or the obligaiions, duties or liabilities of Assignor and/or the Lessor thereunder, and,
upon request by Agent, will do so in the name and behalf of Agent but at the expense of
Assignor, and shall pay-aii costs and expenses of Agent, including reasonable attorneys’ and
paralegals’ fees in any action orproceeding in which Agent may appear.

(d) Assignor hereby agrees that-neither Agent nor any Secured Creditor shall/be deemed
to have assumed any obligation, duty orizability under the Lease by reason of this Assignment.

(e) Assignor shall indemnify the Ager: and each Secured Creditor (each such Person
being called an “Indemnitee”) against, and hold cach Indemnitee harmless from, any and all
losses, claims, damages, liabilities and related <upenses (including the fees, charges and
disbursements of any counsel for any Indemnitee), incurred by any Indemnitee or asserted
against any Indemnitee by any third party or by the Assigror, the Borrower or any other Loan
Party arising out of, in connection with, or as a result of (i) <ne, execution or delivery of this
Assignment, the performance by the parties hereto of their respective obligations hereunder, the
enforcement of any remedies upon default hereunder, the enforcetient. of any remedies upon
default hereunder or the consummation of the transactions contemplaicd hereby, (ii) any actual
or alleged presence or release of Hazardous Materials on or from the Preruses or on or from any
property owned or operated by the Assignor, Borrower or any of its Subsidiaries, or any
Environmental Liability related in any way to the Assignor, Borrower or any o1 *(s-5ubsidiaries,
or (ii1) any actual or prospective claim, litigation, investigation or proceeding relating to any of
the foregoing, whether based on contract, tort or any other theory, whether brought by a third
party or by the Assignor, the Borrower or any other Loan Party, and regardless of whether any
Indemnitee is a party thereto; provided that such indemnity shall not, as to any Indemnitee, be
available to the extent that such losses, claims, damages, liabilities or related expenses (x) are
determined by a court of competent jurisdiction by final and nonappealable judgment to have
resulted from the gross negligence or willful misconduct of such Indemnitee or (y) result from a
claim brought by the Assignor against an Indemnitee for breach in bad faith of such Indemnitee’s
obligations hereunder or under any other Loan Document, if the Assignor has obtained a final
and nonappealable judgment in its favor on such claim as determined by a court of competent
jurisdiction.
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(f) The failure of Agent to avail itself of any of the terms, covenants and conditions of
this Assignment for any period of time or at any time or times, shall not be construed or deemed
to be a waiver by Agent or any Secured Creditor of any of its rights and remedies hereunder.
The rights and remedies of Agent and the Secured Creditors under this Assignment are and shall
be cumulative and in addition to any and all rights and remedies available to Agent and the
Secured Creditors under the Loan Documents.

(2) Upon payment in full of all of the Secured Obligations, termination of all the
obligations of Agent and the Secured Creditors under the Credit Agreement and the occurrence
of the Facility Termination Date, or the satisfaction of the conditions set forth ini the Credit
Agreement forrelease of this assignment, this Assignment shall be terminated and shall be of no
further effect, and Agent shall, upon demand by Assignor, execute a release to be filed of record
at Assignor’s sol¢ cost and expense.

4, Transferz, Modification, Surrender, Etc. Except to the extent permitted under
Section 7.05 of the Credit Agreement, Assignor shall not sell, assign, pledge, transfer, mortgage,
grant a security interest i or otherwise encumber the Lease or Assignor’s interest therein.
Except for any termination, ainsniment or modification to the extent expressly permitted under
Sections 6.14 of the Credit Agreemsnt, Assignor shall not terminate, cancel, subordinate, amend,
supplement, extend or otherwise modify or surrender the Lease or the terms thereof or agree to
any termination, cancellation, surrender; sibordination, compromise or settlement or material
amendment, supplement or other modificauon of any kind or nature of or with respect to the
Lease or the terms thereof, or exercise any purchase option or option to extend any Lease
without Agent’s prior written consent, which consent will not be unreasonably withheld.

5. Power of Attorney. Assignor further iirevecably appoints Agent as: Assignor’s
attorney in fact to exercise, upon the occurrence and during the continuance of an Event of
Default hereunder, any or all of Assignor’s rights in, to, and under the Lease and to do any or all
other acts, in Assignor’s name or in Agent’s own name, that Assignor’s could do under the
Lease, with the same force and effect as if this Assignment had net besn made. Third parties
shall be entitled to rely on Agent’s representation that an Event of Defauit has occurred and is
continuing empowering Agent to exercise its rights and remedies contained “erein.

6. Event of Default. The occurrence of an Event of Default urde:r the Credit
Agreement shall constitute an Event of Default (“Event of Default”) hereunder.

7. Exercise of Rights. Agent, on behalf of itself and the Secured Creditors, hereby
confers upon Assignor a license to possess and operate the Premises and to exercise the rights
and remedies provided to Assignor under the Lease so long as there shall exist no Event of
Default. Although it is the intent of the parties that this Assignment is a present assignment, it is
expressly understood and agreed, notwithstanding anything to the contrary herein contained, that
Agent shall not exercise any of the rights and powers conferred upon it hereunder unless and
until there shall have occurred and be continuing an Event of Default hereunder. Assignor
agrees, by executing this Assignment, that Agent does not assume any obligations of Assignor
under the Lease unless and until Agent shall exercise its rights and remedies hereunder and take
possession of the Premises. Subject to provisions set forth in the Lessor Consent, upon the
occurrence of an Event of Default hereunder and during the continuation thereof, Agent, in its
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sole election and in its sole discretion, may do any one or more of the following, subject to the
terms and conditions contained in the Lease:

(a) Enter upon, take possession of, manage and operate the Premises or any part thereof
pursuant to the terms and conditions of the Lease, and Assignor agrees to surrender possession of
the same to Agent.

(b) To the extent permitted by applicable law, foreclose this instrument as an assignment
of an interest in real property in any court of competent jurisdiction.

(c) Exercise any and all rights and remedies afforded to Agent under the Loan
Documents-and the Uniform Commercial Code and any and all other applicable provisions of
law, including thz right to sell Assignor’s interest in the Lease at a public or private sale.

In addition to the foregoing, and notwithstanding anything to the contrary in the other provisions
of this Assignment or 17 the Loan Documents, in the event of the occurrence of a breach, default
or event of default by Assiziior under the Lease which has not been cured within any applicable
cure period therefor, Agent miy, but shall not be required to, cure said breach, default or event of
default under the Lease within tlie curative times provided in said Lease or pursuant to the terms
and conditions agreed to by Lessor.

8. Nature of Remedies. The riglits and remedies of Agent hereunder are:cumulative
and are in addition to, and not in lieu of, any righis and remedies that Agent may have under the
Loan Documents, or at law or in equity, which rights and remedies may be exercised by Agent
either prior to, simultaneously with, or subsequent o any action taken hereunder. The rights and
remedies of Agent may be exercised from time to tinie‘and as often as such exercise is deemed
expedient and the failure of Agent to avail itself of any of the terms, provisions and conditions of
this Assignment for any period of time or times, shall not de coustrued or deemed to be a waiver
of any rights under the terms hereof.

9. No Mortgagee-in-Possession. It is understood and agreed that neither the
assignment of the [Lease to the Agent for the benefit of itself and the Secied Creditors nor the
exercise by the Agent of any of its rights or remedies under this Assignment siiall be deemed to
make the Agent or any Secured Creditor a “mortgagee-in-possession” or otherwise responsible
or liable in any manner with respect to the Lease or the Premises or the use;” occupancy,
enjoyment or operation of all or any portion thereof except as provided in Lessor Coasent, unless
and until the Agent, in person or by its agent, assumes actual possession thereof, nor shall
appointment of a receiver by any court at the request of the Agent or by agreement with Assignor
or the entering into possession of the Premises or any part thereof by such receiver be deemed to
make the Agent a “mortgagee-in-possession” or otherwise responsible or liable in any manner
with respect to the Lease, the Premises or the use, occupancy, enjoyment or operation of all or
any portion thereof.

10.  Noftices. Any notice or other communication required or permitted to be given
shall be in writingiaddressed and served as provided in the Credit Agreement.

11.  Interpretation and Definitions. The captions and headings contained herein are
for convenience only and are not intended, nor shall they be considered, to limit in any way the
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provisions hereof. Whenever herein the context so requires, the singular number shall be
deemed to include the plural and vice versa and any gender herein shall be deemed to include the
masculine, feminine or neuter.

12.  Separability. Each provision of this Assignment shall be deemed to be separable,
and if for any reason any one or more of the provisions hereof is determined to be invalid under
any law or decision now or hereafter existing, such invalidity shall not impair the operation or
effect of any provisions hereof.

13.  Successors and Assigns. Whenever the term “Assignor” is used herein, it is
hereby understood that the same includes and shall be binding on successors, assigns and legal
representatives-of Assignor, including successors by consolidation, and any party or parties
holding title by, ‘nvough or under Assignor. This Assignment shall be assignable by Agent and
all of the represerialions, warranties, covenants, agreements, rights, powers, privileges and
immunities herein coatzined or granted and assigned to Agent hereunder shall also inure to its
successors, assigns and leza! representatives.

14.  Governing Law. 7 his Assignment shall be governed and controlled in all respects
by the internal laws and decisions 1 the State of New York without reference to principles of
choice of law, except to the extent that-it is mandatory that the laws of the respective states in
which the Premises is located apply to-irc sreation, priority, perfection and maintenance of the
lien and security interest hereof and to the eiiorcement of the foreclosure remedies of Agent and
any of its successors and assigns.

15.  Waivers. To the fullest extent periniited by applicable Laws, Assignor hereby
irrevocably and unconditionally WAIVES and RELEASES. (a) all benefits that might accrue to
Assignor by virtue of any present or future law exempting the Premises from attachment, levy or
sale on execution:or providing for any appraisement, valuatio:, nomestead exemption, stay of
execution, exemption from civil process, redemption or exteision of time for payment; (b)
except as otherwise provided in the Loan Documents, all notices of 2nv demand, presentment,
Event of Default, intent to accelerate or acceleration or the election by Agent to exercise or the
actual exercise of any right, remedy or recourse provided for under the Loan Documents; and (c)
any right to a marshalling of assets or a sale in inverse order of alienation. | The Assignor
expressly waives and relinquishes any right or remedy that it may have or be abi¢io assert by
reason of the provisions of the laws of the state in which the Premises is located perziiing to the
rights and remedies of sureties.

16.  Intercreditor Agreement. The security interest of Agent in favor of Lenders and
the assignment granted hereunder and the rights of such parties in respect thereof shall be subject
to and entitled to the benefits of the terms of the Intercreditor Agreement. In the event of any
conflict between the terms of the Intercreditor Agreement and the terms of this Agreement, the
terms of the Intercreditor Agreement shall govern. Prior to the Discharge of First Lien
Obligations (as defined in the Intercreditor Agreement), in the event that any obligation of
Assignor hereunder conflicts with an obligation of Assignor under any Assignment of Leases
(referred to in Article 1 of the First Lien Credit Agreement), Assignor will first comply with its
obligation under any Assignment of Leases (referred to in Article 1 of the First Lien Credit
Agreement), and then, to the extent possible, comply with its obligations hereunder and any
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failure to so comply hereunder, due to compliance with any Assignment of Leases (referred to in
Article 1 of the First Lien Credit Agreement) shall not be a Default or Event of Default
hereunder.
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IN WITNESS WHEREOF, this Assignment has been duly executed effective as of the
day and year first above written.

ASSIGNOR:

HEARTLAND ILLINOIS FOOD CORP., a
Delaware corporation

By:

Name: Steven M. Wiborg
Title: President and CEO

ACKNOWLEDGMENT

STATE oRJUings )
) SS
COUNTY OF @OO/C— )

On December /{ , 2006, before me, the undersigned, a'Notary Public in and for said State
personally appeare ik known to be to he ‘he _Qg)m&f@of Heartland Illinois

Food Corp., a Delaware corporatteh, and acknowledged to me that such individual executed the
within instrument on behalf of said Corporation.

WITNESS my hand and official seal.

R lal
%oéy Public ini a'nj for

said County and State

)

¢ "OFFICIAL SEAL"
‘ Lisa M. Schmidt

$ Notary Public, Stateof Iilinols
$ My Commnlelon Espires September 7,201

[SEAL]

[SIGNATURE PAGE TO A COLLATERAL ASSIGNMENT OF RIGHTS IN LEASE -
RESTAURANT NO. 5157]
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EXHIBIT "A"

LEGAL DESCRIPTION

BURGER KING RESTAURANT #5157
194 West Joes Orr Road
Chicago Heights, IL 60411

Land in the city of Chicago Heights, lllinois and described as follows:

PARCE! 1:

That part of I=¢-B in North side subdivision, being a subdivision oi the South 700.0
feet of the Nerth: 740.0 feet of that part of the South 1/2 of Section 17, Township 35
North, Range 14, Szsi of the Third Principal Meridian, lying West of the Westerly right
of way line of Chicago ‘4rad also known as the Chicago and Vincennes Road and lying
East of the Easterly right of way line of Dixie Highway, bounded and dsacribed as
foliows: ,

Beginning at a point on the origirai North line of said lot B distant 103.74 feet East
of the North West corner of said Lol i3; thence East on the original North line of sald
Lot B, adistance of 225.00 feet thence South at 90 degrees to the last described line
a distance of 84.00 feet; thence West at U cegrees to the last described line 225.00

feet; feet; thence North at 30 degrees to thc Izt described line 84.00 feet to the point . :
of beginning, (except the North 10.0 feet taks: /or highway purposes or Jos Orr Road

by Document 16962099 recorded in the Recarde:s ffice July 19, 1957), all in Cook
County, lllinois.

PARCEL 2:

Non-axclusive easement during the term of the lease noted at "arcal 1 for the benefit
of Parcel 1 aforesaid, as created by memorandum of lease made ay Citizens National
Bank of Downers Grove, a National Banking Association, as Trustes under Trust
Agresment dated March 1, 1972 and known as trust number 491 to 3urger King, a
Florida corporation, dated February 21, 1986 and recorded May 2, 1986 az Document
86174027, for vehicular and pedestrian access, vehicular parking and the ing.ailation
and maintenance of utilities over and under the parking areas, driveways and
landscape areas, as they may exist from time to time, on the following described
parcel of land;

That part of Lot B in North side subdlvision, being a subdivision of the South 700.00
feet of the North 740.00 feet of that part of the South 1/2 of Section 17, Township
356 North, Range 14, East of the Third Principal Meridian, lying West of the Westerly

CSP:5167-igl.des ,
BK #5157 - 8/15/94 Page 1 of 2




0734826070 Page: 11 of 12

UNOFFICIAL COPY

) )

rigf\t of way line of Chicago Road also known as the Chicago and Vincennes Road and
" lying East of the Easterly right of way line of Dixie Highway, described as follows:

Beginning at the North East corner of Lot A in aforesaid subdivision; thence East along
the North line of said Lot B, 400.00 feet; thence South at 90 degrees to the last
described line a distance of 440.00 feet; thence West at 90 degrees to the last
described line a distance of 360.38 feet to the Easterly line of Dixie Highway; thence
Northwesterly along the Easterly fine of Dixie Highway (also being the Westerly line
of Lot B) a distance of 321.25 feet to the South West corner of Lot A in aforesaid
subdivision) thence East along the South line of Lot A, a distance of 93.09 feet to the
South East corner of Lot A aforesaid; thence North along the East line of Lot A, @
distance 6% 147.45 feet to the place of beginning {except the North 10.0 feet taken
for Highway, murposes for Joe Orr Road by Document Number 16962099 recorded in
the Recorders Gifice July 19, 1957 and also excepting therefrom that part thereof
falling in Parcel 1 ajoresaid), all in Cook County, lllinois:

PABCEL 3:

Non-exclusive reciprocal easement for the benefit of Parcel 1 aforesaid as created by
agreement ‘made by and betwesn lllinois Topps Realty Corporation an lllinois
corporation ard the Kroger Comgany, an Ohio corporation dated April 15, 1971 and
recorded July 23, 1971 as documant 21557051 for the purpose of vehicular and
pedestrian access focated over the Wast 24 feet of the following described parcel of
land: ' '

That part of Lot B in North side division, being u subdivision of the South 700/feet of

the North 740 feet of that part of the South 1/2-of saction 17, Township 35 North,
Range 14, East of the Third Principal Meridian, lyirg ‘West of Westerly right of way
line of Chicago Road (also known as ChicagoVincennss Road) and lying East -of
Easterly right of way of Dixie Highway described as follows:

Beginning at a point. 10 faet South of the North line of Lot B arid 200 feet East of the
North East corner of Lot A in North side division aforesaid, thence East along a line 10
feet South of :and paraliel to North line of said Lot B 8 distance of 496 {aet; thence
South on a line perpendicular to last described line a distance of 490 frat: thence
West on a line parallel with the North line of said Lot B a distance of 583 et to a
point 400 feet East of East line of said Lot A extended South; thence North ic a point
of beginning, in Cook County, lllinois, . :

SUBJECT TO sny and all reservations, restrictions, easements, rights of way,
limitations and conditions of record. '

R 32-1 102 -03/-0000
32 -17-362-032-000D

CSP:5187-gl.des
BK #8157 - 8/15/94 Page 2 of 2
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EXHIBIT B

A That certain Lease or Sublease Agreement, dated September 1, 1994, by and between
Burger King Corporation, a Florida corporation (*“Lessor”), and Heartland Illinois Food
Corp., a Delaware corporation (“Lessee”); a direct or indirect assignee of National
Restaurant Enterprises, Inc., a Delaware corporation

B. For a Term expiring on August 05, 2011 as now or hereinafter extended.

Exhibit B to Memorandum of Lease
BK Store No. 5157




