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310 SOUTH MICHIGAN AVENUE BUILDING
AND
318 SOUTH MICHIGAN AVENUE BUILDING
CHICAGO, ILLINOIS

DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS

THIS RECIPROCAL EASEMENT AGREEMENT is made and entered into as of the
17th day of December, 2007 by and among 310 SOUTH MICHIGAN AVENUE, L.L.C., an
Illinois limited Hability company (“310 Residential LLC”), 310 RETAIL, L.L.C., an Illinojs
limited lizhility company (“310 Retail LLC”), 318 SOUTH MICHIGAN AVENUE, L.L.C.,
an Illinois timited liability company (*318 Residential LLC”) and 318 RETAIL, L.L.C., an
Ilinois limut<d liability company (“318 Retail LLC”),

A. The tetms usad in the Recitals, if not otherwise defined in the Recitals or in the

immediately foregoing paragiaphs, shall have the meanings set forth in Article 1 of this
Agreement,

B. 310 Residential LLC ¢whied the property described on Exhibit A attached hereto
(the “310 South Michigan Property”), 4 pon which the building commoniy known as 310 South
Michigan Avenue (the “310 Building”) is located. 310 Residential LLC conveyed (i) the retail,
fagade and air rights portions of the 310 South Michigan Property to 310 Retail LLC and (1i) an
undivided 5% interest in the land portion of the 310.8auth Michigan Property to 310 Retail LLC.

C. 318 Residential LLC owned the property-described on Exhibit B attached hereto
(the “318 South Michigan Property™), upon which the building commonly known as 318 South
Michigan Avenue (the “318 Building”) is located. 318 Residéniial LLC conveyed (i) the retail
and air rights portions of the 318 South Michigan Property to 318 Ketail LLC, (ii) the garage
portion of the 318 South Michigan Property to 310 Residential LI.C and (iii) an undivided 3%
interest in the land portion of the 318 South Michigan Property to 318 Retail LLC,

D. As of the date hereof, (i) 310 Residential 1.LC owns the propesiy described in
Exhibit C (the “310 Residential Property”), (ii) 310 Retail LI.C owns the property ‘described in
Exhibit D (the “310 Retail Property™), (iii) 318 Residential I.LC owns the property dcscribed in
Exhibit E (the “318 Residential Property”), and (iv) 318 Retail LLC owns the property
described in Exhibit F (the “318 Retail Property”).

E. 310 Residential LLC will complete the redevelopment and renovation of the 310
Residential Property, which, when completed, will consist generally of (1) approximately two
hundred forty-two (242) residential dwelling units (or fewer if units are combined) located on
floors three (3) through thirty (30) of the 310 Building, together with approximately two hundred
and fifty (250) unit parking spaces to be located within the 310 Building and the 318 Building

CHGO2\0095798.10
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(fifty-two (52) of which are tandem unit parking spaces), storage areas located on various floors
within the 310 Building, lobby facilities, elevators (both passenger and service), stairwells,
balconies, terraces and certain other common elements and facilities located within the
310 Building and (ii) a loading dock area in the 318 Building.

F. 318 Residential LL.C will complete the redevelopment and renovation of the 318
Residential Property, which, when completed, will consist generally of approximately five (5)
residential dwelling units located on floors three (3) through eight (8) of the 318 Building, lobby
facilities, two (2) bassenger elevators, stairwells, a terrace and certain other common elements
and facilities located within the 318 Building,

G. The remaining portions of the 310 Building are the 310 Retail Property, which is
owned by. 310 Retail LLC. The 310 Retai] Property consists generally of portions of the
basemerit aud the first (1st) floor of the 310 Building, the 310 Building stairways and service
corridors, the'310 Facade, the air space above the 310 Building and an undivided 5% interest in
the land upon vhich the 310 Building is located.

H. The teriaining portions of the 318 Building are the 318 Retail Property, which is
owned by 318 Retail LLC. The 318 Retail Property consists generally of portions of the
basement, first (1st) floor 4nd s=cond (2nd) floor of the 318 Building, the air space above the 318
Building and an undivided 3% indei=st in the land upon which the 318 Building is located,

S T

L Since none of the 310 Residential Property, the 310 Retail Property, the 318
Residential Property or the 318 Retai Property will be functionally independent of the other and
each will depend upon the others, to some -xtent, for structural support, enclosure, ingress and
egress, utility services and other facilities and 6 Mmponents necessary to the efficient operation
and intended use of the 310 Residential Property; the 310 Retail Property, the 318 Residential
Property and the 318 Retail Property, the Owners initenc to provide for the efficient operation of
each respective portion, estate and interest in the Project, o assure the harmonious relationship
of the Owners of each such respective portion, estate or intefrest in the Project, and to protect the
respective values of each such portion, estate and interest ip-the Project, by providing for,
declaring and creating (i) certain casements, covenants and restrictions against and affecting the
310 Residential Property which will be binding upon each present and Fiture Owner of the 310
Residential Property, or of any portion thereof or interest or estate therein, 2nd which will inure
to the benefit of each of the present and future Ownets of one or more of th= 310 Retail Property,
the 318 Residential Property and the 318 Retail Property, (ii) certain easements, covenants and
restrictions against and affecting the 310 Retail Property which will be binding upon each
present and future Owner of the 310 Retail Property, or of any portion thereof or interest or
estate therein, and which will inure to the benefit of cach of the present and future Owners of one
or more of the 310 Residential Property, the 318 Residential Property and the 318 Retail
Property, (iii) certain easements, covenants and restrictions against and affecting the 318
Residential Property which will be binding upon each present and future Owner of the 318
Residential Property, or of any portion thereof or interest or estate therein, and which will inure
to the benefit of each of the present and future Owners of one or more of the 310 Residential
Property, the 310 Retail Property and the 318 Retail Property, and (iv) certain easements,
covenants and restrictions against and affecting the 318 Retail Property which will be binding

CHGO2\40095798.10
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upon each present and future Owner of the 318 Retail Property, or of any portion thereof or
interest or estate therein, and which will inure to the benefit of each of the present and future

Owners of one or more of the 310 Residential Property, the 310 Retai] Property and the 318
Residential Property.

NOW, THEREFORE, in consideration of the Recitals and the covenants contained
herein, as of the Effective Date of this Reciprocal Easement Agreement, the parties, intending to
be legally bound, hereby agree as follows: '

ARTICLE 1

DEFINITIONS

%10 Definitions. Whenever used in this Agreement, the following terms shall have
the respective-meanings specified below:

310 Buiiding - All improvements situated within and upon the 310 South Michigan
Property, including/th 310 Condominium Property (other than those portions of the Garage
located in the 318 Buildiiig) and the 310 Retaj] Property.

318 Building - All improvements situated within and upon the 318 South Michigan
Property, including the 318 Condominium Property, the 318 Retail Property, the Loading Dock
Area and a portion of the Garage,

310 Condominium - The condoniinizs to be created in the 310 Condominium Property.
318 Condominium - The condominiun: £5.be created in the 318 Condominium Property.

310 Condominium Declaration - Any declaration of condominium ownership and of
easements, restrictions, covenants and by-laws which submits any portion of the 310 Residential
Property and any portion of the 310 Future Development Pazcel 16 the provisions of the Act.

318 Condominium Declaration - Any declaration of cendiminium owﬁership and of
easements, restrictions, covenants and by-laws which submits any portion of the 318 Residential
Property and any portion of the 318 Future Development Parcel to the provisiens of the Act, -

310 Condominium Property - Any portion of the 310 Residential Progerty and the 310
Future Development Parcel from and after its submission to the Act and so long 2s it has not
been withdrawn from the Act.

318 Condominium Property - Any portion of the 318 Residential Property and the 318
Future Development Parcel from and after its submission to the Act and so long as it has not
been withdrawn from the Act.

310 Condominium Association - An Hlinois not-for-profit corporation to be formed for
the purpose of administering the 310 Condominium Property pursuant to Act.

CHGO244095798.10
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318 Condominium Association - An lilinois not-for-profit corporation to be formed for
the purpose of administering the 318 Condominium Property pursvant to Act,

310 Fagade - The facade of the 310 Building, consisting of the elements described in
Exhibit L attached hereto, including without limitation, the bells, ziggurat, four (4) bison and
glass beacon located thereon. The 310 Fagade is owned by 310 Retail and is subject to the
Preservation Easement.

318 Fagade - The facade of the 318 Building, which is owned by 318 Retail.

310 Future Development Parcel - That portion of the 310 Residential Property which
may be submitted to the Act and added on to the 310 Condominium Property.

2.8 Future Development Parcel - That portion of the 318 Residential Property which
may be subznifted to the Act and added on to the 318 Condominium Property.

310 Resigsmtial - The person or persons or entity or entities (excluding occupants or
tenants and the holdcreof any mortgage [whether a mortgage of the 310 Residential Property or
of a condominium unit))-whose estates or interests, individually or collectively, aggregate, from
time to time, fee simple own ership of the 310 Residential Property, are hereinafier collectively
referred to as “310 Residential.”. If and so long as the 310 Residential Property or any portion
thereof has been submitted to ahd remaing subject to the provisions of the Act, 310 Residential
shall mean collectively all of the 3104 njt Owners in and to the 310 Residential Property and not
individually. The initial 310 Residential i 310 South Michigan Avenue, L.L.C.

318 Residential - The person or persons or entity or entities (excluding occupants or
tenants and the holders of any mortgage [whethicra mortgage of the 318 Residential Property or
of a condominium unit]) whose estates or interests, individually or collectively, aggregate, from
time 1o time, fee simple ownership of the 318 Residential Property, are hereinafter collectively
referred to as “318 Residential” If and so long as the 318 Residential Property or any portion
thereof has been submitted to and remains subject to the previsions of the Act, 318 Residential
shall mean collectively all of the 318 Unit Owners in and to the 31& Residential Property and not
individually. The initial 318 Residential is 318 South Michigan Aveiue; L.L.C.

310 Residential Fitness Center - The room located in the seventh(7th) floor of the 310
Building, comprising a portion of the 310 Residential Property, intended for wee for physical
exercise,

310 Residential Improvements - All improvements constructed upon and within the 310
Residential Property by 310 Residential, its successors, grantees or assigns, at its sole cost and
expense.  When the 310 Residential Property is submitted to the Act, the 310 Residential
Improvements shall become part of the 310 Condominium.

318 Residential Improvements - All improvements constructed upon and within the 318
Residential Property by 318 Residential, its successors, grantees or assigns, at its sole cost and
expense.  When the 318 Residential Property is submitted to the Act, the 318 Residential
Improvements shall become part of the 318 Condominjum.

CHGO2M0095798.10
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310 Residential Owned Facilities — The Facilities owned by 310 Residential and now
located (or which may, pursuant to this Agreement or other agreement of the Owners, hereafter
be located) in the 310 Retail Property, the 318 Residential Property or the 318 Retail Property

including, without limitation, those Facilities identified in Exhibit H as “310 Residential Owned
Facilities”.

318 Residential Owned Facilities — The Facilities owned by 318 Residential and now
located (or which may, pursuant to this Agreement or other agreement of the Owners, hereafter
be located) in the 310 Residential Property, the 310 Retail Property or the 318 Retail Property

including, without limitation, those Facilities identified in Exhibit I as “318 Residential Owned
Facilities”,

310 Residential Property - The real property legally described on Exhibit C, located in
the City/¢f Chicago, County of Cook and State of Illinois, and all improvements thereto.

318 Residential Property - The real property legally described on Exhibit E, located in
the City of Chicage, County of Cook and State of Iilinois, and all improvements thereto.

310 Residentia’ Tassenger Elevators - The five (5) passenger elevators numbered 1, 2,
4, 5 and 6 located within/th>.210 Building, including the passenger cab, doors, wires, cables,
motors, electrical service, machizery, equipment, pit and machine rooms, but excluding the
elevator panels and cab doors of the passenger cab.

318 Residential Passenger Tirvator Number 2 - The eastern passenger elevator
numbered 2 located within the 318 Building; including the passenger cab, doors, wires, cables,
motors, electrical service, machinery, equigmznt, pit and machine rooms, but excluding the
elevator panels and cab doors of the passenger car.

310 Retail - The person or persons or entity ¢r ‘ntities (excluding occupants or tenants
and excluding the holders of any mortgage) whosSe esiaies or interests, individually or
collectively, aggregate, from time to time, fee simple owneichip of the 310 Retail Property, are
hereinafter collectively referred to as “310 Retail.” The initial 310 Petail is 310 Retail, L.L.C.

318 Retail - The person or persons or entity or entities (excluding occupants or tenants
and excluding the holders of any mortgage) whose estates or interésts, individually or
collectively, aggregate, from time to time, fee simple ownership of the 318Kzt Property, are
hereinafter collectively referred to as “318 Retail.” The initial 318 Retail is 318 Retil, L.L.C.

310 Retail Building - That portion of the 310 Building located within the 310 Retail
Property (or within public or private space immediately adjoining the 310 Retail Property or the
310 Vault) containing Improvements which exclusively serve the 310 Retail Property, other than
the 310 Retail Owned Facilities, which consist generally of street level commercial space and
space below grade for storage, Facilities used by and exclusively serving retail Occupants, the
310 Fagade and the bells, ziggurat, four (4) bison and glass beacon located thereon,

318 Retail Building - That portion of the 318 Building located within the 318 Retail
Property (or within public or private space immediately adjoining the 318 Retail Property or the

CHGO2\10095798.10
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318 Vault) containing Improvements which exclusively serve the 318 Retail Property, other than
the 318 Retail Owned Facilities, which consist generally of street level and second (2nd) floor

commercial space and space below grade for storage and Facilities used by and exclusively
serving retail Occupants,

310 Retail Owned Facilities - The Facilities owned by 310 Retail and now located (or
which may, pursuant to this Agreement or other agreement of the Owners, hereafter be located)
in the 310 Retail Property or the 310 Residential Property including, without limitation, those
Facilities identified in Exhibit J as “310 Retai] Owned Faciljties”,

318 Retail Owned Facilities - The Facilities owned by 318 Retail and now located (or
which may, pursuant to this Agreement or other agreement of the Owners, hereafter be located)
in the 318 Retail Property or the 318 Residential Property including, without limitation, thoge
Facilities identified in Exhibit K as “318 Retai] Owned Facilities”,

310 Retai' Property - The real property legally described on Exhibit D, located in the
City of Chicago, County of Cook and State of Llinois, and all improvements thereto.

318 Retail Projerty - The real property legally described on Exhibit F, located in the
City of Chicago, County o/ Cesk and State of Illinois, and all improvements thereto.

310 Roof - The 310 Rouf. for purposes of this Agreement, unless otherwise specifically
defined, shall mean the roof of the 310 Building, including, without limitation, the membrane,
roof covering, roof structure and mproveéments located on the 310 Roof such as machine rooms,
equipment rooms, penthouses, stair rooms 2:d parapets (but excluding the stone comprising the
cornice but including the flashing and membrare and other weatherproofing material over and/or
under the cornice), all within the arca of the Project 2t the top of the 310 Building.

318 Roof - The 318 Roof, for purposes of this' Agreement, unless otherwise specifically
defined, shall mean the roof of the 318 Building, including; without limitation, the membrane,
roof covering, roof structure and improvements located on thc 1 8 Roof such as machine rooms,
equipment rooms, penthouses, stair rooms and parapets (but excluding the stone comprising the
cornice but including the flashing and membrane and other weatherproeding material over and/or
under the cornice), all within the area of the Project at the top of the 318 Suilding.

310 Service Elevator — Service clevator number 3 in the 310 Buiitizgincluding, the
cab, doors, motors, wires, cables, electrical service, equipment, machinery, miachine pit and
machine room.

310 South Michigan Property - The property described on Exhibit A attached hereto,
upon which the building commonly known as 310 South Michigan Avenue is located.

318 South Michigan Property - The property described on Exhibit B attached hereto,
upon which the building commonly known as 318 South Michigan Avenue is located.

310 Structural Supports- All construction elements (including, without limitation,
structural members, footings or foundations, slabs, caissons, columns, beams, braces and trusses)

CHGO240095798.10
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which are load bearing or which are necessary for the structural integrity of any portion of the
310 Building, and all subsurface support.

318 Structural Supports - All consiruction elements (including, without limitation,
structural members, footings or foundations, slabs, caissons, columns, beams, braces and trusses)
which are load bearing or which are hecessary for the structural integrity of any portion of the
318 Building, and all subsurface support,

310 Unit — Any portion of the 310 Condominium Property described as a “Unit” in the
310 Condominium Declaration,

318 Unit — Any portion of the 318 Condominium Property described as a “Un;” in the
318 Condominium Declaration.

310-CUnit Owner - The person or persons, entity or entities whose estates or interests,
individually ‘o cellectively, aggregate fee simple ownership of a 310 Unit Ownership.,

318 Unit Ownear - The person or persons, entity or entities whose estates or interests,
individually or collectively, aggregate fee simple ownership of a 318 Unit Ownership.

310 Unit Ownership < Any portion of the 310 Condominium Property consisting of one
unit and the undivided interest it thé Common Elements attributable thereto.

318 Unit Ownership - Any poriisn of the 318 Condominium Property consisting of one
unit and the undivided interest in the Conimon Elements attributable thereto.

310 Vault - The vaulted sidewalk spac=_ sdjacent to and to the north and east of the 310
Building owned by the City,

310 Vault Permit - Permit Number 1022879 issued by the City of Chicago, Illinois
allowing the use and requiring the maintenance of the 310 Vault.

Act - The Condominium Property Act of the State of Tllinsis in effect as of the date
hereof, as the same may be amended from time to time,

Agreement - This Reciprocal Easement Agreement, togethe: with all Exhibits,
amendments and supplements hereto.

Alterations - As defined in Section 16.1(A).
Altering Owner - As defined in Section 16.1(A).

Approving Party - The Owner designated from time to time to make certain decisions or
give certain approvals pursuant to the terms of this Agreement. There shall be one Approving
Party representing each Parcel, Each Approving Party shall have absolute discretion to make the
decisions or amend or terminate this Agreement pursuant to Section 20.4 or give the approvals
expressty designated to be made or given on behalf of the Project represented by such position
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regardless of whether the Approving Party then owns all or less than all of the 310 Residential
Property, 310 Retail Property, 318 Residential Property or 318 Retail Property, as the case may
be. The holder of the Approving Party position shall have the right to assign, in writing, such
position fo any other Person owning a portion of the Project represented by the Approving Party
position. 310 Residential shall be the initial Approving Party for the 31( Residential Property,
310 Retail shall be the initial Approving Party for the 310 Retail Property, 318 Residential shall
be the initial Approving Party for the 318 Residential Property and 318 Retail shall be the initial
Approving Party for the 318 Retail Property. Once the 310 Condominium is created by
submission of the 310 Residential Property to the Act, the Approving Party position for the 310
Residential Property shail be held and exéreised by the 310 Condominium Association. Once
the 318 Condominium is created by submission of the 318 Residential Property to the Act, the

Approving Party position for the 318 Residential Property shall be held and exercised by the 318
Condomirium Association.

Arbitrable Dispute - Any dispute arising under this Agreement which is expressly made
subject to arbrralion under the provisions of Article 13 hereof or designated as an Arbitrable
Dispute,

Architect - As-defined in Section 16,1,

Assessor - As defined in Section 9.1

Award - As defined in Section-15.1,

Benefited Owner - As defined in Paragiaph 2 of Exhibit 7.4

Building — The 310 Building or the 318 brilding,

City - The City of Chicago, linois, a municipz; gorporation.

Common Walls, Floors And Ceilings - All commor’ structural and partition walls,
floors and ceilings situated on or adjoining two Parcels, or locatsd'on one Parcel but forming the
walls, floors or ceilings of an adjoining Parcel.

Consumer Price Index - As defined in Section 13.2.
Contributing Party - As defined in Paragraph 1(a) of Exhibit 7.4.

Creditor Owner - An Owner (A) to whom payment of money or other duty or obligation
is owed under this Agreement by another Owner who has failed to make such payment or to
perform such duty or obligation as and when required by this Agreement or (B) who has
exercised any self help remedy provided for in this Agreement. (An Owner may be a Creditor
Owner notwithstanding that the term “Creditor Owner” is not specifically stated in a particular
provision of this Agreement.) |

Default Amount - As defined in Section 12.1.
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Defaulting Owner - An Owner who has failed to perform any of its duties or obligations
as and when required under this Agreement or to make payment of money owed under this
Agreement to another Owner, (An Owner may be a Defaulting Owner notwithstanding that the
term “Defaulting Owner” is not specifically stated in a particular provision of this Agreement.)

Depositary - The person or entity from time to time acting pursuant to Article 18.
Developer - 310 Met Tower, L.L.C., its successors in interest, grantees or assigns,

Easements - All easements declared, granted or created pursuant to the terms and
provisions of this Agreement.

Effective Date - The date specified in the Preamble on Page 1 of this Agreement.

Emcreency Situation - A situation (i) impairing or imminently likely to impair structural
support of the 310 Building or 318 Building, as the case may be; (ii) causing or imminently
likely to cause bodity injury to persons or substantial physical damage to the 310 Building or 318
Building, as the case may be or any property in, on, under, within, upon or about the 310
Building or 318 Builéiig, as the case may be; (iii) causing or imminently likely to cause
substantial economic loss to'en Owner; or (iv) substantially disrupting or imminently likely to
substantially disrupt business opcrations in the 310 Retail Property, the 318 Retail Property or
use of the 310 Residential Propertv.or 318 Residential Property for its intended purposes, The
duration of an Emergency Situation-sha'l be deemed to include the time reasonably necessary to
remedy the Emergency Situation.

Estoppel Certificate - As defined in Sestion 17.1,
Existing Zoning - DX-16, pursuant to the Chicago Zoning Ordinance.

Facilities - Any facilities, fixtures, machitiery 2ud equipment, including without
limitation, annunciators, antennae, boilers, boxes, brackets, cabiiets, cables, chillers, closets (for
facilities and risers) coils, computers, conduits, controls, coniro, centers, condensers, cooling
towers, couplers, devices, ducts, equipment (including, without finita 2on, heating, ventilating,
air conditioning and plumbing equipment), fans, fixtures, generators, hangers, heat traces,
indicators, junctions, lines, light fixtures, machines, meters, motors, ¢utlets, panels, pipes,
pumps, radiators, risers, sprinklers, starters, steam heating systems (cluding steam and
condensate supply and return risers) switches, switchboards, systems, tanks, telccemmunication
cquipment, transformers, vacuum pipe valves, wiring, and the like used in proviaing services
from time to time in any part of the 310 Building or 318 Building, as the case may be, including,
without limitation, air conditioning, alarm, antenna, circulation, cleaning, communication,
cooling, electric, clevator, exhaust, heating, lightning protection, natural gas, plumbing, radio,
recording, sanitary, security, sensing, telephone, television, transportation, ventilation and water
service, and any replacements of or additions to any of the items described in this paragraph,

First Mortgagee — iStar FM Loans LLC, a Delaware limited liability company, as
suceessor-in-interest to Fremont Investment & Loan, a California investment bank.
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First Mortgage Loan — (i) That certain loan made by First Mortgagee that is secured by
Mortgage and Fixture F iling and an Assignment of Rents (and Leases) encumbering the 310
Residential Property, 318 Residential Property and 318 Retail Property, and all other documents
and instruments now or hereafter evidencing, securing, guaranteeing and otherwise relating to
this loan; and (ii) that certain loan made by First Mortgagee that is secured by Mortgage and
Fixture Filing and an Assignment of Rents (and Leases) encumbering the 310 Retai] Property,
and all other documents and instruments now or hereafter evidencing, securing, guarantecing and
otherwise relating to this loan.

Garage - All improvements now or hereafter constructed for use as a parking facility
within the 310 Residential Property, consisting generally of a six (6) level indoor heated facility
for parking of passenger vehicles in the 310 Building and the 318 Building.

dazardous Materials - Any hazardous substance, pollutant, contaminant, or waste
regulated under the Comprehensive Environmental Response, Compensation and Liability Act,
as amended (42 U.S.C. §9601 et seq.); asbestos and asbestos containing materials; oil and _
petroleum products-and natural gas, natural gas liquids, liquefied natural gas, and synthetic gas
usable for fucl; pesticices regulated under the Federal Insecticide, Fungicide and Rodenticide
Act, as amended (7 U.S.C. §136 et seq.); PCBs and other substances regulated under Toxic
Substances Control Act, as-a:ended (7 U.8.C. §136 et seq.); source material, special nuclear
material, byproduct materials, a:id ¢ ny other radioactive materials or radioactive wastes however
produced, regulated under the Aoz Energy Act or the Nuclear Waste Policy Act; chemicals
subject to the Occupational Safety aid Health Act Hazard Communication Standard, 29 C.F.R,
§1910.1200 et seq.; industrial process ‘and pollution control wastes whether or not hazardous
‘within the meaning of the Resource Conscrvadon and Recovery Act, as amended (42 US.C.
§6901 et seq.), and other substances and raterials regulated under Laws relating to
environmental quality, health, safety, contaminatior 2ad clean-up.

Impacted Owner - As defined in Section 8.2,
Indemnifying Owner - As defined in Section 8.1.
Indemnitee - As defined in Section 8.1,
Inspecting Owner - As defined in Section 8.5,

Law or Laws - All laws, statutes, codes, acts, ordinances, orders, judspients, decrees,
injunctions, rules, regulations, permits, licenses, authorizations, directions and requirzments of
all governments, departments, commissions, boards, courts, authorities, agencies, officials and
officers, foreseen and unforeseen, ordinary or extraordinary, which now or at any later time may
be applicable to the Project, or any parts thereof,

Liening Owner - As defined in Section 8.2.
Loading Dock Area - The platform, dock stairs, doors and adjoining area (including the

service elevator) located in the rear of the 310 Building and the 318 Building and owned by 310
Residential,
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Maintenance - Operation, maintenance, repair, removal, reconditioning, refurbishing,
reconfiguration, inspection, testing, cleaning, painting, installation, restoration, reconstruction
and replacement when necessary or desirable of the Project and includes the right of access to
and the right to remove from the 310 Building or 318 Building, as the case may be, portions of

elsewhere in this Agreement. As used in Article 7, Maintenance excludes obligations for which
another Owner is responsible under Articles 6, 11 or 15. Maintenance costs may include
utilities,

Mechanics’ Lien Act - As defined in Section 16.3.

Mortgage - As defined in Section 22.12(A).

Miortgagee - As defined in Section 22 12(A).

Net Carpitalized Cost Of Replacement - As defined in Paragraph 7 of Exhibit 7 4.

Net Salvage 'vilue Of The Capital Item Being Replaced - As defined in Section 7 of
Exhibit 7.4.

2007 Equivalent Dollars - As defined in Paragraph 13.2.

Non-Performing Owner - As defined in Article 14.

Occupant - Any Person from time io time entitled to the use and occupancy of any
portion of the 310 Building or 318 Building as an Owner or under any lease, sublease, license,
concession or other similar agreement.

Operating Expenses - As defined in Paragraph 7 of Exhibit 7.4.

Operating Owner - As defined in Paragraph 2 of Exhibit.7 4.

Owned Facilities - A collective reference to 310 Residential Owned Facilities, 310
Retail Owned Facilities, 318 Residential Owned Facilities and 318 Ketail Owned Facilities.

Owners — 310 Residential, 310 Retail, 318 Residential, 318 Retail ¢r ar.v.of them.

Parcel(s) - The 310 Residential Property, the 310 Retail Property, the 218 Residential
Property or the 318 Retail Property, or all of them. -

Permittees - All Occupants and the officers, directors, members, employees, agents,
contractors, customers, vendors, suppliers, visitors, guests, Invitees, licensees, subtenants and
concessionaires of Occupants insofar as their activities relate to the intended development, use
and occupancy of the 310 Building or 318 Building.

11
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Person - Any individual, partnership, firm, associations, corporation, limited liability
company, trust, land trust or any other form of business or not for profit organization or
governmental entity,

Preservation Easement - That certain Preservation Easement dated December 30, 2005
by and between 310 Retail and Landmarks Preservation Council of Ilinois, which is recorded as
Document Number 0536404269 with the Recorder.

Prior Lien - As defined in Section 12.1.

Progress Payment - As defined in Paragraph 2 of Exhibit 7.4,

Project - A collective reference to the 310 Residential Property, 310 Retail Property, 318
Residential Property and 318 Retail Property.

Project Diagram - The drawings attached as Exhibit G, together with any revisions
made from tirie{otime, All descriptions of facilities and improvements in the Project Diagram
are for illustrative purposes only and do not impose upon the Developer, any party hereto or any
of their respective affilistes a duty to construct such facilities or improvements.

Projection Notice - A5 defined in Paragraph 2(a) Exhibit 7 4.
Projections - As defined in Pzragraph 2(a) of Exhibit 7.4.
Recorder - The Recorder of Deécs of Cook County, Illinois.
Replacing Party - As defined in Paragiara.1(A) of Exhibit 7.4.
Review - As defined in Section 8.7,

Shared Facilities — Facilities that are used by, and iitended to benefit, more than one (1)
Owner,

Statement - As defined in Paragraph 2 of Exhibit 7.4.

Unavoidable Delay - As defined in Article 14

Unit - Any portion of the 310 Condominjum Property or the 318 Condormiiium Property
described as a “Unit” in the 310 Condominium Declaration or 318 Condominium Lyzelaration, as
the case may be.

Unit Owner — A 310 Unit Owner or 318 Unit Owner, at the case may be.

Unit Ownership — A 310 Unit Ownership or 318 Unit Ownership, as the case may be,

Utility Company - Any Person, including governmental bodies, furnishing water, chilled
water, electricity, sewer, gas, steam, telephone or network television, cable television, satellite
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equipment and microwave signals or internet service or other services or materials generally
known as utilities.

Work - As defined in Section 19.1(A).

1.2 Construing_Various Words and Phrases. Wherever it is provided in this
Agreement that a party “may” perform an act or do anything, it shall be construed that party
“may, but shall not be obligated to,” so perform or so do. The following ‘words and phrases shall
be construed as follows: (i) “At any time” shall be construed as “at any time or from time to
time;” (ii) “Any” shall be construed as “any and all”; (iii) “Including” shall be construed as
“Including but not limited t0”; and (iv) “Will” and “shall” shall cach be construed as mandatory,
Except as otherwise specifically indicated, all references to Article or Section numbers or letters
shall refer to Articles and Sections of this Agreement and all references to Exhibits or
Appendices shali refer to the Exhibits and Appendices attached to this Agreement. The words
“herein,” “neceof,” “hereunder,” “hereinafter” and words of similar import shall refer to this
Agreement as 2 whole and not to any particular Section or subsection. Forms of words in the
singular, plural, n\asculine, feminine or neuter shall be construed to include the other forms as
context may require. Captions and the index are used in this Agreement for convenience only
and shall not be used t¢'construe the meaning of any part of this Agreement,

ARTICLE 2

EASEMENTS GKANTED BY 310 RESIDENTIAL

2.1 In General. Forthe purposes of this Article 2, the following shall apply:

(A) 310 Residential has granted, reserved, declared and created the Easements
described in this Article2. The term “Granted” or “granted” as hercinafter used in
Article 2 describing Easements shall be deemed o mean “granted, reserved, declared and
created”. The Easements in this Article 2 shall biad and be enforceable against 310
Residential and its successors, grantees and assigns, inicluding, without limitation, the 310
Condominium and all Unit Owners and the 310 Assecistion if the 310 Residential
Property is submitted to the Act.

(B)  The Easements granted by this Article 2 shall bind and burden the 310
Residential Property, before and after the 310 Residential Property 1o sibmitted to the
Act, which shall, for the purpose of this Article 2, be deemed to be the servient tenement.
Where only a portion of the 310 Residential Property is bound and burdénid by the
Easement, only that portion shall be deemed to be the servient tenement.

(C)  Each Easement granted by this Article 2 is appurtenant to and shall benefit
310 Retail, 318 Residential or 318 Retail, as the case may be, which shall, for the purpose
of this Article 2 with respect to such Easement, be deemed to be the dominant tenement.
Where only a portion of the 310 Retail Property, 318 Residential Property or 318 Retail
Property, as the case may be, is so benefited, only that portion shall be deemed to be the
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dominant tenement. No property other than the 310 Retai] Property, 318 Residential
Property or 318 Retail Property shall constitute part of the dominant tenement,

(D) Unless otherwise expressly provided in this Agreement, all Easements
granted under this Article 2 are irrevocable and perpetual in nature and bind the 310
Residential Property, 310 Residentia] and, after the 310 Residential Property is submitted
to the Act, the 310 Condominium, all 310 Unit Owners and the 310 Condominium
Association.

(E)  In exercising an Easement granted under this Article 2, the Owner of the
Parcel benefited by the Easement shall mnimize the impact of its exercise on the Owner
of the Parcel burdened by the Easement, taking into consideration the impact of any
disruption, and shall comply with the provisions of Section 16.1(E) whether or not the
viark being performed or exercise of the Easement constitutes “Alterations”,

"} The Owner of the 310 Residential Property may, (1) in connection with
the Matnitznance, repair or restoration of the 310 Residential Property, or (2)in an
Emergency Situation, or (3) to prevent a dedication of, or an accruing of rights by, the
public in and to/te use of the 310 Residential Property: temporarily prevent, ciose off or
restrict the flow ofpedestrian or vehicular Ingress, egress or use in, over, on, across and
through any of the Easersents, but only to the minimal extent and for the shortest time
period reasonably necessary-under the circumstances in order to minimize the effect on
the user of such Easement. The-Owner of the 310 Residential Property may, from time to
time, impose (A) reasonable limiGtions on any other Owner’s or any Permittee’s use of
an Easement providing for ingress znd 2gress in, over, on, across and through the 310
Residential Property described in this A+ticle 2 including, without limitation, establishing
paths of ingress and egress and hours of *ae day or days of the week during which any
other Owner or Permittee may use such Easernant and (B) reasonable security controls
consistent with the use of the 310 Residential Property as a condominium and any overall
security system for the Project. In imposing limitations br controls, the Owner of the 310
Residential Property shall take into consideration the teasenable needs and requirements
of the users of the Easement as well as the imposirg Owner’s own needs and
requirements.

(G)  Any disputes concerning the existence, location, nature. use and scope of
any of the Easements granted under this Article 2 shall constitute Arbitzakis Disputes.

(H)  Any exclusive Easement granted under this Agreement shall 4nall events
be subject to the concurrent use by the Owner of the servient estate as and only to the
extent reasonably necessary for Maintenance of the property of the Owner of the servient
cstate, for exercise of rights of self-help granted under Section 7.5, and its rights under
Article 11 or Article 15 or elsewhere in this Agreement and for other uses which do not
unreasonably interfere with the exercise of the Easement granted,

(I) Some of the stairways, doors or elevators referenced in this Article by
numbers or letters (or a combination thereof) may be shown on the Project Diagram.

14
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() All descriptions of facilitie and improvements in this Article 2 are for
illustrative purposes only and do not impose upon the Developer, any party hereto or any
of their respective affiliates 4 duty to construct such facilities or improvements.

22 Grant of Easements. The following Easements in, to, under, over, upon, through
and about portions of the 310 Residential Property, in favor of the 3 10 Retail Property, 318
Residential Property or 318 Retail Property, as the case may be, are hereby granted.

(A)  Ingress and Egress in Favor of 310 Retail. To 310 Retail, a non
exclusive easement for ingress and egress only for Persons, material and equipment in,
Over, on, across and through such portions of the 310 Residential Property as are
reasonably necessary to permit the use and operation or the Maintenance (but only if and
when such Maintenance is required or permitted under this Agreement) of (1) the 310
Retuil Property, (2) any Facilities located in the 310 Residential Property which provide
Or are-necessary to provide the 310 Retail Property with any utilities or other services
necessaty to the operation of the 310 Retail Property, including, without limitation, 310
Retail Gwined Facilities and (3) any other areas in the 310 Residential Property as to
which an Easciaent for use or Maintenance has been granted to 310 Retail, or the
obligation to pesform a service has been imposed by Section 7.1.

- (B)  Electrical Switch Gear and Low Voltage Equipment Room. To 310
Retail, 318 Residential, 18 Retail and their respective Permittees, subject to existing or
future license or lease agreesiicu's impacting such property, a non cxclusive casement for
access (through the routes shown on Sheet 2.2B of the Project Diagram), use and
operation and Maintenance of the e'éctrical switch gear and equipment located on floor
B1 of the 310 Building and the telephonz and Jow voltage equipment room located on
floor B2 of the 310 Building.

(C)  Retail Property Structural Suppert. To 310 Retail, a non exclusive
easement in all Structural Supports located in or con stituting a part of the 310 Residential
Property for the support of (1) the 310 Retail Property, {2} any Facilities or areas located
in the 310 Residential Property with respect to which 319 Retail is granted an Easement
and (3) 310 Retail Owned Facilities,

(D)  Use of Facilities Benefiting the 310 Retail Prope cty. To 310 Retail, a
non exclusive easement (1) for the intended use of all Facilities which e (1) located in
the 310 Residential Property, including 310 Retail Owned Facilities; and ‘i) :connected to
Facilities located in the 310 Retail Property which provide or are necessary o provide the
310 Retail Property with any utilities or other services necessary to the operation of the
310 Retail Property and (2) permitting the exercise of the rights of self-help granted to
310 Retail pursuant to this Agreement or otherwise during any period in which said ri ghts
may be exercised.

(E)  Commen Walls, Floors and Ceilings. To each other Owner, a non
exclusive easement for support, enclosure, use and Maintenance with respect to Common
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Walls, Floors and Ceilings existing or constructed in and along the common boundaries
of the 310 Residential Property and such Owner’s Parce].

(F)  Retail Utilities. To 310 Retail (and if requested by the applicable Utility
Company, to such Utility Company) non exclusive casements for utility purposes
required by the 310 Retail Property, in those arcas of the 310 Residential Property where
such utilities are currently located or to be located as part of the 310 Residential
Improvements. If, at any time, it shall become necessary to relocate or add to utility
easements (including installation of F acilities) other than where currently located or to be
located as part of the 310 Residential Improvements in the 310 Building in order to
provide required utility service to the 310 Retail Property, 310 Residential agrees to grant
such additional or relocated utility easements (at such location mutually agreed to by 310
Retail and 310 Residential), provided (1) such easements do not unreasonably interfere
witl, the reasonable use and enjoyment of the 310 Residential Property for the purposes
for'which the 310 Residential Property is used, or if such use and enjoyment would be
disturbzd, no reasonable alternative is available, (2) 310 Residentia] shall not be required
fo grant aneasement which would convert otherwise available space for residential
bccupancy or storage unless such relocation or additional casements are required by Law
and no other-'space is reasonably available, and the affected Owner is equitably
compensated for tue value of such converted space and (3) 310 Retail shall pay 310
Residential’s reasonable Cos's or expenses in connection with granting such easement.

(G)  Dry Cleaner Dravoff. To 310 Retail, a non exclusive right of access
through the dry cleaner dropoff bn the ground floor of the 310 Building, as shown on
Sheet 2.2G of the Project Diagram.

(H)  Mechanical Equipment. 70310 Retail, a non exclusive easement for the
use and Maintenance of mechanical equipment focated on floor B2 of the 310 Building,
along with access thereto in the locations shown > Sheet 2.2H of the Project Diagram.

(D Black Iron Grill Venting. To and for the benefit of 318 Retail, a non
exclusive easement for the existence, Maintenance, renioval‘and replacement of black
iron kitchen exhaust, make-up-air and all other duct work and conduits serving the 318
Retail Property and located within and penetrating through'nortions of the Garage,
Loading Dock Area and certain shaft openings in the 310 Buildiig 25 are necessary to
properly vent, and provide make-up zir intake, in accordance with aprucable Laws, as
well as a non exclusive easement for ingress, egress and access over, upen, through and
across such portions of the Garage, Loading Dock Area and 310 Building ‘as may be
necessary or appropriate to perform the work contemplated in this subsection. The
locations where such duct work and conduits penetrate the Garage, Loading Dock Area
and 310 Building are designated on Exhibit M hereto.

) 318 Retail Mechanical Rooms. To 318 Retail, a non exclusive easement
for the use and Maintenance of any existing (or, if constructed as part of the 310
Residential Improvements, future) generator, mechanical, machine, electrical, stair,
switchgear, panel meter, equipment or pump rooms, and the pipes serving such facilities,
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which are now located in the Loading Dock Area and floors P3 and P4 of the 310
Residential Property and serve the 310 Retail Property, 318 Residential Property or 318
Retail Property, as the case may be, or as may hereafter be located in the 310 Residential

Property in accordance with the provisions of this Agreement or other agreement of the
Owners. :

(K) 310 Retail Property Encroachments. To 310 Retail, an easement
permitting the existence of encroachments if such encroachments presently exist or are
replaced in the same location or result from the construction of the 310 Residential
Improvements or the permitted renovation of the 310 Residential Property or if, by reason
of settlement or shifting of the Building, any part of the 310 Retai] Property or 310 Retail
Owned Facilities not currently located within the 310 Residential Property encroaches or
shall hereafter encroach upon any part of the 310 Residential Property. This Easement
shail exist only so long as the encroaching portion of the 310 Retai] Property or such
Facilities continues to exist, or replacements are made in the same location which do not
materizilv enlarge the encroachment. No such encroachment shall be placed where such

encroachraent-is not permitted or did not previously exist or is deliberately, materiaily
enlarged.

(L) RoofUsie and Access for 310 Retail or its Designee. To 310 Retail or its
designee, a non exclusive casement in, over, on and across the 310 Roof for ingress and
egress of persons, materials and equipment to the extent reasonably necessary to permit
the existence, attachment, 1astal'ation and Maintenance of any cell phone towers,
antennas, microwave dishes, sztellite dishes, broadband facilities or other roofiop
communications facilities (both tevenue-generating and non-revenue generating)
(collectively, the “310 Rooftop Commrnications Facilities”), along with a right to
install and access wires serving such 310 240%0p Communications Facilities in the areas
of the 310 Building housing the 310 Building’s wiring. 310 Retail or its designee shall
install, operate and maintain ail 310 Rooftop Commrmications Facilities in accordance
with all applicable laws, ordinances and regulations and shall use commercially
reasonabie efforts to prevent the 310 Rooftop Commuriications Facilities from interfering
with any communications facilitics installed by or on behal®of 310 Residential or with
the views of any units in the 310 Condominium. 310 Retail of itg designee is permitted to
install the Rooftop Communications Facilities in the locations showi on Sheet 2.2L of
the Project Diagram without 310 Residential’s prior approval; the instaliation of Rooftop
Communications Facilities in any other locations requires 310 Résidential’s prior
approval as to the location. All costs of operating the 310 Rooftop Ceminunications
Facilities and all revenues generated from the 310 Rooftop Communications Facilities
shall be the sole property of 310 Retail or its designee. '

(M) 310 Retail Owned Facilities. To 310 Retaii, an easement permitting the
existence, attachment, use and Maintenance of 310 Retail Owned Facilities.

(N)  Communication Services Equipment. To i5 wireless, LLC (“i5™),
Innovative Building Concepts, Inc. and their employees, agents, successors and assigns, a
non exclusive easement for access to and Maintenance of equipment and panels pursuant
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to and for the duration of that certain License Agreement for Exclusive Installation and

Services by and between i5 and 310 Residential and any other similar agreement with
310 Residential.

(0)  CECO Vault, Meters. To Commonwealth Edison Company (and any
successors-in-interest) and its employees, agents and contractors, the right to use and
perform Maintenance of the CECO Vaults, meters and other related equipment on the
ground floor and floor B2 of the 310 Building, along with the right to access the ground
floor vault, meters and equipment through an access door along the alley on Jackson
Boulevard and the right to access the B2 vault, meters and equipment through use of an
access panel on Jackson Boulevard and a “drop” on the ground floor and floors BI and

B2 of the 310 Building, each through the routes shown on Sheet 220 of the Project
Diagram.

(P} 310 Service Elevator. To 310 Retail, 318 Residential and 318 Retail, a
non exclusive easement for pedestrian ingress and egress to and from 310 Service
Elevator ahd vse thereof. 310 Retail shall be permitted to access the 310 Service Elevator
only through the Loading Dock Area or floor B1 of the 310 Building and not through any
other portions ur the ground floor of the 310 Building.

(Q)  Refuse Clauie. To 318 Residential, an exclusive easement for use and
Maintenance of the refuse-chufe in the southern portion of the 310 Building, as shown on
Sheet 2.2Q of the Project Diagram, as well as a non exclusive easement for access to and
from the refuse room located on'fior B1 and from the refuse room to and from the 310
Service Elevator using the route shown on Sheet 2.2Q-1 of the Project Diagram.

(R)  Air Shafts. To 310 Reail;. 318 Residential and 318 Retail, & non
exclusive easement for the use of the air shafts an floor B1, as shown on Sheet 2.2R of
the Project Diagram.

(5) 310 Residential Fitness Center. To 212 Residential, a non exclusive
casement permitting the 318 Unit Owners to pay the requiréd-fees to access and use the
310 Residential Fitness Center, subject to such reasonable files and regulations as may
be promulgated from time to time by 310 Residential relating to the use thereof
Notwithstanding anything to the contrary contained in this subsec'ion, at any time after
December 31, 2010, the 310 Association shall have the right to restrictth¢ use of the 310
Residential Fitness Center solely to the owners of residential condominium units in the
310 Condominium Association.

(T)  Southern Berth of Loading Dock Area. To 318 Retail, a non exclusive
casement for the use of the Loading Dock Area (except for the two northernmost berths)
and an exclusive easement for the use of the southern dock within the Loading Dock
Area as necessary or desirable for the efficient delivery or dispatch of materials, supplies,
goods, furniture, equipment, refuse and the like to and from the 318 Retail Property and
for any other similar purposes for which such areas are’ customarily used, subject to the
limitations on use set forth in this Agreement. 318 Retail acknowledges and agrees that
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its use of the Loading Dock Area shall be subject to reasonable rules and regulations

(U)  Northern Berths of Loading Dock Area. To 310 Retail and 318
Residential, a non exclusive easement for the use of the Loading Dock Area (except for
the southernmost berth) as necessary or desirable for the efficient delivery or dispatch of
materials, supplies, goods, furniture, equipment, refuse and the like to and from the 310
Retail Property and 318 Residential Property, as the case may be, and for any other
similar purposes for which such areas are customarily used, subject to the limitations on
use set forth in this Agreement. 310 Retail and 318 Residential acknowledge and agree
that their use of the Loading Dock Area shall be subject to reasonable rules and
teguuations promulgated by 310 Residential concerning the use of the Loading Dock Area
and the coordination of the use of the Loading Dock Area by 310 Retail, 318 Residential,
310 Residential and their Permittees.

(V) © Zrash Dumpster. To 310 Retail, 318 Residential and 318 Retail, to the
extent permitted by the City, an easement for access to, and the use, operation and
Maintenance of, a iragh dumpster in the Loading Dock Area in the location specified by
310 Residential for trash generated by 310 Retail, 318 Residential and 318 Retail, as the
case may be. 310 Resideniial shall perform all Maintenance, including regular pest
control, required to keep this room and the trash dumpster and compactor in a clean,
sightly, sanitary and safe conditigit

(W)  Emergency Stairway. 70318 Residential, a non exclusive easement for
pedestrian egress in an Emergency from the 218 Residential Property on, over, across and
through the fire escape corridor and stairways lorated within Garage.

(X}  Abandoned Elevator Shafts. To 318 Retail, an exclusive easement for
the use and Maintenance of space within the three abandened elevator shafis located on
the ground floor of the 310 Building, as shown on Shect 229X of the Project Diagram.
Such space may be used for any purpose permitted by this Ag'eement. If such space 1s to
be used as one (1) or more bathrooms, 310 Residential shall ressonably cooperate with
318 Retail to permit the installation of plumbing within the 310 Resicential Property in
order to serve such bathrooms.

(Y)  Garage. To 318 Residential, a non exclusive casement for @l 318 Unit
Owners who own a unit parking space in the 310 Condominium for ingress and egress to
and from each such parking space in the Garage,

(Z)  Pedestrian Tunnel. To 310 Retail, a non exclusive easement across those
portions of levels B-1 and B-2 reasonably necessary for ingress and egress from the 310
Retail Property to and from the pedestrian tunnel connecting the 310 Building with the
building Jocated at 55 East Jackson, Chicago, Illinois.
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(AA) Window Display Boxes. To 310 Retail, an exclusive agreement to use
the window display boxes on the northern portion of the second (2nd) and third (3rd)
floors of the 310 Building, along with a non exclusive €ascment to access such window
display boxes. 310 Retail shall be permitted to access the window display box adjacent
to Unit 200 in the 310 Condominium only upon reasonable prior notice to the owner of
such unit. 310 Retail shall have sole control of the content of the window display boxes.

(BB) Midwest Bank Access. To the tenant of the portion of the 310 Retail
Property presently occupied by Midwest Bank and Trust Company (the “Midwest Bank
Site”) and its Permittees, a non exclusive easement for pedestrian ingress and egress
across the portion of the lobby in the 310 Building connecting the Midwest Bank Site
with Jackson Boulevard, This easement shall expire at 11:59 P.M, Chicago time on April
30,.2009.

(CC) 310 Vault. To the City of Chicago, an easement through those portions of
the 310 Rasidential Property necessary 10 access the 310 Vault, pursuant to the terms and
conditions o< the 310 Vault Permit.

(DD) -Lire Control Panel. To each of 310 Retail, 318 Residential and 318
Retail, the right, to_svgplement, augment or otherwise make improvements, at its sole
cost and expense, to the fire control panel located in the 310 Residential Property in order
to increase the fire contro! nanel’s capacity, provide increased compatibility with certain
systems within such Owner's Parcel or make other changes that are reasonably necessary
for the operation of such Owner’s Parcel.

(EE) Elevator Installation: “To 310 Retail, the right to construct, install,
perform Maintenance of, access and use ar elevator and related improvements on the
southwest portion of the first floor and bdseirents of the 310 Building in a location
reasonably approved by 310 Residential, provide/-{hat the construction and installation of
such elevator does not unreasonably interfere with (he -easonable use and enjoyment of
the 310 Residential Property for the purposes for whish-the 310 Residential Property is
used,

(FF) B2 Restrooms. To 310 Retail, the right of employees, agents and guests
(but not customers) to access (using the route shown on Sheet(2.2FF of the Project
Diagram) and use the men’s and women’s restrooms located on flzo? B2 of the 310
Building,

ARTICLE 3

EASEMENTS GRANTED BY 318 RESIDENTIAL

3.1 In General. For the purposes of this Article 3, the following shall apply:

(A} 318 Residential has granted, reserved, declared and created the Easements
described in this Article3. The term “Granted” or “granted” as hercinafter used in

20
CHGO20095798.10

e T L S PP




0735103077 Page: 28 of 362

UNOFFICIAL COPY

Article 3 describing Easements shall be deemed to mean “granted, reserved, declared and
created”. The Easements in this Article 3 shall bind and be enforceable against 318
Residential and its Successors, grantees and assigns, including, without limitation, the 318
Condominium and all Unit Owners and the 318 Association if the 318 Residential
Property is submitted to the Act.

(B)  The Easements granted by this Article 3 shall bind and burden the 318
Residential Property, before and after the 318 Residential Property is submitted to the
Act, which shall, for the purpose of this Article 3, be deemed to be the servient tenement.
Where only a portion of the 318 Residential Property is bound and burdened by the
Easement, only that portion shall be deemed to be the servient tenement.

(C)  Each Easement granted by this Article 3 is appurtenant to and shall benefit
210 Residential, 310 Retail or 318 Retail, as the case may be, which shall, for the purpose
of this-Article 3 with respect to such Easement, be deemed to be the dominant tenement,
Where oy a portion of the 310 Residential Property, 310 Retail Property or 318 Retail
Property, 4s..he case may be, is so benefited, only that portion shall be deemed to be the
dominant teaeraent. No property other than the 310 Residential Property, 310 Retail
Property or 318/Retail Property shall constitute part of the dominant tenement,

(D) Unless otherwise expressly provided in this Agreement, all Easements
granted under this Article 2-are irrevocable and perpetual in nature and bind the 318
Residential Property, 318 Resrdential and, after the 318 Residential Property is submitted
to the Act, the 318 Condomunicin, all 318 Unit Owners and the 318 Condominium
Association.

(E)  In exercising an Easemerit granted under this Article 3, the Owner of the
Parcel benefited by the Easement shall minisnize the impact of its exercise on the Owner
of the Parcel burdened by the Easement, takinsinto consideration the impact of any
disruption, and shall comply with the provisions of Section 16.1(E) whether or not the
work being performed or exercise of the Easement congtitutes “Alterations”,

(F)  The Owner of the 318 Residential Property‘tiay, (1) in connection with
the Maintenance, repair or restoration of the 318 Residentiai Property, or (2)in an
Emergency Situation, or (3) to prevent a dedication of, or an acer uing; of rights by, the
public in and to the use of the 318 Residential Property: temporarily prevent, close off or
restrict the flow of pedestrian or vehicular ingress, egress or use in, over, O, across and
through any of the Easements, but only to the minimal extent and for the §hortest time
period reasonably necessary under the circumstances in order to minimize the effect on
the user of such Easement. The Owner of the 3 18 Residential Property may, from time to
time, impose (A) reasonable limitations on any other Owner’s or any Permittee’s use of
an Easement providing for ingress and egress in, over, on, across and through the 318
Residential Property described in this Article 3 including, without limitation, establishing
paths of ingress and egress and hours of the day or days of the week during which any
other Owner or Permittee may use such Easement and (B) reasonable security controls
consistent with the use of the 318 Residentia] Property as a condominium and any overall
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(G)  Any disputes concerning the existence, location, nature, use and scope of
any of the Easements granted under this Article 3 shall constitute Arbitrable Disputes.

(5 Some of the stairways, doors or elevators referenced in this Article by

numbers 0:Ietters (or a combination thereof) may be shown on the Project Diagram,

(1) All"descriptions of facilities and improvements in this Article 3 are for
illustrative purposes enly and do not impose upon the Developer, any party hereto or any
of their respective affiiates.a duty to construct such facilities or improvements.

32 Grant of Easements_ The following Easements in, to, under, over, upon, through
and about portions of the 318 Residental Property, in favor of the 310 Residential Property, 310
Retail Property or 318 Retail Property, as'the Case may be, arc hereby granted.

(A) Ingress and 1 Egress in Favor of 318 Retail. To 318 Retail, a non
exclusive easement for ingress and egress outy for Persons, material and equipment in,
over, on, across and through such portions ©f the 318 Residential Property as are
rcasonably necessary to permit the use and operation-oi the Maintenance (but only if and
when such Maintenance is required or permitted underthis Agreement) of (1) the 318
Retail Property, (2) any Facilities located in the 318 Renidential Property which provide
Or are necessary to provide the 318 Retail Property with azny-utilities or other services
necessary to the operation of the 318 Retajl Property, including, without limitation, 318
Retail Owned Facilities and (3) any other areas in the 318 Resicential Property as to
which an Easement for use or Maintenance has been granted to-312 Retail, or the
obligation to perform a service has been imposed by Section 7.1.

(B)  Future Development. To 318 Retail, a perpetual right to install caissons
and other structural supports through the locations shown on Sheet 3.2B of the Project
Diagram in order to develop the portion of the 318 Retail Property that is located directly
above the upper limit of the 318 Residential Property, provided that (1) the installation of
such caissons or other structural supports does not unreasonably interfere with the
reasonable use and enjoyment of the 318 Residential Property for the purposes for which
the 318 Residential Property is used, or if such use and enjoyment would be disturbed, no
reasonable alternative is available that would accommodate 318 Retail’s development of
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such portion of its Parcel and (2) 318 Residential shall not be required to permit the
existence of such caissons or other structural supports in locations that would convert
otherwise available space for residential oceupancy or storage unless no other space is
reasonably available, and the affected Unit Owner or Unit Owners are equitably
compensated for the value of such converted space,

(C)  Terraces. To 310 Residential, a perpetual, exclusive easement permitting
the existence of terraces on the roof of the 318 Building in the locations shown on Sheet
3.2C of the Project Diagram. Use, ownership and maintenance of each terrace will be
subject to the terms and conditions of the 310 Declaration and this Agreement, as well as
all rules and regulations promulgated under such documents, The 318 Association shall
have the right, upon reasonable prior notice to the unit owners of the units in the 310
Cendominium to which the terraces are appurtenant (the “Terrace Unit Owners™), to
perform maintenance, repairs and replacements of the portions of the 318 Roof that are
locatzd) beneath the terraces and, if necessary, to temporarily remove and subsequently
restore; at'the 318 Association’s sole cost and expense, the terrace improvements in order
to perforn: such maintenance, repairs and replacements. Neither the 310 Association nor
the Terrace Urit Owners shall be permitted to perform any improvements on or
alterations to ‘ihe terrace or the 318 Roof without the consent of the 318 Association.
Notwithstanding anyiking to the contrary contained herein, in no event shall any invasive
improvement (such as/a ioof penctration, anchoring or any other similar Invasive
improvement) be permitted Jon the 318 Roof by a Terrace Unit Owner, the 310
Association, or any of their respestive contractors, sub-contractors, employees, agents or
representatives. The 318 AssoCiation shall have the right to establish reasonable rules
and regulations with respect to ufe of the terraces.  In the event of a casualty or
condemnation involving the portions 0f ‘the 318 Roof located underneath the terraces
such that physical support of the terraces tohs longer possible, the 310 Association shail
have the right to construct, at its sole cost and eapense, free-standing balconies within the
Same areas occupied by the existing terraces.

(D) 310 Residential Eneroachments, To 310 Residential, an easement
permitting the existence of encroachments, including, witlion limitation, encroachments
by balconies attached to the 310 Building, if such encroachinents presently exist or are
replaced in the same location or result from the constructioti of-ithe 310 Residential
Improvements or the permitted renovation of the 310 Residential “roperty.  Such
Easement permitting encroachments shall exist only so long as the encrozchment portion
of the 310 Residential Property or such Facilities continues to exist, or renlzeements are
made in the same location which do not enlarge the encroachment.~ No such
encroachment shall be placed where such encroachment is not permitted or did not
previously exist or is deliberately, materially enlarged.

(E) Second Floor Retail Property. To 318 Retail, an exclusive easement for
use and Maintenance of portions of the 318 Residential Property that are located on the
second floor of the 318 Building, as shown on Sheet 3.2F of the Project Diagram,
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(F) 318 Retail Proper Structural Support. To 318 Retail, a non exclusive
easement in all Structural Supports located in or constituting a part of the 318 Residential
Property for the support of (1) the 318 Retail Property, (2) any Facilities or areas located

in the 318 Residentia] Property with respect to which 318 Retail is granted an Easement
and (3) 318 Retail Owned Facilities,

(G)  Garage Structural Support. To 310 Residential, a non exclusive
casement in all Structural Supports located in or constituting a part of the 310 Residential
Property for the support of the Garage.

(H)  Use of Facilities Benefiting 318 Retail Property. To 318 Retail, a non
exclusive casement (1) for the intended use of all Facilities which are (1) located in the
318 Residential Property, including 318 Retail Owned Facilities; and (ii) connected to
Faciiities located in the 318 Retail Property which provide or are necessary to provide the
318 Reiail Property with any utilities or other services necessary to the operation of the
318 Retal Property and (2) permitting the exercise of the rights of self-help granted to
318 Retail pursvant to this Agreement or otherwise during any period in which said rights
may be exercised.

() Comrioi Walls, Floors and Ceilings. To each other Owner, a non
exclusive easement for support, enclosure, use and Maintenance with respect to Common
Walls, Floors and Ceilings zxi sting or constructed in and along the common boundaries
of the 318 Residential Propert;“and such Owner’s Parcel.

(1) Emergencv Stairways. | To 318 Retail, a non exclusive easement for
pedestrian egress in an Emergency from)the 318 Retail Property on, over, across and
through the fire escape corridors and stain vays located within 318 Residential Property.

(K)  Retail Utilities. To 318 Retail (and-if requested by the applicable Utility
Company, to such Utility Company) non exclusive | easements for utility purposes
required by the 318 Retail Property, in those areas of thé 218 Residential Property where
such utilities are currently located or to be located aspart of the 318 Residential
Improvements. If, at any time, it shall become necessary to relocate or add to utility
¢asements (including installation of F acilities) other than where currently located or to be
located as part of the 318 Residential Improvements in the 318 Building in order to
provide required utility service to the 318 Retail Property, 318 Resideniizi agrees to grant
such additional or relocated utility easements (at such location mutually agrezd to by 318
Retail and 318 Residential), provided (1) such easements do not unreasonahiy interfere
with the reasonable use and enjoyment of the 318 Residential Property for the purposes
for which the 318 Residential Property is used, or if such use and enjoyment would be
disturbed, no reasonable alternative is available, (2) 318 Residential shall not be required
to grant an easement which would convert otherwise available space for residential
occupancy or storage unless such relocation or additional easements are required by Law
and no other space is reasonably available, and the affected Owner is equitably
compensated for the value of such converted space and (3) 318 Retail shall pay 318
Residential’s reasonable costs or expenses in connection with granting such easement.
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(L) Mechanical Rooms. To 318 Retail, a non exclusive easement for the use
and Maintenance of any existing (or, if constructed as part of the 318 Residential
Improvements, future) generator, mechanical, machine, electrical, stair, switchgear, panel
meter, equipment or pump rooms which are now located in the 318 Residential Property
and serve the 318 Retail Property or as may hereafter be located in the 318 Residential

Property in accordance with the provisions of this Agreement or other agreement of the
Owners,

(M) 318 Retail Property Encroachments. To 318 Retail, an easement
permitting the existence of encroachments if such encroachments presently exist or are
replaced in the same location or result from the construction of the 318 Residential
Improvements or the permitted renovation of the 3 18 Residential Property or if| by reason
of settlement or shifting of the Building, any part of the 318 Retail Property or 318 Retail
Ovaed Facilities not currently located within the 318 Residential Property encroaches or
shail diereafter encroach upon any part of the 318 Residential Property. This Easement
shall exist only so long as the encroaching portion of the 318 Retail Property or such
Facilities coutinues to exist, or replacements are made in the same location which do not
materially enlarge the encroachment. No such encroachment shall be placed where such
encroachment {s not.permitted or did not previously exist or is deliberately, materially
enlarged.

(N)  Roof Use ang Access for 318 Retail or its Designee. To 318 Retail or its
designee, a non exclusive eascmant in, over, on and across the 318 Roof for ingress and
egress of persons, materials and ¢quipment to the extent reasonably necessary to permit
the existence, attachment, installation’ and Maintenance of any cell phone towers,
aniennas, microwave dishes, satellite Oishes, broadband facilities or other rooftop
communications facilities (both revenue-penerating and non-revenue generating)
(collectively, the “318 Rooftop Communicstions Facilities”), alon g with a right to
install and access wires serving such 318 Roofto-Communications Facilities in the areas
of the 318 Building housing the 318 Building’s wiring. 318 Retail or its designee shall
install, operate and maintain all 318 Rooftop Communicztions Facilities in accordance
with all applicable laws, ordinances and regulations and shall use commercially
reasonable efforts to prevent the 318 Rooftop Communications Facilities from interfering
with any communications facilities installed by or on behalf of 312-Residential or with
the views from any units in the 318 Condominium. All costs ‘of ‘Cyerating the 318
Rooftop Communications Facilities and all revenues generated from.ibe 318 Rooftop
Communications Facilities shall be the sole property of 318 Retail or its dé¢signee,

(O) 318 Residential Passenger Elevator Number 2. To 318 Retail, a non
exclusive easement permitting the use of 318 Residential Passenger Elevator Number 2
for handicapped access to and from the second (2nd) floor of the 318 Retail Property.

(P)  Window Washing. To 310 Residential, a non exclusive easement
permitting the use of the 318 Roof for the washing of windows in the 310 Building and
for Maintenance of the 310 Fagade.
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(Q)  Meters. To Commonwealth Edison Company (and any succesors-in-
interest) and its employees, agents and contractors, the right to use and access any and all
meters in the 318 Residential Property.

ARTICLE 4

EASEMENTS GRANTED BY 310 RETAIL

4.1  InGeneral. For the purposes of this Article 4, the foilowing shall apply:

(A) 310 Retail has granted, reserved, declared and created Easements
described in this Article 4. The term “Cranted” or “granted” as hereinafter used in
Article 4 describing Easements shall be deemed to mean “granted, reserved, declared and
eicaled”.  The Easements in this Article 4 shall bind and be enforceable against 310
Reta1fand its successors, grantees and assigns.

(57 The Easements granted by this Section shall bind and burden the 310
Retail Propetty-and any Person who becomes 310 Retail. Where only a portion of the
310 Retail Properiy is bound and burdened by the Easement, only that portion shall be
deemed to be the servient tenement.

(C)  Each Eas¢ment granted by this Article 4 is appurtenant to and shall benefit
310 Residential, 318 Residentia! or 318 Retail, as the case may be, which shall, for the
purpose of this Article 4 with réenect to such Easement, be deemed to be the dominant
tenement. Where only a portion i the 310 Residential Property, 318 Residential
Property or 318 Retail Property, as the-case may be, is so benefited, only that portion
shall be deemed to be the dominant tenexirait No property other than the 310 Residential
Property, 318 Residential Property or 31§ Retnil Property shall constitute part of the
dominant tenement.

(D)  Unless otherwise expressly provided-in this Agreement, all Easements
granted under this Article 4 are irrevocable and perpetuai I rature,

(E)  In exercising an Easement granted under this Artiele 4, the Owner of the
Parcel benefited by the Easement shall minimize the impact of its exersise on the Owner
of the Parcel burdened by the Easement, taking into consideration-(he impact of any
disruption on the Owner of the Parce] burdened by the Easement, and shafl comply with
the provisions of Section 16.1(E) whether or not the work being performed o exercise of
the Easement constitutes “Alterations”. :

(F) 310 Retail may (1)in connection with the Maintenance, repair or
restoration of the 310 Retail Property, or (2) in an Emergency Situation, or (3) to prevent
a dedication of or accruing of rights by the public in and to the use of the 310 Retail
Property: temporarily prevent, close off or restrict the flow of pedestrian or vehicular
ingress, egress or use in, over, across and through any of the Fasements, but only to the
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minimal extent and for the shortest time period reasonably necessary under the
circumstances in order to minimize the effect on the user of such Easement.

(G)  Any disputes concerning the existence, location, nature, use and scope of
any of the Easements granted under this Article 4 shall constitute Arbitrable Disputes.

(H)  Any exclusive Easement granted under this Agreement shall in al] events
be subject to the concurrent use by the Owner of the servient estate as and to the extent
reasonably necessary for Maintenance of the property of the Owner of the servient estate,
for exercise of rights of self-help granted under Section 7.5 and its rights under Article 11
or Article 15, or elsewhere in this Agreement and for other uses which do not
unreasonably interfere with the exercise of the Easement granted,

6 Some of the stairways, doors or elevators referenced in this Article by
nuribers or letters (or a combination thereof) are shown on the Project Diagram,

(%)) All descriptions of facilities and improvements in this Article 4 are for
illustrative purroses only and do not impose upon the Developer, any party hereto or any
of their respective affiliates a duty to construct such facilities or improvements.

42 Grant of Easéments. The following Easements in, to, under, over, upon, through
and about portions of the 310 Rotajl Property are hereby granted.

(A)  Ingress and Ezress in Favor of 310 Residential. To 310 Residential, a
non exclusive easement for ingress and cgress only for Persons, materials and equipment
in, over, on, across and through such portions of the 310 Retajl Property as are reasonably
necessary to permit the use and operatios ot the Maintenance (but only if and when such
Maintenance is required or permitted undér/this Agreement) of (1) the 310 Residential
Property, (2)any Facilities located in the 3 0/ Retail Property or in the 310 Retail
Property which provide or are necessary to provide the 310 Residential Property with any
utilities or other services hecessary to the operaticn o1 the 310 Residential Property,
including, without limitation, 310 Residential Owned F actuties, and (3) any other areas in
the 310 Retail Property to which an Easement for use or Maii tenance has been granted to
310 Residential,

(B) 310 Residential Property Structural Support. Tg 10 Residential, a
non exclusive easement in all 310 Structural Supports located in or constituting a part of
the 310 Retail Property for the support of (1) the 310 Residential Propetiy;and (2) any
Facilities or areas located in the 310 Retail Property with respect to which 310
Residential is granted an Easement and (3) any 310 Residential Owned Facilities,

(<) Use of Facilities Benefiting 310 Residential Property. To 310
Residential, a non exclusive easement (1) for the intended use of all Facilities which are
(a) located in the 310 Retail Property, including 310 Residential Owned Facilities; and
(b) connected to Facilities located in the 310 Residential Property which provide or are
hecessary to provide the 310 Residential Property with any utilities or other services
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necessary to the operation of the 310 Residential Property and (2) permitting the exercise
of the rights of self-help granted to 310 Residential pursuant to Section 7.5 hereof during
any period in which said rights may be exercised.

(D}  Encroachments. To 310 Residential, an easement permitting the
existence of encroachments, including, without limitation, encroachments by balconies
attached to the 310 Building, if such encroachments presently exist or are replaced in the
same location or result from the construction of the 310 Residential Improvements or the
permitted renovation of the 310 Residential Property or if, by reason of any settlement or
shifting of the 310 Building, any part of the 310 Residential Property not currently
located within the 310 Retail Property encroaches or shall hereafter encroach upon any of
the 310 Retail Property. Such Easement permitting encroachments shall exist only so
lorg as the encroachment portion of the 310 Residential Property or such Facilities
costnues to exist, or replacements are made in the same location which do not enlarge
the‘encroachment. No such encroachment shall be placed where such encroachment is
not perritied or did not previously exist or is deliberately, materially enlarged.

(E) © Lommon Walls, Floors and Ceilings. To each other Owner, a non
exclusive easemcnt for support, enclosure, use and Maintenance with respect to Common
Walls, Floors and Ceiligs existing or constructed in and along the common boundaries
of the 310 Retail Propertyvand such Owner’s Parcel.

(F) 310 Residenial Utilities. To 310 Residential (and if requested by the
applicable Utility Company, to sucls Utility Company) non exclusive easements for utility
purposes required by the 310 Residential Property in those areas of the 310 Retail
Property where such utilitics are curieitly located or to be located as part of the 310
Residential Improvements. If at any timet shall become necessary to relocate or add to
utility easements (including installation of F agililies) other than where currently located
or to be located as part of the 310 Residential iiprovements in the 310 Building in order
to provide required utility service to the 310 Reside¢ntizl Property, 310 Retail agrees to
grant such additional or relocated utility easements (at-such location mutually agreed to
by 310 Retail and 310 Residential) provided (1) such easérients do not unreasonably
interfere with the business operations and reasonable use and ¢njeyment of the 310 Retail
Property for the purposes for which the 310 Retail Property is ‘wsed (2) 310 Retail shall
not be required to grant an easement which would convert otherwise available rentable
Space or space in the 310 Retail Property used for 310 Retail’s business to such
Easement, unless such relocation or additional casements are required by [.aw and no
other space is reasonably available and 310 Retail is equitably compensated i the value
of such converted space, and (3) 310 Residential shall pay 310 Retail’s reasonable costs
Or expenses in connection with granting such easement.

(@) 310 Residential Property Canopy and Signage. To 310 Residential,
subject to compliance with applicable law, the right to install and maintain an entrance
canopy from the east entrance of the lobby of the 310 Residential Property out onto the
sidewalk and the following signage on the exterior of the Building: (i) a building
identification sign on any awning or canopy at the main entrance to the 310
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Condominium; provided, however, that only the Developer has the right to install such a
sign; and (ii) identification and directional signage relating to the Garage, of a size and
design approved by 310 Retail, such approval not to be unreasonably withheld, 310
Residential at its expense, shall maintain the signage and/or canopy allowed by this
Section in good condition and repair, shall pay for all utilities consumed in connection
therewith and shall comply with all Laws applicable thereto, including obtaining and
maintaining all permits and licenses. 310 Retail may temporarily remove the sign and/or
canopy during any period it is cleaning, repairing, maintaining and/or replacing the 310
Fagade or 310 Building or any time during the period that 310 Residential fails to
perform its obligations hereunder and after notice of such default and expiration of any
cure period provided in this Agreement.

(H) 310 Residential Mechanical Roors, To 310 Residential, a non exclusive
cazenent for the use of equipment and mechanical rooms now or to be located in the
basément of the 310 Retail Property (or, if located in the 310 Vault, a license, subject to
the teits)and conditions of the 310 Vault Permit and this Agreement), which rooms
contain Facilities serving the 310 Residential Property for Commonwealth Edison
Company (orany replacement electric service provider), Peoples Gas, the telephone
company, the-cable television company, the fire pump room, if any, the domestic water
pump room, the sanita»y and kitchen waste ejector pump room, the kitchen waste grease
trap collector room, other utility rooms and any fan rooms.

(D 310 Residentizi Owned Facilities. To 310 Residential, an easement
permitting the existence, attaciiuent and Maintenance of 310 Residential Owned
Facilities in the 310 Retai] Property” in\locations now existing or in locations resulting
from the construction of the 310 Residriitial Improvements or other locations in the 310
Retail Property mutually acceptable to 310 Residential and 310 Retail,

4)) Exterior Building Lighting. “To.-310 Residential, the right to install,
attach, operate and perform Maintenance on exieror light fixtures and Facilities
illuminating the exterior of the 310 Building, includirg the 310 Fagade, including any
exterior lighting as may be requested by the City, subjtet to compliance with the
Preservation Easement,

(K)  Exterior Maintenance. To 310 Residential, to the ex{znt needed, a non
exclusive easement for the use, existence and attachment of tie inserts; ¢ in sleeves and
detent pins on the exterior of the 310 Building and davits and davit sockets on the 310
Roof and in the 310 Building and otherwise to the extent reasonably necessay to permit
window washing and exterior Maintenance, repair and restoration of the exterior wall of
the Building (including the 310 F a¢ade) and of the 310 Residential Property.

(L}  Garage. To 310 Residential and al] parties authorized to use the Garage
pursuant to this Agreement, a non exclusive easement to cross over the southern portion
of the 310 Retail Property to the extent that jt is surrounded by the Garage.
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(M) 310 Vault. To the City of Chicago, an easement through those portions of
the 310 Retail Property necessary to access the 310 Vault, pursuant to the terms and
conditions of the 310 Vault Permit.

ARTICLE 5

EASEMENTS GRANTED BY 318 RETAIL

3.1 In General. For the purposes of this Article 3, the following shall apply:

(A) 318 Retail has granted, reserved, declared and created Easements
described in this Article 5. The term “Granted” or “granted” as hereinafter used in
Article 5 describing Easements shall be deemed to mean “granted, reserved, declared and
eicared”. The grants of Fasements in this Article § shall bind and be enforceable against
318 Retail and its successors, grantees and assigns.

(3>, The Easements granted by this Section shall bind and burden the 318
Retail Prope:ty-and any Person who becomes 318 Retail. Where only a portion of the
318 Retail Properiy is bound and burdened by the Easement, only that portion shall be
deemed to be the servient tenement.

(C)  Each Eascment granted by this Article 5 is appurtenant to and shall benefit
310 Residential, 310 Retail o: 218 Residential, as the case may be, which shall, for the
purpose of this Article 5 with résect to such Easement, be deemed to be the dominant
tenement. Where only a portion of 14310 Residential Property, 310 Retail Property or
318 Residential Property, as the case may be, is so benefited, only that portion shall be
deemed to be the dominant tenement.— Mo property other than the 310 Residential
Property, 310 Retail Property or 318 Residéntial Property shall constitute part of the
dominant tenement.

(D)  Unless otherwise expressly provided.inthis Agreement, all Easements
granted under this Article 5 are irrevocable and perpetua’ i nature.

(E}  In exercising an Easement granted under this Ariicle 5, the Owner of the
Parcel benefited by the Easement shall minimize the impact of its exeisise on the Owner
of the Parcel burdened by the Easement, taking into consideration-the impact of any
disruption on the Owner of the Parcel burdened by the Easement, and spui! comply with
the provisions of Section 16.1(E) whether or not the work being performed o exercise of
the Easement constitutes “Alterations”.

(F)  The Owner of the 318 Retail Property may (1) in connection with the
Maintenance, repair or restoration of the 318 Retail Property, or (2) in an Emergency
Situation, or (3} to prevent a dedication of or accruing of rights by the public in and to the
use of the 318 Retail Property: temporarily prevent, close off or restrict the flow of
pedestrian or vehicular ingress, egress or use in, over, across and through any of the
Easements, but only to the minimal extent and for the shortest time period reasonably
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necessary under the circumstances in order to minimize the effect on the user of such
Easement.

(G)  Any disputes concerning the existence, location, nature, use and scope of
any of the Fasements granted under this Article 5 shall constitute Arbitrable Disputes.

(H)  Any exclusive Fasement granted under this Agreement shall in all gvents
be subject to the concurrent use by the Owner of the servient estate as and to the extent
reasonably necessary for Maintenance of the property of the Owner of the servient estate,
for exercise of rights of self-help granted under Section 7.5 and its rights under Article 11
or Article 15, or elsewhere in this Agreement and for other uses which do not
unreasonably interfere with the exercise of the Easement granted.

(H Some of the stairways, doors or elevators referenced in this Article by
nuripers or letters (or a combination thereof) are shown on the Project Diagram.

(537) All descriptions of facilities and improvements in this Article 5 are for
illustrative purr-oses only and do not impose upon the Developer, any party hereto or any
of their respectivz affiliates a duty to construct such facilities or Improvements.

52 Grant of Eascments. The following Easements in, to, under, over, upon, through
and about portions of the 318 Retail Property are hereby granted.

(A)  Ingress and Egress in Favor of 318 Residential. To 318§ Residential, a
non exclusive easement for ingrecs and egress only for Persons, materials and equipment
in, over, on, across and through such nortions of the 318 Retail Property as are reasonably
necessary to permit the use and operation or the Maintenance (but only if and when such
Maintenance is required or permitted undcrthis Agreement) of (1) the 318 Residential
Property, (2)any Facilities located in the 3'8 Retail Property or in the 318 Retail
Property which provide or are necessary to provide the 318 Residential Property with any
utilities or other services necessary to the operation of the 318 Residential Property,
including, without limitation, 318 Residential Owned F actlties, and (3) any other areas in
the 318 Retail Property to which an Easement for use or Mai{tcrance has been granted to
318 Residential.

(B) 318 Residential Property Structural Suppert. Te 212 Residential, a
non exclusive easement in all 318 Structural Supports located in or constituting a part of
the 318 Retail Property for the support of (1) the 318 Residential Propetty;“and (2) any
Facilities or areas located in the 318 Retail Property with respect to which 310
Residential is granted an Easement and (3) any 318 Residential Owned Facilities.

(C)  Use of Facilities Benefiting 318 Residential Property. To 318
Residential, a non exclusive easement (1) for the intended use of all Facilities which are
(a) located in the 318 Retail Property, including 318 Residential Owned Facilities; and
(b) connected to Facilities located in the 318 Residential Property which provide or are
hecessary to provide the 318 Residential Property with any utilities or other services
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necessary to the operation of the 318 Residential Property and (2) permitting the exercise
of the rights of self-help granted to 318 Residential pursuant to Section 7.5 hereof during
any period in which said rights may be exercised.

(D) 318 Residential Encroachments. To 318 Residential, an easement
permitting the existence of encroachments if such encroachments presently exist or are
replaced in the same location or result from the construction of the 318 Residential
Improvements or the permitted renovation of the 318 Residential Property or if, by reason
of any settlement or shifting of the 318 Building, any part of the 318§ Residential Property
not currently located within the 318 Retail Property encroaches or shall hereafter
encroach upon any of the 318 Retail Property. Such Easement permitting encroachments
shall exist only so long as the encroachment portion of the 318 Residential Property or
such Facilities continues to exist, or replacements are made in the same location which do
netenlarge the encroachment. No such encroachment shall be placed where such

encioachment is not permitted or did not previously exist or is deliberately, materially
enlarged.

(E) < 230 Residential Encroachments. To 310 Residential, an casement
permitting the eiiStence of encroachments, including, without limitation, encroachments
by balconies attacked to the 310 Building, if such encroachments presently exist or are
replaced in the same lozation or result from the construction of the 310 Residential

- Improvements or the permitted renovation of the 310 Residential Property.  Such
Fasement permitting encroaciients shall exist only so long as the encroachment portion
of the 310 Residential Property 4+such Facilities continues to exist, or replacements are
made in the same location whici do not enlarge the encroachment. No such
encroachment shall be placed where stich encroachment is not permitted or did not
previously exist or is deliberately, materia'iy ¢nlarged.

(F)  Common Walls, Floors and vrilings. To each other Owner, a non
exclusive easement for support, enclosure, use and Mainfenance with respect to Common
Walls, Floors and Ceilings existing ot constructed in and along the common boundaries
of the 318 Retail Property and such Owner's Parcel.

(G) 318 Residential Utilities. To 318 Residential \(and if requested by the
applicable Utility Company, to such Utility Company) non exclusivé easements for utility
purposes required by the 318 Residential Property in those areas st ¢the 318 Retail
Property where such utilities are currently located or to be located as part of the 318
Residential Improvements. If at any time it shall become necessary to relocats or add to
utility easements (including installation of Facilities) other than where currently located
or to be located as part of the 318 Residential Improvements in the 318 Building in order
to provide required utility service to the 318 Residential Property, 318 Retail agrees to
grant such additional or relocated utility easements (at such location mutually agreed to
by 318 Retail and 318 Residential) provided (1) such easements do not unreasonably
interfere with the business operations and reasonable use and enjoyment of the 318 Retail
Property for the purposes for which the 318 Retail Property is used, (2) 318 Retail shall
not be required to grant an easement which would convert otherwise available rentable
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space or space in the 318 Retail Property used for 318 Retail’s business to such
Easement, unless such relocation or additional casements are required by Law and no
other space is reasonably available and 318 Retail is equitably compensated for the value
of such converted space, and (3) 318 Residential sha]l pay 318 Retail’s reasonable costs
Or exXpenses in connection with granting such easement.

(H) 318 Residential Mechanical Rooms. To 318 Residential, a non exclusive
easement for the use of equipment and mechanical rooms now or to be located in the
basement of the 318 Retail Property, which rooms contain Facilities serving the 318
Residential Property for Commonwealth Edison Company (or any replacement electric
service provider), Peoples Gas, the telephone company, the cable television company, the
fire pump room, if any, the domestic water pump room, the sanitary and kitchen waste
ejector pump room, the kitchen waste grease trap collector room, other utility rooms and
any-4an rooms.

0% 318 Residential Owned Facilities. To 318 Residential, an easement
permitting " the existence, attachment and Maintenance of 318 Residential Owned
Facilities in‘th& 318 Retail Property in locations now existing or in locations resulting
from the constriction of the 318 Residential Improvements or other locations in the 318
Retail Property mutnally acceptable to 318 Residential and 318 Retail.

ARTICLE 6

STRUCTURAL SUPPORT

6.1  Structural Safety and Inteprity:, No Owner shall do or permit any act which
would adversely affect the structural safety or inicgrity of any portion of either Building.

6.2 Construction of Support.

(A}  The Owner responsible for any advesse zifect on the structural safety or
integrity of any portion of either Building shall cotaimence the construction of ali
necessary remedial structural support within a reasonable time under the circumstances
and shall diligently complete or cause completion of such cobstruction in accordance
with plans and specifications detailing necessary remedial structurzi si pport prepared by
or approved by Architect and the impacted Owner or Owners (whoscarpraval will not be
unreasonably withheld or delayed). The responsible Owner shall pay-all costs and
expenses, including all architectura] and engineering fees in connection with ¢onstruction
of the remedial structural support, including any ongoing Maintenance costs. The
provisions of Sections 11.2 and 11.3, and not this Article 6, shall apply if the adverse
effect of the structural safety or integrity of either Building results from a fire or other
casualty.

(B)  The construction of such necessary remedial structural support shall be
performed by a contractor or contractors jointly selected by the impacted Owners {with
the advice of the Architect) (which selection shall be subject to the approval of the
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Mortgagees). If the impacted Owners, and their Mortgagees, fail to agree upon the
selection of a contractor or contractors, the selection of a contractor or contractors shall
constitute an Arbitrable Dispute, For purposes of this Article 6, provision or construction
of necessary remedial structural support shall also include any Maintenance required to
remedy or prevent any adverse effect on the structural integrity or safety of the impacted
Building.

occurred or is occurring shall, upon not less than ten (10) business days’ advance written notice
to the othier Dwner or Owners (except that such advance written notice shall not be required in an
Emergency Situation), provide necessary remedial structural support as and wherever required,
or the Owners shall jointly undertake to provide substitute or additional structural support;
provided, howeved, the responsible Owner shall be lable for and pay all costs and expenses
incurred as a result of t'ie other Owner’s provision of any necessary remedial structural support,

ARTICLE 7
SERVICES
7.1 Services Provided by 34 11 Residential to 310 Retail, 318 Residential and 318

Retail. 310 Residential shall furnish o1 ceuse to be furnished the following services to 310
Retail, 318 Residential and 318 Retail when, a5 zud if required:

(A)  Domestic (City) Water. Foi 310 Retail and 318 Residential, maintenance
of Facilities providing for delivery of doméstic (City) water upon the terms and
conditions set forth in Exhibit 7.1(A).

(B)  Fire Pumps and Combinatien Standjige. System. Maintenance of
Facilities providing for the fire pumps and combination standjipe system upon the terms
and conditions set forth in Exhibit 7.1(B).

(C)  Storm Water Drainage. For 310 Retail, storm water-drainage of the 310
Building upon the terms and conditions set forth in Exhibit 7.1(C).

(D) Primary Fire and Life-Safety Systems and Fire Conirol Panel.
Maintenance of the Facilities located on the first floor of the 310 Residential Property
providing each Building’s fire and life-safety systems and fire control panel upon the
terms and conditions set forth in Exhibit 7 A(D).

(E)  Electric Metering. Maintenance of electric metering upon the terms and
conditions set forth in Exhibit 7. 1{(E).
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(F) Loading Dock Area and 310 Service Elevator. Maintenance of the
Loading Dock Area and 310 Service Elevator upon the terms and conditions set forth in
Exhibit 7.1(F).

(G)  Street Level Exterior Maintenance and Snow Removal. Street Jevel

exterior maintenance and snow removal upon the terms and conditions set forth in
Exhibit 7.1(G).

(H) 310 Facade. Maintenance of the 310 Fagade and maintenance of other
portions of the facade of the 310 Building upon the terms and conditions set forth in
Exhibit 7.1(H).

(D Expansion Joints. Maintenance of the expansion joints located at various
levels and elevations scparating the 310 Building and the 318 Building upon the terms
and <onditions set forth in Exhibit 7, 1(D).

|5 Window Washing. Washing exterior 310 Building windows upon the
terms and conditions set forth in Exhibit 7.1(J).

(K)  Extesior Lighting and Flag. Installation, attachment, operation and
Maintenance of light fixtures and Facilities illuminating the exterior of the 310 Building
and maintenance of the {lagpoles located thereon upon the terms and conditions set forth
in Exhibit 7.1(K).

(L)  Security System. ILse and Maintenance of the security system
surveillance equipment, cameras, vidso taping equipment and key card access equipment
upon the terms and conditions contained in Exhibit 7.1(L).

(M)  Gas. Maintenance of Facilities vrovided for the delivery of gas upon the
terms and conditions set forth in Exhibit 7.1(M):

(N)  Waterproofing. At its sole cost and expense, waterproofing and drainage
of the Garage, including the Garage membranes.

The services which 310 Residential provides under this Section 1nay not be refused by the
other Owners. However, 310 Retail and 318 Retail, in the case of the servines described in
Sections 7.1(G) and 7.1(J), may supplement the services then being provided by310 Residential,
at their sole cost and expense, provided such services are coordinated with the servites provided
by 310 Residential and in the case of window washing, the 310 Retail Property (and 310 Retail
Building) and the 318 Retail Property (and 318 Retail Building) are left in a clean, sightly and
safe condition.

1.2 Other Services.

(A)  Other Services by 310 Residential. If necessary, 310 Residential shall
furnish or cause to be furnished the services to 310 Retail reasonably required by 310
Retail for normal business operations of the 310 Retail Property, on terms and conditions
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‘mutaally acceptable to 310 Retail and 310 Residential. Once determined, 310 Retail and
310 Residential may amend this Agreement to incorporate the terms and conditions
agreed to by the Owners regarding these services.

- (B) 310 _Roof 310 Residential shall furnish or cause to be furnished
Maintenance of the 310 Roof upon the terms and conditions set forth in Exhibit 7.2(B).

(C) 318 Roof 318 Residential shall furnish or cause to be furnished
Maintenance of the 318 Roof upon the terms and conditions set forth in Exhibit 7.2(B).

(D)  Storm Water Drainage. 318 Residentia] shall provide Maintenance of
the storm water drainage systems serving the 318 Building upon the terms and conditions
set forth in Exhibit 7.1(C).

(E)  Fire Control Panel. 318 Residential shall provide Maintenance of the
Facilitics-located on the first floor of the 318 Residential Property that provide the 318
Buildiug’s satellite fire and life-safety system monitoring panel, which supplements the

main fire aud1ifz-safety system fire control panel, upon the terms and conditions set forth
in Exhibit 7.1(D)

(F}  Streei Level Exterior Maintenance and _Snow Removal. 318
Residential shall provid: stieet level exterior maintenance and snow removal upon the
terms and conditions set forth :n Exhibit 7.1(G).

(G) 318 Facade. 318 Retail shall provide Maintenance of the 318 Fagade
upon the terms and conditions set foith in Exhibit 7.1(H)

(H)  Exterior Lighting and Flag ~318 Residential shall provide installation,

attachment, operation and Maintenance of lighs fixtures and Facilitics illuminating the
exterior of the 318 Building upon the terms and conditions set forth in Exhibit 7. 1(K).

7.3 Obligation to Furnish Services. Each Owre pbligated to perform services
hereunder shall make a good faith effort to operate its Facilities arid Zurnish all services required
under this Article 7 in a manner consistent with its intended respective use as mixed-use
commercial and residential property and the level of operation and mauageinent of comparable
properties in downtown Chicago, Iilinois. Each Owner shall use reasonsble diligence in
performing the services required of such Owner as set forth in this Article 7/but shall not be
liable under this Article 7 for interruption or inadequacy of service or loss or damage-to property
or business arising out of such interruption or inadequacy, except as may be provided in

Sections 7.4 and 7.5, Each such Owner obligated to furnish services hereunder reserves the right

to curtail or halt the performance of any service hereunder at any time in reasonable respects
upon reasonable advance notice under the circumstances (except in an Emergency Situation) and
for a reasonable period of time to perform Maintenance or in an Emergency Situation. Each
Owner who is obligated to maintain, repair and replace any Facilities under Sections 7.1 and 7.2
which are connected to other Facilities in either Building, the responsibility for whose
Maintenance is another Owner’s under this Article 7, shall perform its obligations under
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Section 7.1 or 7.2 in such a manner and standard so as to permit and facilitate the other Owner’s
performance of its obligations under Article 7. Where an exception exists to an Owner’s
obligation to perform Maintenance of Facilities described in an Exhibit to Article 7, such
exception has been set forth in the Exhibit. :

7.4 Payment for Services. Payment for services rendered pursuant to this Article 7
and other charges and fees related 1o such services, including overhead and supervision fees,
shall be made in accordance with the terms and provisions of Exhibit 7.4 attached hereto and
made a part hereof.

7.5 Owner’s Failure to Perform Services.

(A} If an Owner shall fail to perform as required by the terms and conditions
of this Article 7 (except when such failure is caused by another Owner or by Unavoidable
Delzy ar except when an Owner obligated to perform the service is entitled to discontinue
such service pursuant to Section 7.3 or Section 7.7 hereof) and such failure shall continue
for a pericd of ten (10) days after receipt of written notice thereof to the Defaulting
Owner from ‘ne'Creditor Owner, the Creditor Owner shall have the right to perform the
same (without liaiting any other rights or remedies of such Owner) until such time as the
Defaulting Owner cur>s-its failure to perform. Such notice shall not be required in an
Emergency Situation atfecting either Building or any of their Occupants.

(B)  During any peried in which the Creditor Owner is performing pursuant to
Section 7.5(A) hereof, the Defauiting Owner shall make payments to the Creditor Owner
as provided in Exhibit 7.4.

(C)  Ifadispute exists as to wiciher the Owner has failed 1o perform, then such
dispute will constitute an Arbitrable Disputc »which may be submitted to arbitration under
Article 13 if not resolved within ten (10) days atter the dispute arises. Failure to submit
the matter to arbitration shall not vitiate an Owrer’s ri glits under Section 7.5(A) and (B).

7.6 Data Unavailable from Metering. Where the alio:ation of the cost of a service
under Article 7 is based on usage recorded by meters, and if at any time the actual allocation of
cost of service based on an Owner’s usage recorded by meters cannot be determined because the
meters or system for recording metered information are not installed or operaiive, then for such
period when the usage data from meters is unavailable, the Owner performing sach service shall
in good faith make such reasonable determination of costs based on historical 4ata and usage,
using such experts or systems as such Owner may consider helpful to achieve an-estimate of
usage. Such Owner shall notify the other Owner or Owners in detail of its determination of
estimated usage and the method for such determination at the time such Owner sends a
Projection Notice or Statement (as such terms are defined in Exhibit 7.6) or statement of Net
Capitalized Cost of Replacement under Exhibit 7.6 relating to such service. If, within thirty (30)
days after receipt of such notice, the Owner receiving such notice does not, in good faith, dispute
that estimated usage has been determined reasonably, such determination of usage shall be final
and conclusive upon the parties for such period; provided further, however, if the Owner
receiving such notice, in good faith, disputes that the estimated usage has been determined
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reasonably, such Owner shall so notify the other Owner. If the Owners fail to agree concerning
the method of estimating usage within thirty (30) days after receipt of the disputing Owner’s
notice, then any Owner may submit the question to the Architect or other expert agreed to by the
parties for its advice. The Architect or other expert agreed to by the parties shall advise the
Owners concerning a resolution of the question within a reasonable period of time after the
dispute has been submitted to the Architect or other expert, Subsequent failure to agree shall
constitute an Arbitrable Dispute, if the amount involved exceeds $15,000 (in 2007 equivalent
dollars).

7.7 Discontinuance of Services. If, at any time, a Defaulting Owner fails to perform
its obligations under Article 6 or Article 7 or to pay a Creditor Qwner any sum of money payable
to the Creditor Owner pursuant to the provisions of Article 6 or Article 7 within ten (10) days
after receiot of written notice from the Creditor Owner demanding payment of said sum of
money, 1oer, in addition to any other rights or remedies the Creditor Owner may have, the
Creditor Owper may discontinue furnishing services to be furnished by the Creditor Owner
under Article 7 uitil said sum of money is paid; provided, however, that if the Defaulting Owner
in good faith dispiias the Defaulting Owner’s obligation to pay said sum of money and diligently
contests any action Or proceeding brought to collect said sum of money or to enforce any lien
therefor, or brings an.astion or initiates an arbitration proceeding (where permitted or provided
for under Article 13) to detsrmine the respective rights of the parties to such dispute and
diligently prosecutes the same, théithe Creditor Owner may not discontinue furnishing any such
services unless and until it shall finally be determined by arbitration in accordance with
Article 13 hereof or a final non appealable order of a court of competent jurisdiction that the
Defauiting Owner is obligated to pay scid sum of money and thereafter said sum of money
remains unpaid in excess of five (5) days «fter any such determination; and further provided,
however, that the Creditor Owner may not discontinue any such services if such discontinuance
would cause an Emergency Situation (other than ope involving solely economic loss) or hinder
steps to remedy an existing Emergency Situation (0%02r than one involving solely economic
loss). Notwithstanding that there may be dispute as ‘tz"the amount owed, an Owner shall
nevertheless continue making payments as required under this Article 7 and Exhibit 7.4 until the
dispute is resolved, at which time the Owners shall refund any overpayment or pay any
deficiency, as applicable, including any interest thereon required unrder Exhibit 7.4,

7.8 Replacement of Facilities. An Owner may, in replacing Facilities, replace such
Facilities with Facilities substantially equivalent or better providing substzntially the same
quality of service or better, Any Owner may correct the description of the'rgom number or
Facilities described in the Article 7 Exhibits by notice to the other Owner if such correction is
due to error in the description or due to the replacement of such Facilities.

ARTICLE §

INDEMNIFICATIONS; LIENS: COMPLIANCE WITH LAWS; ZONING; USE:
SIGNAGE; ENVIRONMENTAL AND ENGINEERING REVIEW

81  Indemnity by Owners. FEach Owner (hereinafter in this Section 8.1, the
“Indemnifying Owner”) covenants and agrees, at its sole cost and expense, to indemnify,
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defend and hold harmless the other Owners (hereinafter in this Section 8.1, the “Indemnitee™)
from and against any and all claims, including any actions or proceedings, against Indemnitee,
for losses, liabilities, damages, judgments, costs and expenses by or on behalf of any Person
other than the Indemnitee, arising from the Indemnifying Owner’s negligent use, possession or
management of the Indemnifying Owner’s portion of the Buildings or Property or Owned
Facilities or activities therein or arising out of the Indemnifying Owner’s negligent use, exercise
or enjoyment of an Easement or F acility, and from and against all costs, reasonable attorneys’
fees (including appeals of any judgment or order), expenses and liabilities incurred with respect
to any such claim, action or proceeding arising therefrom, but only to the extent the [ndemnitee
is not insured against such losses, liabilities, damages, judgments, costs, or expenses under valid
and collectible insurance policies. In case any action or proceeding is brought against the
Indemnitee by reason of any such claim, Indemnifying Owner, upon notice from Indemnitee,
covenants to resist or defend such action or proceeding with attorneys reasonably satisfactory to
Indemnitee. . Any counsel for the insurance company providing insurance against such claim,
action or prozeyding shall be presumed reasonably satisfactory to Indemnitee.

8.2 Licus.. Every Owner (the “Liening Owner”) shall remove, within thirty (30)
days after the filing therzof, any mechanics’, materialmen’s, manager’s or broker’s or any other
similar lien arising by-zcason of the acts of the Liening Owner, its agents and contractors or any
work or materials or servicéedor which the Liening Owner or its agents or contractors has
contracted (A) against any othet Owners’ portion of the Buildings or Owned Facilities, or
(B) against its own portion of the Buiiding or Owned Facilities, if the existence or foreclosure of
such lien against its own portion of e Building or Owned Facilities would adversely affect any
other Owner (such other Owner in (Aj ot (B) being the “Impacted Owner”). The Liening
Owner shall not be required to remove such/lier: within thirty (30) days after its filing if: within
said thirty (30) day period, (A) such Hen carnot be foreclosed, and (B) the Liening Owner
(1) shall in good faith diligently proceed to Corilest the same by appropriate actions or
proceedings and shall give written notice to the Impacted Owner of its intention to contest the
validity or amount of such lien and (1i) shall deliver/t6 the Impacted Owner either, at the
Impacted Owner’s option: (a) cash or a surety bond flom a responsible surety company
acceptable to the Impacted Owner in an amount equal to one hurcived fifty percent (150%) of the
lien claim and all interest and penalties then accrued thereon or si:ch greater amount as may
reasonably be required to assure payment in full of the amount claimed plus all penalties, interest
and costs which may thereafter accrue by reason of such lien claim-or £2) other security or
indemnity reasonably acceptable to the Impacted Owner’s title insurance company and the
Impacted Owner. An endorsement by the Impacted Owner’s title insurance commany over such
lien claim to the Impacted Owner’s title insurance policy shall be deemed  an indemnity
reasonably acceptable to the Impacted Owner and satisfy the requirements of (ii), In any case, a
Liening Owner must remove or release such lien prior to entry of a final judgment of foreclosure.
If the Liening Owner fails to comply with the foregoing provisions of this Section 8.2, thereby
becoming a Defaulting Owner, the Impacted Owner, thereby becoming a Creditor Owner, may
take such action as the Creditor Owner may deem necessary to defend against or remove such
lien. The Creditor Owner shall be entitled to payment from the Defaulting Owner for all costs
and expenses (including reasonable attorneys’ fees and litigation expenses, including appeals of
any judgment or order) paid or incurred by the Creditor Owner in defending against, Iemoving or
attempting to remove or defend against such lien and may use any security delivered to the
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Creditor Owner for such purposes and for any other damages from Defaulting Owner’s breach
under Section 8.2,

8.3 Compliance With Laws. Every Owner:

(A)  shall each comply with all Laws, if noncompliance by such Owner with
respect to its portion of the Project or any part thereof or Owned Facilities or areas for
which such Owner has been granted an exclusive easement would subject either of the
other Owners to civil or criminal liability, or would jeopardize the full force or effect of
any certificate of occupancy issued to cither of the other Owners or for the Building itself
or would jeopardize the any Owner’s right to occupy or utilize beneficially its respective
portion of the Project or any part thereof or Owned F acilities or any FEasement
(considering the time and circumstances), or would result in the imposition of a lien
2gainst any of the property of either of the other Owners;

B} shall each comply with all tules, regulations and requirements of any
insurance xavng bureau having jurisdiction of the Project or any portion thereof or the
requirements of any insurance coverage on either of the other Owner’s portion of the
Project or Owned Facilities if noncompliance by it with respect to its respective portion
of the Project or any rortion thereof or Owned Facilities would (i) increase the premiums
of any policy of insurance-maintained by any of the other Owners or the premiums of any
policy of insurance mairtained by all Owners (unless the non complying Owner pays all
such increases), or (ii) rendér-any other Owner’s portion of the Project or Owned
Facilities uninsurable, or (iii) cieéte a valid defense to any of the other Owners’ right to
collect insurance proceeds under priicies insuring such other Owner’s portion of the
Project or Owned Facilities; and :

(C)  shall each deliver to every ‘othir Owner, within ten (10) business days
after receipt, a copy of any written report, citetion or notice having an effect on or
relating to compliance of the Project with Laws.

8.4 Zoning.

(A)  None of the Owners shall (i) make any Alteraticus, (ii) allow any use of
their respective portions of the Project, or (iii) take or fail to take any action which would
violate the provisions of the Chicago Zoning Ordinance or the Exicting Zoning, as said
ordinances may be amended from time to time.

(B}  The 310 South Michigan Property and 318 South Michigan Property are
each treated as one zoning lot for purposes of complying with the Existing Zoning. If the
applicable zoning ordinances require that there be a single designated controlling entity
for either zoning lot, then for purposes of dealing with the City of Chicago, 310
Residential shall be such designated entity for the 310 South Michigan Property and 318
Residential shall be such designated entity for the 318 South Michigan Property.
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All excess Gross Floor Area (as such term is hereinafter defined) on the
Project available as of the Effective Date of this Agreement, after first taking into account
the legal impact of the 310 Residential Improvements on such calculation, is hereby
allocated (i) with respect to the property upon which the 310 Building is located, to 310
Retail and (ii) with respect to the property upon which the 318 Building is located, to 318
Retail. The term “Gross Floor Area” shall have the same definition as that contained in
the Chicago Zoning Ordinance as of the date this Agreement is recorded or, if such term
is changed or amended, then the comparable definition contained in the Chicago Zoning
Ordinance relating to usable arca.

(D)  Applications for variations, changes, modifications or amendments to the
provisions of the Chicago Zoning Ordinance and the Existing Zoning applicable to the
Project which conform to the restrictions contained in Section 8.4(C) above and do not
cliange the permitted use under such ordinances or this Agreement, may be filed and
processed solely by the Owner or Owners of the portion of the Building directly affected
by suck spolication and shall not require the joinders of the other Owner or Owners,

(E) "~ Each Owner shall execute such applications or other instruments as may
be necessary tr-obtain any zoning variation, change, modification or amendment
conforming with t'ie)provisions of this Section 8.4, including without limitation, the
combination of zoniug lsts and allocation of excess development rights, density or
number of allowable uni:s referred to in (B) above and use and allocation of Gross Floor
Area referred to in (C) above;-orovided, however, the Owner requesting such zoning
variation, change, modificatiorr 4r amendment shall indemnify and hold harmless the
other Owners from and against any «and all loss, liability, claims, judgments, costs and
expenses arising out of the other Ovuers’ execution of such applications or other
instruments. If any Owner fails to execuie $aid applications or instruments when required
hereunder to do so, the Owner requesting such zoning variation, change, modification or
amendment is hereby irrevocably appointed attomey in fact of such Owner (such power
of attorney being coupled with an interest) to execu’e said application or instruments on

behalf of such Owner.
8.5  Use.

(A)  No use shall be permitted in the Project which does jiot zomply with Law,
or would increase significantly the cost of insurance maintained by i Gmer. No use in
the 310 Condominium shall be permitted which does not compiy” with the 310
Condominium Declaration. Nothing contained in the Section shall authorize or permit
any use by 310 Residential not allowed in the 310 Condominium Declaration. However,
if there is a conflict or ambiguity between the provisions of this Section and the
provisions contained in the 310 Condominium Declaration with respect to use by 310
Residential, those contained in this Agreement shall govern, control and prevail. No use
in the 318 Condominium shall be permitted which does not comply with the 318
Condominium Declaration. Nothing contained in the Section shall authorize or permit
any use by 318 Residential not allowed in the 318 Condominium Declaration. However,
if there is a conflict or ambiguity between the provisions of this Section and the
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provisions contained in the 318 Condominium Declaration with respect to use, those
contained in this Agreement shall govern, control and prevail.

(B)  The following uses shall not be permitted in the Project without the

consent of all of the Approving Parties, which may be withheld in an Approving Parties’
sole and exclusive discretion:

CHGO2\40095798.10

(1) Any fire sale, bankruptcy or going out of business sale (unless
pursuant to a court order with proper permits issued by the City of Chicago);

(i) Any mortuary or funeral home;

(i)  Any establishment selling or exhibiting pornographic materials or
drug-related paraphernalia;

(iv)  Any adult theater or live performance theater exhibiting nude or
‘ewd performers or performances or lascivious behavior;

v Any bar, tavern, restaurant or other establishment whose
reasonably projected annual gross revenues from the sale of alcoholic beverages
for on-premises consumption exceeds forty-five percent (45%) of the gross
revenues of such busiuess;

(vi)  Any flez market, amusement or video arcade, pool or billiard hall
or dance hall;

(vi)  Any package liquor store;

(viif) Any clinic or office peifoiriing abortions;

(ix)  Any off-track betting store or parlcr;

(x) Any pawn shop or currency exchange:

(x1)  Any deep discount electronic merchandise i apparel store;

(xi))  Any fast food operation selling prepared or-cuoked fast food
primarily for consumption off the premises comparable to McDoazid’s, Kentucky
Fried Chicken, Popeyes, Taco Bell, Pizza Hut, Wendy’s and Bueger King;
provided, however that this restriction shall not prohibit a user selling coffee and
coffee-related drinks and food for consumption off premises comparable to
Starbuck’s, Caribou Coffee, Peet’s Coffee and Seattle’s Best Coffee; and

(xiii) the use, presence or release of Hazardous Materials, except in the
ordinary course of the permitted and usual business operations conducted thereon,

provided that any such use shail at all times be in compliance with all applicable
environmental laws.
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Exterior Building Signage/Visible Window Treatments,

(A) 310 Retail shall have the exclusive right to use the exterior of the 310
Building below the floor of the lowest unit in the 310 Condominium for signage. 310
Retail shall not be permitted to install or use any signage in the interior of the lobby of
the 310 Building. Except as permitted by Section 4.2(G) hereinabove, none of 310
Residential, the 310 Association, or any Unit Owner or Occupant of the 310 Residential
Property or the 310 Condominium may place or install any signage on the exterior of the
310 Building or in the interior of the 310 Condominium which is visible from the exterior
of the 310 Building.

(B) 318 Retail shall have the exclusive right to use the exterior of the 318§
Building for signage below the floor of the lowest Unit in the 318 Condominium. Except
as’ permitted by Section 5.2(G) hereinabove, none of 318 Residential, the 318
Assaciation, or any Unit Owner or Occupant of the 318 Residential Property or the 318
Condoruziium may place or install any signage on the exterior of the 318 Building or in
the interior of the 318 Condominium which is visible from the exterior of the 318
Building.

(C) Al exterior Building signage permitted by this Section, or by any other
Section of this Agreement -must also comply with the following requirements:

(1) all exterior building signs must comply with applicable Law;
(i)  all signs must be-installed and operated in a first-class manner; and

(i) all signs must be prefessionally designed and fabricated,

87  Environmental and Engineering Review. Each Owner (“Inspecting Owner”)
shall have the right in certain instances listed below to ol{ain from an environmental engineer or
an inspecting architect or engineer of the Inspecting Owaer’s  choice and at the Inspecting
Owner’s own cost and expense, an audit, review, assessment st report (each referred to as a
“Review”) relating to the Project, which Review may include tesis Or inspections of the other
Owner’s portion of the Project as part of such Review. The Inspeeting Owner shall use
reasonable efforts to minimize the disruption of the other Owner’s operaiion.of business or use in
its portion of the Project and shall repair any damage to property of the other Gvaer caused by a
Review. The instances when an Owner may obtain a Review necessitating tests.or inspections of
the other Owner’s portion of the Project are:

(A)  if the Inspecting Owner has entered into or will enter Into a contract to sell
or refinance its property in which a requirement of said contract is a Review; or

(B)  if the Inspecting Owner’s then current Mortgagee has requested a Review:
or

(C)  ifaReview is required by Laws; or
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(D) if the Inspecting Owner, in good faith believes that the other Owner may

have breached the provisions of Sections 8.3, 8.4 and 8.5 as it relates to the matters which
could be disclosed by a Review or that the Inspecting Owner may be adversely affected
or subject to liability as a result of matters which could be disclosed by a Review.

1041
Insurance:
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ARTICLE 9

INTENTIONALLY OMITTED

ARTICLE 10

INSURANCE

Insurance R.equired. The Owners shall procure and maintain the following

A}~ Real and Personal Property.

1) 310 Residential shall keep the 310 Residential Property, 310
Residential Cwned Facilities and 310 Fagade insured for no less than “all risk”
coverage on rezi property and personal property owned by 310 Residential used in
the operation of ‘he 310 Residential Property for an amount not less than one
hundred percent (100%) of the insurable replacement cost thereof, except that if
the 310 Residential Proreriy is submitted to the Act such percentage shall be
increased (but not decreased) to-the amount of coverage required by the Act, at all
such times the 310 Residential Property remains subject to the Act.

(i) 318 Residential shal’ keep the 318 Residential Property, 318
Residential Owned Facilities and 318 ragude insured for no less than “all risk”
coverage on real property and personal property-awned by 318 Residential used in
the operation of the 318 Residential Property for" an amount not less than one
hundred percent (100%) of the insurable replaceinent cost thereof; except that if
the 318 Residential Property is submitted to the Ac such percentage shall be
increased (but not decreased) to the amount of coverage required by the Act, at all
such times the 318 Residential Property remains subject to the At

(i) 310 Retail shall keep the 310 Retail Property (otliez than the 310
Fagade) and the 310 Retail Owned Facilities insured for no less than-“all risk”
coverage on real property and improvements and betterments owned by 310
Retail used in the operation of the 310 Retail Property for an amount not less than
one hundred percent (100%) of the insurable replacement cost thereof. 310 Retail
may, in its discretion, include or exclude from such insurance improvements or
betterments and personal property owned by tenants or others from such
coverage.
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(tv) 318 Retail shall keep the 318 Retail Property (other than the 318
Facade) and the 318 Retail Owned Facilities insured for no less than “all risk”
coverage on real property and improvements and betterments owned by 318
Retail used in the operation of the 318 Retai] Property for an amount not less than
one hundred percent ( 100%) of the insurable replacement cost thereof. 318 Retail
may, in its discretion, include or exclude from such insurance improvements or

betterments and personal property owned by tenants or others from such
coverage,

(v)  Each Owner shail separately insure on an “all risk” basis its loss of
rental income or use caused by business interruption or extra expense incurred to
reduce such loss of income, in such amounts and with such deductibles as may be
carried by prudent owners of first class commercial of residential buildings in the
City of Chicago, Illinois, and shall pay all premiums for such coverage.
Replacement cost shall be determined annually by an independent appraiser or by
a‘method acceptable to the insurance company providing such coverages. Such
politizs shall be endorsed with a replacement coverage endorsement and an
agreed 2mount clause (waiving any applicable co insurance clause) in accordance
with sucl: determination or appraisal.

(BY  Public Lizisility. Each Owner shall (1) insure against public liability
claims and losses on a comprehensive or commercial general liability form of insurance
with broad form coverage endorsements covering claims for personal and bodily injury or
property damage occurring in, or; under, within, upon or about the Project, or as a result
of operations thereon (including contiaciual liability covering obligations created by this
Agreement including, but not limited io; those indemnity obligations contained herein),
and (2) maintain automobile liability insuranee for owned, non owned and hired vehicles,
each coverage in such amounts as may be requived by Law and as may from time to time
be carried by prudent owners of first class coinmercial or residential buildings (as the
case may be) in the City of Chicago, Illinois, but in al events for limits, as to each Qwner
and its portion of the Project, of not less than $1,004.800 combined single limit for
personal and bodily injury or property damage with an amsani not less than $9,000,000
umbrella coverage. Each such policy shall be endorsed ic provide cross liability or
severability of interests for the named insureds.

(C)  Boiler and Machinery. The Owners shall jointly insure {neir boiler and
machinery risks, on a comprehensive, blanket basis covering all equiprisny, machinery
and apparatus in the Buildings consisting of, but not limited to, boilers, heatirs upparatus,
fired and unfired pressure vessels, air conditioning equipment, miscellaneous electrical
apparatus and their appurtenant equipment on a repair or replacement basis for not less
than $5,000,000 limit each accident, and also providing coverage, as to each Owner in
accordance with its own needs for loss of renta] income or use caused by business
interruption or extra expense incurred to reduce such loss of income, in such amounts as
may be carried from time to time by prudent owners of first class commercial or
residential buildings in the City of Chicago, Illinois. Alternatively, each Owner may
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separately insure its loss of rental income caused by business interruption or extra
expensc incurred to reduce such loss of income in required amounts. '

(D}  Flood and Earthquake. The Owners may, in addition to “all risk”
property insurance required under Section 10.1(A), determine to jointly insure their
respective portions of the Project against earthquake and flood risks in an amount equal
to the replacement cost thereof or such lesser amount ag then may be reasonably available
in the insurance market; both subject, however, to deductibles available and reasonable
for such types of insurance.

(E)  Builder’s Risk. Each Owner shall carry “all risk” builder’s risk insurance.
(including loss of income and “soft costs”) for not less than the completed value of the
work then being performed by such Owner or Owners under Article 6, Section 11.2,
Seetion 11.3 or Section 16.4 or for any Alterations which require another Owner’s
consentunder Section 16.1 and for the 310 Residential Improvements by 310 Residential
and the 348 Residential Improvements by 318 Residential. Such insurance shall include
coverage 1ot ‘tems stored off site and items in transit for an amount sufficient to cover
fully any loss. %oss of rental income or use and “soft costs” occurring during the period
covered by builds:i”s risk insurance shall be insured in such amounts as may be carried by
prudent owners of firs. slass commercial or residential buildings in the City of Chicago.
Coverage under this Section 12.1(E} shall only be required to the extent such coverage is
not already provided within the property coverage under Section 12.1(A).

(F)  Worker’s Conipsnsation. Each Owner shall carry worker’s
compensation insurance in amounts us required by Law and employer’s liability
insurance in not less than the following mnounts: bodily injury by accident, $1,000,000
cach accident; bodily injury by disease, $1 000,000 each employee.

102 Insurance Companies. Unless all Owrérs ntherwise agree in writing, but in any
cvent subject to the approval of the Mortgagees, with respect o each of the insurance policies
required in Sections 10.1(A), 10.1(C), and 10.1(D) and 10.1(E} f{or work being performed under
Section 6.2(B) or 11.3) hereof, the interest of all Owners shall be ipsured by the same insurance
companies. Such policies may be issued in combination covermng one or several items and
covering jointly the interests of each Owner. Unless otherwise unanimously agreed in writing,
there shall be a single joint policy for insurance required under Sections 10.1(C), 10.1(D) and
10.1(E) (for work being performed under Sections 6.2(B) or 11.3 of this Agreeresii). In the case
of any insurance policy covering the Owners jointly, the Owners shall apportiorthe premium
based on the manner in which the insurance company has underwritten the risks.” Pclicies not
required to be a single joint policy may be joint or may be issued separately by the same
insurance company with respect to each Owner’s interest in the Project. If separate policies are
issued, they shall be coordinated so that there are no gaps in coverage, and the insurance
company shall agree that the entire Property will be covered among the Owners’ separate
policies. The Owners will consult with one another at least annually (and may retain a
consultant to advise them, the cost of employing such consultant to be shared in the same manner
as provided in Section 10.4) concerning the advantage and disadvantages to each Owner and the
Project as a whole of separate insurance policies as opposed to joint policies, where separate
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policies are permitted, and will give careful consideration to these matters before choosing to
have separate policies. If the Owners do not each agree to have separate policies, where
permitted, joint policies shall be obtained. If a joint policy is issued for the insurance required
under Section 10.1(A), then coverage under Section 10, 1(D) may be included in the same policy.
In the event the Owners cannot agree upon the insurance companies to provide the insurance
required under Section 10.1(A), 10.1{C), 10.1(D) and 10.1(E) (where required to be a joint
policy), the decision of 310 Residential shall be binding upon the other Owners. In the event that
any Owner disagrees with the apportionment of the insurance premium, the question of selection
of an insurance company or apportionment of premium shall constitute an Arbitrable Dispute.
Insurance policies required by Section 10.1 hereof shall be purchased from reputable and
financially responsible insurance companies, taking into consideration the nature and amount of
insurance requited, who shall hold a current Policyholder’s Alphabetic and Financial Size
Category Pating of not less than A/XIV (or such lesser rating as the Owners and Mortgagees
may agiee; according to Best’s Insurance Reports or a substantially equivalent rating from a
nationally reoznized insurance rating service. If separate insurance companies provide the
coverages requirer hereunder, then all such companies shall coordinate their coverages with the
other, to insure that there are no gaps in coverage, and any disputes regarding coverages will not
delay adjustments of l5ss and payments to the insureds,

10.3  Insurance Previsions. Each policy described in Section 10.1 (other than
Section 10.1(F)) hereof: (i) shal! piovide that the knowledge or acts or omissions of any insured
party shall not invalidate the policy-as against any other insured party or otherwise adversely
affect the rights of any other insured party under any such policy; (i) shall insure as “named”
insureds all of the Owners (except that the Owners other than the primary insured shall be
“additional” insureds under policies describsd in 10.1(B)); (iii) shall provide (except for liability
insurance described in Section 10.1(B), for which it is inapplicable) by endorsement or
otherwise, that the insurance shall not be invalidate? chould any of the insureds under the policy
waive in writing prior to a loss any or all rights of resovery against any party for loss occurring
to the property insured under the policy, if such proviions or endorsements are available and
provided that such waiver by the insureds does not invalidaté the nolicy or diminish or impair the
insured’s ability to collect under the policy, or unreasonably “crease the premiums for such
policy unless the party to be benefited by such endorsement oi provision pays such increase;
(iv) shall provide, except for liability insurance required by Sect'on 10.1(B), that all losses
payable thereunder shall be paid to the Depositary in accordance with' the terms of Article 18
hereof, unless the Owners otherwise agree, subject to the consent of the Mcrtsagees; (v} shall
provide for a minimum of thirty (30) days’ advance written notice of fae" cancellation,
nonrenewal or material modification thereof to Mortgagees and all insureds theréuncer; (vi) shall
include a standard mortgagee endorsement and loss payable clause in favor of the ivortgagees
reasonably satisfactory to them; and (vii) shall not include a co insurance clause. Unless
otherwise specified herein, the “all risk” form of property related insurance required to be
procured and maintained by the Owners shall provide no less coverage (with the exception of
deductible amounts) than the standard form of insurance currently promulgated by the Insurance
Services Office, its successor, or other substantially similar insurance organization having
responsibility for the design and publication of standardized insurance coverage forms for use by
the insurance industry.

47
CHGO2140095798.10

R L e iRty v 8 o 1




0735103077 Page: 55 of 362

UNOFFICIAL COPY

10.4  Limits of Liability. Insurance specified in this Article 10 or carried by the
Owners shall be jointly reviewed by the Owners periodically at the request of any Owner, but no
review will be required more often than annually (unless there is a substantial change in either
Building or operations conducted in such Building), to determine if such limits, deductible
amounts and types of insurance are reasonable and prudent in view of the type, place and amount
of risk to be transferred and the financial responsibility of the insureds, and to determine whether
such limits, deductible amounts and types of insurance comply with the requirements of all
applicable statutes, Jaws, ordinances, codes, rules, regulations, or orders and whether on a risk
management basis, additional types of insurance or endorsements against special risks should be
carried or whether required coverages or endorsements should be deleted. Initially, deductible
amounts for insurance required under Sections 10.1(A) (other than loss of rental income
insurance), 10.1(C) and 10.1(E) shall not exceed $25,000; provided, however, such maximum
shall not 2pply to an Owner at any time who qualifies under Section 8.7 to self insure risks.
Deductible-amounts for insurance required under Section 10.1(B) shall not be more than is
reasonable considering the financial responsibility of the insured and shall also be subject, in any
case, to the cousideration to be given deductible amounts described above in this Section 8.4.
Where separate policias are issued under Section 10.1(A) or 10.1(D), then deductibles shall be
the same, if reasonably possible. * Limits of liability may not be less than limits required by
Mortgagees, notwithsianding, amounts set forth above in this Article 10.  Such limits shall be
increased or decreased, deductivle amounts increased or decreased or types of insurance shall be
modified, if justified, based upon said Teview, and upon any such increase, decrease or
modification, the Owners shall, at‘any Owner’s election, execute an instrument in recordable
form confirming such increase, decresse oy modification, which any Owner may record with the
Recorder as a supplement to this Agreement: provided, that no agreement regarding a decrease in
limits of liability, increase in deductible am>Ounis or elimination of any types of coverages shall
be effective without the written consent of the Mortgagees. With the consent of all Owners, the
Owners may employ an insurance consultant t6 perform such review on their behalf or to
administer insurance related matters, and the cost of employing any such consultant shall be
shared by the Owners in the ratio their annual insurance premiums for joint policies of insurance
required or provided for hereunder bear to each other.

10.5 Renewal Policies. Copies of all renewal insutencs policies or binders with
summaries of coverages afforded and evidencing renewal shall be celivered by each Owner to
the other Owners and to the Mortgagees at least thirty (30) days prioro the expiration date of
any such expiring insurance policy. Binders shall be replaced with certivied fsl] copies of the
actual renewal policies as soon as reasonably possible. Should an Owner i2ii o provide and
maintain any policy of insurance required under this Article 10 or pay its share o the premiums
or other costs for any joint policies, then the other Owners may purchase such policy and the
costs thereof (or the Defaulting Owner’s share of such costs) shall be due from the Defaulting
Owner within ten (10) days after the Creditor Owner’ written demand therefor.

10.6  Waiver. Provided that such a waiver does not invalidate the respective policy or
policies or diminish or impair the insured’s ability to collect under such policy or policies or
unreasonably increase the premiums for such policy or policies unless the party to be benefited
by such waiver pays such increase, and without limiting any release or waiver of liability or
recovery contained elsewhere in this Agreement, each Owner hereby waives all claims for
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recovery from the other Owners for any loss or damage to any of its property insured (or
required hereunder to be insured) under valid and collectible insurance policies to the extent of
any recovery collectible (or which would have been collectible had such insurance required
hereunder been obtained) under such insurance policies plus any deductible amounts,

10.7  Self-Insurance. Notwithstanding anything to the contrary contained in this
Atticle 10, an Owner (or the beneficiary thereof in the event an Owner s a land trust) having a
net worth in excess of (A) $25,000,000 (in 2007 equivalent dollars) (as defined in Section 13.2)
plus (B) the amount for which such Owner is responsible for insuring under this Article 10, shall
not be required, at any time that such net worth standard is met, to obtain and pay for insurance
coverage from a third party as required under Section 10.1(B) and may self insure the risks under
Section 10.1(B) upon notice to the other Owners; provided that the coverage self insured (i.e.,
amounts which would otherwise be required to be insured by a third party insurer under
Section 10.1(B)) shall not exceed ten percent (10%) of the said net worth of such Owner (or the
beneficiary thereof) and such self insurance shall comply with any applicable law. At any time
such net worlr standard is not met or no longer met, such insurance requirements under
Section 10.1(B) sliall apply. Self insured amounts shall be deposited with the Depositary and
disbursed in the samie nianner as insurance proceeds. The consent of all of the Mortgagees of the
Project shall be required in order for any Owner to self insure its risks under Section 10.1(B),
which consent may be grated or withheld by the Mortgagees in their absolute discretion, Once
the 310 Residential Property is”submitted to the Act, the Owner of the 310 Condominium
Property may not self insure any risks under this Section, and once the 318 Residential Property
is submitted to the Act, the Owner 0 the 318 Condominium Property may not self insure any
risks under this Section.

ARTICIE 1

— e i,

MAINTENANCE AND REPAIR; DAMACE TO EITHER BUILDING

1.1 Maintenance of Property. Except as expressly,provided in Sections 7.1 and 7.2
hereof' (and related Exhibits) relating to Maintenance of ctitzin Facilities and areas of either
Building or hereinafter in this Article 11 or in the event of fire or sther casualty, and except as
provided in and without limiting or diminishing such Owner’s obligntions under Article 6, each
Owner shall, at its sole cost and expense, maintain and keep its Parce! and Owned Facilities in
good and safe order and condition, and shall make al repairs or replacements of, in, on, under,
within, upon or about such property, whether said repairs or replacements are 4 the interior or
exterior thereof, or structural or non structural components thereof, or involve ordinary or
extraordinary repairs ot replacements, necessary to keep the same in safe first cless'order and
condition, howsoever the necessity or desirability thereof may arise, and whether or not
necessitated by wear, tear, obsolescence, defects or otherwise. The Owners agree not to suffer or
commit, and shall use all reasonable precaution to prevent, waste to their property. With respect
to the Maintenance of the Project or Facilities located in the 310 Condominium or the 318
Condominium, Maintenance expressly includes the right of entry with or without notice (in an
emergency) by the Party seeking to perform Maintenance, and its contractors, agents and
employees into any Unit and the right to perform Maintenance as and when needed, using
reasonable efforts to minimize damage caused by such Maintenance; provided, however that
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there shall be no responsibility to repair or replace any wall coverings, decorations, fixtures,
finish coat of paint, finishes, improvements and betterments made to a Unit of any other
improvement, finish or betterment to a Unit which is the obligation of a Unit Owner under the
Condominium Declaration to repair or replace, which is damaged or destroyed as a result of
performing Maintenance under this Agreement,

112 Damage Affecting Only 310 Residential Property, 310 Retail Pro erty, 318
Residential Property or 318 Retail Property. If any portion of the Project is damaged by fire
or other casualty and such damages occurs within a Party’s Owned Facilities only, then any such
damage shall be repaired and restored by the Owner of the portion of the Project in which any
such damage occurs in as timely a manner as practicable under the circumstances, and such
Owner shall, in accordance with the provisions of Article 19 hereof, be entitled to withdraw any
insurance proceeds (including deductible amounts and self insurance amounts) held by the
Depositaiy by reason of any such damage, for application to the cost and expense of the repair
and restoration of any such damage. If at any time any Owner so obligated to repair and restore
such damage chail not proceed dili gently with any repair or restoration adversely and materially
affecting an Easé:nent in favor of the other Owner or Owners or services to be furnished the
other Owner or Owne:s under Article 7 hereof, then (i) the Creditor Owner may give written
notice to the Defaultirg Owner specifying the respect or respects in which such repair or
restoration is not proceeding ditigently and, if, upon expiration of ten (10) days after the receipt
of such notice, any such work of 1epair or restoration is still not proceeding diligently, then the
Creditor Owner may perform such repair and restoration and may take all appropriate steps to
carry out the same; or (i) in an Enicrgency Situation, the Creditor Owner may immediately
perform such repair or restoration and mcy take all appropriate steps to carry out the same. The
Creditor Owner in so performing such repair and restoration shall, in accordance with Article 19
hereof, be entitled to withdraw any insurancé proceeds and any other monies held by the
Depositary as a result of any such damage, for application to the cost and expense of any such
repair or restoration and shall also be entitled to reimoursement upon demand from Defaulting
Owner for all costs and expenses incurred by Creait>r-Owner in excess of said insurance
proceeds. Repair and restoration under this Section 11.2 shall constitute Alterations, except that
the Owner performing the repair and restoration shall not be reqiriied to obtain the other Owners’
consent if such consent would not otherwise be required” under Article 18, and
Section 16.1(E)(iii) shall not apply.

113 Joint Damage. If either Building is damaged by fire or otller casualty and if the
provisions of Section 11.2 hereof are not applicable because the damage ouly affects one
Owner’s Parcel, then to the extent such damage does not fall within any of suchcategories, the
repair and restoration of only that portion of such damage which does not fall Within those
categories shall be the joint responsibility of the Owner or Owners in whose portion of such
Building the damage occurs or whose Facilities are damaged (the “Affected Owners”). Said
repair and restoration shall be commenced and pursued to completion in as timely a manner as
practicable and shall be performed on behalf of the Affected Owners by a contractor or
contractors jointly selected by the Affected Owners, from contractors who are licensed to do
business in the State of Tilinois and who have substantial experience in the construction and
renovation of properties of similar age and type of construction, in the downtown Chicago area.
The contractor selection shall be subject to the approval of the Mortgagees if the approximate
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cost of the repair and restoration is greater than §1,000,000.00 (in 2007 equivalent dollars).
Participation by an Affected Owner in selecting an Architect or contractor shall be limited to the
selection of the Architect preparing plans and specifications for, and the contractor performing
repair or restoration of, its actual areas or Facilities damaged. In the event the Affected Owners,

then the selection of a contractor or contractors shall be an Arbitrable Dispute. The plans and
specifications for such repair and restoration shall be prepared by the Architect, unless the
Affected Owners otherwise agree upon another person or entity to prepare them in accordance
with instructions given by all Affected Owners, which plans and specifications shall be subject to
the reasonable approval of the Mortgagees. Such plans and specifications shall provide for the
damaged portion of the Building to be rebuilt as nearly identical as commercially practicable to
the damaged portion of Building as constructed prior to the damage unless prohibited by law or
unless the Atfected Owners otherwise agree, subject to the approval of their Mortgagees and
subject to the-Cotisent of other Owners under Section 16.1(B) where required, The Axchitect (or
other architect or er.gineer preparing the plans and specifications) shall furnish to each of the
Affected Owners, and ‘e Mortgagees, a set of the plans and specifications which it has prepared
or caused to be prepared.” Unless the Affected Owners otherwise agree (subject to the approval
of their Mortgagees, provided uowever, such approval of the Mortgagees shall be required only
if the approximate cost of the repair and restoration is greater than $1,000,000.00 in 2007
cquivalent dollars), any contractor-or contractors shall work under the supervision of the
Architect (or other architect or engluecr preparing the plans and specifications), and the Architect
(or other architect or engineer preparing iiie plans and specifications) is hereby authorized and
directed to instruct the Depositary, from time o time, but only with the prior approval of the
Affected Owners and their Mortgagees, as such repair and restoration progresses, to disburse in
accordance with Article 19 hereof, the insurance Jraceeds (including deductible and self insured
amounts) held by the Depositary and any other monies deéposited with the Depositary pursuant to
Section 11.4 hereof for application against the cost /aiid expense of any such repair and
restoration,

11.4  Cost of Repairs. If the cost and expense of perfoinming any repair and restoration
provided for in Section 11.3 hereof shall exceed the amount of available insurance proceeds, paid
by reason of the damage, including deductible and self insured amoun:s {self insured amounts
being those amounts not required to be insured by a third barty insurer purluart to Section 10.7),
then such excess cost and expense (or the entire amount of such cost and expense, 1f there be no
insurance proceeds) shall be borne by the Owners: first, in such proportion as may be required
by the provisions of Article 7 providing for allocation of replacement costs of Facilities, until
such costs are recouped, and second, in proportion to the cost and expense of repairing and
restoring to their former condition their respective portions of the Building and Owned Facilities,
Notwithstanding the foregoing, if an Owner (not entitled to self insure) has not carried the
insurance required under Article 10 and, therefore, is a Defaulting Owner, then such Defaulting
Owner shall pay the costs and cxpenses not covered by insurance which another Owner is
obligated to pay which would not have been payable by such Owner if proper insurance had been
carried by the Defaulting Owner to the extent of the amount which would have been available as
insurance proceeds had such Detaulting Owner carried the required insurance.

51
CHGO2140095798.10




0735103077 Page: 59 of 362

UNOFFICIAL COPY

11.5 Deposit _of Costs. In any instance of repair or restoration pursuant to
Sections 11.3 or 11.4 hereof, any affected Owner, may require that an estimate of the cost or
expense of performing such repair or restoration be made by a reputable independent
professional construction cost estimating firm, unless a construction contract providing for the

said estimate or stipulated sum, or if the actual amount incurred in performing repair or
restoration, exceeds the amount of insurance proceeds, if any, paid or payable by reason of the
damage, then any Owner may at any time give notice to the other Owners demanding that each
Owner deposit with the Depositary the amount of such excess cost and expense attributable to
each Owner pursuant to Section 11.4. An Owner self insuring any risk as permitted under
Section 10.7 shall deposit with the Depositary the entire cost and ¢xpense attributable to such
Owner, and not just excess costs. Any Owner maintaining deductible amounts shall deposit the
deductible amounts. In lieu of depositing its share of such excess amount or such self insured or
deductibic_zmount based upon said estimate or stipulated sum, or actual cost and expense of
performingsuch repair or restoration, an Owner may deliver to the Depositary security for
payment of iis“share reasonably acceptable to the other Owners, the Depositary and the
Mortgagees. Suc'i szcurity may be in the form of, but shall not be limited to, an irrevocable and
unconditional letter 0f Credit in favor of the Depositary in the face amount of the share owed or
an irrevocable loan coniriitment, satisfactory to the other Owners and the Mortgagees, issued by
a responsible lending institvd=n o disburse an amount equal to such Owner’s share of such
excess, self insured or deductible amount to the Depositary to pay the cost and expense of any
such repair or restoration as the work progresses, in proportion to such Owner's share of the cost
and expense of any such repair or restoration. [f the amount of the security required is based on
an estimate of the cost and expense o' repair and restoration, then the amount of security
required to be deposited or available shal! be readjusted upward or downward as the work
progresses based on actual cost and expenses o1 the work. If an Owner shall fail to pay, or, as
the case may be, deposit, such Owner’s share ot the cost and expense (or estimated cost and
expense) of performing any repair or restoration in accoudance with this Section 11.5, or fails to
deliver the security provided for above within ten (10)/days after receipt of the other Owners’
written demand therefor, then the Creditor Owner may pay 'ne Defaulting Owner’s share and the
Defaulting Owner shall, upon written demand, reimburse the Zrcditor Owner for such payment
and the Creditor Owner’ reasonable costs and expenses incurred”in connection with such
payment.

11.6  Excess Insurance Proceeds. Upon completion of the repair and restoration of
any damage lo either Building, any remaining insurance proceeds paid by reasdr of such damage
shall be refunded to each Owner in proportion to the ratio that the insurance procecds contributed
by such Owner or by such Owner’s insurance company bears to the total insurafce proceeds
made available by the insurer for the repair and restoration or, if the insurance is provided by a
single policy covering such Building, then the ratio of insurance proceeds attributed to such
Owner’s portion of such Building and Owned Facilities by the insurer or the Owners to the total
insurance proceeds made available by the insurer or the Owners for the repair and restoration.
For purposes of this Section 11.6, insurance proceeds include deductible amounts and amounts
contributed by a self insured Owner.
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11.7  Agreement Not to Repair.

(A) If the 310 Building is destroyed or substantially damaged, and 310
Residential and 310 Retail (in compliance with the requirements of the Act, if the 310
Residential Property has been submitted to the Act) agree not to rebuild, repair or restore
the 310 Building, subject to the written approval of the Mortgagees (Which approval may
be granted or withheld be each such Mortgagee in their sole and absolute discretion), it is
the intent of the Owners that (i) the insurance proceeds shall be shared (but only to the
extent specified herein below in this Section 11.7(a)), (if) any improvements or other
property (other than the land) owned by an Owner sold, and (iii) 310 Residential shall
convey all of its right, title and interest in the Project to 310 Retail by special warranty
deed subject only to the title exceptions and title matters reasonably acceptable to 310
Retail. This agreement to convey by 310 Residential is in consideration of 310 Retail’s
reteese of 310 Residential from its obligations and liabilities accruing thereafter under
this“Agreement. 310 Residential shall not be obligated to pay any closing costs in
conneciion with such conveyance., After such conveyance, the Project shall be owned
solely by 210 Retail and may be sold by 310 Retail and all proceeds from such sale may
be retained by 370 Retail free and clear of the claims of any other Owner, subject to the
rights of 310 Retail’s Mortgagee. Upon agreement not to rebuild, the 310 Building shall
be demolished to the fxtent necessary 1o comply with all applicable Laws, In such event,
the available insurarice proceeds, other than insurance proceeds used to cause said
demolition to be performed, shall be refunded to each Owner in the same ratio of
insurance proceeds contributsd-by such Owner or by such Owner’s insurance company to
the total insurance proceeds peid-by reason of such damage or, if the insurance is
provided by a single policy coverirg 1he 310 Building, then in the ratio of insurance
proceeds attributed by the insurer to-such Owner’s portion of the Building and Owned
Facilities to the total insurance proceeds paid by reason of such damage. If the Owners
agree not to rebuild, repair or restore the 310/81; King, the rights of the Owners to receive
available insurance proceeds, if any, shall be subiect to the rights of the Mortgagees with
respect to the applicable Owner’s share of any such avzilable insurance proceeds. Such
demolition shall be deemed to be a “repair or restoratisn” to which the provisions of
Sections 11.3, 11.4, 11.5 and 11.10 are applicable excepithat demolition, and not
construction, shall be performed, Any sale proceeds due 310 Residential if the 310
Residential Property has been submitted to the Act shall be'divided among all Unit
Owners based on their Unit Ownership or as otherwise provided in .he Condominium
Declaration or in the Act. For purposes of this Section 11.7, insurancé proceeds include
amounts contributed by a self insured Owner.

(B) If the 318 Building is destroyed or substantially damaged, and 318
Residential, 318 Retail and 310 Residential (in compliance with the requirements of the
Act, if the 310 Residential Property and/or 318 Residential Property have been submitted
to the Act) agree not to rebuild, repair or restore the 318 Building, subject to the written
approval of the Mortgagees (which approval may be granted or withheld be each such
Mortgagee in their sole and absolute discretion), it is the intent of the Owners that {i) the
insurance proceeds shall be shared (but only to the extent specified herein below in this
Section 11.7(a)), (ii) any improvements or other property (other than the land) owned by
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an Owner sold, and (1it) 318 Residential shall convey all of its right, title and interest in
the Project to 318 Retail by special warranty deed subject only to the title exceptions and
title matters reasonably acceptable to 318 Retail. This agreement to convey by 318
Residential is in consideration of 318 Retail’s release of 318 Residential from its
obligations and liabilities accruing thereafter under thig Agreement. 318 Residential shall
not be obligated to pay any closing costs in connection with such conveyance. After such
conveyance, the Project shall be owned solely by 318 Retail and may be sold by 318
Retail and all proceeds from such sale may be retained by 318 Retail free and clear of the
claims of any other Owner, subject to the rights of 318 Retail’s Mortgagee. Upon
agreement not to rebuild, the 318 Building shall be demolished to the extent necessary to
comply with all applicable Laws. In such event, the available insurance proceeds, other
than insurance proceeds used to cause said demolition to be performed, shall be refunded
to zach Owner in the same ratio of insurance proceeds contributed by such Owner or by
sucii Owner’s insurance company to the total insurance proceeds paid by reason of such
damaze or, if the insurance is provided by a single policy covering the 318 Building, then
in the raue of insurance proceeds attributed by the insurer to such Owner’s portion of the
Building and Owned Facilities to the total insurance proceeds paid by reason of such
damage. If the Gwners agree not to rebuild, repair or restore the 318 Building, the rights
of the Owners to receive available insurance proceeds, if any, shall be subject to the
rights of the Mortgdsces with respect to the applicable Owner’s share of any such
available insurance proceeds. Such demolition shall be deemed to be a “repair or
restoration” to which the prgvisions of Sections 11.3,11.4, 11.5 and 11.10 are applicable
except that demolition, and ngt coustruction, shall be performed. Any sale proceeds due
318 Residential if the 318 Residential Property has been submitted to the Act shall be
divided among all Unit Owners based on their Unit Ownership or as otherwise provided
in the Condominium Declaration or in ke Act. For purposes of this Section 11.7,
insurance proceeds include amounts contrituted by a self insured Owner. '

1.8  Costs Defined. For purposes of this Adiicle 9. architects’ and engineers’ fees,
attorneys’ fees, consultants’ fees, title insurance premiums «nd cther similar costs and expenses
relating to repair or restoration shall be included in the costs and expenses of any such repair or
restoration.

11.9 Restoration of Condominium Property.

(A)  To the fullest extent permitted by law, the provisions of Atticle 11 of this
Agreement shall be controlling over the provisions of the Act or 310 Céndominium
Declaration insofar as the provisions of the Act or 310 Condominium Declaration Jimit
(1) the obligation of the 310 Unit Owners to repair or restore the 310 Condominium
Property or (ii) the use of insurance proceeds for repair and restoration of the 310
Condominium Property, (iii) any limitation or prohibition on the obligation of the 310
Unit Owners to convey their respective interest in the Project to 310 Retail as required by
Section 11.7. In the event of fire or other “disaster” (such term being used in the Act)
causing damage to the 310 Condominium Property which would entitle 310 Residential,
under the Act or 310 Condominium Declaration, not to repair and restore the 310
Condominium Property as required by this Agreement or not to use insurance proceeds
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for repair and restore of the 310 Condominium Property, notwithstanding the foregoing
sentence, then prior to disbursement of any insurance or other proceeds to the 310 Unit

(i) the structural integrity and safety and weathertight enclosure of the
310 Building;

(i)  the continuous and efficient operation of 310 Retail Owned
Facilities and all 310 Building electrical, utility, mechanical, plumbing and other
systems and Facilities serving the 310 Retail Property;

(ii))  compliance with all zoning, building and other laws, rules, orders,
oidinences, regulations and requirements of any governmental body or
municipality or agency thereof having jurisdiction of the Project; and

(iv) ¢ ithe architectural unity and aesthetic appearance of the restored 310
Building as first class property.

Upon compliance with ()-vy.-the 310 Unit Owners shall convey their interest in the
Project to 310 Retail upon the said terpd and conditions as required of 310 Residential under
Section 11.7.

(B)  To the fullest extent pertaitied by law, the provisions of Article 11 of this
Agreement shall be controlling over the provisions of the Act or 318 Condominium
Declaration insofar as the provisions of the Aei r 318 Condominium Declaration limit
(1) the obligation of the 318 Unit Owners to repair-or restore the 318 Condominjum
Property or (ii) the use of insurance proceeds for.repdir and restoration of the 318
Condominium Property, (i) any limitation or prohibitioi' en the obligation of the 318
Unit Owners to convey their respective interest in the Project“o-218 Retail as required by
Section 11.7. In the event of fire or other “disaster” (such tern: being used in the Act)
causing damage to the 318 Condominium Property which would ertitic 318 Residential,
under the Act or 318 Condominium Declaration, not to repair aid testore the 318
Condominium Property as required by this Agreement or not to use inufance proceeds
for repair and restore of the 318 Condominium Property, notwithstanding the foregoing
sentence, then prior to disbursement of any insurance or other proceeds to the 318 Unit
Owners and no later than ninety (90) days after occurrence of the fire or other disaster in
any event, if affirmative action and provision has not been taken by such date by 318
Residential to repair and restore the 318 Condominium Property, 318 Residential shall
pay 318 Retail an amount hecessary so that 318 Retail shall have sufficient proceeds to
demolish or repair and restore the 318 Building to a condition so as adequately to assure:
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(1) the structural integrity and safety and weathertight enclosure of the
318 Building;

(i)  the continuous and efficient operation of 318 Reftail Owned
Facilities and all 318 Building electrical, utility, mechanical, plumbing and other
systems and Facilities serving the 318 Retail Property;,

(i)  compliance with all zoning, building and other laws, rules, orders,
ordinances, regulations and requirements of any governmental body or
municipality or agency thereof having jurisdiction of the Project; and

(iv)  the architectural unity and aesthetic appearance of the restored 318
Building as first class property.

Upon.compliance with (i)-(iv), the 318 Unit Owners shall convey their interest in the
Project to 318 Retail upon the said terms and conditions as required of 318 Residential under
Section 11.7.

11.10 Commoy, Walls and Doors. The vertical boundaries between the Parcels have
generally been established hased on measurement to the inside or outside surface of walls
separating the Parcels, to iné extent existing, or, if not in existence as of the date of this
Agreement, then based upon the plans and specifications for the Project. Notwithstanding the
foregoing, the obligations of the Owners under Section 11.1 shall be deemed to include an
obligation to the center of common walls {ncluding doors) regardless of the exact location of the
boundary; provided, however, the Owne:s shall coordinate work with respect to common walls
and doors and share equally their cost, excent that improvements or repairs and maintenance
benefiting only one Owner shall be performed by-and shall be at such Owner’s sole cost.

ARTICLE 1)

LIENS, DEBTS, INTEREST AND REMEDIES

12,1 Failure to Perform. If, at any time, any Owner{asis within ten (10} business
days after notice or demand to pay any sum of money due to a Creditor Gwner under or pursuant
to the provisions of this Agreement or any other time period expressly provided for such
payment to be made (thereby becoming a Defaulting Owner) then, in addition any other rights
or remedies the Creditor Owner may have, the Creditor Owner shall have (A)-a lien against the
portton of the Project owned by the Defaulting Owner and (B) for a default under Asticle 11, a
lien also against any insurance proceeds payable to the Defaulting Owner for loss of damage to
such portion of the Project or otherwise under insurance policies carried pursuant to Article 10
hereof; to secure the repayment of such sum of money and all interest on such sum accruing
pursuant to the provisions of this Article 12, Such liens shall arise immediately upon the
recording of a notice by the Creditor Owner with the Recorder and may be enforced by a
proceeding in equity to foreclose such lien through a judicial foreclosure in like manner as a
mortgage of real property in the State of Tllinois. Such liens shall continue in full force and
effect until such sum of money and any accrued interest thereon (“Default Amount”) shall have
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been paid in full. A Creditor Owner shall release its lien upon payment in full. Notwithstanding
the foregoing, a Creditor Owner’s lien shall be superior to and shall take precedence over any
Mortgage, trust deed or other encumbrance constituting a lien on the portion of the Building or
Property owned by the Defaulting Owner, except a Prior Lien, A “Prior Lien” means a mortgage
which has been recorded against the Building or Property prior to the time of recording of the
Creditor Owner’s notice of lien, including a mortgage or trust deed against a Unit,

122 No Diminution of Lien.

(A)  No conveyance or other divestiture of title (except foreclosure of a Prior
Lien which is superior to a lien arising -under Article 12) shall in any way affect or
diminish any Hen arising pursuant to this Article 12, and any lien which would have
arisen against any property pursuant to this Article 12 had there been no conveyance or
davestiture of title (except foreclosure ‘of 3 Prior Lien which is superior to a lien arising
uncer-Article 12) shall not be defeated or otherwise diminished or affected by reason of
such canveyance or divestiture of title,

(B) < ' at any time either Owner as a Creditor Owner has recorded a notice of
lien under Sec':on 12.1 of this Agreement against the other Owner’s portion of the
Project, which lier’ has-not been foreclosed, released, or satisfied in full, and if such
portion of the Project or 211y, part or interest is thereafter sold, the Creditor Owner shall be
entitled to receive from the proceeds of sale of such portion of the Project or part or
interest the lesser of (a) an amjsant sufficient to satisfy that portion of the unpaid Default
Amount and (b) the entire procecds from the sale, minus any amount paid to satisfy the
Prior Lien. Following any such sale the Creditor Owner, shall continue to have (x) alien
on the Defaulting Owner’s portion of ‘i Project and (y) the rights with respect to the
proceeds of any subsequent sales of such Defaulting Owner’s portion of the Project, as
provided in this Article 12, to secure repayment-of any remaining portion of the Default
Amount secured by the lien that applies to such Defaulting Owner’s portion of the
Project. If the amount secured by such lien is being foniested in a judicial action or is the
subject of arbitration under Article 13, then the proceeds-which a Creditor Owner could
apply to satisfy its lien shall be deposited by the Defaulting Gwner with the Depositary or
other escrowee acceptable to the Creditor Owner and held Tor disbursement at the joint
order of the Owners or as directed by court order or by the arbitzator in such arbitration.
Further, (i) if at any time after the 310 Residential Property or ahy uortion of the 310
Future Development Parcel has been submitted to the Act, and if a Creditor Owner has
recorded a notice of lien under Section 12.1 of this Agreement against a Gnit of the 310
Condominium, which lien has not been foreclosed, released, or satisfied in wll, and if
such unit of 310 Condominium Property is thercafter sold, then the Creditor Owner, shall
be entitled to receive from the proceeds of sale of such unit the lesser of (a) an amount
sufficient to satisfy that portion of the unpaid Default Amount for which such unit owner
i8 liable, as provided in Section 20.6, and (b) the entire proceeds from the sale of such
unit, minus any amount paid to satisfy the Prior Lien on such unit; and (i) if at any time
after the 318 Residential Property or any portion of the 318 Future Development Parcel
has been submitted to the Act, and if a Creditor Owner has recorded a notice of lien under
Section 12.1 of this Agreement against a unit of the 318 Condominium, which lien has
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not been foreclosed, released, or satisfied in full, and if such unit of 318 Condominium
Property is thereafter sold, then the Creditor Owner, shall be entitled to receive from the
proceeds of sale of such unit the lesser of (a) an amount sufficient to satisfy that portion
of the unpaid Default Amount for which such unit owner is liable, as provided in
Section 20.6, and (b} the entire proceeds from the sale of such unit, minus any amount
paid to satisfy the Prior Lien on such unit. The Creditor Owner shall notify the 318
Association of the recordation, foreclosure, release or satisfaction of liens against units of
the 318 Condominium Property. The Association shall notify the Creditor Qwner in
advance of any sale of a unit of Condominium Property known to the Association against
which such lien exists, and the Creditor Owner shall issue an Estoppel Certificate under
Section 17.1 of this Agreement, Following -any such sale, the Creditor Owner shall
continue to have (x) a lien on such unit and (y) the rights with respect to the proceeds of
anv. subsequent sales of such unit, as provided in this Article 12, to secure repayment of
any-:emaining portion of the Default Amount secured by the lien that applies to such unit.

12.3 “Miurtgagee’s Subrogation. The holder of a mortgage or trust deed on all or any
portion of the Project shall have the right to be subrogated to the position of the holder of any
lien arising pursuarit 10 this Article 12 affecting the property secured by its mortgage upon
payment of the amount-secured by such lien.

124 Interest Rate. Inicrest shall accrue on sums owed by a Defaulting Owner to a
Creditor Owner and shall be payable from the date any such sum first became due hereunder
until paid in full, at a rate of interest ceual to the floating rate which is equal to three percent
(3%) per annum in excess of the anni~y rate of interest from time to time announced by J.P.
Morgan Chase Bank, N.A. at Chicago, Illindis vr any successor thereto as its base or prime or
reference rate of interest, or if a base or refereiige pate is not announced or available, then interest

shall accrue at the annual rate of eighteen percent 71 2%),

125 Cumulative Remedies. The rights and reiredies of an Owner provided for in this
Article 12 or elsewhere in this Agreement are cumulative and not intended to be exclusive of any
other remedies to which such Owner may be entitled at law oijxi equity or by statute. An Owner
may enforce, by a proceeding in equity for mandatory injunction; riother Owner’s obligation to
execute or record any document which such other Owner is required to execute under or
pursuant to this Agreement. The exercise by such Owner of any righi.or remedy to which it is
entitled hereunder shall not preclude or restrict the exercise of any o'her right or remedy
provided hereunder or at law and equity; provided, however, no Owner skali be entitled to
“economic loss” (including lost profits, if or however characterized as damagcs) cr special or
consequential damages from the other Owner as a result of any breach by the other Owner of its
obligations under this Agreement,

126 No Set Off Each claim of any Owner arising under this Agreement shall be
separate and distinct, and no defense, set off, offset or counterclaim arising against the
enforcement of any lien or other claim of any Owner shall thereby be or become a defense, set
off, offset or counterclaim against the enforcement of any other lien or claim.
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Period of Limitation. Actions to enforce any right, claim or lien under this
Agreement shall be commenced within three (3) years immediately following the date the cause
of action accrued, or such other shorter period as may be provided by law or statute.

12.8  Attorneys’ Fees. A Defaulting Owner shall pay the reasonable attorneys’ fees
and court costs (including appeals of any judgment or order) paid or incurred by a Creditor
Owrer in successfully enforcing its rights against the Defaulting Owner under this Agreement.
In the case of an appeal, attorneys’ fees shall be payable after the decision in such appeal.

an Emergency Situation, upon reasonable advance notice, if possible under the circumstances
and which may be oral, to perform the obligation which the Defaviting Owner has failed to
perform uriil the Defaulting Owner cures such default. The Creditor Owner shall be entitled to
payment frota thie Defaulting Owner for all costs and expenses (including reasonable attorney’s
fees, including apganls from judgments or orders) paid or incurred by the Owner in performing
such obligation which the Defaulting Owner has failed to perform. Where a specific self-help
right is granted elsewhcre under this Agreement for non-performance of an obligation, such
provision shall control the provisions of this Section 12.9.

ARTICLE 13

ASBITRATION

13.1 Disputes Subject to Arbitratisn; Arbitration Procedure. All questions,
differences, disputes, claims or coniroversies arising among or between Owners under this
Agreement:

(A)  constituting a monetary claim involvirg an amount as to any one claim not
exceeding $100,000.00 (in 2007 Equivalent dollars); or

(B)  expressly made an Arbitrable Dispute or subjvet to arbitration under this
Articie 13 by the terms of this Agreement; or

(C)  involving any of the following matters:

(1) selection of an insurance company or apportionment of insurance
premiums under Section 10.2 hereof:

(i)  appointment of a contractor or contractors pursuant to Section 11.3
or 15.4 hereof:

(i)  replacement of the Architect pursuant to Section 18.1 hereof;

59
CHGO20095798.10




0735103077 Page: 67 of 362

UNOFFICIAL COPY

v)  other failure to agree on a matter described in Section 1.7, 9.2,
13.2, 18.1, 20.1 or 20.4 which this Agreement expressly requires the Owners to
jointly decide or agree upon;

(v) disputes arising generally under Articles 7,9,10,11, 15 or 16; or

(vi)  matters otherwise not constituting Arbitrable Disputes but which
are incidental to and not casily divisible from an Arbitrable Dispute being
submitted to Arbitration,

which (with respect to any of such matters) shall not be resolved within sixty (60) days after it
shall arise (or such other shorter or longer time period expressly provided herein), shall be
submitted for arbitration to one (1) arbitrator at the Chicago, Illinois office of the American
Arbitratioa Association in accordance with it then existing Commercial Arbitration Rules for
expedited arbitration. Each Owner who is a party to the arbitration shall cause the arbitrator to
be selected within ten (10) business days, and proceedings shall commence within five (5)
business days“afier. selection of the arbitrator, notwithstanding that a longer period may be
allowed under the-(*Girmercial Arbitration Rules, In the case of disputes under clauses (C)1),
(i) or (iii) above, or/where the subject for arbitration is otherwise the joint selection or
appointment of an individwai company or other entity to perform professional or other services,
the decision of the arbitrato: shall be limited to the individuals, companies and other entities
proposed by the Owners in théir aitempt to agree or from those included in an approved list
submitted by the Owners. In the taze of any other matter which the parties fail to agree upon
which this Agreement expressly requiresihe Owners to jointly decide or agree upon, the decision
of the arbitrator shall be limited to the terms {ur.a compromise of such terms) or within the scope
of the terms proposed by each of the Ownere.in the negotiations of the issue and the provisions
of this Agreement, if any, which require the arbiizator to make a particular finding. Any award
issued by the arbitrator shall take into account and’be consistent with any standards, terms or
conditions contained in this Agreement expressly goverring the subject of the dispute, except in
those instances where the arbitrator is required to select ap individual, company or entity from
those selected by the Owners and none meets such stanidards, terms or conditions. Such
arbitration may be initiated by any Owner. The Owner initiating arbitration shail notify the
Mortgagees of the filing of a claim and demand in arbitration witrin/five (5) days thereafter.
Owners may not seek injunctive relief in the arbitration. The fees and costs of such arbitration
(filing fees, arbitrators’ fees and expenses, court reporter’s fees and transcript fees, but exclusive
of witness fees and attorneys’ fees) shall be borne equally by the Owrers ‘nvolved in the
arbitration; provided that the arbitrator may include in its award any of the féesand costs of
arbitration. Any award of the arbitrator shall be final and binding upon the (Ovvners and
judgment thereon shall be entered by any court of competent jurisdiction. Any award including
payment of delinquent amounts shall include interest on such delinquent amounts at the rate set
forth in Section 10.4. Where a dispute involves both matters which are Arbitrable Disputes and
matters which are not Arbitrable Disputes which are not incidental to the Arbitrable Dispute and
not easily divisible from it, the dispute shall not be submitted to arbitration.

132 Monetary Adjustment (Equivalent Dollars). For purposes of this Agreement,
“2007 equivalent dollars” means the equivalent purchasing power at any time of the value of the

60
CHGO2140095798.10

AR b S i e




e e

0735103077 Page: 68 of 362

UNOFFICIAL COPY

same number of U.S, Dollars in calendar year 2007. The 2007 equivalent dollars of any amount
shall be determined by multiplying said amount by one (1) plus a fraction (but not less than zero)
(expressed as a percentage), the numerator of which is the difference obtained by subtracting
(x) the Consumer Price Index for January, 2007 from (y) the monthly Consumer Price Index (as
hereinafter defined) last published prior to the date of such determination, and the denominator
of which is the Consumer Price Index for January, 2007, As used herein, the term “Consumer
Price Index” shall mean the Consumer Price Index for Urban Wage Earners and Clerical
Workers, Chicago, Gary, Lake County, IL-IN-WI All Hems (Base Year 1982 4 = 100) for the
applicable month published by the Bureau of Labor Statistics of the United States Department of
Labor or similar index agreed to by the Owners if such index is no longer available.

ARTICLE 14

UNAVOIDABLE DELAYS

No Gwocs shall be deemed to be in default in the performance of any obligation created
under or purstai ) this Agreement, other than an obligation requiring the payment of a sum of
money, if and as long 45 non performance of such obligation shall be directly caused by fire or
other casualty, nationz: cmergency, governmental or municipal laws or restrictions, enemy
action, flood, civil comme tienstrikes, lockouts, unavailability of labor or materials to projects

generally in the Chicago metrorslitan area, war or national defense preemptions, acts of God,

cnergy shortages or similar cauaes beyond the reasonable control of such Owner applicable to
projects generally in the Chicago mietrapolitan area (other than inability to make payment of
money) (“Unavoidable Delay”) and thetine limit for such performance shall be extended for a
period equal to the period of any such Udavpidable Delay. The Owner unable to perform
(hereinafter in this Article the “Non Perforning Owner”) shall notify the other Owner in
writing of the existence and nature of any Unavoidable Delay within a reasonable time after the
onset of any such Unavoidable Delay. The Non Perionning Owner shall, from time to time upon
written request of the other Owner, keep such other Over fully informed, in writing, of all
further developments concerning any such Unavoidable Delay." If non performance is due to an
Unavoidable Delay affecting the Non Performing Owner which does not affect the other
Owner’s self help remedy provided for elsewhere in this Agreernent and which is otherwise
excrcisable for such non performance, then notwithstanding such Unavoidable Delay, the other
Owner shall still be entitled to the self help remedy exercisable only. under reasonable
circumstances with respect to those obligations to have been performed by the Non Performing
Owner which are the subject of Unavoidable Delay.

ARTICLE 15

CONDEMNATION

15.1 In General. In the event of a taking by the exercise of the power of eminent
domain or deed in lieu of condemnation of all or any part of the Project by any competent
authority for any public or quasi public use, the award, damages or just compensation
(hereinafter in this Article 15, the “Award”) resulting from any such taking shall be allocated
and disbursed, and any repair and restoration of either Building shall be performed, in
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accordance with the requirements of this Article 15. The Owners shall cooperate with one
another to maximize the amount of the Award,

152 Payment of Award to Depositary; Temporary Takin Awards. All Awards
resulting from the taking of all or any part of the Project, other than damages resulting from a
taking for the temporary use of space as hereinafter described, shall be paid to the Depositary by
the Owners, regardless of the Owner who received the Award, except as otherwise provided in
Section 15.3 and the Depositary shall disburse the Award as hereinafter provided. The
obligations of 310 Retail and 318 Retail under this Article 15 relating to payment or deposit of
any Award for taking of the 310 Retail Property or 318 Retail Property or any interest therein
shall be subject to the rights of any tenant of the 310 Retail Property or 318 Retail Property under
a lease existing as of the date thig Agreement is recorded. In the event of a taking of temporary
use of any. space not affecting services described in Section 7.1 or 7.2 hereof, each Owner shall
be entitl<d 1) receive directly from the taking authority any Award resulting from such temporary
taking within its respective portion of the Project.

15.3 "Takmg of Only One Pareel. In the event of a taking of a part or all of the Parce]
or Owned Facilities 0f one Owner and none of the other Owners’ Parcels or Owned facilities,
subject to the provisiots of Section 15.6 hereof, the Owner of the portion of the Building or
Owned Facilities in which #he taking occurred shall repair and restore the remainder of jts
portion of the 310 Building or 31§ Building, as the case may be, or Owned Facilities to form an
architectural and functional whole, i the failure to do so would adversely and materially affect
an Easement in favor of another Owricr=ssential {o the other Owner’s operations or the services
to be furnished the other Owner undsr Article 7. Such repair and restoration shall be
commenced and pursued to completion A s timely a manner as practicable under the
circumstances and shall be at the sole cost agd cxpense of the Owner of the portion of the 310
Building or 318 Building, as the case may be, or Owned Facilities in which the taking occurred.
Such Owner shall be entitled to withdraw any Award puid to the Depositary by reason of such
taking for application to the cost of said repair and resto2tion in accordance with the provisions
of Article 15 hereof and to retain any excess not requir:d for such repair and restoration;
provided, however, that the right of any particular Owner to fe¢rive a portion of such excess, if
any, shall be subject to the provisions of Section 22.17 and to Mioitgages encumbering such
Parcel. If the cost of repair or restoration is estimated 1o be less thar. $100,000, then the Award
need not be paid to the Depositary. If at any time either Owner so obligated to repair and restore
such damage shall not proceed diligently with any repair or restoration wh.ch adversely and
materially affects an Easement essential to the other Owner’s operations in‘tevor of the other
Owner or the services to be furnished the other Owners under Article 7 hereof, then (i) a Creditor
Owner may give written notice to the Defaulting Owner specifying the respect or.iespects in
which such repair or restoration is not proceeding diligently and, if, upon expiration of ten (10)
business days after the receipt of such notice, any such work of repair or restoration is still not
proceeding diligently, then a Creditor Owner may perform such repair and restoration and may
take all appropriate steps to carry out the same; or (ii) in an Emergency Situation (other than an
Emergency Situation involving solely an economic loss) a Creditor Owner may immediately
perform such repair or restoration and may take all appropriate steps to carry out the same. The
Creditor Owner in so performing such repair and restoration shall, in accordance with Article 19
hereof, be entitled to withdraw any Award and any other monies held by the Depositary as a
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result of any such taking, for application to the cost and expense of any such repair or restoration
and shall also be entitled to reimbursement upon demand from Defaulting Owner for all costs
and expenses incurred by Creditor Owner in excess of the Award and other monies, Repair and
restoration under this Section 5.3 constitute Alterations, except that the Owner performing
repair and restoration shall not be required to obtain the other Owner’s consent if it would not
otherwise be required under Article 16,

154  Repair and Restoration by All Owners. In the event of a taking other than
(A) a temporary taking described in Section 15.2 hereof, (B) a taking described in Section 15.3
hereof, or (C) a taking of all or substantially all of either Building, then, subject to the provisions
of Section 15.6 hereof, the Owners shall cooperate to repair and restore the remainder of such
Building in accordance with plans and specifications (hereinafter described) approved by all
Owners and their Mortgagees. Such repair and restoration shall be commenced and pursued to
completian in as timely a manner as practicable under the circumstances and shall be performed
on behalf of the Owners by a contractor or contractors jointly selected by the Owners (subject to
the approval of their Mortgagees, except as hereinafter provided). In the event the Owners (with
approval of tneit<Mortgagees, when required above) fail to agree upon the selection of a
contractor or contrazio*s, the Owners shall request the advice of the Architect. If after recelving
the Architect’s advice. flie Owners (with approval of their Mortgagees, when required above)
cannot agree on a contractor br contractors, then the selection of a contractor or contractors shall
constitute an Arbitrable Dispute~If such repair and restoration is to be performed solely in on
Parcel, then the approval of the Ovmers of the other Parcels (and approval by their respective
Mortgagees) shall not be required vt respect to the plans and specifications therefor which do
not constitute Alterations requiring consont of the other Owners under Article 16, nor shall the
consent of the other Owners (and approva: by their respective Mortgagees) be required with
respect to the selection of a contractor. [ir-such event, however, the Owner performing the
repairs shall consult with the other Owners (andtheir respective Mortgagees) regarding those
matters. The plans and specifications for such repair 2nd restoration shall be prepared by the
Architect, unless the Owners shall otherwise agree, 211 subject to the approval of their
Mortgagees. Such plans and specification shall- provide for repair and restoration of the
remainder of the 310 Building or 318 Building, as the case may b2, to form an architectural and
functional whole, with such changes in such Building as shali-b< yzquired by reason of such
taking. If, as a result of such taking, any Easements or covenants under this Agreement are
extinguished or materially impaired, then changes shall be made to provide for Easements and
for furnishing of services comparable, to the extent commercially praclicable, to Easements
created under Articles 2, 3, 4 and 5 hereof and for the furnishing of serviess ‘under Article 7
hereof. The Architect will furnish to each of the Owners (but only if and to the' extent such
Owner’s approval is required) and the Mortgagees a set of such plans and specifications for their
approval. Unless the Owners otherwise agree (subject to the approval of their Mortgagees), the
contractor or contractors shall work under the supervision of the Architect, and the Architect is
hereby authorized and directed to instruct the Depositary, from time to time, but only with the
prior approval of the Owner or Owners in whose portion of the Parcel such repair and restoration
is being performed and the Mortgagees of such Parcel, as such repair and restoration progresses,
to disburse, in accordance with Article 19 hereof, any Award paid to the Depositary for
application to the cost and expense of such repair and restoration.
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15.5  Excess Award. The Award for any taking described in Section 15.4 shall first be
used to pay for the repair and restoration (including any demolition, repair or restoration under

{including other parties with an interest in such Owner’s portion of the Project) bears to the
apportionment of the Award to the other Owner (including parties with an interest in the other
Owners’ portion of the Project); provided, however, that the right of an Owner to receive s
share of any such excess shall be subject to the provisions of Section 22,12, If there is no
apportionment in any judicial or administrative proceeding, the Owners shali petition for such
apportionment, if possible, Otherwise, the Owners shall negotiate with one another in good faith
to arrive at an allocation to each of such excess based upon the same general criteria that would
have been used in such proceedings to apportion the Award. A failure to reach agreement shall
constitute an Arbitrable Dispute.

15.4 " Demolition. If, as a result of a taking (other than a temporary taking or a taking
described in Section 15.7 hereof), any Owner reasonably determines that its portion of the 310
Building or 316 Euilding can no longer can be repaired or restored or operated on an
economically feasibic Uasis, then such Owner shall notify the other Owners of its determination
within sixty (60) days “fer such taking and shall not be obligated to repair or restore its portion
of the 310 Building or 218 Building as may be required by Sections 15.3 and 15.4 hereof
However, such Owner not Iepairing or restoring shall demolish, repair or restore its portion of
the 310 Building or 318 Building te-the extent, if any, as may be necessary to provide essential
services set forth in this Agreemeni; Fazements essential to the operations of the other Qwner or
structural support for the other portiorn o such Building. Such demolition, repair or restoration
shall be deemed to be a repair or restoration to which the provisions of Section 15.4 hereof are
applicable,

157 Allocation of Award. In the event 4f 4 taking of all or substantially all of either
Building, the Award for such taking shall be allocated 1o the Owners in accordance with the
apportionment made in any final judicial or administrative proceedings in connection with the
taking and paid to the Owners, subject to the rights of their respéetive Mortgagees, in accordance
with said apportionment; provided, however, that the right of an Qwner 1o receive its share of
any award and payment shall be subject to the provisions of Section7Z.12.

158  Condominium. If at any time any portion of the 310 Residential Property or the
310 Future Development Parcel is submitted to the Act, then to the fullestextrat permitted by
law, the provisions of Article 15 hereof shall be controlling over the provisions o the Act and
310 Condominium Declaration insofar as the provisions of the Act or 310 Q¢ndominium
Declaration limit (i) the obligation of the condominium unit owners to repair or restore the 310
Condominium Property in the event of a taking or (i) the use of the Award as provided in
Article 15. If at any time any portion of the 318 Residential Property or the 318 Future
Development Parcel is submitted to the Act, then to the fullest extent permitted by law, the
provisions of Article 15 hereof shall be controlling over the provisions of the Act and 318
Condominium Declaration insofar as the provisions of the Act or 318 Condominium Declaration
limit (i) the obligation of the condominjum unit owners to repair or restore the 318

64
CHGO240095798.10

T et o o R e+ R im0 Bl




0735103077 Page: 72 of 362

UNOFFICIAL COPY

Condominium Property in the event of a taking or (i) the use of the Award as provided in
Article 15.

ARTICLE 16

ALTERATIONS

16.1  Permitted Alterations.

(A)  An Owner (hereinafter in this Article 16, “Altering Owner”) may, at any
time, at such Altering Owner’s sole cost and expense, make additions, improvements or
alterations (hereinafter in this Article 16, “Alterations”) to the part of the 310 Building
or 318 Building within such Altering Owner’s portion of the Project, provided that such
Adterations comply with all of the provisions of this Article 16. Alterations include the
rightof 310 Residential to add, at its sole cost and expense, within the Garage, additional
parking spaces and drive aisles, in compliance with Section 16.1(B) below, for use by
310 Residertial, the Developer or their respective Permitices, Alterations shall also
include reloeatizn of Facilities, which shall be permitted, subject to compliance with the
conditions set forih in this Article 16. Replacement of Facilities may be made by an
Altering Owner without-consent of other Owners, subject to the provisions of Section 7.9.
The provisions of this Article 16 governing Alterations do not negate or diminish other
provisions of this Agrecment having to do with additions, improvements or alterations
expressly required or permiried in Articles 6 (Structural Support), 7 (Services), 8
(Compliance With Laws), 11 {Maintenance and Repair) and 15 (Condemnation) hereof,
which are governed by such provisiois only and not this Article 16 unless also designated
in such Articles as “Alterations” to be govened by this Article 16.

(B} Alterations shall not be madé without the prior written consent of the other
Owner unless otherwise cxpressly permitted by'this Agreement if such Alterations will:

(1) during their performance or upor their completion, unreasonably
diminish the benefits afforded to such other Cwner by an Easement or
unreasonably interrupt such other Owner’s use or enjornent of any Easement;

(2)  during their performance or upon their comnpletion, degrade or
diminish services to the other Owner under Article 7;

(3} materially increase the costs or expenses for which-cuch other
Owner is or would be responsible pursuant to Article 7 hereof, unless; in the case
where 310 Residential adds parking spaces and drive aisles to the Garage, 310
Residential assumes the fair and equitable increase in costs allocated to such
additional spaces and drive aisles;

(4)  consist of drilling, coring, chopping, cutting or otherwise making
any opening or hole into any Structural Supports in violation of Article 6; or
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{(5)  consist of or result in discharge, relcase, emission, deposit,
treatment, transport, production, incorporation, disposal, leakage, transfer or
escape of Hazardous Material, in a manner which fails to comply with any
applicable law if the other Owner could be adversely affected by such Alterations,

(C) If, at any time, the Altering Owner proposes to make any Alterations
which require or could possibly require (in the Altering Owner’s reasonable opinion or
the reasonable opinion of any other Owner) the consent of the other Owner, then before
commencing or proceeding with such Alterations, the Altering Owner, at its own cost,
shall deliver to such other Owner a copy of the plans and specifications showing the
proposed Alterations and a reference to this Section 16.1. An Altering Owner may also
at any time request confirmation from the other Owner that its consent is not required
with respect to proposed Alterations, if such Alterations do not require its consent and
such’ confirmation shall be given within ten (10) business days after the request is made.
Nodesponse during such ten (10) business day period shall be deemed confirmation that
no cous<nt is required. If such other Owner consents to such Alterations or does not
respond (with approval, disapproval, request for additional information or time or
statement oi sonditions for approval or disapproval) within thirty (30) days (as
hereinafter exteiided) afier receipt of plans and specifications, the Altering Owner may
proceed to make ‘its ‘Alterations substantially in accordance with said plans and
specifications. Within the thirty (30) day response period the other Owner may request
(1) additional information-—with respect to the proposed Alterations, in which case the
other Owner will be granted 0 additional thirty (30) days to respond from the date the
other Owner receives such addiiional information or (ii) an extension of the time to
respond, which extension of time skall hot exceed thirty (30) days from the date of the
request. The Owner whose consent is requested will not unreasonably delay its response,
having in mind the scope and complexity ei.the proposed Alterations. If, in the good
faith opinion of the other Owner, the Altering Owner has violated or will violate the
provisions of Section 16.1(A) or (B), then such Qfier (the “Objecting Party”) believing
a violation exists shall notify the Altering Owner «f its opinion that the Alterations or
proposed Alterations violate or will violate the provisions of Section 16.1(A) or (B)
hereof, and shall specify the respect or respects in which'1ts” provisions are or will be
violated. If an Objecting Party in good faith asserts a violation of Section 16.1(A) or (B),
then the Altering Owner shall not commence with the Alterations.or proceed with the
Alterations, if already commenced, until the matter has been resob,ed {except in an
Emergency Situation). In addition to the rights or remedies to which the Objecting Party
may be entitled by reason of an Altering Owner’s violation or likely vaoiation of the
provisions of this Section 16.1, the Objecting Party shall be entitled to seei and obtain
injunctive relief to enjoin any such violation.

(D)  Roof Alterations.

(i) Any Alteration which might in any way atfect the 310 Roof (by
way of illustration and not limitation, any penetration of the 310 Roof or any
increase in the load on the 310 Roof beyond the designed load capacity affects the
310 Roof) shall require the prior written consent described in this Section, Before
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commencing or proceeding with Alterations on the 310 Roof, the Altering Owner,
at its own cost, shall deliver to each other Owner a copy of the plans and -
specifications showing the proposed Alterations and a reference to this
Section 16.1. Any Unit Owner seeking to perform Alterations to the 310 Roof
must first obtain in writing the consent of the Association pursuant to the 310
Condominium Declaration and then the consent and approval of 310 Retail. If the
other Owner consents to such Alterations or does not respond (with approval,
disapproval, request for additional information or time or statement of conditions
for approval or disapproval) within thirty (30) days (as hereinafter extended) after
receipt of plans and specifications, the Altering Owner may proceed to make its
Alterations substantially in accordance with said plans and specifications. Within
the thirty (30) day response period the other Owner may request (i) additional
information with respect to the proposed Alterations, in which case the other
Owner will be granted an additional thirty (30) days to respond from the date the
ather Owner receives such additional information or (ii) an extension of the time
t% respond, which extension of time shall not exceed thirty (30) days from the
datz of the request. The Owner whose consent ig requested will not unreasonably
delay”ifs response, having in mind the scope and complexity of the proposed
Alterations. If, in the good faith opinion of the other Owner, the Altering Owner
has violated et will violate the provisions of Section 16.1(A) or (B), then such
Owner (the “Objetting Party”) believing a violation exists shall notify the
Altering Owner of-its-opinion that the Alterations or proposed Alterations violate
or will violate the provisions of Section 16.1(A) or (B) hereof, and shal specify
the respect or respects i -which its provisions are or will be violated. If an
Objecting Party in good faith asverts a violation of Section 16.1(A) or (B), then
the Altering Owner shall not ¢orin ence with the Alterations, until the matter has
been resolved (except in an Emerzency Situation). In addition to the rights or
remedies to which the Objecting Party ‘may be entitled by reason of an Altering
Owner’s violation or likely violation of /he provisions of this Section 16.1, the
Objecting Party shall be entitled to seek and dbtain injunctive relief to enjoin any
such violation.

(i)  Any Alteration which might in any wiy affect the 318 Roof (by
way of illustration and not limitation, any ‘penetration .ot the 318 Roof or any
increase in the load on the 318 Roof beyond the designed loid capacity affects the
318 Roof} shall require the prior written consent described in this Section, Before
commencing or proceeding with Alterations on the 318 Roof, the Altering Owner,
at its own cost, shall deliver to each other Owner a copy of the plans and
specifications showing the proposed Alterations and a reference to this
Section 16.1.  Any Unit Owner seeking to perform Alterations to the 318 Roof
must first obtain in writing the consent of the Association pursuant to the 310
Condominium Declaration and then the consent and approval of 310 Retail. If the
other Owner consents to such Alterations or does not respond (with approval,
disapproval, request for additional information or time or statement of conditions
for approval or disapproval) within thirty (30) days (as hereinafter extended) after
receipt of plans and specifications, the Altering Owner may proceed to make its
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Alterations substantially in accordance with said plans and specifications. Within
the thirty (30) day response period the other Owner may request (i) additional
information with respect to the proposed Alterations, in which case the other
Owner will be granted an additional thirty (30) days to respond from the date the
other Owner receives such additional information or (ii) an extension of the time
to respond, which extension of time shall not exceed thirty (30) days from the
date of the request. The Owner whose consent is requested will not unreasonably
delay its response, having in mind the scope and complexity of the proposed
Alterations. If in the good faith opinion of the other Owner, the Altering Owner
has violated or will violate the provisions of Section 16.1(A) or (B), then such
Owner (the “Objecting Party”) believing a violation exists shall notify the
Altering Owner of its opinion that the Alterations or proposed Alterations violate
or will violate the provisions of Section 16.1(A) or (B) hereof, and shali specify
the respect or respects in which its provisions are or will be violated. If an
Objecting Party in good faith asserts a violation of Section 16.1(A) or (B), then
tie Altering Owner shall not commence with the Alterations, until the matter has
becriresolved (except in an Emergency Situation). In addition to the rights or
remedies to which the Objecting Party may be entitled by reason of an Altering
Owner’s violation or likely violation of the provisions of this Section 16.1, the
Objecting Partyshall be entitled to seek and obtain injunctive relief to enjoin any
such violation.

(E)  Each Owner i aking Alterations, shall (i) perform all work in a good
and workmanlike manner and in-a.cordance with good construction practices, (i) comply
with all Laws, including, without limitation, the City of Chicago Building Code,
(11) comply with all of the applicable provisions of this Agreement. Each Owner shall, to
the extent reasonably practicable, make Alterations within its portion of the Building in
such a manner and at times so as to minimize an /. noise, vibrations, particulates and dust
infiltration or other disturbance which would disturb an occupant or occupants of the
other portion of the Building, but such Owner shall not bz liable in any event for damages
as a result of any such disturbance (as opposed to physicai damage to property) normally
incidental to construction. The foregoing restriction on aaniages shall not restrict an
Owner’s right to seek and obtain injunctive relief from unfeasanable disturbances. An
Altering Owner may perform work during any hours permitted hy applicable Law.
However, if requested by an Owner who would otherwise | sufer unreasonable
disturbance, the Altering Owner shall not unreasonably refuse to per{orm ‘work outside
normal business hours and shall pay all costs associated with work at times other than
normal business hours, including overtime and delay costs.

162 Building Permits. Applications for building permits to make Alterations shall be
filed and processed by the Altering Owner without the joinder of the other Owner in such
application, unless the City of Chicago or other government agency having jurisdiction thereof
requires joinder of the other Owner. An Altering Owner shall send copies of any building
permits to another Owner at such other Owner’s request. If joinder by the other Owner not
making Alterations is so required, said Owner shall cooperate in executing such application or
other instruments as may be necessary to obtain the building permit; provided, however, the
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nd hold harmless the other Owner from and against any and all
loss, liability, claims, judgments, costs and expenses (including reasonable attorney’s fees,
including appeals of any judgment or order) arising out of the other Owner’s execution of the
application, permit or other instrument. If an Owner fails to execute said application or
instruments when required hereunder to do so, and there is no dispute between the Owners
concerning the affected Alterations, the other Owner is hereby irrevocably appointed attorney in
tact of the other Qwner (such power of attorney being coupled with an interest and hence,
irrevocable) to execute said application or instruments on behalf of such other Owner.

163 No Liens. An Owner performing any work required or provided for under this
Agreement shall use reasonable efforts to include in any construction contract g provision
pursuant to which the contractor (i) recognizes the separate ownership of the Parcel and agrees
that any lien rights which the contractor or subcontractors have under the Mechanics’ Liens Act
set forth.2a 770 ILCS 60/0.01 et seq. (said Act and any successors thereto, the “Mechanics’ Lien
Act”) shall Gnly be enforceable against the portion of the Project owned by the Altering Owner,
or (i1) agrees that, to the extent permitted by Law, no lien or claim may be filed or maintained by
such contractor orany subcontractors and agrees to comply with the provisions of Section 21 of
the Mechanics’ Lien‘Axi in connection with giving notice of such “no lien” provision.

ARTICLE 17

ESTOPPEL CERTIFICATES

17.1  Estoppel Certificates'_1iich Owner shall, from time to time, within ten (10)
business days after written request from the-ather Owner, any prospective transferee of such
Owner or any Mortgagee or prospective Mortgagee which has complied with the notice
provisions of Section 22.12(B) hereof, execute, acknowledge and deliver to the requesting party,
a certificate (“Estoppel Certificate”) stating:

(A)  That the terms and provisions of 4liis Agrzement are unmodified and are in
full force and effect or, if modified, identifying such moditications;

(B)  Whether, to the knowledge of the Owne executing the Estoppel
Certificate, there is any existing default under this Agreement (61 grounds therefor after
giving the requisite notice hereunder) by the requesting Owner and/if so, specifying the
nature and extent thereof;

(C)  Whether there are any sums (other than payments for Operating Expenses
owed under Exhibit 7.4 which in the aggregate are less than $100,000 and are not
overdue) which the Qwner executing such Estoppel Certificate is entitled to receive or
demand from the requesting Owner, and if there is any such sum, specifying the nature
and amounts thereof:

(D) Whether the Owner executing the Estoppel Certificate has performed or is
performing work other than services pursuant to Article 7 hereof, the cost of which such
Owner is or will be entitled to charge in whole or in part to the requesting Owner under
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the provisions hereof, but has not yet charged to such requesting Owner, and if there be

any such work, specifying the nature and extent thereof and the projected amount 1o be
paid by the requesting Owner;

(E)  The nature and extent of any setoffs, claims, counterclaims or defenses
then being asserted or capable of being asserted (after giving the requisite notice, if any,
required hereunder), or otherwise known by the Owner, against the enforcement of the
requesting Owner’s rights hereunder;

{(F)  The total amount of all liens being asserted or capable of being asserted
(after giving the requisite notice, if any, required hereunder) by the Owner executing the
Estoppel Certificate under the provisions of this Agreement describing the applicable
provision or provisions and the details of any such lien claim;

(G)  Whether the Owner executing the Estoppel Certificate hag requested that a
matter De submitted to arbitration, which matter has not been discharged, released or
othervise recolved, and if so, a copy of any such notice or notices shall be delivered with
the Estoppel Certificate:

(H)  The sature of any arbitration proceeding or finding under Article 13 made
within the ninety (90)days preceding the date of such Estoppel Certificate;

(0 The current iaddress or addresses to which notices given to the Owner
executing such Estoppel Certifilzie are required to be mailed under Article 21 hereof:;
and

@) Such other facts or conclusions as may be reasonably requested.

At any time the 310 Residential Property or any porticii of the 310 Future Development Parcel
has been submitted to and remains subject to the A<, Fstoppel Certificates may only be
requested by the 310 Association and not a 310 Unit Owrer (except that in connection with a
sale or financing of a Unit or other transaction involving a Unit, the 310 Association may request
an Estoppel Certificate on behalf of a 310 Unit Owner and such Zstonpel Certificate need only
include the items under (B) and (F) [in the case of (F), as to the Uit only]); and Estoppel
Certificates requested of 310 Residential as to the 310 Condominiuin shall be given by the
Association and shall bind all 310 Unit Owners, If the requesting pariv_is Mortgagee or
prospective Mortgagee, the Owner on whose property it holds or intends to hold = Mortgage will
be deemed the “requesting Owner.” If the requesting party is a prospective tiansferee of an
Owner, such Owner will be deemed the “requesting Owner.”

Al any time the 318 Residential Property or any portion of the 318 Future Development Parcel
has been submitted to and remains subject to the Act, Estoppel Certificates may only be
requested by the 318 Association and not a 318 Unit Owner (except that in connection with a
sale or financing of a Unit or other transaction involving a Unit, the 318 Association may request
an Estoppel Certificate on behalf of a 318 Unit Owner and such Estoppel Certificate need only
include the items under (B) and (F) [in the case of (F), as to the Unit only]); and Estoppel
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Certificates requested of 318 Residential as to 318 Condominium shall be given by the
Association and shall bind all 318 Unit Owners. If the requesting party is a Mortgagee or
prospective Mortgagee, the Owner on whose propetty it holds or intends to hold a Mortgage will
be deemed the “requesting Owner.” If the requesting party is a prospective transferee of an
Owner, such Owner will be deemed the “requesting Owner.”

ARTICLE 18

DEPOSITARY

18.1 Appointment of Depositary. A depositary (the “Depositary”™) shall be
appointed, at or before such time as the duties of Depositary are to be performed, in the manner
hereinafier provided to receive insurance proceeds and condemnation Awards, to disburse such
monies ard o act otherwise in accordance with the terms and provisions of this Agreement. The
Depositary siiall be appointed by the Owners jointly, and shall be one of the then five (5) largest
banks or trust companies (measured in terms of capital funds) with principal offices in Chicago,
Ilinois or other bl or trust company agreed to by the Owners. Any Owner may at any time
propose a Depositary, zad if the Owners fail to agree on a Depositary within ten (10) business
days after receipt of the proposal by the other Owner, the disagreement shall become an
Arbitrable Dispute. The IJer asitary shall be entitled to receive from each of the Owners said
Owner’s equitable share of the Depositary’s reasonable fees and expenses for acting as
Depositary, as such share is agreed to by the Owners, and may retain said fees and expenses, free
of trust, from monies held by it. Any-Owner may propose 10 the other Owner how such fee shall
be shared and if the Owners fail to agiceon a cost sharing arrangement within ten (10) business
days after receipt of an Owner’s proposal; such disagreement shall become an Arbitrable
Dispute. Any Depositary appointed to aci-bereunder shall €xccute an agreement with the
Owners accepting said appointment in substantially the form attached hereto as Exhibit 18.1 and
made part hereof,

18.2  Liability of Depositary. The Depositary shaii'not be liable or accountable for
any action taken or disbursement made in good faith by the Dendsitary, except that arising from
its own negligence. The Depositary’s reliance upon advice of indzpendent competent counsel
shall be conclusive evidence of good faith, but shall not be the only/ianner in which good faith
may be shown. The Depositary shall have no affirmative obligation to piosecute a determination
of the amount of, or to effect the collection of, any insurance proceeds or fondemnation Award
or Awards unless the Depositary shall have been given an express written authsrization from the
Owners; provided that if only one Owner is entitled to said msurance proceeds of condemnation
Award or Awards, then said Owner may authorize the Depositary to so proceed. In addition, the
Depositary may rely conclusively on any certificate furnished by the Architect to the Depositary
in accordance with the provisions of Section 19.1 hereof and shall not be liable or accountable
for any disbursement of funds made by it in reliance upon such certificate or authorization.

18.3  Interest on Deposited Funds. The Depositary shall have no obligation to pay
interest on any monies held by it, unless the Depositary shall have given an express written
undertaking to do so; or, unless all of the Owners for whose benefit monies are being held have
requested, and the Mortgagees of said Owner have concurred, in connection with a specified
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deposit of funds with the Depositary, that the Depositary undertake to do so. However, if the
monies on deposit are not held in an interest bearing account pursuant to an agreement among
the Depositary and said Owner, then the Depositary, within thirty (30) days after request from
any Owner given to the Depositary and to the other Owner, shall purchase with such monies, to
the extent feasible, negotiable United States Government securities payable to bearer and
maturing within ninety (90) days from the date of purchase thereof, except insofar as it would, in
the good faith judgment of the Depositary, be impracticable to invest in such securities by reason
of any disbursement of such monies which the Depositary expects to make shortly thereafter, and
the Depositary shall hold such securities in trust in accordance with the terms and provisions of
this Agreement. Any interest paid or received by the Depositary on monies or securities held in
trust, and any gain on the redemption or sale of any securities, shall be added to the monies or
securities so held in trust by the Depositary. Unless the Depositary shall have undertaken {o pay
interest thereon, monies received by the Depositary pursuant to any of the provisions of this
Agreement shall not be mingled with the Depositary’s own funds and shall be held by the
Depositaryin trust for the uses and purposes herein provided.

18.4 “lucernification of Depositary. In consideration of the services rendered by
Depositary, the Owziers jointly and severally hereby agree to indemnify and hold harmless the
Depositary from any an-all damage, liability or expense of any kind whatsoever (including, but
not limited to, reasonable atforneys’ fees and expenses) incurred in the course of Depositary’s
duties hereunder or in the defenscof any claim or claims made against Depositary by reason of
its appointment hereunder, except where due to the negligence of the Depositary or actions not
taken in good faith by the Depositaiv: Where the Depositary is only disbursing funds for one
Owner, and the other Owner is not 1ivalved in the deposit or overseeing of disbursement of
funds, such other Owner shall not be obligatéd 1o indemnify and hold harmless the Depositary in
connection with such duties of the Depositary:

18.5 Resignation of Depositary. The Depositary may resign by serving not less than
sixty (60) days® prior written notice on all of the Owhaets and Mortgagees. Within thirty (30)
days after receipt of such notice, the Owners Jointly shafl, in‘tfic manner set forth in Section 18.1
appoint a substitute who qualifies under Section 18.1 hereof {if'there are duties to be performed
at such time by a Depositary or funds are held by the resigning Depositary), and the Depositary
shall prepare a final accounting of all funds received, held and disuursed by it and transfer all
funds, together with copies of all records, held by it as Depositary tosuch substitute, at which
time its duties as Depositary shall cease. If the Owners shall fail to appamt 1 substitute within
said thirty (30) days, and there are funds held by the resigning Depositary, the Depositary may
deposit such funds with either a court of competent jurisdiction or with a bank or-irust company
in Chicago, Illinois, which qualifies under Section 18.1 hereof.
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ARTICLE 19

DISBURSEMENTS OF FUNDS BY DEPQSITARY

19.1 Disbursement Requests.

(A)  Each request by the Architect acting pursuant to the provisions of this
Agreement for disbursement of insurance proceeds, any Award or other funds for
application to the cost of repair, restoration or demolition (the “work™) shall be
accompanied by a certificate of the Architect or another Person having knowledge of the
facts reasonably acceptable to the Owners and their Mortgagees, dated not more than ten
(10) days prior to the date of the request for any such disbursement, stating the following
in its professional judgment based on periodic observations of the work:

(I} That the sum requested has either (a) been or will be paid by or on
behalf of an Owner (in which event the certificate shall name such Owner) or by
ar‘en behalf of both Owners (in which event the certificate shall specify the
ameunc naid by each respective Owner), or (b)is justly due to contractors,
subcoririctors, materialmen, engineers, architects or other persons (whose names
and addresscs shall be stated}) who have rendered or furnished services or
materials for the work; such certificate shall also give a brief description of such
services and maferiais and the principal subdivisions or categories thereof, the
respective amounts §o.paid or due to each of sajd persons in respect thercof and
the amount of any retenticns, and shall state the progress of the work up to the
date of said certificate ard any other information required by the Mechanics’
Liens Act and any title insure: affording coverage against mechanics’ liens;

(2)  That the sum requested; plus all sums previously disbursed, less
retentions, does not exceed the cost of the work actually in place up to the date of
such certificate plus the cost of materials supplied and actually stored on site;

(3)  That no part of the cost of the sérvives and materials described in
the certificate has been the basis of the withdrawa o”any funds pursuant to any
previous request or is the basis of any other pending request for funds; and

(4)  Other information which may from time {0 time o5 required by the
Mortgagees which is customarily required by mortgagees of comparable mixed
use office/retail/residential buildings, or as may be agreed to by the'Ovmers.

(B)  Upon:
(1) compliance with the provisions of Section 19 1 (A), and
(2)  receipt of contractors’ and subcontractors’ sworn statements

required under the Mechanics’ Liens Act accompanied by partial or final waivers
of lien, as appropriate, and any other information required by the title insurer
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affording coverage against mechanics’ liens from the persons named in the sworn
statement, and

(3)  approval by the title insurer, the Owners and the Mortgagees of the
lien waivers and other documentation, and the willingness of such title insurer to
issue an endorsement (satisfactory to the Owners and the Mortgagees) insuring
over possible mechanics’ lien claims relating to work in place and the continued
priority of the liens in favor of the Mortgagees, the Depositary shall, out of the
monies so held by the Depositary, pay or cause to be paid to the Owners,
contractors, subcontractors, materialmen, engineers, architects and other persons
named in the Architect’s certificate and contractors’ and subcontractors’ sworn
statements the respective amounts stated in said certificate and statements due
them. Notwithstanding the foregoing, any Owner or Mortgagee or the Depositary
may require that disbursements be made through the customary form of
construction escrow then in use in Chicago, Illinois, with such changes as may be
cequired to conform to the requirements or provisions of this Agreement. The
Eérositary may rely conclusively, with respect to the information contained
therexl, »on any certificate furnished by the Architect to the Depositary in
accordapse” with the provisions of this Section 19 1 and shall not be liable or
accountable for any disbursement of funds made by it in reliance upon such
certificate or authesization.

192 No Lien or Consent Lv.Contractor. No contractor, subcontractor, materialman,
engineer, architect or any other persos whatsoever, other than the Owners and the Mortgagees,
shall have any interest in or right to or lien upon any funds held by the Depositary. The Owners,
with the consent of the Mortgagees, may jointly at any time provide in writing for a different
disposition of funds than that provided for in this Agreement, without the necessity of obtaining
the consent of any contractor, subcontractor, materia!mun, engineer, architect or any other person
whatsoever. If at any time the Owners, with the conseat of the Mortgagees, shall jointly instruct
the Depositary in writing with regard to the disbursement of any funds held by the Depositary,
then the Depositary shall disburse such funds in accordanee ‘with said instructions, and the
Depositary shall have no liability to anyone by reason of haviug-so disbursed said funds in
accordance with said instructions,

ARTICLE 20

ARCHITECT

20.1  Appointment of Architect. When and if required by the provisions of this
Agreement, the Owners shall jointly appoint a firm consisting of both architects and engineers
(or a firm of architects and a firm of engineers agreeing to act jointly hereunder) experienced in
the design and operation of structures similar to the Building to serve under and pursuant to the
terms and provisions of this Agreement (the “Architect”). The Architect shall, upon its
appointment, execute an agreement with the Owners in the form required by the Owners, which
agreement shall also incorporate those services necessary to implement the provisions of this
Agreement and shall provide that the Owners may cause the then serving Architect to be
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replaced without cause upon thirty (30} days’ prior written notice, The Owners jointly may
replace the Architect for any reason. Any Owner also may cause any Architect to be replaced,
and the other Owner shall be deemed to have consented to such replacement, if it demonstrates
to the other Owner that such then serving Architect has failed to perform its duties hereunder
fairly, diligently or competently. A Mortgagee shall have the right to approve the appointment
of the Architect in the first instance or any replacement of the Architect, if required by the terms
of its Mortgage. If all Owners do not jointly desire to replace the Architect, then the Owner
desiting replacement of the Architect shall serve notice upon the other Owner and the
Mortgagees requesting the removal of the then serving Architect, which notice shall set forth
with specificity the respect or respects in which such Architect shall have failed to perform
fairly, diligently or competently. If, in the opinion of the Owner or Mortgagees receiving such
notice, the Owner desiring to replace the Architect is not entitled to require the appointment of a
new Architect pursuant to this Section 20.1, an Owner or Mortgagee receiving such notice and
objecting to the appointment of a new Architect shall notify the other Owner and Mortgagees of
its objection in writing within ten (10) business days after receipt of such notice from the
requesting Gwipcr.  If, within ten (10) business days after receipt by the Owner desiring to
replace the Architect of such objection, the Owners do not resolve their differences (subject to
the approval of thei: Martgagees), or if the Owners fail to agree on the form of agreement, then
the dispute shall constitate an Arbitrable Dispute. The Architect sought to be replaced may give
evidence or otherwise paiticipate in the arbitration proceeding, but said proceeding shall not
serve any purpose other than the purpose of determining whether an Owner is entitled to have the
Architect replaced. Any Archiact acting hereunder shall have the right to resign at any time
upon not less than ninety (90) days' prior written notice to the Owner and the Mortgagees.

20,2 Notice of Submission of Dispute to Architect. In any instance when the
Architect serving pursuant to Section 20.1 heres? is authorized by this Agreement to advise the
Owners concerning any dispute or matter, any Owner involved in such dispute or matter may
submit the same to the Architect. The Owner submitting such dispute or matter shall
simultaneously give written notice of the submissioit Hf such dispute or matter to the other
Owner involved in such dispute and the Mortgagees. /The Architect shall, except in an
Emergency Situation, afford each Owner involved in any disprie-or matter, and any attorney or
other representative designated by such Owner or the Mortgagess, an opportunity to furnish
information or data or to present such party’s views. The Architect skiall not be lable for any
advice given by it hereunder, or for any other action taken by it hereunder, in good faith and in
the absence of negligence. No advice given by the Architect under thij Arreement shall be
binding on the Owners, and an Owner may accept or reject such advice.

20.3  Replacement of Architect. If any new Architect is appointed herédniler, and if
the Architect being replaced is then engaged in the resolution of any dispute or matter theretofore
submitted hereunder, or if the Architect being replaced is then engaged in the preparation of any
plans and specifications or in the supervision of any work required hereunder or pursuant hereto,
then, if the Owners so choose, subject to the consent of the Mortgagees, the Architect being
replaced shall continue to act as Architect with respect, and only with respect, to such pending
dispute or matter or the completion of such preparation of plans and specifications or supervision
of any such work.
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rendered hereunder and shall be reimbursed for reasonable and necessary expenses incurred in
connection therewith, and each Owner involved in the work shall pay its equitable share of such
fees. In this regard, in any instance when the Architect shall, in accordance with any of the
provisions of this Agreement, render services in connection with the preparation of plans and
specifications or the supervision of repair, restoration or demolition of the 310 Building, the 318
Building or any part thereof, the fees and cxpenses of the Architect shall be considered as costs
and expenses of such repair, restoration or demolition, as the case may be, and shall be paid in
the same manner as other costs and expenses of repair, restoration and demolition under the
provisions of this Agreement pursuant to which the Architect is performing such services, If not
otherwise provided in this Agreement, the Owners shall agree on the equitable share owed by
cach Owner. If any Owner shall fail to pay its ailocable share of any fees or expenses of the
Architect within ten (10) business days after receipt of any invoice therefor from the Architect,
then any other Owner may pay the same and the Owner failing to pay shall, within ten (10)
business days after written demand for reimbursement, reimburse the other Owner for any such
payment.

ARTICLE 21

NOTICES AND APPROVALS

21.1  Notice to Parties. Fach notice, demand, request, consent, approval, disapproval,
designation or other communication (all of the foregoing are herein referred to as a “notice”) that
an Owner is required, permitted or dasites to give or make or communicate to the other Owner
shall be in writing and shall be given or made.or communicated by personal delivery (including
messenger service), written telecommunicat.on (such as telex or facsimile telecopy) or by United
States mail, addressed as follows:

If to 310 Residential: ¢/0 Metropaliten Properties of Chicago LLC
30 West Mor:oe Street
Chicago, IL 60603
Attention: Mr. Louis i), D’Angelo
Facsimile: 312/922-0869

With a copy to: DLA Piper US LI.P
203 N. LaSalle
Chicago, IL 60601
Attn: James L. Beard, Esq.
Facsimile: 312/630-7379

If to 310 Retail: ¢/o Metropolitan Properties of Chicago LLC
30 West Monroe Street
Chicago, IL 60603
Attention: Mr, Louis D. D’ Angelo
Facsimile: 312/922-0869
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With a copy to: DLA Piper US LLP
203 N. LaSalle
Chicago, IL 60601
Afttn: James L. Beard, Esq.
Facsimile: 312/630-7379

If to 318 Residential: ¢/o Metropolitan Properties of Chicago LLC
30 West Monroe Street
Chicago, IL 60603
Attention: Mr, Louis D, D’Angelo
Facsimile: 312/922-0869

With a copy to: DLA Piper US LLP
203 N. LaSalle
Chicago, IL 60601
Attn: James L. Beard, Esq.
Facsimile: 312/630-7379

If'to 318 Retail: c/o Metropolitan Properties of Chicago LL.C
30 West Monroe Street
Chicago, IL 60603
Attention: Mr. Louis D. D’Angelo
Facsimile: 312/922-0869

With a copy to: DA Piper US LLP
205 LaSalle
Chicago, 1. 60601
Attn: James 1 Beard, Esq.
Facsimile: 312/630-7379

and to any Mortgagee which has complied with the notice provisiors f Section 22.12 hereof.

Any Owner may designate a different address from time to time, provioed however it has given
at least ten (10) business days’ advance notice of such change of address. Failare to give notices
to an Owner’s or Mortgagee’s counsel identified above shall not render notice i an Owner or
Mortgagee invalid or ineffective. If any of the aforesaid Owners shall cease to'te the “Owner”
of its respective portion of the Project, and the succeeding Owner of that portion ¢f'the Project
shall fail to give a notice of change of address, then notices may be sent to any one of the
following: (i) to the last Owner of record disclosed to the Owner giving notice, (ii) to “Owner of
Record” at the street address for that Owner’s portion of the Project as designated by the U.S.
Postal Service (or by the successor of the U.S. Postal Service) or City of Chicago department or
agency having jurisdiction over City of Chicago addresses, or (iii) to the grantee at the address
shown in that last recorded conveyance of the portion of the Project in question. Unless
specifically stated to the contrary elsewhere in this Agreement, any notice shall be deemed to
have been given, made or communicated, as the case may be, (i) upon delivery in the case of
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personal delivery or immediate written telecommunication (such as facsimile or telex), or (ii) on
the date three (3) days after the same was deposited in the United States mail, properly
addressed, with postage thereon fully prepaid.

212 Multiple Owners. If at any time the inierest or estate of ap Owner shall be
owned by more than one Person (hereinafter collectively referred to as “multiple owners™), the
multiple owners shall give to the other Owners a written notice, executed and acknowledged by
all of the multiple owners, in form proper for recording, which shall (a) designate one Person,
having an address in the State of Illinois to whom shall be given, as agent for all of the multiple
owners, all notices thereafter given to the multiple owners, and (b) designate such Person as
agent for the service of process in any action or proceeding, whether before a court or by
arbitration, involving the determination or enforcement of any rights or obligations hereunder.
The 310 Condominium Association is hereby designated as agent for all of the 310 Unit Owners
for purpssey of (a) and (b) above. The 318 Condominium Association is hereby designated as
agent for all of the 310 Unit QOwners for purposes of (a) and (b) above., Thereafter, until such
designation izzevoked by written notice given by all of the multiple owners of their successors in
interest, any ncitze; and anty summons, complaint or other legal process or notice given in
connection with an arbitration proceeding (which such summonses, complaints, legal processes
and notices given in_ccainection with arbitration proceedings are hereafter in this Article 21
collectively referred to as “legal process™), given to, or served upon, such agent shall be deemed
to have been given to, or seived apon, each and every one of the multiple owners at the same
time that such notice or legal process is given to, or served upon, such agent. If the multiple
owners shall fail so to designate in wiiiing one such agent to whom all notices are to be given
and upon whom all legal process is (¢ e served, or if such designation shall be revoked ag
aforesaid and a new agent is not designated, then any notice or legal process may be given to, or
served upon, any one of the multiple owners 25 agent for all of the multiple owners and such
notice or legal process shall be deemed to have been given to, or served upon, cach and every
one of the multiple owners at the same time that suchnotice or legal process is given to, or
served upon, any one of them, and cach of the multspie owners shall be deemed to have
appointed each of the other multiple owners as agent for the rec ¢ipt of notices and the service of
legal process as stated above. The term “multiple owners” as ueed in this Section 21.2 shall not
include Unit Owners; provided, however that notice to or from Uit Owners shall be governed
by Section 22.6 of this Agreement.

ARTICLE 22

GENERAL

.22.1  Cooperation of Owners. In fulfilling obligations and exercising rights under this
Agreement, each Owner shall cooperate with the other Owners to promote the efficient operation
of each respective portion of the Buildings and the harmonious relationship among the QOwners
and to protect the value of each Owner’s respective portion, estate or interest in the Buildings.
To that end, each Owner shall share information which it possesses relating to matters which are
the subject of this Agreement, except such information as an Owner may reasonably deem
confidential or privileged or which may be the subject of litigation or which such Owner is
prohibited from revealing pursuant to court order. From time to time after the date hereof, each
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te and acknowledge, without charge (except where elsewhere
provided herein) such other instruments, documents, materials and information as another Owner
may reasonably request in order to confirm to such requesting Owner the benefits contemplated

hereby, but only so long as any such request does not restrict or abridge the benefits granted the
other Owner hereunder,

22.2  Severability. The illegality, invalidity or unenforceability under law of any
covenant, restriction or condition or any other provision of this Agreement shall not Impair or
affect in any manner the validity, enforceability or effect of the remaining provisions of this
Agreement.

22.3  Headings. The headings of Articles and Sections in this Agreement are for
convenience of reference only and shall not in any way limit or define the content, substance or
effect of thie Articles or Sections.

22.4 © Amendments to Agreement. Except as otherwise provided in this Agreement,
this Agreementmay be amended or terminated only by an instrument signed by the Approving
Parties established for-the Owners and consented 1o by the Mortgagees. So long as any portion
of the Project is submritied to the Act, the 310 Condominium Association or 318 Condominium
Association administering such portion of the Project may, by its authorized officers, execute all
amendments to or any terixination of this Agreement on behalf of all Unit Owners in such
portion of the Project, which ariendments or termination shall be binding on all Unit Owners.
Any amendment to or termination of tiis Agreement shall be recorded with the Recorder.

22.5 Perpetuities and Qther fnvalidity. The covenants, conditions and restrictions
contained in this Agreement shall be enforczabje by the Owners and their respective successors
and assigns for the term of this Agreement,  which shall be perpetual to coincide with the
perpetual Easements provided for under this Agresnient (or if the law, including any rule against
perpetuities or other statutory or common law rule, prescribes a shorter period, then upon
cxpiration of such period). If the law prescribes such/shorter period, then upon expiration of
such shorter period, said covenants, conditions and restrict ons chall be automatically extended
without further act or deed of the Owners, cxcept as may bé aequired by law, for successive
periods of twenty (20) years), subject to amendment or termination as set forth in Section 22 .4,

22,6  Condominium Associations Acting for Unit Owners.

(A)  Upon submission of the 310 Residential Property to the"Act, all rights,
approvals, Easements and benefits under this Agreement appurtenant to orenjoyed by the
310 Condominium shall be exercised by the Association on behalf of the' 310 Unit
Owners of the 310 Condominium except for Easements which by their nature are
exercisable only by Unit Owners individually, Any action to enforce rights, approvals,
obligations, Easements, burdens and benefits under this Agreement on behalf of the 310
Unit Owners or the 310 Association shall be taken on behalf of all 310 Unit Owners and
the 310 Association solely by the 310 Association by its duly authorized officers acting
pursuant to authority granted by law, the 310 Condominium Declaration or resolution of
the board of managers of the 310 Condominium. All obligations of 310 Residential
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under this Agreement shall be the obligations jointly and severally of both the
Association and the 310 Unit Owners collectively so long as the 310 Condominium is
subject to the Act; provided, however, that no individual unit owner (or the holder of any
mortgage on such owner’s unit) shall be liable for any obligation of 310 Residential in
excess of a percentage of such liability cqual to the percentage interest in the common
elements in the 310 Condominium attributable to such Unit as shown in the 310
Condominium Declaration. In any case, such liability of a unit owner shall be subject to
the provisions of Section 23.1. Upon payment of such amount for which a 310 Unit
Owner may be liable, (i) any lien arising against such 310 Unit Owner’s unit on account
of such claim shall be deemed released against such 310 Unit Owner’s Unit without
further act or deed by any such 310 Unit Owner, and (ii) upon the written request of such
310 Unit Owner and at the expense of such 310 Unjt Owner, the Creditor Owner who has
recorded notice of such lien shall deliver to such 310 Unit Owner an instrument
evidencing the release of such lien, but only with respect to said 310 Unit Owner’s Unit.
When a Unit is owned by more than one “person” (as defined in the Act) the liability of
each suci person for any claim against the Unit shall be joint and several. Notices under
Section 21.02.a 310 Unit Owner or 310 Unit Owners shall be effective if given either to
the 310 Associzuon or to 310 Unit Owners, and notices from a 310 Unit Owner or 310
Unit Owners shaii be given by the Association.

(B)  Upon subriiszion of the 318 Residential Property to the Act, all rights,
approvals, Basements ana benefits under this Agreement appurtenant to or enjoyed by the
318 Condominium shall be-éxercised by the Association on behalf of the 318 Unit
Owners of the 318 Condominiii except for Easements which by their nature are
exercisable only by Unit Owners incivicually. Any action to enforce rights, approvals,
obligations, Easements, burdens and berefits under this Agreement on behalf of the 318
Unit Owners or the 318 Association shall e ‘aken on behalf of all 318 Unit Owners and
the 318 Association solely by the 318 Association by its duly authorized officers acting
pursuant to authority granted by law, the 318 Conidominium Declaration or resolution of
the board of managers of the 318 Condominium. /Alj obligations of 318 Residential
under this Agreement shall be the obligations joiniy and severally of both the
Association and the 318 Unit Owners collectively so long-as‘the 318 Condominium is
subject to the Act; provided, however, that no individual unii gwner (or the holder of any
mortgage on such owner’s unit) shall be liable for any obligatica of 318 Residential in
excess of a percentage of such liability equal to the percentage mierest.in the common
elements in the 318 Condominium attributable to such Unit as siown in the 318
Condominium Declaration. In any case, such liability of a unit owner sha'i be subject to
the provisions of Section 23.1. Upon payment of such amount for which' a'318 Unit
Owner may be liable, (i) any lien arising against such 318 Unit Owner’s unit on account
of such claim shall be deemed released against such 318 Unit Owner’s Unit without
further act or deed by any such 318 Unit Owner, and (i) upon the written request of such
318 Unit Owner and at the expense of such 318 Unit Owner, the Creditor Owner who has
recorded notice of such lien shall deliver to such 318 Unit Owner an instrument
evidencing the release of such lien, but only with respect to said 318 Unit Owner’s Unit.
When a Unit is owned by more than one “person” (as defined in the Act) the liability of
each such person for any claim against the Unit shal] be joint and several. Notices under
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it Owner or 318 Unit Owners shal] be effective if given either to
the 318 Association or to 318 Unit Owners, and notices from a 318 Unit Owner or 318
Unit Owners shall be given by the Association,

22.7 Abandonment of Easements. Easements created hereunder shall not be
presumed abandoned by non use or the occurrence of damage or destruction of a portion of the
Building subject to an Easement, unless the Owner benefited by such Fasement states in writing
its intention to abandon the Easement, provided the consent of the Mortgagees shall also be
required with respect to any such abandonment.

22.8  Applicable Laws. The parties hereto acknowledge that this Agreement and all
other instruments in connection herewith have been negotiated, executed and delivered in the
City of Chicago, County of Cook and State of Illinois. . This Agreement and said other
instrumeris. shall, in all respects, be governed, construed, applied and enforced in accordance
with the lavis of the State of Illinois, including without limitation, matters affecting title to all
real property described herein.

22.9  Licenses. Metropolitan Properties of Chicago LLC (“Met Properties”) owns the
right to use the namé "Metropolitan Tower”, the logo depicted on Exhibit 22.9(A), the name
“Richelieu Flats”, the loge-depicted on Exhibit 22.9(B), and, in each of the above cases, any
derivatives thereof, Met Froperties intends to enter into a non-exclusive, revocable license
agreement with (i) 310 Residential for the right to use of the name “Metropolitan Tower™ and the
logo depicted on Exhibit 22.9(A) and (i} 318 Residential for the use of the name “Richeliey
Flats” for the right to use the name “Riclieliey Flats” and the logo depicted on Exhibit 22.9(B).

22.10 No Third Party Beneficiary, This Agreement is not intended to give or confer
any benefits, rights, privileges, claims, actions ¢riemedies to any person or entity as a third party
beneficiary (except the Mortgagees) under any Laws 41 otherwise.

22.11 Incorporation. Each provision of the"Kecitals to this Agreement and each
Exhibit and Appendix attached hereto is hereby incorporate( in this Agreement and is an integral
part hereof.

22.12 Notice to Mortgagees; Rights of Mortgagee.

(A)  The term “Mortgage™ as used herein shall mean any morage (or any trust
deed) of an interest in the Project given primarily to secure the repaymenpt of money owed
by the mortgagor. The term “Mortgagee” as used herein shall mean the Ntoiteagee from
time to time under any such Mortgage (or the beneficiary under any such-tiust deed);
provided, however, no mortgage or trust deed on an individual condominium unit of the
Condominium {other than a mortgage initially placed on the entire 310 Condominium
Property or 318 Condominium Property or all 310 Condominium Units or 318
Condominium Units) shall be included within the definition of “Mortgage” nor shall the
holder thereof be included within the definition of “Mortgagee” thereby granting such
Mortgagee rights to consent to or approve matters arising under this Agreement unless
explicitly and specifically stated in this Agreement to the contrary,
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a Mortgagee shall have served on the Owners, by personal delivery or
by registered or certified mail return receipt requested, a written notice specifying the
name and address of such Mortgagee, such Mortgagee shall be given a copy of each and
every notice required to be given by one party to the others at the same time as and
whenever such notice shall thereafter be given by one party to the others, at the address
last furnished by such Mortgagee. The address of any existing Mortgagee shall be as set
forth in its consent to subordination attached hereto. After receipt of such notice from a
Mortgagee, no notice thereafter given by either party shall be deemed to have been given
unless and until a copy thereof shall have been so given to the Mortgagee. If a
Mortgagee so provides or otherwise requires and notice thereof ig given by the
Mortgagee as provided above:

(1) the proceeds of any claim under an insurance policy or
condemnation Award required to be delivered to an Owner shall, upon notice
from a Mortgagee, be delivered to such Owner’s Mortgagee to be dishursed by
‘pz, Mortgagee to the Depositary in accordance with the provisions of this
Agreoment.

(2~ If an Owner shall fail to appoint an arbitrator or otherwise take any
action as may) be required or permitted under this Agreement with respect to
arbitration, suen arnointment or action as otherwise would have been permitted
by that Owner may be taken by its Mortgagee and such appointment and action
shall be recognized in il respects by the other Owner,

(C) A Mortgagee shall have-the absolute right, but no duty or obligation, to
cure or correct a breach of this Agreement by the Owner whose property is secured by the
Mortgagee’s Mortgage within any appiizable cure period provided for such breach by
such mortgagor Owner plus an additional petiod of twenty (20) days after notice to the
Mortgagee of expiration of the cure period allowed the mortgagor Owner before the other
Owner may exercise any right or remedy to which it ray be entitled as a Creditor Owner,
except exercise of a self help right in an Emergency Situation.

(D)} Should any prospective Mortgagee require a'madification or modifications
of this Agreement, which modification or modifications will not cause an increased cost
or expense to the Owner whose property is not subject to the Mortgage of such
Mortgagee or in any other way materially and adversely change the rightd and obligations
of such Owner, then and in such event, such Owner agrees that this Agreerent may be so
modified and agrees to execute whatever documents are reasonably required fierefor and
deliver the same to the other Owner within ten (10) business days following written
requests therefor by the other Owner or prospective Mortgagee.

(E)  Developer hereby acknowledges and agrees that First Mortagee, as holder
of the First Mortgage Loan, and has executed the Consent of Mortgagee instrument
attached hereto to make the Mortgages and the terms and provisions of the Mortgages
and any loan documents secured by the Mortgages now held by such Mortgagees
encumbering the Project subordinate to the Agreement. Except as provided in the
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foregoing “sentence, the Owners, with respect to the First Mortgage Loan, further
expressly acknowledge and agree that said Mortgagees, by their execution of such
Consents, have not otherwise waived, released, or relinquished any other rights or
remedies or any covenants, agreements, duties, obligations or liabilities of the Mortgagor
under either of its Mortgages or under any of the other relevant loan documents securing
their respective loans.

22.13 Coordination with Tenants. Unless an Owner otherwise agrees in writing in
each case, and except in an Emergency Situation, each Owner shall coordinate all requests and
contacts between tenants of its portion of the Buildings and the other Owner relating to the
enjoyment of any Easements or the exercise of any rights or benefits granted under this
Agreement or with respect to any other matters arising under or pursuant 1o this Agreement;
provided, however, and any such coordination shall not render such Owner liable either to such
tenants ox'thz other Owner for acts of such tenants or other Owner.

22.14 Waiver of Mechanic’s Liens by Owners. The Owners do hereby fully and
completely waive mud release, for themselves, their successors and assigns, any and all claim of,
or right to, liens, which-such Owners may have under the Illinois Mechanic’s Lien Act against,
or with respect to the Prdicct or improvements owned by any other Owner or any part thereof, or
with respect to the estate or interest of any person whatsoever in the Project or improvements
owned by any other Owner, or.any part thereof, or with respect to any material, fixtures,
apparatus, or machinery furnished or to be furnished thereto pursuant to this Agreement, by the
Owners, their successors,  atsigns, materialmen, contractors,  subcontractors, or
subsubcontractors, of any labor, “acrvices, material, fixtures, apparatus, machinery,
improvements, repairs or alterations in connection with the Project or the improvements thereon,
other than with respect to any of the foregoing fumished pursuant to Article 6 or Article 7 of this
Agreement. The parties agree that, to the exier permitted by law, the legal effect of this
Agreement is that no mechanic’s lien or claim may ¢’ filed or maintained by any Owner under
the Illinois Mechanic’s Lien Act with respect to that' portion of the Project or improvements
owned by any other Owner, except as set forth above with rogard to Articles 6 and 7 of this
Agreement. The provisions of this Section 22.14 are not mtended to waive any lien created
under Article 12.

22.15 Binding Effect. The Easemnents, covenants and restrictions created under this
Agreement shall be binding upon and inure to the benefit of all parties haying or acquiring any
right, title or interest in or to any portion of, or interest or estate in, the Projecs, wnd each of the
foregoing shall run with the land.

22,16 Special Amendment by Developer. The Developer reserves the right and power
to record a special amendment (“Special Amendment”) to this Agreement at any time and from
time to time which amends this Agreement to correct clerical or typographical errors in this
Agreement. A Special Amendment may also contain such complementary and supplemental
grants and reservations of Easements as may be necessary in order to effectuate the Maintenance,
operation and administration of the Project to incorporate the descriptions by Lots from the Plat
of Subdivision. The Developer, with the prior written consent of all Mortgagees, also reserves
the right to include, within a Special Amendment, revisions to the legal descriptions of the 310
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Residential Property, 310 Retail Property, 318 Residential Property and 318 Retail Property. In
furtherance of the foregoing, a power coupled with an interest is hereby reserved and granted to
the Developer to vote in favor of, make, or consent to a Special Amendment on behalf of each
Owner as proxy or attorney-in-fact, as the case may be. Except for the prior written consent of
all Mortgagees, which shall be required, each deed, mortgage, trust deed, other evidence of
obligation, or other instrument affecting any portion of the Project, and the acceptance thereof
shall be deemed to be a grant and acknowledgment of, and a consent to the reservation of, the
power to the Developer to vote in favor of, make, execute and record Special Amendments. The
right of the Developer to act pursuant 1o rights reserved or granted under this section shall

terminate at such time as the Developer no longer holds or controls title to any portion of the
Project.

22.17 Alley. A portion of the Project is located within, above and below the alley
located adiasent to and to the west of the 310 Building. To the extent that portions or all of this
property is/Conveyed to a third party, such portions automatically shall be released from this
Agreement without further action by any party.

22.18 Field Changes. The legal description of each Owner’s Parcel is based on the
Owners’ best estimate an-where the boundaries of the Parcels would exist upon the completion
of the construction of the Preiect. To the extent that field changes during the course of
construction cause or have caased-non-material variations in such legal descriptions, each Owner
shall permit the existence of encroachments that result from such field changes. In addition, if
one affected Owner desires to correst & non-material error in the legal description of its Parcel
that resulted from a field change, tiother affected Owner or Owners shall cooperate in
recording a deed or taking such other measies as are necessary or desirable in order to correct
such discrepancy.

22.19 Tax Parcels. As of the date hereof, in¢ Project is divided into nineteen (19) tax
parcels. To the extent that any tax parcel is shared by raore than one (1) Owner, such Owners
shall reasonably cooperate to (i) have the Cook County assessur revise the boundaries of such tax
parcel so that it is solely owned by one Owner or (i) convey-peitions of the tax parcel from one
(1) Owner to another in order for one (1) Owner to own all of the property within such tax
parcel. In addition, if a non-material portion of a tax parcel is ov wed by one Owner and the
remainder of the tax parcel is owned by another Owner, the owner of the taajority of the property
within the tax parcel shall pay the entire tax bill for such parcel and shull waive the right to
reimbursement from the other Owner. Without limiting the foregoing semnteios, examples of
non-material portions of one QOwner’s property that are located on another Ownér’siax parcel are
shown on Exhibit N attached hereto.

ARTICLE 23

LIMITATION OF LIABILITY

23.1 Limitation of Liability. The liability under this Agreement of an Owner shall be
limited to and enforceable solely against the assets of such Owner constituting an interest in the
Project or Owned Facilities (including insurance and condemnation proceeds attributable to the
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Project and Owned Facilities and including, where the Owner is a trustee of a land trust, the
subject matter of the trust) and any security, such as a letter of credit or bond provided pursuant
to this Agreement, and no other assets of such Owner, Assets of an Owner which is a
partnership do not include the assets of the partners of such partnership Owner, and the negative
capital account of a partner in a partnership which is an Owner and an obligation of a partner to
contribute capital to the partnership which is an Owner shall not be deemed to be assets of the
partnership which is an Owner. At any time during which an Owner is trustee of a land trust, all
of the covenants and conditions to be performed by it hereunder are undertaken solely as trustee,
as aforesaid, and not individually, and no personal liability shall be asserted or be enforceable
against it or any of the beneficiaries under sajd trust Agreement by reason of any of the
covenants or conditions contained herein,

23.2  Transfer of Ownership. If an Owner shall sell, assign, transfer, convey or
otherwisz'dispose of its portion of the Project {other than as security for a loan to such Owner),
then (a) such Dwner shal] be entirely freed and relieved of any and all covenants and obligations
arising underthis Agreement which accrue under this Agreement from and after the date such
Owner shall so se'i; bssign, transfer, convey or otherwise dispose of its interest in such portion of
the Project, and (b) the"Person who succeeds to Owner’s interest in such portion of the Project
shall be deemed to have assumed any and all of the covenants and obligations arising under this
Agreement of such Owner beb-heretofore accruing or which accrue under this Agreement from
and after the date such Ownér shall so sell, assign, transfer, convey or otherwise dispose of its
interest in such Property.

[Skgr2ture page follows]
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IN WITNESS WHEREOF, the

parties have caused this Reciprocal Easement
Agreement to be executed and recorded the d

ay and year first above written.

310 SOUTH MICHIGAN AVENUE, L.L.C., an Illinois
limited liability company

By: 310 Met Tower, L.L.C., an Illinois limited
liability company, its Manager

By S ST —

Louis D. I3’ Angelo, Manager

318 SOUTH MICHIGAN AVENUE, L.L.C., an Illinois
limited liability company

By: 310 Met Tower, L.L.C., an Illinois limited
liability company, its Manager

By: 4\%‘@”

Louis D. D’ Angelo, Manager

310 RETAT, L.L.C., an Illinois limited liability company

By: “Boulevard Shoppes, L.L.C., an Illinois ‘
lirited liability company, its Manager

By:_;@?}} gﬁ

Louis D. T’ Axgslo, Manager

318 RETAIL, L.L.C., an lllinois limited Iiz bility company

By:  Boulevard Shoppes, L.L.C., anitiinois
limited liability company, its Man: (gEr

By: 4///%/

Louis D. D’ Ahgelo, Manager
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STATE OF ILLINOIS )

)SS
COUNTY OF ( r@(\g )

I /,Lé rivy | O"’% » @ Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that Louis D. 1>’ Angelo, as Manager of 310 Met Tower,
L.L.C., an Illinois limited liability company, which is the Manager of 310 SOUTH MICHIGAN
AVENUE, L.L.C., an Illinois limited liability company, who is personally known to me to be the
same person whose name is subscribed to the foregoing instrument, appeared before me this day
in person and acknowledged that he signed and delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of said company, for the uses and purposes therein
set forth.

- GIVEN under my hand and Notarial Seal this / 77’ ( day of ﬂtﬂ. fr ‘ 20° 7

"%ﬁﬂf-té A a QM

Notary Public
SOPPEEHOEOLPL LB L LGB EOBOGS
"OFFICIAL sEaLY
KAREN A, TOTH
Notary Public, State of Hllnnis
> Ry Comvunlsrion Bxplres Geti g
R R R T RV o R L s L B v

o

&

My commission expires 7/’_/5: / /

BAEOEQC L
LHSeeEB 0

A

STATE OF ILLINOIS )
, )SS
COUNTY OF /50 )

I, ,/4 1278 7—6\/‘% » @ Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that Louis D. D*4zigelo, as Manager of Boulevard Shoppes,
L.L.C., an Illinois limited liability company, which is te Manager of 310 RETAIL, L.L.C., an
[llinois limited liability company, who is personally knowa to.me to be the same person whose
name is subscribed to the foregoing instrument, appeared befors me this day in person and
acknowledged that he signed and delivered the said instrument a8 i:i¢ own free and voluntary act
and as the free and voluntary act of said company, for the uses and parrnses therein set forth.

W, A/
GIVEN under my hand and Notarial Seal this / A day of % doc L

= 77
AN 4

IRAREN A, TOTH

Notary Public
; . ‘b{"&“o@f‘t"ﬁ\ﬁ'@ﬂ0@0@9(‘@00@@000'&
; b4 MEVEEIL AL e f
My commission expires 'L/[/§ / / s OFFILIAL SEALT
(]
(-]

4320554

Notary Public, Stete of Hiinois
¢ My Commiiesior: Expires 0471511 b4
09'\7(‘/\}({*’000\’/9000@00@@‘00'{?900@9
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STATEOF ILLINOIS )
' S8
countyor (pok’ 3

I, &éﬂ%’]m‘wﬂ , a Notary Public in and for said County, in the State
- aforesaid, DO HEREBY CERTIFY, that Louis D. D’Angelo, as Manager of 310 Met Tower,
L.L.C., an Illinois limited liability company, which is the Manager of 318 SOUTH MICHIGAN
AVENUE, L.L.C., an Illinois limited liability company, who is personally known to me to be the
same person whose name is subscribed to the foregoing instrument, appeared before me this day
in person and acknowledged that he signed and delivered the said instrument as hig own free and

voluntary act and as the free and voluntary act of said company, for the uses and purposes therein
set forth.

f K .
GIVEN under my hand and Notarial Seal this ' Wadw 2077

Notary Public
: o ) J_///:" ,// GLODCO0006004004000800000000
My commission expires 7/ ¢ "OFHCIAL SEAL s
A = U 3 KAREN A TOTH 3
% Motary Public, State of Minis 3
¢

P

+ My Crrnmisnion Evnires 0445119 2

STATE OF ILLINOIS ) . ‘i'ﬂ'“‘i’@‘ﬁ'ﬂ"*:‘{ﬁ\?@é@@@@009@0@)090Q€>00

)SS
COUNTY OF (%gé{ )

I, %WT@{‘% » @ Notary Tvhlic in and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that Louis D, D’Arngcio, as Manager of Boulevard Shoppes,
L.L.C., an Illinois limited liability company, which is the“Vianager of 318 RETAIL, LL.C., an
Illinois limited liability company, who is personally known th me-to be the same person whose
name is subscribed to the foregoing instrument, appeared befo:@ me this day in person and
acknowledged that he signed and delivered the said instrument as his cwn free and voluntary act
and as the free and voluntary act of said company, for the uses and purposes therein set forth.

¢4

GIVEN under my hand and Notarial Seal this /7 y (. day of % “Kde 7_ 20 77
LM U g,g?{y(
Notary Public

>

{ /S / {rbfb{*(“OOAQﬁQrQ“b‘?-mO')OC'f-‘&Bo¢¢00
' _ : 3 1 ‘ FOFFICIAL SEALY
My commission expires . |- KAREN A TOTH

&

©

o Motory Public, State of linois
L3

<r

<

- 2-X-F- 223

My Commission Expires 04/1411 &
9\3000900@99@00‘?0(}@000900900
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CONSENT OF MORTGAGEE

THE UNDERSIGNED, iStar FM Loans LLC, o Delaware limited Liability company (“First
Mortgagee™, as suceessor-mn-interest 1o Fremont Investiment & Loan, a California mvestment bank,
holder of a Mortgage and Fixture Filing on the Property dated May 19, 2006, and recorded on May 31,
2006 as Docunent No, 0615110116 and g Mortgage and Fixtare Filing an a portion of the Property dated
May 19, 2006 and recorded on May 31, 2006 as Document No, 0615110117 (collectively, 1he
“Mortgages™), hercby consents io the execution and recording of the attached Reciprocal Easement
Agreement (the “Agreemen(™), for the purposes of, and as required by, the terms of the Mortgages, and
by this Consent, First Mortgagee assumes no responsibility or liability for any of the terms or provisions
of the Agreement.  First Morlgagee agrees that the Morigages and other documenis securing the
Mortgages-are subject and subordinate hereto. Notwithstanding anything to the contrary contained in he
Agreenietit, the Agreement shall not be amended without the prior written consent of First Morigagee
unless andupdlthe Mortgages have been fully reconveyed. The address of First Mortgagee is:
iStar FM Loang 110
¢/0 iStar Financial Ing,

1114 Avenue of the Américas

New York, New York 19036

Atta: Chief Operating Office!:

Reference: Loan No. 950114996 and-950] 14997
Telephone: 212-930-9400

Facsimile: 212-930.9494

iStar FM Loang LLC

c/o i8tar Financial Inc.

2425 Olympic Boulevard, 3vd floor West

Santa Monica, California 90404

Atta: Alec G, Nedelman, Senior Vice President of Business and Legal Affairs
Reference: Loan No. 950114996 and 950114997

Telephone: 310-315-5578

Facsimile: 310-315-7017

iStar Assel Services Inc.

180 Glastonbury Blvd., Suite 201

Glastonbury, Connecticut 06033

Attn: President

Reference; Loan No. 950114996 and G30114997
Telephene: $60-815-5900

Facsimile: 860-815-590]

Katten Muchin Rosenman L1LP

525 West Monroe Street

Chicago, 1llinois 606613693

Aln: Marcia W. Sullivan, .C,

Reference: Loan No. 950114996 and 9501 14997
Telephone: 312-902-5535

Facsimile: 3(2-577-8645

CHGOZAGGRI 0810
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This Consent is intended to, and shall be deemed to constitute a notice from Firgt
the Owners for purposes of Section 22.12(B) hereingbove in the
receive copies of all notices from each Owner to any Owner,

Mortgagee to
Agreement entitling Firgt Mortgagee to

H oo -~ i LC/
IN WITNESS WHEREOF, _« Sru”  FM Loang, L
te be signed by its duly authorized officer this

has caused this Consent

4N dayof_Qecennboe, 2007,

iStar FM Loans LLC, 4 Del
company -

Name: . l7chazc  Lprr9n
Tile:__Vace fres=pruw—r

aware limited fability

[
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or | )

)i..“‘\:‘.
COUNTY OF Qoo )

], U&HK?‘C EQLQ@__, a Notary Public in and for said County, in the State
aforesaid, DO HERERY CERTIFY that s

ISTIR. Finam o S al

known fo me to be the same person whose name is subscribed to the
such OFFIQCER. - appeared before me this day in person and acknowledged that
he/she signed and delivered the said instrument as such officer of said company as his/her own

[rec and voluntary aci and as the free and voluntary act of said company, for the uses and
purposcs therein set forth,

per: qmmily
kncgmn& Instrument as

GIViNAnder my hand and Netarial Seal this [7 day of

b d:LPA,/

;ﬁ'ﬁry Public

2007.

My commission expires LO ijé V)

OFFICIAL SEAL
VERONICA C BONDLLmous
TARY PUBLIC - STATE OF |
NSY COMMISSION EXPIRES:10/07/09
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EXHIBIT A

310 PROPERTY LEGAL DESCRIPTION

LOTS 1 AND 4 IN BLOCK 8 IN FRA
RANGE 14, EAST OF THE THIRD
ILLINOQIS.

CTIONAL SECTION 15, TOWNSHIP 39 NORTH
PRINCIPAL MERIDIAN IN COOK COUNTY,

A-1

CHGO2v0095798.10
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318 PROPERTY LEGAL DESCRIPTION

THE NORTH 53 FEET OF LOT 5 IN BLOCK 8 IN FRACTIONAL SECTION 15, IN
ADDITION TO CHICAGO IN SECTION 16, TOWNSHIP 39 NORTH RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, ALL IN COOK COUNTY, ILLINOIS.

B-1
CHGO20095798.10




