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MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS AND
FIXTURE FILING

Oakwood chicago Associates, LLC , Elmwood Chicago Associates, LLC, Landings Chicago
Associates, L1.C, and Wallkill Chicago Associates, LLC,

each a Delaware limited liability company
(collectively, Borrower)

in favor of

PNC BANX, NATIONAL ASSOCIATION
(Lender)

Dated December ﬁ , 2007

Location: ATT Building
225 West Randolph Street
Chicego, Cook County, Illinois

Property Identificaticii Numher:

#17-09-443-001-0000
#17-09-443-002-0000
#17-09-443-003-0000
#17-09-443-004-0000
#17-09-443-005-0000
#17-09-444-001-0000 (PT)
#17-09-444-016-0000
#17-09-444-020-0000

PREPARED BY, RECORD AND RETURN TO:
PNC BANK, NATIONAL ASSOCIATION
10851 Mastin, Suite 300

Overland Park, Kansas 66210

LoanNo.:  94-0954251
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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF LEASES AND
RENTS AND FIXTURE FILING (the “Security Instrument”) is made as of December 28, 2007,
by Oakwood Chicago Associates, LLC , Elmwood Chicago Associates, LLC, Landings Chicago
Associates, LL.C, and Wallkill Chicago Associates, LLC, each a Delaware limited liability
company (collectively, “Borrower™), having its principal place of business (or residing) at c/o
Kushner Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, in favor of PNC
Bank, National Association (“Lender”), having a mailing address at 10851 Mastin, Suite 300,
Overland Park, Kansas 66210.

RECITALS:

To sceure the payment of an indebtedness in the principal sum of ONE HUNDRED
THIRTY TWC MILLION ONE HUNDRED FIFTY ONE THOUSAND ONE HUNDRED
ELEVEN ANZ 22/100™ DOLLARS ($132,151,111.88), lawful money of the United States of
America, to be paid vith interest according to the following: (1) that certain Promissory Note of
even date herewith executed by Elmwood Chicago Associates, LLC in the original principal
amount of $5,820,727.87, (2) that certain Promissory Note of even date herewith executed by
Oakwood Chicago AssociaicsLLC in the original principal amount of $84,243,162.20, (3) that
certain Promissory Note of even dati herewith executed by Landings Chicago Associates, LLC
in the original principal amount 01'$18,165,623.99, and (4) that certain Promissory Note of even
date herewith executed by Wallkill Chicazo Associates, LLC in the original principal amount of
$23,921,597.82, copies of which are attaziied to and made a part hereof as Exhibit B-1, Exhibit
B-2, Exhibit B-3, and Exhibit B-4 (said Prom’ssory Notes, together with all extensions, renewals
or modifications thereof, are referred to colicetively as the “Notes”, and said indebtedness,
interest and all other sums due hereunder, and ‘under the Notes and the Other Security
Documents (hereinafter defined), including applicabie attorney fees and costs, and including any
amounts due to Lender pursuant to that certain Interést Rate Lock Agreement dated as of
December 26, 2007 executed by Random Properties Acquisitios Corp. I and Greenwhich Capital
Financial Products, Inc. in favor of Lender, is collectively refeired 10 as the “Debt”), which Debt
in the aggregate shall not at any time exceed the sum of 200% of tl¢ original principal amount of
the Notes), Borrower hereby irrevocably mortgages, gives, grants, kargains, sells, alienates,
conveys, confirms, pledges, assigns, grants a security interest in, and hypotuscates to Lender, its
successors and assigns, with the right to entry and possession, all of its estats; right, title and
interest in, to, and under any and all of the following described property. (soliectively the
“Mortgaged Property”), whether now owned or held or hereafter acquired:

(a)  The real property described in Exhibit A attached hereto (the “Premises’™ and the
buildings, structures, additions, enlargements, extensions, modifications, repairs, replacements
and improvements now or hereafter located thereon (the “Improvements™);

(b) .all easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, and all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to the
Premises and the Improvements and the reversion and reversions, remainder and remainders, and
all land lying in the bed of any street, road or avenue, opened or proposed, in front of or
adjoining the Premises, to the center line thereof and all the estates, rights, titles, interests, dower
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and rights of dower, curtesy and rights of curtesy, property, possession, claim and demand
whatsoever, both at law and in equity, of Borrower of, in and to the Premises and the
Improvements and every part and parcel thereof, with the appurtenances thereto; and

(¢)  all other assets of Borrower, of every kind and nature, now existing and hereafter
acquired and arising and wherever located, related to the ownership or operation of the Premises,
including without limitation, accounts, deposit or reserve accounts, commercial tort claims, letter
of credit rights, chattel paper (including electronic chattel paper), documents, instruments,
investment property, general intangibles (including payment intangibles), software, goods,
inventory, equipment, furniture and fixtures, all supporting obligations of the foregoing, and all
cash and noncash proceeds and products (including without limitation insurance proceeds) of the
foregoing, and all additions and accessions thereto, substitutions therefor and replacements
thereof, and inziding, without limitation, the following;

(1)~ el machinery, equipment, fixtures (including but not limited to all heating,
air conditioning, plumoing. lighting, communications and elevator fixtures), building equipment,
materials and .supplies, and. other property of every kind and nature, whether tangible or
intangible, owned by Borrewes, or in which Borrower has or shall have an interest, now or
hereafter located upon the Premises snd the Improvements, or appurtenant thereto, and usable in
connection with the present or-firture operation and occupancy of the Premises and the
Improvements. (hereinafter collectiveiy called the “Equipment”), including the proceeds of any
sale or transfer of the foregoing, and, withcut limiting the generality of the foregoing, if any such
Equipment is subject to any prior security intrresi or prior security agreement (as such terms are
defined in the Uniform Commercial Code, as adopied and enacted in the state or states in which
any of the Mortgaged Property is located), then iie'Mortgaged Property shall include all of the
right, title and interest of Borrower in and to any sucp Equipment, together with all deposits and
payments now or hereafter made by Borrower with respect 1o such Equipment;

(2)  all awards, payments or compensation, <including interest thereon,
heretofore or hereafter made with respect to the Mortgaged Property far any injury or decrease in
the value of the Mortgaged Property related to any exercise of the <1git of eminent.domain or
condemnation (including without limitation, any transfer made in lieu 0. or-in anticipation of the
exercise of said rights or for a change of grade);

(3)  all leases [including, without limitation, that certain Lease (ated on or
about December 27, 2007 between Borrower, as landlord, and AT&T Services, Inc. (ihe “ATT
Tenant”), as tenant (the “ATT Lease”)], reciprocal easement agreements, tenant in Co'nmon
agreements (including without limitation that certain Tenant in Common Agreement dated on or
about the date hereof executed by each Borrower (the “TIC Agreement”), and other agreements
and arrangements affecting the use, enjoyment or occupancy of, or the conduct of any activity
upon or at the Premises and the Improvements heretofore or hereafier entered into (the
“Leases™), all income, rents (including, without limitation, all percentage rents), issues, profits
and revenues (including all oil and gas or other mineral royalties and bonuses) from the
Mortgaged Property (the “Rents”) and all proceeds from the sale or other disposition of the
Leases and the right to receive and apply the Rents to the payment of the Debt, subject to the
Excepted Rights and Excepted Payments;
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(4)  all proceeds of, and any unearned premiums on, any insurance policies
covering the Mortgaged Property, including, without limitation, insurance proceeds payable
under Schedule 9.1, clauses (ii), (iv), (vi) or (vii) of the ATT Lease, any “Restoration Deficiency
Amount” (as defined in the ATT Lease), any “Lessee Insurance Payment” (as defined in the
ATT Leasc)(excluding any Lessee Insurance Payment with respect to insurance described in
Schedule 9.1, Sections (a)(i) and (a)(iii) of the ATT Lease), the right to receive and apply the
proceeds of any insurance, judgments, or settlements made in lieu thereof, for damage to the
Mortgaged Property, excluding any Excepted Rights and Excepted Payments;

(5)  the right, in the name and on behalf of Borrower, but not to Borrower’s
exclusics, o appear in and defend any action or proceeding brought with respect to the
Mortgaged F1operty and to commence any action or proceeding to protect the interestof Lender
in the Mortgaged Property;

(6) - ~any payment due to Borrower pursuant to Section 12.2(b) of the ATT
Lease; and

(7) any payment duc (o Borrower pursuant to any guaranty of the ATT Lease now or
hereafier in effect;

(8) all other property or collatcral of any nature whatsoever, now or hereafier given as
additional security for the payment of the Debt, including without limitation, property
management agreements now or hereafier euiered into with any person or entity providing
management services to the Mortgaged Property,-service contracts, common area agreements,
licenses, permits, construction warranties and ‘siker contracts, agreements and instruments
relating to the Mortgaged Property (including, withcat iimitation, agreements pursuant to which
Borrower acquired any of the Mortgaged Property, and icluding any security or indemnities
given in cormection therewith), security deposits, royaitics, refunds, expense reimbursements,
reserve or escrow deposits or accounts related to the Mortgaged Property or any Lease and all
documents relating to each of the foregoing,

TO HAVE AND TO HOLD the Mortgaged Property unto and -0 the use and:benefit of
Lender, and the successors and assigns of Lender, forever to secure the pajmaent to Lender of the
Debt at the time and in the manner provided for its payment in the Notes, ir this Security
Instrument or in the Other Security Documents free from all rights and benefits viider and by
virtue of the Homestead Exemption Laws of the State of Illinois (which rights and heénefits are
hereby expressly released and waived);

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Borrower shall pay to Lender the Debt at the time and in the manner provided in the Notes, in
this Security Instrument or in the Other Security Documents, and shall abide by and comply with
each and every covenant and condition set forth herein and in the Notes in a timely manner, these
presents and the estate hereby granted shall cease, terminate and be void, and Lender shall
execute and deliver to Borrower a satisfaction or discharge of this Security Instrument, in
recordable form.

3.
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Borrower hereby represents and warrants to and covenants and agrees with Lender as
follows:

L. Payment of Debt and Incorporation of Covenants, Conditions and Agreements.
Borrower willipay the Debt at the time and in the manner provided in the Notes, this Security
Instrument and the Other Security Documents. All the covenants, conditions and agreements
contained in: (a) the Notes; and (b) all and any documents (other than the Notes or this Security
Instrument) (collectively the “Other Security Documents”) now or hereafter executed by
Borrower and/or others in favor of Lender, which wholly or partially secure or guaranty payment
of the Notes, provide for any indemnity in favor of or payment to Lender related to the Debt, the
Notes o:'the Mortgaged Property, provide for any escrow/holdback arrangements or for any
actions to bc completed by Borrower subsequent to the date hereof, or are otherwise related to
the loan secured hy this Security Instrument (the “Loan”), are hereby made a part of this Security
Instrument to ‘flin-same extent and with the same force as if fully set forth herein.
Notwithstanding aaviiing herein to the contrary, neither this Security Instrument nor any of the
Other Security Docuntents shall secure the payment of any Environmental Losses (as defined in
that certain Environmerial Indemnity Agreement executed in favor of Lender
contemporaneously herewitli),

2. Warranty of Title.- Burrower warrants that Borrower has good title to the
Mortgaged Property and has the righi t3 mortgage, give, grant a security interest in, bargain, sell,
alienate, convey, confirm, pledge, assign-aud hypothecate the same and that Borrower possesses
an unencumbered fee estate in the Premises ond the Improvements and that it owns the
Mortgaged Property free and clear of all liens, er:cumbrances and charges whatsoever except for
those exceptions shown in the title insurance policy in favor of Lender insuring the lien of this
Security Instrument, none of which will materially and ~dversely affect the ability of Borrower
to pay in fullithe Debt, the use of the Mortgaged Propertv. for the use currently being made
thereof, the operation of the Mortgaged Property, or the vsiue of the Mortgaged Property.
Borrower shall forever warrant, defend and preserve such title and the validity and priority of the
lien of this Security Instrument to Lender against the claims of all jiersons whomsoever.

3. Insurance Requirements. If the ATT Lease is in full foice and effect, Borrower,
at its sole cost and expense, shall cause ATT Tenant, for the mutual beuefit-of Borrower and
Lender to obtain and maintain during the entire term of the ATT Lease policies of insurance that
satisfy the requirements of Section 9.1 and Schedule 9.1 of the ATT Lease ara +o pay the
Insurance Premiums (as hereafter defined) or to self insure in accordance with and it permitted
by Section 9.2 of the ATT Lease. If at any time during the term of this Security Instruneat, the
ATT Lease is not in full force and effect, or ATT Tenant fails (beyond any applicable notice
and/or grace period as provided in accordance with the ATT Lease) to obtain and maintain
policies of insurance or to pay the Insurance Premiums as the same become due and payable in
accordance with Section 9.1 and Schedule 9.1 of the ATT Lease or fails to meet the requirements
for self insurance in accordance with Section 9.2 of the ATT Lease, then the following
provisions shall apply:

(8  Borrower, at its sole cost and expense, will keep the Mortgaged Property insured
during the entire term of this Security Instrument for the mutual benefit of Borrower and Lender
against loss or damage by fire and against loss or damage by other risks and hazards covered by

-4-
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a standard extended coverage insurance policy providing “special” form coverage including, but
not limited to, fire, lightning, explosion, windstorm or hail, smoke, aircraft or vehicles, riot or
civic commotion, terrorism (if such coverage is available), vandalism, malicious mischief,
burglary, theft, sprinkler leakage, sinkhole collapse, volcanic action, falling objects, weight of
snow, ice or sleet or water damage, and to the extent required by Lender, earthquake or any other
risks insured against by persons operating like properties in the locality of the Mortgaged
Property. Such insurance shall be in an amount not less than the lesser of (i) the then full
replacement cost of the Mortgaged Property, without deduction for physical depreciation, or
(i) the outstanding principal balance of the Debt; but in any event an amount sufficient to ensure
that the insurer issuing said policies would not deem Borrower a co-insurer under said policies.
The polivies of insurance carried in accordance with this paragraph shall be paid annually in
advance, shall.contain the “Replacement Cost Endorsement” with a waiver of depreciation, and,
if required by-Leader, shall contain “Ordinance and Law” coverage. Any deductibles applicable
to any insurance-paiisy with respect to physical loss (including fire, lightning, windstorm or hail,
smoke, aircraft or venicles, riot or civil commotion, terrorism, vandalism, sprinkler leakage,
sinkhole collapse, voicanic action, falling objects, weight of snow, ice or sleet and water
damage) shall not exceed $59,000 (except where a separate wind loss deductible applies in
which event the deductible sn=il not exceed two percent (2%) of the face amount of the policy).
If Borrower does not provide Linder evidence of the insurance coverages required, under this
Security Instrument within two (2) basiness days before expiration or termination of any existing
policies, Lender may purchase insurance -t Borrower’s expense to cover Lender’s interest in the
Premises. The insurance may, but need 1ot, protect Borrower’s interest. The coverages that
Lender purchases may not pay any claim that Bor:ower makes or any claim that is made against
Borrower in connection with the Premises. Borrswer may later cancel any insurance purchased
by Lender, but only after providing Lender with evideace that Borrower has obtained insurance
as required by this Security Instrument. If Lender nurchases insurance for the Premises,
Borrower will be responsible for the costs of such insvrsnce, including, without limitation,
interest and any other charges which Lender may impose in cornection with the placement of the
insurance, until the effective date of the cancellation or expiraticn of the insurance. The costs of
the insurance may be added to the Indebtedness, The cost of the inaniance may be more than the
cost of insurance Borrower may be able to obtain on its own.

(b)  Borrower, at its sole cost and expense, for the mutual benefit-of Borrower and
Lender, shall also obtain and maintain during the entire term of this Secuntv insirument the
following policies of insurance:

(i)  Flood insurance (meeting the current requirement of the Federal Insurance
Administration) if any part of the Mortgaged Property is located in an area identified by
the Federal Emergency Management Agency as an area having special flood hazards and
in which flood insurance has been made available under the Flood Disaster Protection
Act of 1973 (and any successor act thereto) in an amount at least equal to the lesser of
(A) the outstanding principal balance of the Debt; (B) the maximum amount of coverage
available to Borrower under the National Flood Insurance Program; or (C) the then full
replacement cost of the Mortgaged Property, without deduction for physical depreciation.

(i)  General liability insurance on an “occurrence basis”, in the amount of at
least §1,000,000.00 per occurrence, and $2,000,000.00 in the aggregate per. occurrence

-5-
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against claims for bodily injury or property damage occurring on, in or about the
Mortgaged Property, which insurance shall include a commercial excess or umbrella
liability of $50,000,000.00 per occurrence and in the aggregate.

(i) Business Income and/or Rental Value insurance in an amount equal to the
sum of: (A) the total anticipated rental income (including percentage rents) payable by all
tenants under Leases (whether or not such Leases are terminable in the event of a fire or
casualty); (B) the total amount of all Taxes (hercinafter defined), Other Charges
(hereinafter defined) or similar charges which a tenant is obligated to pay on Borrower's
behalf; and (C) an amount equal to the fair rental value of any portion of the Mortgaged
Property occupied by Borrower; for a period of at least twenty four (24) months after the
date of the fire or other casualty in question, with a twelve (12) month period of extended
indeinrity. The amount of such insurance shall be increased from time to time during the
term of ‘pic Security Instrument as and when Lender requires, to reflect all rent,
additional ieni, increased rent and increased additional rent payable by all new or renewal
tenants, and il increased profits or other income from the Mortgaged Property. No
exclusions shall be pllowed for any risks specifically enumerated in subsection (a) above.

(iv)  Boiler and Machinery Insurance if any steam boiler, air conditioning
equipment, high pressure pizing, machinery and equipment pressure vessels or similar
apparatus now exists or is hcisaiter installed in the Improvements (excepting any such
apparatus located within and serviag individual residential units of the Improvements, if

any),

(v)  Such other insurance as may {rom time to time be required by Lender in
order toiprotect its interests.

(vi)  Notwithstanding anything in suhicction 3(a) above to the contrary,
Borrower shall be required to obtain and maintain ‘overage in its standard extended
coverage insurance policy (or by a separate policy) againzi loss or damage by terrorist
acts in an amount equal to 100% of the “full replacemiert cost” of the Mortgaged
Property; provided that such coverage is available. In the even: that such coverage with
respect to terrorist acts is not included as part of the standanl extended coverage
insurance policy required by subsection 3(a) above, Borrower shal, revertheless be
required to obtain coverage for terrorism (as stand alone coverage) in an 2inzunt equal to
100% of the “full replacement cost” of the Mortgaged Property; provided that such
coverage is available. Notwithstanding the foregoing, with respect to any suchstand-
alone policy covering terrorist acts, Borrower shall not be required to pay any Insurance
Premiums (as hereafter defined) solely with respect to such terrorism coverage in excess
of the Terrorism Premium Cap (as hereafter defined); provided that if the Insurance
Premiums payable with respect to such terrorism coverage exceeds the Terrorism
Premium Cap, Lender may, at its option (1) purchase such stand-alone terrorism policy,
with Borrower paying such portion of the Insurance Premiums with respect thereto equal
to the Terrorism Premium Cap and the Lender paying such portion of the Insurance
Premiums in excess of the Terrorism Premium Cap or (2) modify the deductible amounts,
policy limits and other required policy terms to reduce the Insurance Premiums payable
with respect to such stand-alone terrorism policy to the Terrorism Premium Cap. As used

-6-
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herein, (i) “Terrorism Premium Cap” means an amount equal to 150% of the aggregate
Insurance Premiums payable with respect to all the insurance coverage under Section 3(a)
above for the last policy year in which coverage for terrorism was included as: part of the
standard extended coverage insurance policy required by subsection 3(a) above, adjusted
annually by a percentage equal to the increase in the Consumer Price Index (hereinafter
defined) and (i) “Consumer Price Index” means the Consumer Price Index for All Urban
Consumers published by the Bureau of Labor Statistics of the United States Department
of Labor, New York Metropolitan Statistical Area, All Items (1982-84 = 100), or any
successor index thereto, approximately adjusted, and in the event that the Consumer Price
Index is converted to a different standard reference base or otherwise revised, the
aetemination of adjustments provided for herein shall be made with the use of such
corversion factor, formula or table for converting the Consumer Price Index.as may be
publickied by the Bureau of Labor Statistics or, if said Bureau shall not publish the same,
then with (v use of such conversion factor, formula or table as may be published by
Prentice-Hal!; jxc., or any other nationally recognized publisher of similar statistical
information; and if the Consumer Price Index ceases to be published, and there is no
successor thereto (i¥'such other index as Lender and Borrower shall agree upon in writing
or (ii) if Lender and Porrower cannot agree on a substitute index, such other index, as
reasonably selected by Lendcr. Borrower shall obtain the coverage required: under this
subsection (j) from a camer jvhich otherwise satisfies the rating criteria specified in
Section 3(c) below (a “Qualifies Carrier”) or in the event that such coverage is not
available from a Qualified Carrier, Borrower shall obtain such coverage from the highest
rated insurance company providing suh coverage.

(¢} All policies of insurance (individual’y. 4 “Policy”, and collectively the “Policies™)
required pursuant to this Security Instrument: (i) shall ‘oz issued by an insurer satisfactory to
Lender, in its sole discretion; (ii) shall contain a mortgagez non-contribution clause satisfactory
to Lender, in its sole discretion, naming Lender as the persou to which all payments made by
such insurance company shall be paid; (iii) shall be maintaiineZ throughout the term of this
Security Instrument without cost to Lender; (iv) shall be assigied 2nd delivered to Lender;
(v) shall contain such provisions as Lender deems necessary or desira’sieto protect its interest
including, without limitation, endorsements providing that neither Borrower, Lender nor any
other party shall be a co-insurer under said Policies and that Lender shall recéive at least thirty
(30) days prior written notice of any modification, termination or cancellation-oi iae ‘applicable
Policy; and (vi) shall be satisfactory in form and substance to Lender and shall b< aprroved by
Lender as to amounts, form, risk coverage, deductibles, loss payees and insureds. Boirowrer shall
pay the premiums for such Policies (the “Insurance Premiums”) as the same become ‘due and
payable. Not later than thirty (30) days prior to the expiration date of each of the Policies,
Borrower will deliver to Lender satisfactory evidence of the renewal of each expiring Policy.

(d  If insurance for earthquake or special hazards is obtained by Borrower!in its sole
discretion and without requirement of Lender, then Borrower, when obtaining suchi insurance
coverage, shall meet the insurance requirements hereof except as to matters requiring Lender’s
further approval, and such insurance coverage: (i) shall be within the meaning of a “Policy” or
“Policies”; and (ii) shall be for the benefit of Lender and all proceeds thereof constitute
additional security for the Debt, and Lender shall have all rights with respect to and beentitled to
receive all proceeds in the same manner it would receive any Insurance Proceeds (hereinafter

-
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defined) in the event the Mortgaged Property is damaged or destroyed by a Casualty (hereinafter
defined) or by any risk or loss insured against.

()  Any failure by Lender to insist on full compliance with all of the above insurance
requirements at closing does not constitute a waiver of Lender’s right to subsequently require full
compliance with these requirements.

(f) Al insurance required hercunder shall be issued by companies approved by
Lender and licensed to do business in the state where the Property is located. All policies
evidencing the required insurance shall contain a special mortgagee clause in favor. of Lender
providirg, smong other things, that the policies may not be canceled without thirty (30) days
prior to writicn notice to Lender; shall not contain any effective co insurance provisions; shall be
written for « tzrm of not less than one year, with premiums prepaid, and shall be issued by a
company or <eminanies acceptable to Lender and having a rating of A or higher (or the
equivalent thereot) trom at least two (2) of the Rating Agencies (one of which shall be Standard
& Poor's if Standard & Poor's is rating the securities issued in any Securitization (the
"Securities”) and one of which must be Moody's if Moody's is rating the Securities, or if only
one Rating Agency is rating {nz Securities, then by such one Rating Agency.

4, Casualty Loss. If ike ATT Lease is in full force and effect, then the provisions of
the ATT Lease shall govern notice 0 a Casualty (as hereafter defined), the settlement,
adjustment, collection and application 0f*lic Insurance Proceeds (as hereafter defined) and the
restoration of the Mortgaged Property; provided, however, so long as the ATT Lease remains in
effect Borrower shall cause all insurance proceeds payable under Schedule 9.1, clauses (i), (iv),
(vi) or (vii) of the ATT Lease, any “Restoration feficiency Amount” (as defined in the ATT
Lease), and any “Lessee Insurance Payment” (as defiréd’in the ATT Lease) to be paid to Lender
and disbursed in accordance with the ATT Lease. If the’AL'T Lease is cancelled, surrendered or
terminated, then the following provisions shall apply:

(3)  Ifthe Mortgaged Property is damaged or destroyed, i whole or in part, by fire or
other casualty (a “Casualty”), Borrower shall give prompt notice tlier<of to Lender. Borrower
hereby authorizes and empowers Lender to settle, adjust or comproraisc-any claims for any
insurance proceeds arising from any Casualty (the “Insurance Proceeds™). 4o receive such
Insurance Proceeds and to retain and apply such Insurance Proceeds as set fortn hecein; provided,
however, with the written consent of Lender, Borrower may settle, adjust or compromise any
such claim. If no Event of Default (hereinafier defined), or event which with the giving of notice
or passage of time, or both, would give rise to an Event of Defanlt, has occurred as of the cate of
the Casualty or as of the date any Insurance Proceeds are to be paid or disbursed to Borrower,
then:

® If the aggregate amount of any Insurance Proceeds resulting from a
Casualty is equal to $25,000.00 or less, such Insurance Proceeds shall be paid directly to
Borrower and shall be applied by Borrower to the prompt repair and replacement of the
Mortgaged Property;

(ii)y  If the aggregate amount of any Insurance Proceeds resulting from a
Casualty (or series of related Casualties) exceeds $25,000.00 and the value of the

-8-
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Mortgaged Property immediately following such Casualty remains greater than fifty
percent (50%) of its value immediately prior to such Casualty, then all Insurance
Proceeds from such Casualty shall be paid to Lender; provided, however, that so long as
no Event of Default exists and subject to the requirements set forth herein, Lender shall
disburse such amounts of the Insurance Proceeds (after deduction for Lender’s costs and
expenses of collection) as Lender reasonably deems necessary for the repair or
replacement of the Mortgaged Property, with any balance remaining afier such
disbursement being applied by Lender to the Debt in such priority and proportions as
Lender deems proper;

(i)  If the value of the Mortgaged Property immediately following any
Carualty (or series of related Casualties) does not exceed fifty percent (50%) of its value
immediataly prior to such Casualties, then all Insurance Proceeds from such Casualties
shall be paid directly to Lender and Lender, at its discretion may declare the entire Debt
to be immedisie'y due and payable and apply all such Insurance Proceeds, after deduction
for Lender’s costs.and expenses of collection, to the Debt in such priority and proportions
as Lender deems proper. In the event Lender does not declare the entire Debt to be
immediately due and payable, Borrower shall promptly repair, replace or rebuild any part
of the Mortgaged Propeity cestroyed by such Casualty. In such event, subject to the
requirements set forth herein, Lender shall disburse such amounts of the Insurance
Proceeds as Lender reasonably cesms necessary for the repair or replacement of the
Mortgaged Property, with any balence remaining after such disbursement being applied
by Lender to the Debt in such priority and proportions as Lender deems proper; and

(iv)  If no Event of Default (as hereirafter defined) has occurred, and no event
has occurred that with notice and/or the pascage of time, or both, would constitute an
Event of Default, then no Prepayment Consideratior (as defined in the Notes) will be
then due with respect to any application of Insurance Freceeds to the Debt pursuant to
subclauses (ii) or (iii) above, or with respect to any 1equiied prepayment of the entire
Debt pursuant to Lender’s election to declare the entire D¢bt to be immediately due and
payable pursuant to subclause (iii) above. An Event of Default“vhich existed but which
was completely cured prior to the date of Casualty shall not in i'szIf give rise to any
Prepayment Consideration under this subsection.

(®)  All disbursements of any portion of any Insurance Proceeds held bv L 2nder shall
be subject to all terms and conditions deemed necessary by Lender, including: (1) Lender’s
receipt of satisfactory requests for disbursements, paid bills and lien waivers, ‘achitect
certificates or other certificates, and certificates or endorsements from title insurance companies;
(ii) Borrower’s deposit with Lender of any additional funds necessary to supplement the
Insurance Proceeds, so as to cover, in advance, the entire cost of the necessary repairs or
replacements ito the Mortgaged Property as established by the certificate of an architect or
engineer (employed by Lender at Borrower’s expense); (iii) such architect’s or engineer’s
determination that such repairs or replacements may be effected within a period of six (6)
months or less; (iv) Borrower’s prompt and diligent completion of such repairs or replacements
in accordance with plans and specifications submitted to and approved by Lender; and
(v) Lender’s inspection, at Borrower’s cost and expense, of the repairs or replacements to the
Mortgaged Property to verify that such repairs or replacements have been completed in a good
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and workmanlike manner and are otherwise acceptable to Lender. Lender, whether in possession
of the Premises or not, shall not have any obligation to advance or make funds other than the
Insurance Proceeds available for the repair or replacement of the Mortgaged Property.

5. Payment of Taxes and Other Charges.

(@)  Borrower shall pay and discharge (or canse ATT Tenant to pay and discharge) all
taxes, assessments, water rates and sewer rents now or hereafter levied or assessed or imposed
against the Mortgaged Property or any part thereof (collectively the “Taxes™), and all ground
rents, utility charges, maintenance charges, other governmental impositions, and all other liens or
charges »’h:tsoever which may be or become a lien or charge against the Mortgaged Property
(including v/iihout limitation, mechanics and materialmen’s liens, vault charges and license fees
for the use of vanlts, chutes and similar areas adjoining the Premises), now or hereafter related
to, or levied, assscsed or imposed against, the Mortgaged Property or any part thereof
(collectively the “Cthei Charges”) as the same become due and payable. Borrower will deliver to
Lender, promptly upcn ‘Lender’s request, evidence satisfactory to Lender that the Taxes and
Other Charges have been peid prior to the same becoming delinquent to the extent ATT Tenant
maintains documentation as-part of its customary retention policy; provided, however, ATT
Tenant shall be required to maintuin in its records, evidence of payment of real estate taxes for a
period of not less than four (4) yeas, '

(b)  Afier prior written notice 1 Lender, Borrower, at its own expense, or ATT Tenant
at its expense, may contest by appropriate legal proceeding, promptly initiated and conducted in
good faith and with due diligence, the amount uz yalidity or application in whole or in part of any
of the Taxes or Other Charges, provided that in {5 case of any contest by ATT Tenant, ATT
Tenant complies with the requirements of Section 2:6c) of the ATT Lease with respect to
permitted contests and in the case of any contest by BSoower: (i) no Event of Default has
occurred and shall be continuing; (ii) Borrower is permitted to £o-so under the provisions of any
mortgage, deed of trust, ground lease, or other instrument which crates a superior or junior lien
to this Security Instrument (it being understood that no such sujerior or junior liens will be
permitted unless specifically allowed, in writing, by Lender); (iii} such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other instrument to
which Borrower is subject and shall not constitute a default thereunder: (v) neither the
Mortgaged Property nor any part thereof or interest therein will be in danger of being sold,
forfeited, terminated, cancelled or lost; (v) Borrower shall have set aside adegruare reserves
(which Lender:may at its option require to be placed in escrow with Lender) for the jiayment of
the Taxes or Other Charges, together with all interest and penalties; and (vi) Borrower skaii have
furnished such security as may be required in the proceeding, or as may be requested:by Lender
to insure the payment of any such Taxes or Other Charges, together with all interest and
penalties thereon.

6. Escrowed Funds. Borrower shall not be required to escrow any funds required
under this Section 6, as long as (i) the ATT Tenant is required to pay all Insurance Premiums, or
the ATT Tenant has elected to self-insure in accordance with and if permitted by Section 9.2 of
the ATT Lease, Taxes and Other Charges payable in accordance with the terms of the ATT
Lease and (ii) the entire ATT Lease remains in full force and effect. If the above conditions are
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not met, then the following provisions shall apply during the period when such conditions are not
met:

Borrower shall, at the option of Lender or its designee, pay to Lender or its designee on
the first day of each calendar month one-twelfth of an amount which would be sufficient to pay
all Insurance Premiums, Taxes and Other Charges payable, or estimated by Lender to be
payable, during the next ensuing twelve (12) months. (The aggregate of said amounts so held by
Lender is hereinafter called the “Escrowed Funds”). Borrower hereby pledges to Lender any and
all Escrowed Funds now or hereafter held by Lender as additional security for the payment of the
Debt. Lender will apply the Escrowed Funds to payments of Taxes, Other Charges and Insurance
Premiuv:s required to be made by Borrower pursuant hereto. If the amount of the Escrowed
Funds hel< by Lender shall exceed the amounts required for the payment of the Taxes, Other
Charges and-Ircurance Premiums described above, Lender shall, in its discretion, return any
excess to Boirews or credit such excess against future payments to be made to the Bscrowed
Funds. If, at any iirie..the Escrowed Funds are not sufficient to pay the Taxes, Other Charges
and Insurance Premiums 2escribed above, Borrower shall promptly pay to Lender, upon demand,
an amount which Lender shall estimate as sufficient to make up the deficiency. Upon the
occurrence of an Event of 1>¢fault, Lender may apply any Escrowed Funds held by it to the
payment of the following items in ary order in its sole discretion:

(a) Taxes and Other Chargs;

(b)  Insurance Premiums;

(c)  Interest on the unpaid principei ba'ance of the Notes;

(d)  Amortization of the unpaid princiyaj balance of the Notes; and

(¢)  All other sums payable pursuant ¢ the Notes, this Security Instrument and the
Other Security Documents, including ~without limitation advances made by
Lender pursuant to the terms of this erurity Instrument and any applicable
Prepayment Consideration.

Until expended or applied as above provided, the Escrowed Fuad; shall constitute additional
security for the Debt. The Escrowed Funds shall not conmstitute » trust fund and may be
commingled with other monies held by Lender. No earnings or interest o the Escrowed Funds
shall be payable to Borrower.

To the extent Borrower timely deposits all required Escrowed Funds with Lender,
Borrower shall be relieved of any further obligation to directly pay, or to deliver to/Lénder any
evidence of the payment of (prior to their expiration or delinquency), any Insurance Freraiums,
Taxes or Other Charges.

7. Condemnation. If the ATT Lease is in full force and effect, than the provisions of
the ATT Lease shall govern notice of a Condemnation (as hereafier defined), the settlement,
adjustment, collection and application of any award or payment therefor and the restoration of
the Mortgaged Property. If the ATT Lease is cancelled, surrendered or terminated, then the
following provisions shall apply:

Borrower shall promptly give Lender written notice of the actual or threatened
commencement of any exercise of a right of condemnation or eminent domain affecting all or
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any part of the Mortgaged Property (each such event being hereinafter referred to as a
“Condemnation”), and shall deliver to Lender copies of any and all papers served in connection
with any such Condemnation. Notwithstanding any taking (including but not limited to any
transfer made in lieu of or in anticipation of the exercise of such taking) of all or any part of the
Mortgaged Property through a Condemnation, Borrower shall continue to pay the Debt at the
time and in the manner provided for its payment in the Notes, this Security Instrument and the
Other Security Documents, and the Debt shall not be reduced until any award or payment
therefor shall have been actually received and applied by Lender (after deducting any expenses
of collection, including reasonable attorney’s fees) to the Debt. Lender shall not be limited to the
rate of interest paid on any such award or payment from a Condemnation but shall be entitled to
receive oui of such award or payment interest at the rate then applicable under the Notes.
Borrower shal! cause any award or payment payable to Borrower in any Condemnation to be
paid directly ir"Lender. Lender shall apply, at Lender’s discretion, any such award or payment
(after deducting any expenses of collection, including reasonable attorney’s fees) to (a) the
reduction or dischazge of the Debt (whether or not then due and payable) or (b) the restoration,
repair, replacement, or/rchuilding of the portion of the Mortgaged Property remaining after the
Condemnation. No Prepayment. Consideration shall be payable solely in connection with such
application; provided, however, that notwithstanding the foregoing, if an Event of Default is
existing as of the date of the (Condemnation, or an event has occurred as of the date of the
Condemnation that with notice and or the passage of time, or both, would constitute an Event of
Default hereunder, then any Condemiatici awards or proceeds applied to the Debt pursuant to
this section shall be subject to the Prepayment Consideration computed in accordance with the
terms of the Notes. If the Mortgaged Proper.y is sold, through foreclosure or otherwise, prior to
the receipt by Lender of any such award or payiaent, Lender shall have the right, whether or not
a deficiency judgment on the Notes shall have been sonught, recovered or denied, to receive said
award or payment in an amount sufficient to fully satisfy tiie Debt,

8. Leases and Rents. Borrower does hereby absolutely and unconditionally assign to
Lender all current and future Leases and Rents, it being intended by Borrower that this
assignment constitutes a present, absolute assignment and not aui-assignment for additional
security only, subject, however, to the Excepted Rights and Exceptcl Payments (as hereafier
defined). The terms and conditions of this assignment shall be governed %y the Assignment of
Leases and Rents (the “Assignment of Leases™) executed by Borrower it fevor of Lender
contemporaneously with this Security Instrument. Except as permitted -prizuant to the
Assignment of Leases, Borrower shall not enter into any future Leases of all or any nart of the
Mortgaged Property. The “Excepted Rights and Excepted Payments” shall mean the *sllowing
described properties, payments, amounts, rights, interests and privileges: (i) all payments to
Borrower by ATT Tenant pursuant to any indemnity under the ATT Lease which by the terms
thereof are payable to Borrower or its successors, permitted assigns, beneficial owners,
employees, officers, directors, shareholders, members, servants, agents and affiliates thereof'; (ii)
any insurance proceeds payable under general public lability policies or self-insurance
maintained by ATT Tenant pursuant to Section 9 of the ATT Lease, which, by the terms of such
policies or self-insurance, are solely for the benefit of and payable directly to Borrower or its
successors, permitted assigns, employees, officers, directors, sharcholders, members, servants,
agents and affiliates thereof, in each such case for their own respective accounts; and (iii)
Borrower’s right, but not to Lender’s exclusion, (A) to receive from ATT Tenant certificates and
other documents and information that ATT Tenant is required to give or furnish to Borrower in
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accordance with the ATT Lease; (B) to inspect the Mortgaged Property and all records relating
thereto; and (C) to sue for damages or to enforce performance or observance by ATT Tenant
under the ATT Lease of the applicable terms, conditions and agreements of the ATT Lease as
allowed by law, equity, or the ATT Lease. The “Excepted Rights and Excepted Payments” shall
not include any of the following: (1) insurance proceeds payable under Schedule 9.1, clauses (1),
(iv), (vi) or (vii) of the ATT Lease; (2) any “Restoration Deficiency Amount” (as defined in the
ATT Lease); (3) any “Lessee Insurance Payment” (as defined in the ATT Lease) (excluding any
Lessee Insurance Payment with respect to insurance described in Schedule 9.1, Sections (a)(i)
and (a)(iii) of the ATT Lease); or (4) any payments to Borrower by ATT Tenant pursuant to any
indemnity under the ATT Lease to the extent Borrower is obligated by the terms of this Security
Instrumént or any of the Other Security Documents to indemnify Lender with respect to the same
subject matier.

0. ‘Mgz iisnance, Use and Management of Mortgaged Property. If the ATT Lease is
in full force and effect, then the provisions of the ATT Lease shall govern the maintenance and
use of the Mortgaged P:operty, and so long as ATT Tenant complies with its obligations with
respect to maintenance apnd use under the ATT Lease, Borrower shall be deemed in full
compliance with this Sectioi.5, Lender hereby acknowledges and agrees to be bound by the
provisions set forth in subsectiois 814(a), (b) and (c) of the ATT Lease. If the ATT Lease is
cancelled, surrendered or terminated, vhen the following provisions of this Section shall apply
with respect to maintenance, use and man-.gzment of the Mortgaged Property:

(3 Borrower shall maintain the Mortgaged Property in good condition and repair.
The Improvements and the Equipment shall not ov removed, demolished or materially altered
(except for normal replacement of the Equipment) without the consent of Lender, not to be
unreasonably withheld. Borrower shall promptly repail, replace or rebuild any part of the
Mortgaged Property which reasonably requires such repzir; replacement or rebuilding, and shall
also complete and pay for any structure at any time in the process of construction or repair on the
Premises. Borrower shall promptly comply with all laws, orders-and ordinances affecting the
Mortgaged Property, or the use thereof, except that Borrower shall be permitted to contest any
change or proposed change thereto under the same terms and couditions as permitted in
paragraph 5(b), above.

(b)  Without limiting any rights Lender or its selected representaiives Way possess
hereunder, under the Notes or under any Other Security Document to inspect thé Mortgaged
Property, Lender shall have the right to conduct physical inspections of the Mortgaged Property
to ensure Borrower is appropriately maintaining the Mortgaged Property. Following any such
inspection, should Lender determine that the Mortgaged Property has not been maintained as
required herein, Lender shall have the right to demand that Borrower complete corrective
measures within ninety (90) days. Failure of Borrower to complete such corrective measures
within such period shall constitute an immediate Event of Default and shall entitle Lender to
exercise all remedies available to it, including, without limitation, performing Borrower’s
obligations hereunder. If any such corrective measures are of a type which cannot be completed
within such ninety (90) day period but Borrower diligently commences and prosecutes such
corrective action, Lender shall allow a reasonable additional time period (not to exceed an
additional ninety (90) days) to complete such corrective action.
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(¢)  Subject to the terms of the ATT Lease, Borrower shall use and continuously
operate and permit the use and continuous operation of the Premises and the Improvements as
provided for in Borrower’s original loan application to Lender.

(d)  Unless Lender otherwise consents in writing, Borrower shall not initiate, join in,
acquiesce in or consent to: (i) the removal or resignation of the property manager for the
Mortgaged Property, if any; or (ii) if such property manager is an entity affiliated with Borrower,
the transfer of ownership, management or control of such property manager to a person or entity
other than Bomrower, its managing member, general partner, affiliated entity, or similar
controlling entity in Borrower. Any property management agreement for the Premises entered
into late: w'th a property manager shall contain a provision whereby the property manager agrees
that any ard 21l mechanics’ lien rights that the property manager or anyone claiming by, through
or under the ricperty manager may have in the Premises shall be subject and subordinate to the
lien of this Sccuiry Instrument and shall provide that Lender may terminate such agreement at
any time after the oceurrence of an Event of Default under this Security Instrument. Such
property management a2reement or a short form thercof, at Lender’s request, shall be recorded
with the Recorder of Deeds of the county where the Premises are located. In addition, if the
property management agreeraent in existence as of the date hereof does not contain a
subordination provision, Borrov er thall cause the property manager under such agreement to
enter info a subordination of the /minagement agreement with Lender, in recordable form,
whereby such property manager subcrdinates present and future lien rights and those of any
party claiming by, through or under sich property manager to the lien of this Security
Instrument. ‘

(e)  Notwithstanding anything herein 10 ihe contrary, in connection with any request
for Lender's consent to any removal or replacement of ‘he property manager subsequent to the
conveyance of the Notes to a real estate mortgage invectment conduit (a "REMIC"), within the
meaning of Section 860D of the Internal Revenue Code of 195G, as amended from time to time
or any successor statute (the "Code") or to another entity ir.coniection with a Securitization
(hereinafter defined), Borrower acknowledges that Lender may réuire Borrower to obtain and
deliver to Lender other documentation evidencing that the proposed rertoval or replacement will
not (1) cause the then owner of the Notes to fail to qualify as a REMIC; and (ii) result in a
qualification, downgrade or withdrawal of any credit rating then in effeci for-any securities or
certificates issued by the then owner of the Notes in connection with a Se~uritization which
includes the Notes.

® Unless Lender otherwise consents in writing, Borrower shall not initiate, join in,
acquiesce in or consent to: (i) any change, modification or alteration of the existing access to the
Mortgaged Property; (ii) any change in any private restrictive covenant, replat, easement, zoning
law or other public or private restriction, limiting or defining the uses which may be made of the
Mortgaged Property or any part thereof. If under applicable zoning provisions the use of all or
any portion of the Mortgaged Property is or shall become a nonconforming use, Borrower will
not cause or permit such nonconforming use to be discontinued or abandoned without the
express written consent of Lender.
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10.  Sale of Mortgaged Property or Change in Borrower.

(@) Borrower acknowledges that Lender has examined and relied on the
creditworthiness and experience of Borrower and ATT Tenant in agreeing to make the Loan
secured hereby, and that Lender has a valid interest in maintaining the value of the Mortgaged
Property so as to ensure that should Borrower default in the repayment of the Debt, Lender can
recover the Debt by a sale of the Mortgaged Property.

(b)  Borrower may not Transfer (hereinafier defined) the Mortgaged Property, nor
allow any Change in Ownership (hereinafter defined), unless all of the following conditions shall
have beza vatisfied: (i) Lender has received Borrower’s written request for a Transfer, or for a
Change in Cwnership (or any other request resulting in a new obligor under the Loan) and
Lender shall buve expressly approved, in its sole discretion, such request in writing, subject to
the satisfacticii of-all requirements hereunder; (ii) no Event of Default has occurred and is
continuing; (iii) ths proposed new owner/assignee of the Mortgaged Property (the “New
Borrower”) meets a'l /of Lender’s Underwriting Standards (hereinafter defined); (iv)the
Mortgaged Property meets-all of Lender’s Underwriting Standards related to its financial
condition, cash flow, operating income, physical condition, management and operation;
(v) Borrower provides Lender such cther information and documentation reasonably required by
Lender, including without limitatior; engineering reports, appraisals, environmental reports and
title endorsements; (vi) Borrower reimburses Lender for all underwriting and other costs
(“Underwriting Costs”) incurred by Lezicr in connection with such Transfer or Change in
Ownership (including without limitation, euginieering and/or architect’s fees, environmental
studies, title searches, credit checks, title endorsements, appraisal fees, attorney fees and any
costs associated with obtaining any REMIC Opinion or Rating Agency No-Downgrade Letter (as
such terms are hereinafter defined) required by Lender); and (vii) Borrower remits to Lender
both a reasonable administrative fee and an assumptior: fre in the amount of $100,000 for the
first such Transfer or Change in Ownership to the extent such first Transfer of Change in
Ownership closes within the initial twelve (12) month period fflowing the closing of the Loan,
and in the amount of one eighth of one percent (0.125%) of the ottztanding balance of the Debt
as of the date of any other Transfer or Change in Ownership Borrowe# shall reimburse Lender
for all Underwriting Costs incurred by Lender in connection with anv tequest for Lender’s
consent to a Transfer or a Change in Ownership, whether or not any requesisd Transfer or
Change in Ownership is approved or consummated. Any Transfer or Change iz Gwnership in
violation of the terms of this paragraph 10 shall constitute an Event of Default, and J.ender may
then declare the entire Debt immediately due and payable upon any such Transfer o Cnange in
Ownership. Lender shall not be required to demonstrate any actual impairment of its s¢curity or
any increased:risk of default hereunder in order to so declare the Debt immediately due and
payable, or in denying any request for approval of a Transfer or Change in Ownership. This
provision shall apply to every Transfer or Change in Ownership whether or not Lender has
consented to any previous Transfer or Change in Ownership.

(¢) '“Lender’s Underwriting Standards” shall mean the actual commercial loan
underwriting standards used by PNC Bank, National Association, in connection with:its making
of loans for the purpose of Securitization, or any successor entity that is then servicing the Loan,
in effect at the time of the proposed Transfer or Change in Ownership, or, if no such standards
exist, such standards which are then customary for a commercial lender in connection with the
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origination of a commercial mortgage loan, for the purpose of Securitization, of the size and type
of Borrower’s loan from Lender secured hereby.

(d A “Transfer” is defined as any sale, conveyance, assignment, alienation,
mortgage, hypothecation, encumbrance, grant of a lien over or a security interest in, pledge or
other transfer of the Mortgaged Property or any part thereof or interest therein, whether
voluntary or involuntary. Without limiting the generality of the foregoing, a Transfer is deemed
to include: (i) an installment sales agreement wherein Borrower agrees to sell the Mortgaged
Property or any part thereof for a price to be paid in installments; (ii) an agreement by Borrower
leasing all or a-substantial part of the Mortgaged Property for other than actual occupancy by a
space teuan: thereunder; or (iii) a sale, assignment or other transfer of, or the grant of a security
interest in, Bortower’s right, title and interest in and to any Leases or any Rents, Notwithstanding
the foregoing,he creation of any lien in favor of the Mezzanine Lender under the Intercreditor
Agreement (eack -s hereinafter defined) shall not be subject to the requirements of this Section
10.

(e} A *“Change inOwnership” shall occur: (i) when the ownership or control of more
than forty-nine percent (4936),1n the aggregate, of the applicable indicia of ownership or actual
ownership interest in Borrower, any Indemnitor (hereinafter defined), or any Controlling Entity
(hereinafter defined) shall be vested ina party or parties who were not owners of such indicia of
ownership or actual ownership interest #s of the closing of the Loan (1) by any one or more
voluntary or involuntary sales, conveyancss, transfers, assignments, mortgages, hypothecations,
encumbrances, grants of liens over or secirity interests in, or pledges of such indicia of
ownership or actual ownership interest or aiy interest therein, or (2)in one or a series of
transactions causing the creation or issuance of ay additional indicia of ownership or actual
ownership interest; or (i) upon the change, removai er. resignation of a managing member,
general partner or similar controlling person or entity ¢f Borrower, any Indemnitor or any
Controlling Entity. The term “Controlling Entity” shall mear ainy managing member, general
partner or similar controlling entity in Borrower or any Indemutor. Involuntary changes in
ownership resulting from a death or physical or mental disability, any any Change in Ownership
permitted by the Intercreditor Agreement shall not be considered a Chazze in Ownership.

(® A Change of Ownership shall not be deemed to have cccurred when a
shareholder, member, partner or other person (for purposes of this paragearlii.ceach of the
foregoing is called an “Estate Planning Transferor”) possessing an ownersnip -interest in
Borrower makes a one-time transfer (an “Estate Planning Transfer”) during the term ¢f tae Loan,
of all or part of such ownership interest for estate planning purposes to a trust or other enisty for
the benefit of any of such person’s spouse, children or grandchildren, or any of them (each, a
“Permitted Transferee”); provided, however, that any such Estate Planning Transfer shall be
subject to the following conditions:

® No Event of Default, and no event or condition that, with the giving of
notice or passage of time or both, would constitute an Event of Default, shall exist on the
date of the proposed Estate Planning Transfer; and
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(i)  No such Estate Planning Transfer shall in any event absolve any Estate
Planning Transferor, in whole or in part, from its liability, if any, to Lender under the
Notes, this Secunty Instrument or any Other Security Document; and

(i)  Each applicable Permitted Transferee shall execute and deliver to Lender
an agreement, in a form acceptable to Lender in its sole discretion, whereby such
Permitted Transferee, upon the death of the applicable Estate Planning Transferor,
becomes jointly and severally liable for the liability, if any, of such Estate Planning
Transferor to Lender under the Notes, this Security Instrument or any Other Security
Documents; and

(iv)  Lender has been paid a $3,500 administrative fee and all out-of-pocket
costs ircnrred by Lender (including, without limitation, attorney fees) in effecting any
Estate !2zning Transfer; and

(v)  dender has determined that, from the date of the closing of the loan to the
date of the propused Fstate Planning Transfer, there has been no material adverse change
in the (a) financial condition of the Estate Planning Transferor, and (b) financial or
physical condition of the Mioitgaged Property.

An Estate Planning Transfer shall be-effactive only upon the date of satisfaction of the last of
such conditions to be satisfied. Lender sii»il have the absolute and unconditional right to require
reasonable evidence of the satisfaction of each cundition to an Estate Planning Transfer.

()  Borrower shall be released from liakility for the Debt only after: (i) all conditions
for a Transfer or Change in Ownership have been sugsfied; (ii) all security documents deemed
necessary by Lender have been executed, delivered, tezorded and perfected; (iii) Lender has
received a policy of title insurance (or similar assurance) :¢tlecting the new ownership and the
priority and perfection of Lender’s security; (iv) the New Bdrrower has assumed all required
personal liability; and (v) all other reasonable requirements of Lexder are satisfied. Indemnitor
shall be relieved of its obligations under the Nonrecourse Indemnification Agreement of even
date herewith and of its obligations under the Environmental Indemnification Agreement of even
date herewith when the foregoing conditions have been satisfied and.‘vhen a replacement
Indemnitor acceptable to Lender has been approved by Lender.

(h)  Notwithstanding anything herein to the contrary, in connection with-2ny request
for Lender’s consent to a Transfer or Change in Ownership subsequent to the conveyanza of the
Notes to a real estate mortgage investment conduit (2 “REMIC”), within the meaning of
Section 860D of the Internal Revenue Code of 1986, as amended from time to time or any
successor statute (the “Code™) or to another entity in connection with a Securitization
(hereinafter defined), Borrower acknowledges that Lender may require Borrower to obtain and
deliver to Lender other documentation evidencing that the proposed Transfer or Change in
Ownership will not (i) cause the then owner of the Notes to fail to qualify as a REMIC (a
“REMIC Opinion”); and (ii) result in a qualification, downgrade or withdrawal of any credit
rating then in effect for any securities or certificates issued by the then owner of the Notes in
connection with a Securitization which includes the Notes (a “Rating Agency No-Downgrade
Lefter”).

-17-

ATLANTA:4976245.12




0736541064 Page: 19 of 124

UNOFFICIAL COPY

(i) In addition to any other requirements of this Paragraph 10, so long as the
Mortgaged Property is owned by tenants in common, as a condition to any Transfer, any
purchaser of an undivided interest in the Mortgaged Property shall execute an assignment and
assumption of the TIC Agreement.

() Anything herein to the contrary notwithstanding, no Transfer or Change in
Ownership or Estate Planning Transfer shall be permitted hereunder if such Transfer or Change
in Ownership or Estate Planning Transfer would result in Charles Kushner owning a direct or
indirect ownership in Borrower, and no other transfer of any direct or indirect ownership interest
in Borrower shall be made (whether or not such transfer would constitute a “Change in
Ownersiin’) which would result in Charles Kushner owning a direct or indirect ownership in
Borrower; previded, however, a Transfer shall be permitted to an irrevocable trust established for
the benefit of Charles Kushner upon the death of Seryl Kushner of all or any portion of her
interest in the' Bocower if Charles Kushner has no control over such trust,

11.  Anti-Térrorism Laws.

(@  Neither Bontewsr nor any of its affiliates is in violation of any laws or regulations
relating to terrorism or money lrand'ering (“Anti-Terrorism Laws”), including Executive Order
No. 13224 on Terrorist Financing, ¢flestive September 24, 2001 (the “Executive Order”) and the
Uniting and Strengthening America by Froviding Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001, Public La#107-56.

(b)  Neither Borrower, any of its aifiliztes, or any of its brokers or other agents acting
or benefiting from the Loan is a Prohibited Pirson. A “Prohibited Person” is any of the
following:

(i)  a person or entity that is listed in th¢ Anrex to, or is otherwise subject to
the provisions of, the Executive Order;

(i)  a person or entity owned or controlled by, ur-acting for or on behalf of,
any person or entity that is listed in the Annex to, or is otherwise subiect to the provisions
of, the Executive Order;

(iii)  a person or entity with whom any Lender is prohibited rror~ dealing or
otherwise engaging in any transaction by any Anti-Terrorism Law;

(iv)  a person or entity who commits, threatens or conspires to commit or
supports “terrorism” as defined in the Executive Order; or

(v)  a person or entity that is named as a “specially designated national and
blocked person” on the most current list published by the U.S. Treasury Department
Office of Foreign Asset Control at its official website or any replacement website or other
replacement official publication of such list.

(¢)  Neither Borrower, any of its affiliates or any of its brokers or other agents acting
in any capacity in connection with the Loan (1) conducts any business or engages in making or
receiving any contribution of funds, goods or services to or for the benefit of any Prohibited
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Person, (2) deals in, or otherwise engages in any transaction relating to, any property or interests
in property blocked pursuant to the Executive Order, or (iii) engages in or conspires to engage in
any transaction that evades or avoids, or has the purpose of evading or avoiding, or attempts to
violate, any of the prohibitions set forth in any Anti-Terrorism Law.

(d)  Bormrower shall not (1) conduct any business or engage in making or receiving any
contribution of funds, goods or services to or for the benefit of any Prohibited Person, (ii) deal in,
or otherwise engage in any transaction relating to, any property or interests in property blocked
pursuant to the Executive Order or any other Anti-Terrorism Law, or (iii) engage in or conspire
to engage in any transaction that evades or avoids, or has the purpose of evading or avoiding, or
attempts to violate, any of the prohibitions set forth in any Anti-Terrorism Law (and Borrower
shall delivar to Lender any certification or other evidence requested from time to time by any
Lender in its xc2sonable discretion, confirming Borrower’s compliance herewith).

12.  Eswpye! Certificates and No Default Affidavits.

(@  After tcquest-by Lender, Borrower shall within ten (10) business days furnish
Lender with a statement, duiy acknowledged and certified by Borrower, setting forth: (i) the
amount of the original principa’ amount of the Notes; (ii) the unpaid principal amount of the
Notes; (iii) the rate of interest ot the1Votes; (iv) the date installments of interest and/or principal
were last paid; (v) any offsets or defenises to the payment of the Debt, if any; and (vi) that the
Notes, this Security Instrument and the Gilher Security Documents are valid, legal and binding
obligations and have not been modified, or if :nodified, giving particulars of such modification.

()  Within ten (10) business days after rzquest by Lender, Borrower will request and
use reasonable efforts to obtain an estoppel certificeie from ATT Tenant, in substantially the
form required by the ATT Lease. If ATT Tenant faiis to provide such estoppel certificate,
Borrower shall provide a certificate with respect to the tenancy of such tenant, in form and
substance satisfactory to Lender.

(c) Upon the written request of Borrower, no more than en¢-iime in any twelve (12)
month period, Lender shall deliver an estoppel, upon which the Mézzanine Lender may rely,
from Lender, with respect to compliance by Borrower with Notes, this Securitv Instrument and
the Other Security Documents.

13.  Splitting the Notes; Cooperation: Indemnification.

(@  Splitting the Notes. Lender has the right from time to time to sever the Notes into
one or more separate promissory notes in such denominations as Lender determines in its sole
discretion, which promissory notes may be included in separate sales or Securitizations
undertaken by Lender. In conjunction with any such action, Lender may redefine the interest
rate and amortization schedule; provided, however: (a) if Lender redefines the interest rate, the
weighted average of the interest rates contained in the severed promissory notes taken in the
aggregate shall equal the Applicable Interest Rate (without giving effect to any deviation
attributable to the imposition of any rate of interest at the Default Rate or prepayments upon a
Casualty or Condemnation or during the continuance of an Event of Default), and (b) if Lender
redefines the amortization schedule, the amortization of the severed promissory notes taken in
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the aggregate shall, require no more amortization to be paid under the Loan than as required
under the Notes at the time such action was taken by Lender. Subject to the foregoing, each
severed promissory note, and the Loan evidenced thereby, shall be upon all of the terms and
provisions contained in the Notes, this Security Instrument and the Other Security Documents
which continue in full force and effect, except that Lender may allocate specific collateral given
for the Loan as security for performance of specific promissory notes, in each case with or
without cross default provisions. Borrower, at Borrower’s expense, agrees to cooperate with all
reasonable requests of Lender to accomplish the foregoing, including, without limitation,
execution and prompt delivery to Lender of a severance agreement and such other documents as
Lender shall reasonably require. Borrower hereby appoints Lender its attorney-in-fact with full
power ci cvostitution (and which shall be deemed to be coupled with an interest and irrevocable
until the Loar-is paid and the Security Instrument is discharged of record, with Borrower hereby
ratifying all thatits said attorney shall do by virtue thereof) to make and execute all documents
necessary or desiveble to effect the aforesaid severance; provided, however, Lender shall not
make or execute any si:ch documents under such power until five (5) days after written notice
has been given to Bortowsr by Lender of Lender’s intent to exercise its rights under such power,
and such exercise shall be in strict accordance with this Section 13(a). Borrower’s failure to
deliver any of the documents réquested by Lender hereunder for a period of fifteen (15) Business
Days after such notice by Lencer shall, at Lender’s option, constitute an Event of Default
hereunder.

(b)  :Lender’s Rights to Sell oi ;;ecuritize. Borrower acknowledges that Lender, and
each successor to Lender’s interest, may (wi‘nou’ prior notice to Borrower or Borrower’s prior
consent), sell or grant participations in the Loa: (or any part thereof), sell or subcontract the
servicing rights related to the Loan, Securitize tiie Loan or include the Loan as part of a
Securitization and, in connection therewith, assign Lend<r’s rights hereunder to a Securitization
trustee. For purposes hereof, “Securitization” or “Securi¢ize” means the sale of the Loan, by
itself or as part of pool with other loans, in a transaction wiereby mortgage pass-through
certificates or other securities evidencing a beneficial interest, backed by the Loan or such pool
of loans, will be sold as a rated or unrated public offering or private placement. Borrower, at its
expense, agrees to cooperate with all reasonable requests of Lender in ecnnection with any of the
foregoing including, without limitation, executing any financing statements or other documents
deemed necessary by Lender or its transferee to create, perfect or preserve the zights and interest
to be acquired by such transferee, provide any updated financial informatior. vit! appropriate
verification through auditors letters, additional appraisals, environmental reports, zngineering
reports and similar due diligence materials, and updates, verfications and consents with. respect
to such materials that were delivered at closing, deliver a so called “10b-5" opinion,-1evised
organizational documents and revise or deliver additional counsel opinions satisfactory to the
Rating Agencies, re-executing or making non-financial modifications to the Notes, this Security
Instrument or the Other Security Documents, provided that no such modification, revision,
additional documentation, or other action in connection with such cooperation shall increase any
financial obligations of Borrower under the Notes, this Security Instrument or the Other Security
Documents or materially increase the non-financial obligations or materially decrease the rights
of Borrower pursuant to the Notes, this Security Instrument or the Other Security Documents;
delivering additional tenant estoppel certificates, subordination or similar agreements (subject to
the obligation of the ATT Tenant to provide such instruments under the ATT Lease); participate
(including senior management of Borrower) in meetings and presentations to the Rating
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Agencies and prospective investors, in each case as required by the Rating Agencies or
prospective investors; and review information contained in a preliminary or final private
placement memorandum, prospectus, prospectus supplements or other disclosure document,
providing a mortgagor estoppel certificate and such other information about Borrower any
Indemnitor or their affiliates, ATT Tenant or the Mortgaged Property as Lender may reasonably
require, and to the extent in Borrower’s possession, for Lender’s offering materials,

(c)  Dissemination of Information. Borrower acknowledges that Lender may provide
to third parties with an existing or prospective interest in the servicing, enforcement, evaluation,
performance, ownership, purchase, participation or Securitization of the Loan, including, without
limitatic:,_#ny Rating Agency and any entity maintaining databases on the underwriting and
performance ~f commercial mortgage loans, any and all information which Lender now has or
may hereafter.acguire relating to the Loan, the Mortgaged Property, Borrower or any Indemnitor
or their affiliatcs; =5 Lender determines necessary or desirable and that such information may be
included in disclosure: documents in connection with a Securitization or syndication of
participation interests, /including, without limitation, a prospectus, prospectus supplement,
offering memorandum, private placement memorandum or similar document (each, a
“Disclosure Document”) an< also may be included in any filing with the Securities and
Exchange Commission pursuant to the Securities Act or the Securities Exchange Act. To the
fullest extent permitted under appiicable law, Borrower irrevocably waives all rights, if any, to
prohibit such disclosure, including, witior.t limitation, any right of privacy.

(d)  Securitization Indemnificatior. Rorrower agrees to provide, and to cause
Indemnitor to provide, in connection with cach, Disclosure Document, an indemnification
certificate: (a) certifying that such Disclosure Docurient has carefully been examined, including,
without limitation, the sections entitled “Special Ceiisiderations,” and/or “Risk Factors,” and
“Certain Legal Aspects of the Mortgage Loan,” or similay sections, and all sections relating to
Borrower, Indemnitor, their respective affiliates, the Loan, the 23utes, this Security Instrument or
the Other Security Documents, ATT Tenant, and the Mortgaged Property, and any risks or
special considerations relating thereto, and that, to the best of sich indemnitor’s knowledge,
such sections (and any other sections reasonably requested) do not cor’2in any untrue statement
of a material fact or omit to state a material fact necessary in order to make ihe statements made,
in the light of the circumstances under which they were made, not misleading;{t) indemnifying
Lender (and for purposes of this Paragraph, Lender shall include its officers and firectors) and
the affiliate of Lender that (i) has filed the registration statement, if any, reiating to the
Secuntization and/or (ii) which is acting as issuer, depositor, sponsor and/or a similar rapacity
with respect to the Securitization (any Person described in (i) or (i), an “Issuer Persun®), and
each director and officer of any Issuer Person, and each Person or entity who controls any Issuer
Person within the meaning of Section 15 of the Securities Act or Section 20 of the Securities
Exchange Act (collectively, “Issuer Group”), and each Person which is acting as an
underwriter, manager, placement agent, initial purchaser or similar capacity with respect to the
Securitization, each of its directors and officers and each Person who controls any such Person
within the meaning of Section 15 of the Securities Act or Section 20 of the Securities Exchange
Act which is acting as an underwriter, manager, placement agent, initial purchaser or similar
capacity with respect to the Securitization, each of its directors and officers and each Person who
controls any such Person within the meaning of Section 15 of the Securities Act and Section 20
of the Securitics Exchange Act (collectively, “Underwriter Group”) for any Losses to which
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Lender, the Issuer Group or the Underwriter Group may become subject insofar as the Losses
arise out of or are based upon any untrue statement or alleged untrue statement of any material
fact contained in such section or arise out of are based upon the omission or alleged omission to
state therein a material fact required to be stated in such sections necessary in order to make the
statements in such sections or in light of the circumstances under which they were made, not
misleading (collectively, “Securities Liabilities™); provided, however, Borrower shall not be
liable to the extent any Securities Liabilities result from information which was incomplete or
incorrect which information would have been complete and correct but for Lender’s failure to
make any changes requested by Borrower; and (c) agreeing to reimburse Lender, the Issuer
Group and the Underwriter Group for any legal or other expenses reasonably incurred by Lender,
the Issuer Group and the Underwriter Group in investigating or defending the Securities
Liabilities; previded, however, that indemnitor will be liable under clauses (b) or (c) above only
to the exteni-rat, such Securities Liabilities arise out of, or are based upon, any such untrue
statement or ‘ouncsion made therein in reliance upon, and in conformity with, information
furnished to Lender.or 2ay member of the Issuer Group or Underwriter Group by or on behalf of
Borrower or a Indemuitor-in connection with the preparation of the Disclosure Documents or in
connection with the underviiing of the Loan, including, without limitation, financial statements
of Borrower, or any Indemuiitor. and operating statements, rent rolls, environmental site
assessment reports and property ccndition reports with respect to the Mortgaged Property;
provided, however, Borrower will bz liable for materials prepared by persons other than
Borrower only to the extent such matejals contain information which Borrower knew was
untrue or misleading. This indemnity is in addition to any liability which Borrower or
Indemnitor may otherwise have and shall be ‘effective whether or not an indemnification
certificate described above is provided and shal! br: applicable based on information previously
provided by or on behalf of Borrower or a Indemitsr. if the indemnification certificate is not
provided. For purposes hereof, “Losses” means any ‘ara ll claims, suits, liabilities (including,
without limitation, strict liabilities and liabilities under fcdiral and state securities laws), actions,
proceedings, obligations, debts, damages, losses, costs, expenses, fines, penalties, charges, fees,
judgments, awards, and amounts paid in settlement of whatever kird or nature (including without
limitation reasonable legal fees and other costs of defense).

(e)  Additional Financial Information. If Lender expects, in ‘Connection with any
Securitization, that Borrower, alone or in conjunction with any Borrower affiliaied entity, or the
Mortgaged Property, alone or in conjunction with any other property, will s 2 *Significant
Obligor” under Regulation AB, Borrower shall furnish to Lender (1) the financialdsia required
under Item 1112(b)(1) of Regulation AB if Lender expects that the aggregate principal amount of
the Loan together with any related loans included in such Securitization may, at any tims, equal
or exceed ten percent (10%) (but less than twenty percent (20%)) of the aggregate principal
amount of all mortgage loans included or expected to be included, as applicable, in such
Securitization; or (2) the financial statements required under Item 1112(b)(2) of Regulation AB
if Lender expects that the aggregate principal amount of the Loan together with any related loans
included in such Securitization may, at any time, equal or exceed twenty percent (20%) of the
aggregate principal amount of all mortgage loans included or expected to be included, as
applicable, in such Securitization. Such financial data or financial statements shall be furnished
to Lender (A) within ten (10) business days after request from Lender in connection with the
preparation of any disclosure documents for the Securitization, (B) not later than thirty (30) days
after the end of each fiscal quarter of Borrower and (C) not later than seventy-five (75) days after
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the end of each fiscal year of Borrower. If requested by Lender, Borrower shall furnish to Lender
financial data and/or financial statements for any tenant of the Property if, in connection with a
Securitization, Lender expects there to be, with respect to such tenant or group of affiliated
tenants, a concentration within all of the mortgage loans included or expected to be included in
the Securitization such that such tenant or group of affiliated tenants would constitute a
“Significant Obligor” under Regulation AB. All such financial data and financial statements
shall be prepared in accordance with GAAP, and shall meet the requirements of Regulation AB
and other applicable legal requirements, and shall be so certified by the chief financial officer or
administrative member of Borrower. All such financial statements shall be audited by
independent accountants of Borrower acceptable to Lender in accordance with Regulation AB
and all-vther applicable legal requirements, shall be accompanied by the manually executed
report of #he independent accountants thereon, which report shall meet the requirements of
Regulation A5 und all other applicable legal requirements, and shall be further accompanied by
a manually execried written consent of the independent accountants, in form and substance
acceptable to Lender, 1 the inclusion of such financial statements in any disclosure documents
for the Securitization o7 2ay other required securities law filings and to the use of the name of
such independent accountarts and the reference to such independent accountants as “experts” in
any disclosure: documents for.{ne Securitization or any other required securities law filings, all of
which shall be provided, at Birrower’s expense, at the same time as the related financial
statements are required to be proviGed. If requested by Lender, Borrower shall provide Lender,
promptly upon request, with any othei o7 2dditional financial statements, or financial, statistical
or operating information, as Lender shall ¢.etermine to be required pursuant to Regulation AB or
any amendment, modification or replacemert thereto or other applicable legal requirements in
connection with any disclosure documents for the Securitization or any other required securities
law filings or as shall otherwise be reasonably reguested by Lender. In the event Lender
determines in connection with a Securitization, that the financial data and financial statements
required in order to comply with Regulation AB or any amendment, modification or replacement
thereto or other legal requirements are other than as provides herein, Lender may request, and
Borrower shall promptly provide, such other financial data and financial statements as Lender
determines to be necessary or appropriate for such compliance. Notwithstanding anything to the
contrary herein contained, Borrower shall only be required to provide fiiiancial data and financial
information (i) regarding ATT Tenant and the guarantor of the ATT Lease to the extent
Borrower is permitted to obtain such data and information under the ATt Lease and is
authorized to ‘provide such data and information to Lender, or (i) regarding the Mortgaged
Property to the extent that such data and information is in Borrower's possession Or-is available
to Borrower upon request under the ATT Lease, or which can be obtained by the Porrower
through the use of commercially reasonable efforts.

(f)  The out-of-pocket cost to Borrower of providing such information and documents
or other actions in connection with such cooperation shall be borne by Borrower up to but not in
excess of $100,000.00, with any out-of-pocket costs in excess of such amount to be paid by
Lender.

14.  Books and Records; Reporting Requirements.

(@  Borrower and Indemnitors (if any) shall keep complete and accurate books and
records of account in accordance with the statements and principles of the American Institute of
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Certified Public Accountants, consistently applied, or to the extent required by Paragraph 13(e),
in accordance with GAAP, consistently applied. Borrower shall deliver, or cause to be delivered,
the reports and financial statements described below, all in form acceptable to Lender
(collectively the “Reports™), within the time period required. Any required certification of such
reports and financial statements must be by the chief financial officer (or other person acceptable
to Lender) of Borrower or Indemnitor, as applicable.

(8] Within thirty (30) days after the close of each fiscal year of Borrower,
Borrower shall deliver, or cause to be delivered to Lender; (A) a certified current rent
roll; (B) a certified annual operating statement of the Mortgaged Property; and (C) a
rertiied annual balance sheet and profit and loss statement of Borrower. If the original
prircipal amount of the Loan was $20,000,000.00 or more, then all of the foregoing must
be delivered within one hundred twenty (120) days after the close of each fiscal year of
Borrower2:1d must be audited by independent certified public accountants acceptable to
Lender.

(i)  Within thirty (30) days after the closc of cach fiscal year of Indemnitor,
Borrower shall delivar; or cause to be delivered to Lender: a certified annual balance
sheet and profit and loss statement of Indemnitor. If the original principal amount of the
Loan was $20,000,000.00 vx znvre, then all of the foregoing must be delivered within one
hundred twenty (120) days afie: the close of each fiscal year of Indemnitor and must be
audited by independent certified puisiic accountants acceptable to Lender.

(i)  Within thirty (30) days after the close of each calendar quarter, Borrower
shall deliver, or cause to be delivered to Leuder the following: (A) a certified current rent
roll; (B)a certified quarterly operating staieinent of the Mortgaged Property; (C)a
certified quarterly balance sheet and profit and loss siatement of Borrower,

(iv)  Within sixty (60) days after filing, Boriower-shall deliver, or cause to be
delivered to Lender a certified copy of Borrower’s tax retur:.

(b)  Within thirty (30) days after the close of each fiscal yea" or Borrower, Borrower
shall deliver to Lender, for Lender’s approval in its sole discretion, a-ieport (the “Leasing
Report™) setting forth the minimum economic terms which Borrower pripos:s for use in
connection with the standard lease form for Leases of portions of the Mortgaged Proyerty during
the twelve month period beginning upon such anniversary date. The terms set 4wrih in the
Leasing Report shall reflect the prevailing market conditions for like properties in the iccality of
the Mortgaged Property. This subsection (b) shall not apply so long as the ATT Lease remains in
effect.

(c)  Intentionally Deleted.

(d)  Borrower shall supplement the required Reports and the Leasing Reports (if
required) and provide such other financial information in respect of Borrower and Indemnitor,
and, to the extent within Borrower’s possession, the Mortgaged Property as Lender, from time to
time, may request. Borrower acknowledges that, without timely delivery of complete and
accurate Reports, Lender may not be able to execute a Securitization. Borrower agrees that if the
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Borrower fails to deliver any of the Reports within thirty (30) days after the date upon which
such Report is due, provided Lender has given Borrower at least fifteen (15) days prior notice of
such failure, then there shall be an Event of Default hereunder.

15.  Performance of Other Agreements. Borrower shall observe and perform each and
every term to be observed or performed by Borrower pursuant to the terms of any agreement,
including the TIC Agreement, or recorded instrument affecting or pertaining to the Mortgaged

Property.

16.  Further Acts, Etc. Borrower will, at Borrower’s cost, complete and deliver any
such further acts or documents required by Lender, from time to time, to correct errors in the
documentirg of the Loan or to better assure, convey, assign, transfer, perfect or confirm unto
Lender the property and rights intended to be given it in this Security Instrument, the Notes or
any Other Securicy-Document. Borrower grants to Lender an irrevocable power of attorney
coupled with an 1iteicst for the purpose of exercising and perfecting any and all rights and
remedies available to' Iiender under the Notes, this Security Instrument, the Other Security
Documents, at law or in equiiy, including without limitation the rights and remedies described in
this paragraph.

17.  Recording of Securityinstrument, Etc. Except where otherwise prohibited by law,
Borrower will pay all filing, registration or recording fees, and all expenses incident to the
preparation, execution, acknowledgmen:,and subsequent release or reconveyance of this
Security Instrument and the Notes, any deed of trust or mortgage supplemental hereto, any
security instrument with respect to the Mortgage< Property, any instrument of further assurance
and all federal, state, county and municipal, taxes, duties, impositions, assessments and charges
arising out of or in connection with the same. Borrower shall hold harmless and: indemnify
Lender, its successors and assigns, against any liability ‘acurred by reason of the imposition of
any tax on the making and recording of this Security Insttument.

18.  Events of Default. The Debt shall become immediately due and payable at the
option of Lender, without notice or demand, upon the occurrence of 4ny one or more of the
following events (each an “Event of Default™):

(a)  if Borrower fails to make the full and punctual payment of ar'y araount payable
pursuant to this Security Instrument, the Notes (or any of them) or any Other Secvzity Document,
which failure is not cured on or before the fifth (5th) day after written notice froir Lsnder to
Borrower of such failure;

(b)  if Borrower fails to pay the entire outstanding principal balance of the Notes (or
any of them), together with all accrued and unpaid interest, on the date when due, whether on the
Maturity Date (as defined in the Notes), or upon acceleration, or on the Prepayment Date (as
defined in the Notes);

()  if Borrower or ATT Tenant fails to make the full and punctual payment of Taxes
or Other Charges as required hereby;

(@  if Borrower or ATT Tenant fails to keep the Policies of insurance required hereby
in full force and effect, or fails to promptly deliver copies thereof to Lender upon request;
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(¢)  if a Transfer or a Change in Ownership occurs in violation of the provisions of
this Security Instrument;

(f  if any representation or warranty of Borrower or any Indemnitor made herein, in
any guaranty or indemnity or in any certificate, report, financial statement or other instrument or
document furnished to Lender shall have been false or misleading in any material and adverse
respect when made;

(g)  if Borrower shall make an assignment for the benefit of creditors or if Borrower is
not paying debts as and when the same become due;

(h) .~ if areceiver, liquidator or trustee of Borrower shall be appointed or if Borrower is
adjudicated (bzokrupt or insolvent, or if any petition for bankruptcy, reorganization or
arrangement pursuent to federal bankruptcy law, or any similar federal or state law, shall be filed
by or against, conseated to, or acquiesced in by, Borrower or if any proceeding for the
dissolution or liquidstion of Borrower shall be instituted; however, if such appointment,
adjudication, petition or preceeding was involuntary and not consented to by Borrower, then
upon the same.not being disclie. ged, stayed or dismissed within sixty (60) days;

(i)  if Borrower shall b in default, beyond any applicable notice and cure period,
under any other deed of trust, meirgage or security agreement covering any part of the
Mortgaged Property whether it be supexio:z or junior in priority to this Security Instrument (it not
being implied by this clause that any such encrinbrance will be permitted);

()  if the Mortgaged Property becomes subject to any mechanic’s, materialman’s or
other lien (other than a lien for local real estate taxes a:id assessments not then due and payable,
or any lien being contested by Borrower or ATT Tenan! pursuant to its rights hereunder or under
the ATT Lease) and such lien shall remain undischarged of record (by payment, bonding or
otherwise) for a period of thirty (30) calendar days;

(k)  'the expiration, dismissal or final adjudication of any-appeal rights of Borrower in
connection with any judgment entered against it in excess of $100,000.00 which is not fully
covered by insurance (other than Borrower’s deductible, if any);

)] if Borrower or ATT Tenant fails to promptly and diligently cure aav material
violations of laws or ordinances affecting the Mortgaged Property; or

(m) if for more than thirty (30) days afier written notice from Lender, any Borrower
fails to comply with the provisions of Paragraph 56 hereof; or

(n)  ifthere is an event of default under the TIC Agreement or if the TIC Agreement is
assigned, amended, modified or terminated without Lender’s prior written consent.

(0)  if any Borrower commences any action to partition the Mortgaged Property,
whether or not the action is successful, or asserts any lien rights against another Borrower.

(p) if for more than thirty (30) days after written notice from Lender, Borrower shall
fail to perform any other term, covenant or condition of the Notes, this Security Instrument or
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any of the Other Security Documents; provided, however, that if such failure to perform is of a
type which cannot be cured within such thirty (30) day period and Borrower diligently
commences and prosecutes such cure, Lender shall allow a reasonable additional time period
(not to exceed one hundred twenty (120) additional days) to complete such cure.

19.  Right to Cure Defaults. Upon the occurrence of any Event of Default, or if Lender
may do such acts or make such payments in Borrower’s stead, in such manner and to the extent
that Lender may deem necessary to protect the security hereof. Any such acts or payments by
Lender shall be at Lender’s sole discretion, may be taken without notice to or demand on
Borrower, and will not release Borrower from any obligation hereunder. Lender is authorized to
enter upcn ‘heiMortgaged Property for such purposes, or appear in, defend or bring any action or
proceeding t0-protect its interest in the Mortgaged Property, to cause this Security Instrument to
be foreclosed-ur-to collect the Debt. All such costs and expenses (including reasonable attorney
fees) incurred by fender in remedying any such Event of Default, in acting or making payments
in Borrower’s stead, 0 in appearing in, defending or bringing any of the foregoing actions or
proceedings, shall bear interest at the Default Rate from the date incurred by Lender until the
date of payment to Lender. Al such costs and expenses incurred by Lender together with interest
thereon calculated at the above rate shall be deemed to constitute a portion of the Debt and be
secured by this Security Instrument and the Other Security Documents and shall be immediately
due and payable upon demand by Lender therefor. All advances, disbursements and expenditures
made by Lender before and during a foreclosure and before and after a judgment of foreclosure
and at any time prior to sale, and whirz applicable after sale, shall have the benefit of all
applicable provisions of the Illinois Mortgage Forzclosure Act, as amended from time to time.

20,  Lender’s Remedies.

(@  Upon the occurrence of any Event of Default, Lender may take such action,
without notice or demand, as it deems advisable to protesi-and enforce its rights against
Borrower and:in and to the Mortgaged Property, including, witkout limitation, the following
actions: :

) declare the entire Debt to be immediately due and payable;

(i)  institute proceedings to foreclose this Security Instrurent. in which case
the Mortgaged Property or any interest therein may be sold for cash or upsn Credit in one
or more parcels or in several interests or portions and in any order or manner;

(i) with or without eniry, to the extent permitted and pursuant to the
procedures provided by applicable law, institute proceedings for the partial foreclosure of
this Security Instrument for the portion of the Debt then due and payable, subject to the
continuing lien of this Security Instrument for the balance of the Debt not then due;

(iv) institute an action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein, in the Notes or
the Other Security Documents;

(v)  recover judgment on the Notes (or any of them) either before, during or
after any proceedings for the enforcement of this Security Instrument;
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(vi)  apply for the appointment of a trustee, receiver, liquidator or conservator
of the Mortgaged Property, without notice and without regard for the adequacy of the
security for the Debt or the solvency of Borrower, any Indemnitor, or of any person, firm
or other entity liable for the payment of the Debt;

(vii) enforce Lender’s interest in the Leases and Rents and enter into or upon
the Mortgaged Property, either personally or by its agents, nominees or attorneys and
dispossess Borrower and its agents and servants therefrom, and thereupon Lender may:
(A) use, operate, manage, control, insure, maintain, repair, restore and otherwise deal
with all and every part of the Mortgaged Property and conduct the business thereat;
(Z) complete any construction on the Mortgaged Property in such manner and form as
Lender deems advisable; (C)make alterations, additions, renewals, replacements and
imprevements to or on the Mortgaged Property; (D) exercise all rights and powers of
Borrower-with respect to the Mortgaged Property, whether in the name of Borrower or
otherwise, inriuding, without limitation, the right to make, cancel, enforce or modify
Leases, obtain ‘ard evict tenants, and demand, sue for, collect and receive all eamnings,
revenues, rents, issucs; profits and other income of the Mortgaged Property and every
part thereof; and (E) arply the receipts from the Mortgaged Property to the payment of
the Debt, after deducting therefrom all expenses (including reasonable attorney fees)
incurred in connection with thie aforesaid operations and all amounts necessary, to pay the
Taxes, assessments, Insurance Preriiums and Other Charges in connection with the
Mortgaged Property, as well as just and reasonable compensation for the services of
Lender, its counsel, agents and employ;es; or

(viii) pursue such other rights and rzmedies as may then be available at law and
in equity. To the extent permitted presently or in fae future by laws of the state in which
the Premises and Improvements are located, Lerder may institute a proceeding or
proceedings, judicial, or nonjudicial, by advertisement si otherwise, for the complete or
partial foreclosure of this Security Instrument or the coriplete or partial sale of the
Mortgaged Property under a power of sale which power is hreoy granted to Lender.

In the event of a sale, by foreclosure or otherwise, of less than all of the Morigaged Property, this
Security Instrument shall continue as a lien on the remaining portion of the ivlortzagzed Property.

(b)  Upon the completion of any sale or sales made under or by virtue ot £itis Security
Instrument, an officer of any court empowered to do so shall execute and deliver to thic purchaser
or purchasers a good and sufficient instrument, or good and sufficient instruments, coiveying,
assigning and transferring all estate, right, title and interest in and to the property and rights sold.
Lender is hereby irrevocably appointed the true and lawful attorney of Borrower, in its name and
stead, to make all necessary conveyances, assignments, transfers and deliveries of the Mortgaged
Property and rights so sold, and for that purpose Lender may execute all necessary instruments of
conveyance, assignment and transfer, and may substitute one or more persons with like power,
Borrower hereby ratifying and confirming all that Lender shall lawfully do by virtue hereof. Any
such sale or sales made under or by virtue of this Security Instrument pursuant to any judicial
proceedings or any judgment or decree of foreclosure and sale, shall operate to divest all the
estate, right, title, interest, claim and demand whatsoever, whether at law or in, equity, of
Borrower in and to the properties and rights so sold, and shall be a perpetual bar both at law and
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in equity against Borrower and against any and all persons claiming or who may claim the same,
or any part thereof from, through or under Borrower.

(¢)  In any suit or proceeding to foreclosure the lien hereof, there shall be allowed and
included as additional indebtedness in judgment or decree of foreclosure and sale, all
expenditures and expenses which may be paid or incurred by or on behalf of Lender for attorney
fees, appraiser fees, outlays for documentary and expert evidence, stenographer charges,
publication costs and costs (which may be estimated as to items to be expended after entry of the
decree) of procuring all such abstracts of title, title searches and examinations, title insurance
policies and similar data and assurances with respect to title, as Lender may deem: reasonably
necess2iy vither to prosecute such suit or to evidence to bidders at sales which may be had
pursuant to such decree the true conditions of the title to or the value of the Mortgaged Property.
Upon any salc-made under or by virtue of this Security Instrument pursuant to any judicial
proceedings ot wpy-iudgment or decree of foreclosure and sale, Lender may bid for and acquire
the Mortgaged Piopeity or any part thereof and in lieu of paying cash therefor may make
settlement for the puccliase price by crediting upon the Debt the net sales price afier deducting
therefrom, to the extent aliuwed by applicable law, the expenses of the sale and costs of the
action and any other sums wpicn Lender is authorized to deduct under this Security Instrument.

(d)  No recovery of any judgment by Lender and no levy of an execution under any
judgment upon the Mortgaged Property or upon any other property of Borrower shall affect in
any manner or to any extent the lien of tii's Security Instrument upon the Mortgaged Property or
any part thereof, or any liens, rights, powers or remedies of Lender hereunder, but such liens,
rights, powers and remedies of Lender shall continve unimpaired as before.

(e)  Lender may release, regardless of cousideration and without the necessity for any
notice to or a consent by any person or entity, any part of the Mortgaged Property without, as to
the remainder, in any way impairing, affecting, subordinating-or releasing the lien or security
interests created in or evidenced by this Security Instrument ¢r the‘Other Security Documents or
their stature as a first and prior lien and security interests in and *o.the Mortgaged Property. For
payment of the Debt, Lender may resort to any security in such order a:id manner as Lender may
elect.

(f)  Lender shall have all rights, remedies and recourses grantec in. the Notes, this
Security Instrument and the Other Security Documents or available at law or equitv-(including
the Uniform Commercial Code), which rights: (i) shall be cumulative and concurreit; (i) may be
pursued separately, successively or concurrently against Borrower or others obligated under the
Notes, this Security Instrument and the Other Security Documents, or against thel Mortgaged
Property, or against any one or more of them, at the sole discretion of Lender; (iii) may be
exercised as often as occasion therefore shall arise and exercise or failure to exercise any of them
shall not be construed as a waiver or release thereof or of any other right, remedy or recourse;
and (iv) are intended to be, and shall be, nonexclusive. No enforcement of any rights, remedies
or recourse under the Notes (or any of them), this Security Instrument and the Other Security
Documents or otherwise at law or equity shall be deemed to cure any Event of Default. The
remedies provided for in this Security Instrument may be exercised in any order.
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21.  Changes in the Laws Regarding Taxation. If any law is enacted or adopted or
amended after the date of this Security Instrument which imposes a tax, either directly or
indirectly, on the Debt or Lender’s interest in the Mortgaged Property, Borrower will pay such
tax, with interest and penalties thereon, if any. In the event Lender is advised by counsel chosen
by it that the payment of such tax or interest and penalties by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then in any such
event, Lender shall have the option, by written notice of not less than one hundred twenty (120)
days, to declare the entire Debt immediately due and payable; provided, however, that no
Prepayment Consideration shall be required solely as a result of a prepayment required by any
such declaration.

22./ _Documentary Stamps. If at any time the United States of America, any state
thereof or any svbdivision of any such state shall require revenue or other stamps to be affixed to
the Notes or tinz-¥ceurity Instrument, or impose any other tax or charge on the same, Borrower
will pay for the satiie; with interest and penalties thereon, if any.

23.  Usury Laws.-This Security Instrument, the Other Security Documents and the
Notes are subject to the exprcss condition that at no time shall Borrower be obligated or required
to pay interest on the Debt or ary other charges at a rate which could subject Lender to either
civil or criminal liability as a resa't of being in excess of the maximum interest rate which
Borrower is permitted by law to coniract.or agree to pay. If by the terms of this Security
Instrument, the Other Security Documeri; or the Notes, Borrower is at any time required or
obligated to pay any such amounts at a rate ir exsess of such maximum rate, the rate of interest
under the Notes shall be deemed to be immcdiaiely reduced to such maximum rate and the
interest payable shall be computed at such maximur:i r2te and all previous payments in excess of
such maximum rate shall be deemed to have been pay:aeuts in reduction of the principal and not
on account of the interest due hereunder.

24.  Right of Entry. Lender and its agents shall have the ight to enter and inspect the
Mortgaged Property at all reasonable times, subject to the terms o ine ATT Lease.

25.  Intentionally Omitted.

26.  Security Agreement. This Security Instrument is both a real propzrty mortgage
and a “security agreement” within the meaning of the Uniform Commercial Code sdopted and
enacted by the state or states where any of the Mortgaged Property is located (the~Uniform
Commercial Code™), made by and between Borrower, as debtor, and Lender, as securéd jparty.
Borrower hereby grants to Lender, as security for the Debt, a security interest in the Mortgaged
Property to the full extent that the Mortgaged Property may be subject to the Uniform
Commercial Code (said portion of the Mortgaged Property so subject to the Uniform
Commercial Code being herein referred to as the “Collateral”). If an Event of Default shall
occur, Lender, in addition to any other rights and remedies which it may have, shall have and
may exercise immediately and without demand any and all rights and remedies granted to a
secured party upon default under the Uniform Commercial Code, including, without limiting the
generality of the foregoing, the right to take possession of the Collateral or any part thereof, and
to take such other measures as Lender may deem necessary for the care, protection and
preservation of the Collateral. Upon request or demand of Lender, Borrower shall at its expense
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assemble the Collateral and make it available to Lender at a convenient place acceptable to
Lender. Borrower shall pay to Lender on demand any and all expenses, including legal expenses
and attorney fees, incurred or paid by Lender in protecting the interest in the Collateral and in
enforcing Lender’s rights hereunder with respect to the Collateral. Any notice of sale, disposition
or other intended action by Lender with respect to the Collateral sent to Borrower in accordance
with the provisions hereof at least five (5) days prior to such action, shall constitute
commercially reasonable notice to Borrower. The Collateral may be sold in such manner,
portions, order or parcels as Lender may determine, with or without having first taken: possession
of same. The right of sale arising out of any Event of Default shall not be exhausted by any one
or more sales or attempted sales, any other action, proceeding, or other exercise of a remedy, and
the liens granted by this Security Instrument shall continue unimpaired. The proceeds of any
dispositior: 0¥ the Collateral, or any part thereof, may be applied by Lender to the payment of the
Debt in such 15ty and proportions as Lender in its discretion shall deem proper.

27.  Actons 2nd Proceedings. Lender has the right to appear in and defend any action
or proceeding brougit with respect to the Mortgaged Property and to bring any action or
proceeding, in the name swd on behalf of Borrower, which Lender, in its discretion, decides
should be brought to proteci 1*s interest in the Mortgaged Property. Lender shall, at its option, be
subrogated to the lien of any de:d of trust, mortgage or other security instrument discharged in
whole or in part by the Debt, and arly such subrogation rights shall constitute additional security
for the payment of the Debt.

28. WAIVER OF COUNTERCLAIL4. BORROWER HEREBY WAIVES THE
RIGHT TO ASSERT A COUNTERCLAiV, JOTHER THAN A MANDATORY OR
COMPULSORY COUNTERCLAIM, IN ANY ACTION OR PROCEEDING BROUGHT
AGAINST IT BY LENDER, AND, TO THE EXTENT PERMITTED BY LAW, WAIVES
TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT BY EITHER PARTY
HERETO AGAINST THE OTHER, IN ANY COUNTERCLAIM ASSERTED BY LENDER,
OR ITS SUCCESSORS OR ASSIGNS, AGAINST BORROWER OR IN ANY MATTERS
WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS
SECURITY INSTRUMENT, THE NOTES, ANY OF THE  OTHER SECURITY
DOCUMENTS OR THE DEBT.

29.  Recovery of Sums Required to Be Paid. Lender shall have the rig!it from time to
time to take action to recover any sum or sums which constitute a part of the Dah! 2s the same
become due, without regard to whether or not the balance of the Debt shall be due, inc without
prejudice to the right of Lender thereafier to bring an action of foreclosure, or any other action,
for a default or defaults by Borrower existing at the time such earlier action was commenced.

30.  Marshalling and Other Matters. Borrower hereby waives, to the extent permitted
by law, the benefit of all appraisement, valuation, stay, extension, reinstatement, redemption and
similar laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part thereof or any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any order or
decree of foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each
and every person acquiring any interest in or title to the Mortgaged Property subsequent to the
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date of this Security Instrument and on behalf of all persons to the extent permitted by applicable
law.

31, Costs and Expenses. Without limiting Lender’s rights under any other provision
herein or in the Notes or any Other Security Document, Borrower agrees that it will reimburse
Lender for any and all reasonable costs and expenses incurred by Lender in connection with any
breach or default of this Security Instrument, the Notes or any Other Security Document, or in
connection with any request that Lender take, or refrain from taking, any action with respect to
Borrower or the Mortgaged Property.

24y Access Laws.

(a) (_3orrower agrees that, to the extent applicable, the Mortgaged Property. shall at all
times comply ‘with-the requirements of the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988, all similar state and local laws and ordinances related to
access and all rules, r<grlations, and orders issued pursuant thereto including, without limitation,
the Americans with Disabilities Act Accessibility Guidelines for Buildings and Facilities
(collectively the “Access Laws™).

(b)  Notwithstanding any.-provisions set forth herein or in any other document
regarding Lender’s approval of alteraiiois of the Mortgaged Property, Borrower shall not alter
(or permit ATT Tenant to alter) the Morigaged Property in any manner which would increase
Borrower’s (or ATT Tenant’s) responmbmtle, 1or compliance with the applicable Access Laws
without the prior written approval of Lender, »alsss such alteration is permitted under the ATT
Lease. The foregoing shall apply to tenant imgpicvements constructed by Borrower or ATT
Tenant or any subtenants. Lender may condition any such approval upon receipt of a certificate
of an architect, engineer or other person acceptabl¢ o' Lender regarding compliance with
applicable Access Laws.

(c)  Borrower agrees to give prompt notice to Lende: « the receipt by Borrower of
any complaints related to any violations of any Access Laws and of thz commencement of any
proceedings or investigations which relate to compliance with applicabli: Access Laws.

33.  Indemnification. Borrower shall protect, defend, indemnify (ind 'save harmless
Lender from and against all liabilities, obligations, claims, demands, damages, psnzities, causes
of action, losses, fines, costs and expenses (including without limitation reasonable afiurney fees
and expenses) (the “Indemnified Obligations”), imposed upon, incurred by or asseried #gainst
Lender by reason of: (a) ownership of this Security Instrument, the Mortgaged Property or any
interest therein or receipt of any Rents; (b) any accident, injury to or death of persons or loss of
or damage to property occurring in, on or about the Mortgaged Property or any part thereof or on
the adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways;
(c) any use, non-use or condition in, on or about the Mortgaged Property or any part thereof or
on adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways;
(d) performance of any labor or services or the furnishing of any materials or other property in
respect of the Mortgaged Property or any part thereof; and (e) any failure of the Mortgaged
Property to comply with any Access Laws. Any amounts payable to Lender by reason of the
application of this indemnification shall be secured by this Security Instrument and the Other
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Security Documents, shall become immediately due and payable and shall bear interest at the
Default Rate from the date loss or damage is sustained by Lender until paid. The obligations and
liabilities of Borrower under this paragraph shall survive any termination, satisfaction or
assignment of this Security Instrument and the exercise by Lender of any of its rights or remedies
hereunder, including, but not limited to, the acquisition of the Mortgaged Property by foreclosure
or a conveyance in lieu of foreclosure. The foregoing indemnification shall not relate to
Indemnified Obligations arising from Lender’s gross negligence or willful misconduct,

34.  Notices. Except as otherwise specified herein, any notice, consent, request or
other communication required or permitted hereunder shall be in writing and shall be deemed
properlygiven if delivered in accordance with the notice requirements contained in the Notes.

35. (_Authority.

(a)  Borroyeer (and the undersigned representative of Borrower, if any) has full power,
authority and right t7 ¢xecute, deliver and perform its obligations pursuant to this Security
Instrument, and to mortgage, give, grant, bargain, sell, alienate, convey, confirm, pledge,
hypothecate and assign the Mxtigaged Property pursuant to the terms hereof and to keep and
observe all of the terms of this Secuvity Instrument on Borrower’s part to be performed.

(b)  Borrower represents and-warrants that Borrower is not a “foreign person” within
the meaning of Section 1445(f)(3) of il internal Revenue Code of 1986, as amended, and the
related Treasury Department regulations, inclrding temporary regulations.

36.  Waiver of Notice. Borrower sha!l.uist be entitled to any notices of any nature
whatsoever from Lender except with respect to ‘matiers for which this Security Instrument
specifically and expressly provides for the giving of rotics by Lender to Borrower and except
with respect to matters for which Lender is required b, applicable law to give notice, and
Borrower hereby expressly waives the right to receive any oth(r netice.

37.  Remedies of Bomower. In the event that a claim or adjudication is made that
Lender has acted unreasonably or unreasonably delayed acting in any case where by law or
under the Notes, this Security Instrument or the Other Security Documerts, it has an obligation
to act reasonably or promptly, Lender shall not be liable for any monetary 'damages, and
Borrower’s remedies shall be limited to injunctive relief or declaratory judgment.

38.  Sole Discretion of Lender. Wherever pursuant to this Security Instrument, %ender
exercises any right given to it to approve or disapprove, or any arrangement or term is to be
satisfactory to Lender, the decision of Lender to approve or disapprove or to decide that
arrangements or terms are satisfactory or not satisfactory shall be in the sole and absolute
discretion of Lender and shall be final and conclusive, except as may be otherwise expressly and
specifically provided herein.

39. Nonwaiver. The failure of Lender to insist upon strict performance of any term
hereof shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall
not be relieved of Borrower’s obligations hereunder by reason of: (a) the failure of Lender to
comply with any request of Borrower or any Indemnitor to take any action to foreclose this
Security Instrument or otherwise enforce any of the provisions hereof, of the Notes or the Other
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Security Documents; (b) the release, regardless of consideration, of the whole or any part of the
Mortgaged Property, or of any person liable for the Debt or any portion thereof; or {c) any
agreement or stipulation by Lender extending the time of payment or otherwise modifying or
supplementing the terms of the Notes, this Security Instrument or the Other Security Documents.
Lender may resort for the payment of the Debt to any other security held by Lender in such order
and manner as Lender, in its discretion, may elect. Lender may take action to recover the Debt,
or any portion thereof, or to enforce any covenant hereof without prejudice to the right of Lender
thereafter to foreclose this Security Instrument. The rights and remedies of Lender under this
Security Instrament and the Other Security Documents shall be separate, distinct and cumulative
and none shall be given effect to the exclusion of the others. No act of Lender shall be construed
as an electon 1o proceed under any one provision herein to the exclusion of any other provision.
Lender shall.not be limited exclusively to the rights and remedies herein stated but shall be
entitled to vty right and remedy now or hereafter afforded at law or in equity.

40.  Waiver of Automatic or Supplemental Stay. In the event of the filing of any
voluntary or involuniary petition under the Bankruptcy Code by or against Borrower (other than
an involuntary petition filed by or joined by Lender), Borrower shall not assert, or request any
other party to assert, that thc sutomatic stay under § 362 of the Bankruptcy Code shall operate or
be interpreted to stay, interdict, condition, reduce or inhibit the ability of the Lender'to enforce
any rights it has by virtue of tiis Security Instrument, or any other rights that Lender has,
whether now or hereafter acquired, agarast any Indemnitor. Further, Borrower shall not seek a
supplemental stay or any other relief, wrether injunctive or otherwise, pursuant to §105 of the
Bankruptcy Code or any other provision thercin \0 stay, interdict, condition, reduce or inhibit the
ability of Lender to enforce any rights it has ty virtue of this Security Instrument against any
Indemnitor. The waivers contained in this paragrarh are a material inducement to Lender’s
willingness to make the Loan, and Borrower acknowiesgss and agrees that no grounds exist for
equitable relief which would bar, delay or impede tle evercise by Lender of its rights and
remedies against Borrower or any Indemnitor,

41.  Bankruptcy Acknowledgment. In the event the Morzaged Property or any portion
thereof or interest therein becomes property of any bankruptcy estate or subject to any state or
federal insolvency proceeding, then Lender shall immediately become entit'ed, in addition to all
other relief to which Lender may be entitled under this Security Instrumep?,to obtain: (a) an
order from the Bankruptcy Court or other appropriate court granting immediate r<iief from any
automatic stay laws (including §362 of the Bankruptcy Code) so to permit Lendes %o pursue its
rights and remedies against Borrower as provided under this Security Instrument ¢nd =1l other
rights and remedies of Lender at law and in equity under applicable state law; and (b).an order
from the Bankruptcy Court prohibiting Borrower’s use of all “cash collateral” as defined under
§363 of the Bankruptcy Code. In connection with any such orders, Borrower shall not contend or
allege in any pleading or petition that Lender does not have sufficient grounds for relief from the
automatic stay. Any bankruptcy petition or other action taken by Borrower to stay, condition, or
inhibit Lender from exercising its remedies are hereby admitted by Borrower to be in bad faith
and Borrower further admits that Lender would have just cause for relief from the automatic stay
in order to take such actions authorized by state law,

42.  No Oral Change. This Security Instrument, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any act or
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failure to act on the part of Borrower or Lender, but only by an agreement in writing signed by
the party against whom enforcement of any modification, amendment, waiver, extension,
change, discharge or termination is sought,

43.  Liability. If Borrower consists of more than one person, the obligations and
liabilities of each such person hereunder shall be joint and several. This Security Instrument shall
be binding upon and inure to the benefit of Borrower and Lender and their respective successors
and assigns forever.

44.  Inapplicable Provisions. If any term, covenant or condition of the Notes, this
Security< Iustrument or any Other Security Document is held to be invalid, illegal or
unenforceakic in any respect, the Notes, this Security Instrument and any such Other Security
Document slal’ he construed without such provision,

45.  Heaqangs. Etc. The headings and captions of various paragraphs of this Security
Instrument are for ccuvenience of reference only and are not to be construed as defining or
limiting, in any way, tiic scone or intent of the provisions hereof.

46.  Counterparts. This~Security Instrument may be executed in any number of
counterparts, each of which shall be deemed to be an original and all of which when taken
together shall constitute one and the same Security Instrument.

47.  Definitions. Unless the contevt-clearly indicates a contrary intent or unless
otherwise specifically provided herein, words nsed in this Security Instrument' (including
pronouns) shall include the corresponding masculine, feminine or neuter forms, and the singular
form such words shall include the plural and vice vers2:-The word “Borrower” shall mean “each
Borrower and:any subsequent owner or owners of the Micngaged Property or any part thereof or
any interest therein”; the word “Lender” shall mean “Lerder and any subsequent holder of the
Notes”; the word “Notes” shall mean “the Notes and any othe! evidence of indebtedness secured
by this Security Instrument”; the word “person” shall include<on individual, corporation,
partnership, limited partnership, limited liability partnership, limiied Yability company, trust,
unincorporated association, government, governmental authority and ¢ny other entity; and the
words “Mortgaged Property” shall include any portion of the Mortgaged Property and any
interest therein. Additionally, the word “Indemnitor” shall mean any (perion or entity
guaranteeing or indemnifying payment of the Debt or any portion thereof or pérformance by
Borrower of any of the terms of this Security Instrument, the Notes or the Otiizr Security
Documents, including, without limitation, any person or entity executing the Non-Kasourse
Indemnification Agreement or the Environmental Indemnity Agreement delivered to Lender in
connection with the Loan.

The parties hereto acknowledge that the defined term “Borrower” has been
defined to collectively include each individual Borrower. It is the intent of the parties
hereto in making any determination under the Notes, this Security Instrument or any
Other Security Document, including, without limitation, in determining whether (a) a
breach of a representation, warranty or a covenant has occurred, (b) there has occurred a
“Change in Ownership”); (c) there has occurred a default or Event of Default, or (d) an
event has occurred which would create recourse obligations under Section 12 of the Notes,
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that any such breach, occurrence or event with respect to any individual Borrower shall be
deemed to be such a breach, occurrence or event with respect to all Borrowers and that all
Borrowers need not have been involved with such breach, occurrence or event in order for
the same to be deemed such a breach, occurrence or event with respect to every Borrower.

48.  Homestead. Borrower hereby waives and renounces all homestead and exemption
rights provided by the constitution and the laws of the United States and of any state, in and to
the Morigaged Property as against the collection of the Debt, or any part hereof,

49.  Assignments. Lender shall have the right to assign or transfer its rights under this
Security instrument without limitation. Any assignee or transferee shall be entitled to all the
benefits atteided Lender under this Security Instrument.

50. Zixculpation. Notwithstanding anything to the contrary contained in this Security
Instrument, the lizbility of Borrower for the payment of the Debt and for the performance of the
other agreements, covzaznts and obligations contained herein, in the Notes or in any of the Other
Security Documents siail be limited as set forth in Paragraph 12 of the Notes.

51.  Integration. Tnis -Gecurity Instrument, the Notes and the Other Security
Documents embody the entire agreement by and between Borrower and Lender with respect to
the Loan, and any and all prior correcpendence, discussions or negotiations are deemed merged
therein; provided, however, that except 1 the extent inconsistent with the specific terms and
provisions of this Security Instrument, the i¥otes and the Other Security Documents, all
representations, warranties, statements, covenants and agreements of Borrower contained in any
loan commitment and/or loan application executedin connection with the Loan shall survive the
funding of the Loan, any termination, satisfaction, or-assignment of this Security Instrument and
the exercise by Lender of any of its rights or remedies hersunder, including but not limited to,
the acquisition of the Mortgaged Property by foreclosure o1 4 conveyance in lieu of foreclosure.

52.  Applicable Law; Jurisdiction. This Security Instroruent shall be governed and
construed in accordance with the laws of the state in which the Prémvises and Improvements
encumbered by this Security Instrument are located. Borrower heteoy submits to personal
jurisdiction in the state courts located in said state and the federal courts ot the United States of
America located in said state for the enforcement of Borrower’s obligaticns hereunder and
waives any and all personal rights under the law of any other state to object to jurisdiziion within
such state for the purposes of any action, suit, proceeding or litigation to enforce suck soligations
of Borrower.

53. Single Purpose Entity.

(2  Until the Debt has been paid in full to Lender, Borrower’s organizational
documents will provide that Borrower’s sole business purpose shall be the acquisition,
ownership and operation of the Mortgaged Property. Borrower shall at all times during the term
of the Notes conduct its business affairs in compliance with such organizational documents. In
addition, Borrower represents and warrants to, and covenants and agrees with Lender that
Borrower has not and shall not: (i) engage in any business or activity other than the ownership,
operation and maintenance of the Mortgaged Property, and activities incidental thereto;
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(i) acquire or own any material assets other than (A) the Mortgaged Property, and (B) such
incidental personal property as may be necessary for the operation of the Mortgaged Property;
(iii) merge into or consolidate with any person or entity or dissolve, terminate or liquidate in
whole or in part, transfer or otherwise dispose of all or substantially all of its assets or change its
legal structure, without in each case Lender’s prior written consent; (iv) fail to preserve its
existence as an entity duly organized, validly existing and in good standing (if applicable) under
the laws of the jurisdiction of its organization or formation, or without the prior written consent
of Lender, amend, modify, terminate or fail to comply with the provisions of Borrower’s
partnership agreement, articles or certificate of incorporation, articles of organization, operating
agreement, or similar organizational documents, as the case may be, as same may be further
amendza.o. supplemented, if such amendment, modification, termination or failure to comply
would adversely affect the ability of Borrower to perform its obligations hereunder, under the
Notes or undcrihe Other Security Documents; (v) own any subsidiary or make any investment
in, any person ur entity without the prior written consent of Lender; (vi) commingle its assets
with the assets of-any of its general partners, managing members, shareholders, affiliates,
principals or any other person or entity; (vii) incur any debt, secured or unsecured, direct or
contingent (including guarintzeing any obligation), other than the Debt, excepting trade payables
(which must be paid when cue but in all events within 60 days) incurred by Borrower in the
ordinary course of its business (f owning and operating the Mortgaged Property, which are not
represented by a note and which, in 'the aggregate, do not exceed one percent (1.0%) of the
original principal amount of the Loa: (collectively the  (collectively the “Permitted
Indebtedness”; (viii) fail to maintain its records, books of account and bank accounts separate
and apart from those of the general partner(, managing members, shareholders, principals and
affiliates of Borrower, the affiliates of a genera! p<rtner or managing member of Borrower, and
any other person or entity; (ix) enter into any cortract or agreement with any general partner,
managing member, sharcholder, principal or affiliatz 4f Borrower, any Indemnitor or any
indemnitor, or.any general partner, managing member, shircholder, principal or affiliate thereof,
except upon terms and conditions that are intrinsically fair ani substantially similar to those that
would be available on an arms-length basis with third parties sther than any general partner,
managing member, shareholder, principal or affiliate of Borrower, any Indemnitor or any
indemnitor, or.any general partner, managing member, shareholder, piiicipal or affiliate thereof:
(x) seek the dissolution or winding up in whole, or in part, of Borrower; (-1) inaintain its assets in
such a manner that it will be costly or difficult to segregate, ascertain or identity its individual
assets from those of any general partner, managing member, shareholder, principzi eraffiliate of
Borrower, or any general partner, managing member, shareholder, principal or affiiaie-thereof or
any other person; (xii) hold itself out to be responsible for the debts of anotier person;
(xiii) make any loans to any third party; (xiv) fail either to hold itself out to the public as a legal
entity separate:and distinct from any other entity or person or to conduct its business solely in its
own name in order not (A) to mislead others as to the identity with which such other party is
transacting business, or (B) to suggest that Borrower is responsible for the debts of any third
party (including any general partner, managing member, shareholder, principal or affiliate of
Borrower, or any general partner, managing member, shareholder, principal or affiliate thereof);
(xv) fail to maintain adequate capital for the normal obligations reasonably foreseeable in a
business of its size and character and in light of its contemplated business operations; (1) fail to
pay its own liabilities out of its own funds; (2) fail to pay the salaries of its own employees, if
any; (3) fail to allocate fairly and reasonably any overhead for shared office space; (4) fail to use
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separate stationery, invoices and checks; (5) pledge its assets for the benefit of any other person
or entity; (6) fail to correct any known misunderstanding regarding its separate identity; (7) fail
to cause the Sole Member to keep minutes of any meetings or fail to observe any other Delaware
limited liability company formalities; (8) guarantee any obligation of any person, including any
Affiliate; (9) engage in any dissolution, liquidation, consolidation, merger, asset sale or transfer
of ownership interests other than such activities as are expressly permitted pursuant to the terms
of this Security Instrument and subject to obtaining any approvals required under this Security
Instrument.

(b  In addition to the foregoing, if Borrower or its Controlling Entity is a single
member liraited liability company, it must be organized under the laws of Delaware, its
organizatiria! documents must also contain continuation of existence provisions acceptable to
Lender, it nmst-canse an acceptable Delaware counsel to deliver acceptable non dissolution
opinions to Lendsi and it must satisfy any other requirements imposed by Lender; provided,
however, if Borrower ir-a Delaware limited liability company, then the foregoing provision shall
not apply to Borrowei's Controlling Entity.

()  If the originai pancipal amount of the Loan was $20,000,000.00 or more, then, in
addition to the foregoing:

(1)  Borrower’s orgeiiizational documents shall require unanimous consent of
all shareholders, members, partncis-or other owners of an equity ownership. interest in
Borrower prior to the filing of petitioni n bankruptcy, or for the dissolution, liquidation,
consolidation, merger or sale of ali-or substantially all of Borrower’s assets, and
Borrower must cause a counsel acceptabic to Lender to deliver a substantive non
consolidation opinion satisfactory to Lender.

Borrower must have (A)at least two Indepeiient Controlling Persons (hereinafter
defined), and (B) organizational documents requiring the uranimous consent of all directors,
members, partners or other persons having similar decision-maliny authority with respect to
Borrower (each, a “Controlling Person™) prior to taking any “Miatérial Action”. "Material
Action" means to consolidate or merge Borrower with or into any person 4z entity, or sell all or
substantially all of the assets of Borrower, or to institute proceedings o have Borrower be
adjudicated bankrupt or insolvent, or consent to the institution of bankruptcv or insolvency
proceedings against Borrower or file a petition seeking, or consent to, reorganizeion or relief
with respect to Borrower under any applicable federal or state law relating to barkruptcy, or
consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator (¢ other
similar official) of Borrower or a substantial part of its property, or make any assignment for the
benefit of creditors of Borrower, or admit in writing Borrower’s inability to pay its debts
generally as they become due, or take action in furtherance of any such action, or, to the fullest
extent permitted by law, dissolve or liquidate Borrower The term “Independent Controlling
Person” shall mean a Controlling Person approved by Lender who shall at no time: during the
term of the Loan be, or have been within the 5 years immediately preceding becoming an
Independent Controlling Person, (1) an employee, director, member, stockholder, partner or
employee of Borrower or of any of its Affiliates (hereinafter defined), (2) a customer of or
supplier to (including any attorney, accountant, broker or banker) to Borrower or any of its
Affiliates, or (3)an immediate family member of any such employee, director, member,
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stockholder, partner, customer or supplier. The term "Affiliate” means, with respect to any
Person, any other Person directly or indirectly Controlling or Controlled by or under direct or
indirect common Control with such Person. "Control" means the possession, directly or
indirectly, of the power to direct or cause the direction of the management or policies of a person
or entity, whether through the ownership of voting securities or general partnership or managing
member interests, by contract or otherwise. “Controlling"” and "Controlled" shall have correlative
meanings. Without limiting the generality of the foregoing, a person or entity shall be deemed to
Control any other person or entity in which it owns, directly or indirectly, a majority of the
ownership interests.

(ii)  Borrower agrees that its Controlling Entity shall also be subject to all of
the requirements contained in this section, except that its organizational documents shall
prohibii-it from engaging in any business or activity other than the operation and
maintenao<e,of the Mortgaged Property, and activities incidental thereto, or acquiring or
owning any raat=rial assets other than its interest in Borrower.

54.  Fixture Filirg. This Security Instrument shall be deemed a fixture filing within the
meaning of any applicable uniform commercial code, and for such purpose, the following
information is given:

Debtor’s Name and Oakwood Chicago Associates, LLC: 4473393
Organizational ID Number:
. Fimwood Chicago Associates, LLC: 4473396

Landings Chicago Associates, LLC: 4473389
Wallkill Clicaszo Associates, LLC: 4473381
Debtor’s Address: c¢/o Kushner Companizs

18 Columbia Turnpike

Florham Park, New Jersey 07932

Debtor’s State of Organization: Delaware

Name and address PNC Bank, National Association
of Secured Party 10851 Mastin, Suite 300
Overland Park, Kansas 66210
Description of the type See the Recitals herein.
(or items) of property:
-39-
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Description of real estate See Exhibit B hereto.
to which the collateral

is attached or upon which

it is or will be located:

Some of the above described collateral is or is to become fixtures upon the above-
described real estate, and this fixture filing is to be filed for record in the public real estate
records.

55.  Compliance with lllinois Mortgage Foreclosure Law.

(a) .~ If any provision in this Security Instrument is inconsistent with any provision of
the Llinois Mertgage Foreclosure Law (the “Act”), the provisions of the Act take precedence
over the provizious of this Security Instrument, but will not invalidate or render unenforceable
any other provisicn 0f this Security Instrument that can be construed in a manner consistent with
the Act.

(b)  If any provisiorof this Security Instrument grants to Lender (including Lender
acting as a mortgagee-in-possessivn) or a receiver appointed pursuant to the provisions of
Paragraph 19 of this Security instrment any powers, rights or remedies prior to, upon or
following the occurrence of an Event e Default which are more limited than the powers, rights
or remedies that would otherwise be vest»d in Lender or in such receiver under the Act in the
absence of said provision, Lender and such receiver shall be vested with the powers, rights and
remedies granted in the Act to the full extent permitted by law.

()  Without limiting the generality of the foregoing, all expenses incurred by Lender
which are of the type referred to in Section 5/15-1510 or-5/15-1512 of the Act, whether incurred
before or after any decree or judgment of foreclosure,-2.id whether or not enumerated in this
Security Instrument, may be added to the Debt and/or by the jidgmient of foreclosure.

56.  Tenant in Common Covenants.

(@)  Each Borrower shall (i) diligently perform and otseive all of the terms,
covenants and conditions set forth in the TIC Agreement on the part of each stich Borrower to be
performed thereunder, and (ii) promptly deliver to Lender any notice given orteceived by any
Borrower under the TIC Agreement;

(b)  No Borrower shall seek any partition of the Mortgaged Property during
the term of the Loan and each Borrower hereby expressly waives any and all right to do so.

(c)  For so long as the Loan is outstanding, each Borrower hereby agrees (x)
that any rights of any Borrower as a tenant in common, and the TIC Agreement and the rights
thereunder (including any rights of indemnity, options to purchase and rights of first refusal, if
any) and any liens created thereby are subordinate to the lien and the terms of this Security
Instrument and the Other Security Documents, (y) not to permit payments to any Borrower
pursuant to the terms of the TIC Agreement without Lender’s prior written consent and (z) not to
enforce any rights or remedies under the TIC Agreement until the Loan has been paidiin full.
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(d)  The TIC Agreement shall not be modified, changed, supplemented, altered
or amended in any respect without the prior written consent of Lender, and any such termination,
cancellation, modification, change, supplement, alteration or amendment of the TIC Agreement
without the prior written consent of Lender shall be void and of no further force and effect.

(¢)  For so long as the Loan is outstanding, Borrower shall not assign or
terminate the TIC Agreement without the prior written consent of Lender, which may be granted
or denied in Lender’s sole discretion.

(f) Each Borrower hereby waives any rights it may have (whether by operation of law
or pursrant to the terms of the TIC Agreement), during the term of the Loan, to create or suffer
to exist any lien on all or any portion of any other tenant-in-common interest held by any other
Borrower parsamnt to the terms of the TIC Agreement, and, during the term of the Loan, no
Borrower shzii ri>ce a lien on all or any portion of any other tenant-in-common interest held by
any other Borrower rarsuant to the terms of the TIC Agreement;

(g) Each Botiower hereby appoints Oakwood Chicago Associates, LLC as its agent and
attorney in fact (the "Agext”) to exercise decision making authority with respect to each
Borrower's interest in the Morfgaged Property, and agrees that such Agent's authority shall
include, without limitation, the aatherity to: (i) hire, terminate (subject to the provisions hereof),
oversee and otherwise deal with the-property manager, if any, for the Mortgaged Property, (ii)
otherwise oversee the operation and management of the Mortgaged Property, andi (iii) make
decisions and otherwise interact and deal wit'i Lender with respect to the Loan. Each Borrower
warrants and covenants that it will not amend; raadify, rescind or terminate its appointment of
the Agent without Borrower's appointment of a-psw. agent and Borrower's notification to the
Lender of such new agent. Until a new agent is appeintzd and the Lender is so notified, Lender
shall deal withithe most recently appointed agent.

57.  Mezzanine Financing. Anything herein to the contrary notwithstanding, the owners
of membership interests in Borrower may incur mezzanine financing (the "Mezzanine Loan")
from .Greenwich Capital Financial Products, Inc., or any Qualified Trarisferee (as defined in the
Intercreditor Agreement), or other mezzanine lender approved by L_erder (the “Mezzanine
Lender”), which Mezzanine Loan shall be secured by the ownership intercsts in Borrower. The
Mezzanine Loan must, however, satisfy the following conditions and requiren.ents;

(@) The documents evidencing the Mezzanine Loan are subject to the ieview and
approval of Lender;

(b) The Mezzanine Loan must be a fully amortizing loan with debt service payments
equal to that amount by which “Base Rent” payable under the ATT Lease exceeds debt service
payable under the Loan, with no principal balloon payment scheduled to become due earlier than
the Maturity Date for the Loan, and the combined loan to value ratio (taking into effect the Loan
and the Mezzanine Loan) shall not exceed 90% as determined by Lender in accordance with
Lender’s Underwriting Criteria;

(c) The Mezzanine Loan shall be nonrecourse as to principal and interest and shall not

be secured by a lien against the Mortgaged Property;
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(d) The Mezzanine Loan shall only be payable out of Borrower’s net cash flow
available after all current obligations then due and owing with respect to the Loan have been
paid, all current operating expenses satisfied, and all reserves funded current;

(¢) The Mezzanine Lender shall execute an intercreditor agreement (the “Intercreditor
Agreement”) in form and substance satisfactory to Lender.

() The managing member or sole member of Borrower shall not pledge its
membership interest in Borrower unless one of the following conditions is satisfied: (1)
Borrower is a Delaware limited liability company; or (2) the intercreditor agreement specifically
provides that, as a condition to the exercise by the Mezzanine Lender of any of its remedies that
the Mezzanine Lender will either convert the borrowing entity to a Delaware limited liability
company, o wil! exercise its remedies in a manner to cause the borrowing entity to have at least
two members:

(8) As a cradition to the closing of any Mezzanine Loan, Borrower shall have
reimbursed Lender for reasonable legal fees and all reasonable expenses incurred by Lender in
negotiating and documenting .3 Mezzanine Loan.

58.  Special Provisions Modifying or Affecting This Security Instrument by Reason of
the State in Which the Mortgaged Fropsrty is Located. By virtue of the fact that the Mortgaged
Property is located in the State of Illincio” the provisions set forth below shall be applicable to
this Security Instrument, and to the extent arplicable, shall modify, affect and supplement the
other provisions hereof,

(3)  Benefits of Act. Borrower and Leidzr shall have the benefit of all of the
provisions of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1101) (the “Act™),
including all amendments thereto which may become etfzcave from time to time after the date
hereof. If any provision of the Act which is specifically refirred to herein is repealed, Lender
shall have the benefit of such provision as most recently existing riior to such repeal, as though
the same were incorporated herein by express reference. In the event iliat any provision in this
Security Instrument shall be inconsistent with any provision of the Act, the vrovisions of the Act
shall take precedence over the provisions of this Security Instrument, bus shall not invalidate or
render unenforceable any other provision of this Security Instrument that cait be construed in a
manner consistent with the Act. If any provision of this Security Instrument skall grant to
Lender any rights or remedies upon default of Borrower which are more limited thowi the rights
that would otherwise be vested in Lender under the Act in the absence of said provisio, j.ender
shall be vested with the rights granted in the Act to the full extent permitted by law. Without
limiting the generality of the foregoing, all expenses incurred by Lender to the extent
reimbursable under Sections 15-1510 and 15-1512 of the Act, whether incurred before or after
any decree or judgment of foreclosure, and whether enumerated in this Security Instrument, shall
be added to the indebtedness secured by this Security Instrument or by the judgment of
foreclosure.

(b)  Protective Advances. All advances, disbursements and expenditures made by
Lender before and during a foreclosure, and before and after judgment of foreclosure, and at any
time prior to sale, and, where applicable, after sale, and during the pendency of any related
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proceedings, for the following purposes, in addition to those otherwise authorized by this
Security Instrument or by the Act (collectively “Protective Advances”), shall have the benefit of
all applicable provisions of the Act, including those provisions of the Act hereinbelow referred
to:

(a)  all advances by Lender in accordance with the terms of this
Security Instrument to: (1) preserve or maintain, repair, restore or rebuild the
1mprovements upon the Mortgaged Property; (2) preserve, the lien of this Security
Instrument or the priority thereof, or (3) enforce this Security Instrument, as
rreferred to in Subsection (b)(5) of Section 5/15-1302 of the Act;

(b)  payments by Lender of: (1) when due installments of principal,
Huisrest or other obligations in accordance with the terms of any senior mortgage
or witer prior lien or encumbrance; (2) when due installments of real estate taxes
and sassecsments, general and special and all other taxes and assessments of any
kind or ~2aiure whatsoever which are assessed or imposed upon the Mortgaged
Property or ary part thereof, (3) other obligations authorized by this Security
Instrument; or (4).with court approval, any other amounts in connection with
other liens, encuribrances or interests reasonably necessary to preserve the status
of title, as referred tc ir Section 5/15-1505 of the Act;

(c)  advances by Lender in settlement or compromise of any claims
asserted by claimants under seaior mortgages or any other prior liens;

(d)  attorneys’ fees and o'he: costs incurred: (1) in connection with the
foreclosure of this Security Instrumerit 25 referred to in Sections 1504(d)(2) and
5/15-1510 of the Act; (2) in connection with any action, suit or proceeding
‘brought by or against the Lender for the enfor’emient of this Security Instrument
or arising from the interest of the Lender hereuid<r; or (3) in the preparation for
the commencement or defense of any such foreclosurs-or other action related to
this Security Instrument or the Mortgaged Property;

()  Lender’s fees and costs, including attorneys’ fess, arising between
the entry of judgment of foreclosure and the confirmation heariig ¢ teferred to in
Subsection (b)(1} of Section 5/15-1508 of the Act;

(f)  expenses deductible from proceeds of sale as referred to in
ssubsections (a) and (b) of Section 5/15-1512 of the Act;

(g)  expenses incurred and expenditures made by Lender for any one or
more of the following: (1) if the Mortgaged Property or any portion thereof
constitutes one or more units under a condominium declaration, assessments
imposed upon the unit owner thereof which are required to be paid; (2) if
Borrower’s interest in the Mortgaged Property is a leaschold estate under a lease
or sublease, rentals or other payments required to be made by the lessee under the
terms of the lease or sublease; (3) premiums for casualty and liability insurance
paid by Lender whether or not Lender or a receiver is in possession, if reasonably
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required, in reasonable amounts, and all renewals thereof, without regard to the
limitation to maintaining of existing insurance in effect at the time any receiver or
Lender takes possession of the Mortgaged Property imposed by Subsection (c)(1)
of Section 5/15-1704 of the Act; (4) repair or restoration of damage or destruction
in excess of available insurance proceeds or condemnation awards; (5) payments
required or deemed by Lender to be for the benefit of the Mortgaged Property or
required to be made by the owner of the Mortgaged Property under any grant or
declaration of easement, easement agreement, agreement with any adjoining
Mortgaged Property owners or instruments creating covenants or restrictions for
the benefit of or affecting the Mortgaged Property; (6) shared or common expense
assessments payable to any association or corporation in which the owner of the
Mortgaged Property is a member in any way affecting the Mortgaged Property,
7\ if the Joan secured hereby is a construction loan, costs incurred by Lender for
geiaglition, preparation for and completion of construction, as may be authorized
by tlie applicable commitment, loan agreement or other agreement; and (8)
pursuant to any lease or other agreement for occupancy of the Mortgaged
Property for amounts required to be paid by Borrower.

All Protective Acvanzes shall be so much additional indebtedness secured by this
Security Instrument, and shall becone immediately due and payable without notice and with
interest thereon from the date of the aivznse until paid at the rate due and payable after a default
under the terms of the Notes.

This Security Instrument shaii vt a lien for all Protective Advances as to
subsequent purchasers and judgment creditors fror the time this Security Instrument is recorded
pursuant to Subsection (b)(1) of Section 5/15-1302 of th~ Act.

All Protective Advances shall, except to ine extent, if any, that any of the same is
clearly contrary to or inconsistent with the provisions of the Act. anply to and be included in:

@) determination of the amount of indebiedness secured by this
Security Instrument at any time;

(i)  the indebtedness found due and owing to ihe Lender in the
judgment of foreclosure and any subsequent supplemental judgments, orders,
adjudications or findings by the court of any additional indebtednéss hecoming
due after such entry of judgment, it being agreed that in any foreclosure judgment,
the court may reserve jurisdiction for such purpose;

(iif)  determination of amount deductible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(iv)  application of income in the hands of any receiver or Lender in
possession; and

(v)  computation of any deficiency judgment pursuant to
Subsections (b)(2) and () of Sections 5/15-1511 of the Act.
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(©)  Mortgagee in Possession. In addition to any provision of this Security Instrument
authorizing the Lender to take or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, Lender shall have the right, in accordance with Sections 5/15-1701
and 5/15-1702 of the Act, to be placed in possession of the Mortgaged Property or at its request
to have a receiver appointed, and such receiver, or Lender, if and when placed in possession,
shall have, in addition to any other powers provided in this Security Instrument, all powers,
immunities, and duties as provided for in Sections 5/15-1701 and 5/15-1703 of the Act.

(d)  Waiver of Redemption. Pursuant to Section 5/15-1601(b) of the Act, Borrower
hereby waives any and all right to redemption.

(e)~ - Business Loan Recital: Statutory Exemptions

y 2orrower acknowledges and agrees that (i) the proceeds of the loans will be
used in conformance with subparagraph (L)(1) of Section 4 of the Interest Act (815 ILCS
205/0.01 et seq.); (ii; that the indebtedness secured hereby constitutes a business loan which
comes within the purview £ subparagraph (1)(C) of said Section 4; and (iii) that the loans are
exempt transactions under tii¢ 1 ruth-in-Lending Act, 15 U.S.C. Sec. 1601 et seq.

(y)Borrower acknu'..'/‘ wges and agrees that the transaction of which this Security
Instrument is a part is a transaction which does not include either agricultural real estate (as
defined in Section 15-1201 of the Act) oricsidential real estate (as defined in Section 15-1219 of
the Act).

(z)Borrower acknowledges and agress that the Mortgaged Property does not fall
within the categories of real property covered by the liinois Responsible Property Transfer Act,
765 ILCS 90/3 et seq., as amended.

(f)  Lender’s Lien for Service Charge and Expens3s; |iaximum Security Instrument
Obligations Secured. At all times, regardless of whether any loaz zroceeds have been disbursed,
this Security Instrument secures (in addition to the Debt disburscd drom time to time) the
payment of any Protective Advances and all other expenses and advan:es due to or incurred by
Lender in connection with the Debt and which are to be reimbursed by B¢érower under the terms
of this Security Instrument, the Notes or the Other Security Documents; prov'ded, however, that
in no event shall the total amount of the Debt plus such additional amounts excezd 200% of the
original principal amount of the Notes.

(g)  Future Advances, Construction Advances and Revolving Credit Advances. This
Security Instrument also secures all future advances, construction advances, revolving credit

advances and letters of credit made within twenty (20) years from the date hereof made or to be
made under the Notes, which future advances, construction advances, revolving credit advances
and letters of credit shall have the same priority as if all such future advances, construction
advances, revolving credit advances and letters of credit were made or issued on the date of
execution hereof. Nothing in this section or in any other provision of this Security Instrument
shall be deemed -either (i) an obligation on the part of Lender to make any future advances,
revolving credit advances or to issue any letters of credit other than in accordance with the terms
and provisions of the Notes, this Security Instrument or the Other Security Documents or (ii) an

45.
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agreement on the part of Security Instrument or any lender to increase the amount of the Loan or
the aggregate principal amount of the Notes, taken together, to any amount in excess of that set
forth in the Notes, this Security Instrument or the Other Security Documents.

46-
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IN WITNESS WHEREOF, Borrower has executed this Mortgage, Security Agreement,
Assignment of Leases and Rents and Fixture Filing to be effective as of the day and year first
above written,

BORROWER:

Oakwood Chicago Associates, LLC, a Delaware limited liability
company

By / M //

ian Kempffier
Tltle. Manager

47-
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Elmwood Chicago Associates, LLC, a Delaware limited liability
company

S/

Name: Bfan Ké’m}fﬁr

Title: Manager

-48-
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Landings Chicago Associates, LLC, a
Delaware limited liability company

/=

Name:/Bfian Kenffner

Title: Manager

-49.
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Wallkill Chicago Associates, LLC, a

Delaware limited lia%ompan
BY' / A4 —

Name: Bx'%{ Kevnﬁp'
Title: Manager

-50-
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STATEOF L{linoi» )
)ss

couNTY OF _ (dpk )

On this _d Tt day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly sworn did say that he is the Manager of Oakwood
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
company.

IN WITINESS WHEREQF, T have hereunto set my hand and affixed my notarial seal on the
day and yearlasi-above written.

No@ ublic in and for
said County and State

Print Notary’s Name: ’Ttmice /,ec: G%Mk\

,'@'W ﬁ:ﬂ
"OFFICIAL SEAL
Janice L€ 3lenek
P ate of Hlinois
Notary Puot ¢ P00

; 1ty Commission Exp- 07

2 a0 ad

My Commission Expires:

Th¥-cq
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STATE OF L7/ (VOIS )
)ss

COUNTY OF __ A/ )

On this _{ ’jZ?% day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly sworn did say that he is the Manager of Elmwood
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
company,

IN WITKESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year lasi-above written.

Dpacr g Wil

otary Public in and for
sadCounty and State

Print Notury’s Name: Jinice lee @@M

My Commission Expires: 7- X X6

YOFFICIAL SEAL"
Janice Lee Glonek

Notary Public, State of Lllinois
My Commission Exp. (7/28/2009
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STATE OF MLLNOIS )

)ss
COUNTY OF__ CO0K )

On this ‘37]‘:@ day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly sworn did say that he is the Manager of Landings
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
company.

IN WXIWESS WHEREQF, I have hereunto set my hand and affixed my notarial seal on the
day and yearlasi above written.

A\ ies f.(,u M
N{;agj’ublic in and for
said-County and State

Print Notary’s Name: Gﬂh) ce e« é/er/C

My Commission Expires: 74 'Y

S OFFICIAL SEAL"

Janice J_ce Glonek
Notary Publ ¢, State of Hlinois

My Commission Exp. 07/28/2009
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STATEOF L/ NS )
)ss

COUNTYOF _ COL

On this _ H  day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly sworn did say that he is the Manager of Wallkill
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
company

IN WiIl~NESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and yeariasi above written.

No@:bﬁc in and for
sad County and State
Print Notary’s Name: Jinict. Joe G%WQK

My Commission Expires:  7-A¥ 01

{OFFICIAL SEAL
Janice Lee Cirrek

! Pubt’ . iawe of HHlinois
il&vdéz?nmlilssion Exp. 07/28/2009

S e 4 add
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EXHIBIT A

LEGAL DESCRIPTION
PARCEL 1:

LOTS 2, 3 AND 4 (EXCEPT THAT PART OF LOT 2 DEDICATED FOR PUBLIC ALLEY
BY PLAT OF DEDICATION RECORDED AS DOCUMENT NUMBER 18928994) IN
BLOCK 41 IN ORIGINAL TOWN OF CHICAGO IN TH SOUTHEAST ¥ OF SECTION 9,
TOWNMSETP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK CGUNTY, ILLINOIS.

PARCEL 2:

THAT PARY /OF VACATED WEST COURT PLACE LYING SOUTH OF AND
ADJOINING TH SOUTE-LINE OF LOTS 2, 3 AND 4 AND LYING NORTH OF AND
ADJOINING THE NORTIiL LINE OF LOT 6, ALL IN BLOCK 41 IN ORIGINAL TOWN OF
CHICAGO AFORESAID; LYINC NORTH OF AND ADJOINING THE NORTH LINE OF
SUB-LOT 1 OF LOT 5 AND T WORTH LINE OF SUB-LOTS 1, 2 AND 3 OF LOT 7, AND
LYING WEST OF AND ADJOINING THE EAST LINE OF SAID SUB-LOT 3 OF LOT 7
PRODUCED NORTH 18 FEET, ALL/1N BLOCK 41 IN ORIGINAL TOWN OF CHICAGO
AFORESAID, ALL IN COOK COUNTY, IZLINOIS.
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EXHIBIT B-1
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Loan Ne. 94-0954251
PROMISSORY NOTE

$5,820,727.87 Illinois
December 27, 2007

FOR VALUE RECEIVED, Elmwood Chicago Associates, LLC, a Delaware limited
liability company (“Borrower”), having its principal place of business at c/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order «f PNC Bank, National Association (“Lender”), at the following address: 10851 Mastin,
Suite 300, Overland Park, Kansas 66210, or such other place as the holder hereof may from time
to time desipnate in writing, the principal sum of FIVE MILLION EIGHT HUNDRED
TWENTY THGUSAND SEVEN HUNDRED TWENTY SEVEN DOLLARS AND 87/100TH
DOLLARS ($5,226,727.87) in lawful money of the United States of America, with interest
thereon to be compuited from the date of disbursement under this Promissory Note (the “Note”)
at the Applicable Interest Rate (hereinafter defined), and to be paid in installments as follows:

A A payment, on ‘ne date of disbursement, representing interest from the date of
disbursement theough the last day of the calendar month in which such
disbursement is made;

B. A payment of interest only, or ts first day of February, 2008 and on the first day
of each calendar month thercafter up to and including the first day of January,
2013;

C. A constant payment of $36,733.56 finz “Monthly Debt Service Payment
Amount”) (based upon an amortizaticn schedule assuming a 360 day year
consisting of 12 months of 30 days cach) on ‘he 1jrst day of February, 2013 and
on the first day of each calendar month thereafter vy 10 and including the first day
of December, 2017; and

D.  The balance of said principal sum, all unpaid interest taereon and all other
amounts owed pursuant to this Note, the Security Instrimeat (hereinafter
defined), the Other Security Documents (hereinafter defined), sr Stherwise in
connection with the loan evidenced by this Note shall be due and pavatle on the
first day of January, 2018 (the “Maturity Date™).

E. Anything herein to the contrary notwithstanding, if Lender determines, in its sole
discretion, at any time during the calendar month immediately preceding the
Maturity Date that this Note will not be paid as required on the Maturity Date,
Lender shall have the option to forbear from exercising its rights under this Note,
the Security Instrument and the Other Security Documents to foreclose upon the
Mortgaged Property (an “Optional Lender Forbearance”). In such event, Lender
shall notify Borrower of such decision and the following shall occur:

(1) On the first day of the month immediately following the
Maturity Date and on the first day of each calendar month thereafter, Borrower
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shall pay to Lender the amounts required by the Security Agreement and Lockbox
Agreement (the “Cash Management Agreement”) executed contemporaneously
herewith) by Borrower in favor of Lender..

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3)  Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such
«evocation, Lender shall be entitled to pursue any and all remedies available to it
urider this Note, the Security Instrument, the Other Security Documents, at law or
in‘equyy,

(4)  Anything herein to the contrary notwithstanding, Borrower
shall have tiie night to pay the Note in full after the Early Payment Date without
any prepayment preniium or charge.

All payments to be made by Borrowe; to Lender shall be deemed received by Lender only upon
Lender’s actual receipt of same.

2. Applicable Interest Rate. Interest accruing on the principal sum of this Note shall
be calculated based upon a per annum interest raie divided by 360 days resulting in a per diem
interest amount that will accrue for each calendar day ir. » year of 365 days (366 days in a leap
year). The term “Applicable Interest Rate” as used in this Note shall mean, from the date of this
Note through and including the Maturity Date, a rate of six and425/1000th percent (6.485%) per
annum (the “Initial Interest Rate”). In the case of an Optional-Leuder Forbearance as provided
herein, the term “Applicable Interest Rate” shall mean the Adjustéd Interest Rate from and after
the Maturity Date through and including the date this Note is paid ipu1. The term “Adjusted
Interest Rate” shall mean the greater of (x) the Initial Interest Rate plus feur percent (4.0%); or
(v) the Yield Rate on the then-current on-the-run 10-year U.S. Treasury Obligation (the
“Specified U.S. Treasury Security”) plus four percent (4.0%). The term “Yiela Rtz shall mean
the yield rate for the Specified U.S. Treasury Security as such yield rate is reported in the Wall
Street Journal on the fifth (5th) business day preceding the Maturity Date. In the event that no
such yield rate is published for the Specified U.S. Treasury Security, then the nearest equivalent
U.S. Treasury Security shall be selected at Lender’s sole discretion, and the yield rate therefor
shall be the “Yield Rate”. If the publication of such yield rates in the Wall Street Journal is
discontinued, Lender shall determine such yield rates from another source selected by Lender.

2.
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payment of unpaid escrow amounts required herein, in the Security Instrument or in the Qther
Security Documents, and (iv) the payment of all or any portion of the principal balance then
outstanding hereunder, in either the direct or inverse order of maturity, at Lender’s option.

4, Late Charge. If any payment due under this Note is not actually received by
Lender by close of business on the fifth (5th) day after the date on which it was due, Borrower
shall pay to Lender an amount (the “Late Charge™) equal to the lesser of five percent (5%) of
such unpaid portion of the missed payment or the maximum amount permitted by applicable law,
to defray the expenses incurred by Lender in handling and processing such delinquent payment
and to compensate Lender for the loss of the use of such delinquent payment. All such Late
Charge: <hall be automatically due and payable without notice or demand and shall be secured
by the Secvzity Instrument and the Other Security Documents,

3. ozcurity: Defined Terms: Incorporation by Reference. This Note, together with
the Other Notes, is'seured by the Security Instrument and the Other Security Documents. The
term “Security Instrunient” as used in this Note shall mean the Mortgage, Security Agreement,
Assignment of Leases ard Rents and Fixture Filing, executed and delivered by Borrower and
each of the Other Borrowers contemporaneously with this Note and which secures the Debt. The
term “Other Notes” as used i this Note shall mean the “Notes” (as defined in the Security
Instrument), other than this Note. /The term “Other Borrowers” as used in this Note shall mean
each “Borrower” (as defined in the S ecurity Instrument), other than the Borrower executing this
Note. The term “QOther Security Docuin :nts” means all documents other than this Note or the
Security Instrument now or hercafler executed and/or delivered by Borrower, the Other
Borrowers, and/or others and to or in favor of Lender, which wholly or partially secure, evidence
or guarantee payment of the Debt or any portion therzof, provide for any indemnity in favor of or
payment to Lender related to the Debt, this Note, the Cibér Notes or the Mortgaged Property (as
defined in the Security Instrument), provide for any esc:ow/holdback arrangements or for any
actions to be completed by Borrower or any of the Other Boiwrowers subsequent to the date
hereof, or are otherwise related to the loan evidenced by this ¥ate and the Other Notes. All
amounts due and payable under this Note and the Other Notes, together with all sums due under
the Security Instrument and the Other Security Documents, including 4 1y applicable Prepayment
Consideration (hereinafter defined) and all applicable attorney fees and sosts, are collectively
referred to herein as the “Debt.” Where appropriate, the singular number shal! include the plural,
the plural shall include the singular, and the words “Lender” and “Borrower*stiait include their
respective successors, assigns, heirs, personal representatives, executors and admirisirators,

6. Prepayment/Defeasance.

(a) When_Permitted. Prior to November 1, 2017 (the “Early Payment Date™),
Borrower shall not have the right to prepay all or any portion of this Note at any time during the
term of this Note (except for any prepayment permitted under the Security Instrument in the
event of a casualty or condemnation). No Prepayment Consideration (hereinafter defined) will be
due from any prepayment of this Note (in whole but not in part) on or after the Early Payment
Date. Notwithstanding the foregoing or anything else to the contrary herein, upon the completion
of a defeasance as set forth below, Borrower shall have no further right to prepay all or any
portion of this Note. In the event of a prepayment on or after the Early Payment Date Borrower
shall pay, together with the amount of such prepayment, an amount equal to (i) all accrued and

-3-
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unpaid interest, and (ii) any other sums due under this Note, the Security Instrument or any Other
Security Document. Additionallk', any such prepayment not actually received by Lender before
5:00 p.m., central time, on the 5 day of any calendar month must also include the interest which
would have accrued on the amount of such prepayment during the entire calendar month in
which the prepayment is made. Additionally, any prepayment of this Note by Borrower must be
made simultaneously with a prepayment by each of the Other Borrowers of each of the Other
Notes pursuant to the terms of such other Notes.

(b)  Notice. Borrower may give written notice to Lender specifying the date, which
date must be on or after the Early Payment Date, on which a full prepayment of the Debt is to be
made vy Borrower and each of the Other Borrowers (the date of any prepayment hereunder,
whether purcuant to such notice or not, and whether voluntary or involuntary, being herein called
the “Prepaiziziat Date™). Lender shall receive this notice not more than sixty (60) days and not
less than thiriy {39) days prior to the Prepayment Date. If any such notice of prepayment is
given, the entire Teb; including any applicable Prepayment Consideration (as defined below),
shall be due and payal-l=-on the Prepayment Date,

(¢)  Prepaymeni Atter Event of Default, If following the occurrence of any Event of
Default, Borrower shall tender payment of an amount sufficient to satisfy the Debt at any time
prior to or after a sale of the Morigaged Property, either through foreclosure or the exercise of
the other remedies available to Lerde’ under the Security Instrument or the Other Security
Documents, such tender by Borrower snull be deemed to be a voluntary prepayment under this
Note in the amount tendered and in such cace Borrower shall also pay to Lender, with respect to
the amount tendered, the applicable Prepaym:nt Consideration set forth in this Note, which
Prepayment Consideration shall be immediately cue‘and payable, Lender shall not be obligated
to accept any such prepayment of this Note unless it is accompanied by an amount (the

“Prepayment Consideration”) equal to the greater of: (xi.cne percent (1%) of the outstanding

principal balance of this Note at the time of prepayment; or (y) the Yield Maintenance Amount
(hereinafter defined).

Lender shall not be obligated to accept any such tender unless it is accompanied by all
Prepayment Consideration due in connection therewith, Additionally, ‘Lender shall not be
obligated to accept any such tender unless it is accompanied by a simultaneous teader by each of
the Other Borrowers under each of the Other Notes pursuant to the terms of sucii other Notes.
Borrower acknowledges that the Prepayment Consideration is a bargained for corsieration and
not a penalty, and Borrower recognizes that Lender would incur substantial additiona! eosts and
expenses in the event of a prepayment of the Debt and that the Prepayment Consideration
compensates Lender for such costs and expenses (including without limitation, the loss of
Lender’s investment opportunity during the period from the date such tender is accepted until the
Maturity Date). Borrower agrees that Lender shall not, as a condition to receiving the
Prepayment Consideration, be obligated to actually reinvest the amount prepaid in any treasury
obligation or in any other manner whatsoever. Except as otherwise set forth in the Security
Instrument, no Prepayment Consideration wil] be due for involuntary prepayments resulting from

any Casualty (as defined in the Security Instrument) or Condemnation (as defined in the Security
Instrument),
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Yield Maintenance Amount. The “Yield Maintenance Amount” shall mean the present
value, as of the Prepayment Date, of the remaining scheduled payments of principal and interest
from the Prepayment Date through the Maturity Date (including any balloon payment)
determined by discounting such payments at the Discount Rate (hereinafter defined), less the
amount of principal being prepaid. The term “Discount Rate” shall mean the rate which, when
compounded monthly, is equivalent to the Treasury Rate (hereinafier defined) when
compounded semi-annually. The term “Treasury Rate” shall mean the yield calculated by the
linear interpolation of the yields, as reported in Federal Reserve Statistical Release H.15-Selected
Interest Rates under the heading U.S, Government Securities/Treasury Constant Maturities for
the week ending prior to the Prepayment Date, of U.S. Treasury constant maturities with
maturity-uates (one longer and one shorter) most nearly approximating the Maturity Date. (In the
event Relesse H.15 is no longer published, Lender shall select a comparable publication to
determine ilie” Treasury Rate.) Lender shali notify Borrower of the amount and the basis of
determination o1 th: required Prepayment Consideration,

(d)  Defeasince. Any provision hereof to the contrary notwithstanding, at any time
during the Defeasance Pe:ioil (3s defined below), Borrower and the Other Borrowers may obtain
a release of the Mortgaged Prorerty from the lien of the Security Instrument only upon the
satisfaction of the following coiditions:

()  not less than thirty (30) days prior written notice shall be given to Lender
specifying a date (the “Defeasance: Date”) on which the Defeasance Collateral (as defined
below) is to be delivered by Borrower pursuant to this Note (and by each of the Other
Borrowers pursuant to the terms of each of .be Other Notes simultaneously);

(i)  all accrued and unpaid interest and all other sums due under this Note, the
Security Instrument and the Other Security Louments up to the Defeasance Date,
including, without limitation, all reasonable costs and expznses incurred by Lender or its
agents in connection with such defeasance, including, without limitation, any legal fees
and expenses incurred in connection with obtaining and :oviewing the Defeasance
Collateral, the preparation of the Defeasance Security Agreeménit (as defined below) and
related documentation, accountant fees, and investment advisor faes'shall be paid in full
on or prior to the Defeasance Date;

(i)  no Event of Default, and no event or condition that, with'the giving of
notice or passage of time or both, would constitute an Event of Default, shall 'exsi either

at the time Borrower gives notice of the Defeasance Date to Lender or on the Defeasance
Date;

(iv)  Borrower shall deliver to Lender on or before the Defeasance Date non-
redeemable securities evidencing an obligation to timely pay principal and/or interest in
a full and timely manner that are (a) direct obligations of the United States of America
for the full and timely payment of which its full faith and credit is pledged, or (b) to the
extent acceptable to the Rating Agencies, other "government securities” within the
meaning of Section 2(2)(16) of the Investment Company Act of 1940, as amended, such
securities in such form and amount that provide for the payments prior, but as close as
possible, to all successive regularly scheduled monthly payment dates, including the

-5.
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Maturity Date, with such payments being equal to or greater than the amount of the
corresponding monthly payment required to be paid under this Note (hereafter,
“Scheduled Defeasance Pa ents”) for the balance of the term hereof and the amount
required to be paid on the Maturity Date (such obligations are collectively and singularly
referred to herein as “Defeasance Collateral”) each of which shall be duly endorsed by
the holder thereof as directed by Lender or accompanied by a written instrument of
transfer in form and substance wholly satisfactory to Lender (including, without
limitation, such instrument as may be required by the depository institution holding such
securities or the issuer thereof, as the case may be, to effectuate book-entry transfers and
rledges through the book-entry facilities of such institution) in order to perfect a first
prority security interest in such Defeasance Collateral in favor of Lender. The
Cefcasance Collateral may be purchased by Lender on Borrower’s behalf, in which case
Bonurver shall deposit with Lender at least three days before the Defeasance Date a sum
sufficien, in Lender’s sole and absolute discretion, to purchase the Defeasance
Collateral. ‘Ary sums in excess of the amount necessary to purchase the Defeasance
Collateral shal’ be remitted to Borrower upon release of the Mortgaged Property.

(v)  Borrower chall deliver the following to Lender, at Borrower’s cost, on or
prior to the Defeasance Date:

(A) a pledze snd security agreement, in form and substance
satisfactory to Lender in its sole discretion, creating a first priority security
interest in favor of Lender in ‘he Defeasance Collateral (the “Defeasance Security

Agreement”);

(B)  a certificate of Borrower eertifying that all of the requirements
hereunder for a defeasance have been satisfied;

(C)  an opinion of counsel that is stasidard in commercial lending
transactions and subject only fto customary qualiications, assumptions and
exceptions, in form and substance and delivered by couissel satisfactory to Lender
in its sole discretion stating, among other things, (x) that L>nder has a perfected
first priority security interest in the Defeasance Collateral, (y) that the Defeasance
Security Agreement is enforceable against Borrower in accordance ¥ith its terms
and (z) if a Securitization (as defined in the Security Instrument) 23 nccurred,
that the defeasance will not canse the REMIC trust formed pursuant {o such
Securitization to fail to qualify as a “real estate mortgage investment corduit” (a
“REMIC"), within the meaning of Section 860D of the Internal Revenue Code of
1986, as amended from time to time or any successor statute (the “Code™);

(D) an opinion of an independent certified public accountant
acceptable to Lender representing and warranting to Lender that the Defeasance
Collateral will generate monthly amounts equal to or greater than the Scheduled
Defeasance Payments including the amount required to be paid on the Maturity
Date of this Note, and such other approvals required by Lender;
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(E)  ifrequired by any Rating Agency, evidence in writing from each of
the Rating Agencies to the effect that such release will not result in a
qualification, downgrade or withdrawal of any rating in effect immediately prior
to the Defeasance Date for any securities or “Pass-Through Certificates” issued
pursuant to the terms of a trust and servicing agreement in the event that this Note
or any interest therein is included in a REMIC or other Securitization vehicle;

(F)  such other certificates, opinions, documents or instruments as
Lender may reasonably require; and

(G)  upon approval by Lender of the schedule of Defeasance Collateral
to be delivered to Lender, Borrower shal] (i) pay Lender a nonrefundable fee, in
1 amount reasonably determined by Lender, as compensation for the review,
anziysis and processing of the defeasance request; and (ii) if required by Lender,
deposit with Lender an amount estimated by Lender to be sufficient to fund all
other ¢ers. costs and expenses related to the defeasance, including Lender’s
reasonable siiorneys’ fees and cxpenses and rating agency fees, if any and
expenses togcthier with all expenses and costs associated with the release of the
lien on the Mortgageil Property. Borrower shall be responsible for all fees, costs
and expenses associzied with the defeasance which, if not covered by the above
deposit, shall be paid to Lender no later than the Defeasance Date.

Upon compliance with the foregoing 12quirements relating to the delivery of the
Defeasance Collateral, together with the simultanzous compliance with the requirements for
Defeasance contained in each of the Other Notes, tte Mortgaged Property shall be released from
the lien of the Security Instrument and the Defeasarice Collateral shall be the sole source of
collateral which shall secure this Note.

The “Defeasance Period” shall mean the period of tiime; (1) commencing on the date
which is the later to occur of: (A) two (2) years after the “start-up duv”, within the meaning of
Section 860(G)(2)(9) of the Code, of the REMIC that holds this Nots' apd (B) thirty-six (36)
months afier the date of the first regularly scheduled monthly payment Cue hereunder, and
(2) ending on the Early Payment Date, The “Rating Agencies” shall mean, collsctively, Standard
and Poor’s Ratings Services, Moody’s Investors Service, Inc., and Fitch; Liel and their
respective successors and assigns, to the extent each of the foregoing performed ¢radit rating
services for the REMIC or other Securitization vehicle which owns this Note.

the defeasance. Borrower shall pay §1,000 to any such Successor Borrower as consideration for
assuming the obligations under this Note and the Security Instrument. Borrower shall pay al)
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costs and expenses incurred by Lender, including Lender’s reasonable attorneys’ fees and
expenses, incurred in connection with establishment of the Successor Borrower.

(§  Defeasance Collateral Account. All cash from interest and principal payments
paid on the Defeasance Collateral shall be paid over to Lender for each Scheduled Defeasance
Payment and applied first to accrued and unpaid interest and then to principal, Any cash from
interest and principal paid on the Defeasance Collateral not needed to pay accrued and unpaid
interest or principal shall be retained in a designated account established by Borrower or
Successor Borrower as the case may be, (the “Defeasance Collateral Account”) which shall
constitute additional collateral for the loan evidenced hereby. The Defeasance Collateral Account
shall coritain only cash from interest and principal paid on the Defeasance Collateral. Borrower
or Successor Borrower, as applicable, shall be the owner of the Defeasance Collateral Account
and shall repor{ sll income acerued thereon for federal, state and local income tax purposes and
shall pay all costs 2nd expenses associated with opening and maintaining the account and may
pay all costs and <xpenses associated with maintaining the Successor Borrower from such
account. Lender shal! :ave no responsibility to fund any Scheduled Defeasance Payments and
shall not be liable in any v 21 by reason of any insufficiency in the Defeasance Collateral
Account. Upon an assumpticn by-8uccessor Borrower acceptable to Lender, Borrower shall be
relieved of its obligations undei this Note and the Defeasance Security Agreement and, to the
extent such documents relate to the Murioaged Property, the Other Security Documents,

(8)  Release of Security Instrumrent Fallowing Defeasance. Upon compliance with the
requirements hereunder for a defeasance and ‘he simultaneous compliance with the requirements
for Defeasance contained in each of the Other Motes, the Mortgaged Property shall be released
from the lien of the Security Instrument and the Otast Security Documents, and the Defeasance
Collateral shall be the sole source of collateral securir.g-tis Note, Lender will, at Borrower’s
expense, execute and deliver any agreements reasonably cquested by Borrower to release the
lien of the Security Instrument from the Mortgaged Property.

(h)  Purchase of Defeasance Collateral. In the event of purchase by Lender of the
Defeasance Collateral, such purchase may, in Lender’s sole and absoiu’e discretion be through
an affiliate of Lender or a third party entity. Borrower shall be responsitle for the payment of
any brokerage or other transaction fees in connection with such purchase.

7. Default. An “Event of Default” shall oceur ift

(2  Borrower fails to make the full and punctual payment of any amount payable
hereunder or under the Security Instrument or Qther Security Documents, which failure is not
cured on or before the fifth (5th) day after the date of written notice from Lender to Borrower of
such failure;

(b)  Borrower fails to pay the entire outstanding principal balance hereunder, to gether

with all accrued and unpaid interest, on the date when due, whether on the Maturity Date, upon
acceleration or prepayment or otherwise;
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(¢)  an Event of Default (as defined in the Security Instrument or any of the Other
Security Documents) has occurred under the Security Instrument, or under the Security
Instrument and/or Other Security Documents; or

(d) an Event of Default has occurred under any of the Other Notes.
8. Acceleration. The whole of the Debt, including without limitation, the principal

sum of this Note, all accrued interest and all other sums due under this Note, the Security
Instrument and the Other Security Documents, together with any applicable Prepayment
Consideration, shall become immediately due and payable at the option of Lender, without
notice; at zny time following the occurrence of an Event of Default.

9. Default Interest. Upon the occurrence of an Event of Default (including without
limitation, the fuslure of Borrower to pay this Note in full on the Maturity Date), Lender shall be
entitled to receive 21 Borrower shall pay interest on the entire unpaid principal balance of this
Note at the rate (th¢ “Default Rate”) equal to the greater of: (a) four percent (4%) above the
Applicable Interest Kate; pi(b) four percent (4%) above the Prime Rate (hereinafter defined) in
effect at the time of the occurrence of the Event of Default; provided, however, that
notwithstanding the foregoing, in 1.0 event shall the Default Rate exceed the Maximum Rate
(hereinafier defined). The term “Primre Rate” shall mean the prime rate reported in the Money
Rates section of The Wall Street Jourial for the date (the “Default Rate Calculation Date”) upon
which the Event of Default occurred, or! no publication occurs upon such date, then the date of
publication immediately preceding the date Of the Event of Default. In the event that The Wall
Street Journal should cease or temporarily interript publication, the term “Prime Rate” shall
mean the daily average prime rate published upon(ths Default Rate Calculation Date in another
business newspaper, or business section of a newspaper, of national standing chosen by Lender.
In the event that a prime rate is no longer generally published or is limited, regulated or
administered by a governmental or quasi-governmental bsdy, then Lender shall select a
comparable interest rate index which is readily available aud verifiable to Borrower but is
beyond Lender’s control, The Default Rate shall be computed from e accurrence of the Event
of Default until the actual payment in full of the Debt. This charge sl i be added to the Debt,
and shall be deemed secured by the Security Instrument. This clause, Lowever, shall not be
construed as an agreement or privilege to extend the Maturity Date, nor as a vaiver of any other
right or remedy accruing to Lender by reason of the occurrence of any Event of: Defiiit.

10.  Attorney Fees. In the event that Lender employs attorney(s) to collect the Debt, to
enforce the provisions of this Note or to protect or foreclose the security herefor, Eorrower
agrees to pay Lender’s reasonable attorney fees and disbursements, whether or not suit be
brought. Such fees shall be immediately due and payable,

11. Limit of Validity. This Note is subject to the express condition that at no time
shall Borrower be obligated or required to pay interest or other charges on the Debt at a rate
which may subject Lender to civil or criminal liability as a result of such rate exceeding the
maximum interest rate which Borrower is permitted to pay by applicable law (the “Maximum
Rate”). If by the terms of this Note, Borrower is at any time required or obligated to pay interest
or other charges on the Debt at a rate in excess of the Maximum Rate, the rate of interest due
under this Note shall be deemed to be immediately reduced to the Maximum Rate and any

-9.
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previous payments in excess of the Maximum Rate shall be deemed to have been payments in
reduction of principal and not on account of the interest due hereunder.

12. No_Oral Amendments. This Note may not be modified, amended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act on the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

13.  Exculpation. Subject to the provisions of this Section, Borrower’s liability under
this NGte. the Security Instrument or the Other Security Documents shall only extend to the
Mortgaged Property and other collateral given to secure the Debt, and Lender shall not enforce
such liability sgainst any other asset, property or funds of Borrower; provided, however, the
foregoing shail-pat;

(@)  impair fae right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indenmitor (as defined in the Security Instrument) relating to any losses
(including reasonable attornsy’s fees and court costs) sustained by Lender in connection with
any fraud, intentional misrepriseniation, waste (except during such time as ATT Tenant is
responsible to maintain the Mortgaged! Property in accordance with the terms of the ATT Lease),
or misappropriation of tenant securit y feposits or rents collected more than one (1) month in
advance by Borrower (except for Base ®znt for J anuary, 2008 which was prepaid to Borrower
on the date hereof);

(b)  impair the right of Lender to name, and obtain a judgment against Borrower or
Indemnitor to the extent required by law to either obtip ajudgment of specific performance with
respect to any of the provisions of this Note, the Security Jistrument or any of the Other Security
Documents, or to foreclose the Security Instrument and obta‘ii iitle to the Mortgaged Property
and other collateral given to secure the Debt;

(¢)  affect the validity or enforceability of, or impair the figlit-of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemaitor to enforce any
guaranty, indemnity or release of liability made by such person or entity (whciiisr made in this
Note, the Security Instrument, any of the Other Security Documents or in any’ auer separate
agreement),

(d)  impair the right of Lender to obtain the appointment of a receiver: or

(¢)  impair the enforcement of the Assignment of Leases and Rents executed in
connection herewith; or

() affect the validity or enforceability of, or impair the right of Lender to bring suit
and obtain personal, recourse Judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with (1) the failure of Borrower to maintain insurance
over any of the Mortgaged Property, if Borrower is required to do so pursuant to the Security
Instrument, or (ii) the misapplication by Borrower of any insurance proceeds or condemnation
awards which are received by Borrower and which are to be paid to Lender in accordance with
the Security Instrument; or

-10-
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(8)  affect the validity or enforceability of, or impair the right of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with if Borrower, any Indemnitor or any affiliate of
either brings or consents to any action or proceeding for partition of the Mortgaged Property or
any portion thereof or interest therein; or

(h) impair the right of Lender to bring suit and obtain personal, recourse: judgments
against Borrower or Indemnitor relating to any actual losses sustained by Lender in connection
with if Borrower suffers or permits the occurrence of any Transfer or Change in Ownership in
violation of the Security Instrument,

(1) _impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borower or Indemnitor for the full amount of the Debt if the Mortgaged Property or any
part thereof stiely-become an asset in: (i) a voluntary bankruptcy or insolvency proceeding, or
(i1) an involuntary bunkruptey or insolvency proceeding; (A) which is commenced by any person
or entity controlling,’ controlled by or under common control with Borrower (the “Borrowing
Group”) or (B) in which ary member of the Borrowing Group objects to a motion by Lender for
relief from any stay or injaiiriton from the foreclosure of the Security Instrument or any other

remedial action permitted under thic Note, the Security Instrument or any of the Other Security
Documents.

Items (a) through (i) above are collectiveiy the “Non-Recourse Exceptions.” To the extent
Borrower is a general partnership and Lender is required under applicable law to pursue its
remedies against the persons or entities consijtuiing Borrower, each reference to the phrase
“(including Borrower)” in the Non-Recourse Exczcptions shall be deemed to read “(including
Borrower or any person or entity constituting Borrower,”. Borrower's liability under the Non-
Recourse Exceptions, excepting item (i), shall be limited to_the amount of any actual losses or
damages sustained by Lender in connection with such Non-Reoousse Exceptions. Nothing herein
shall be deemed to be a waiver of any right which Lender mav have under Sections 506(a),
306(b), 1111(b) or any other provisions of the U.S. Bankruptcy Chds 4o file a claim for the full
amount of the Debt secured by the Security Instrument or to require t2:at all of the Mortgaged
Property and other collateral given to secure the Debt shall continue to secnie all of the Debt.

14.  Assignment. Lender, and its successors, endorsees and assigns,-may freely
transfer and assign this Note. Borrower's right to transfer its rights and obligations with respect

to the Debt, and to be released from liability under this Note, shall be governed by the: Security
Instrument.

15.  Applicable Law: Jurisdiction. This Note shall be govemned and construed in
accordance with the laws of the state in which the real property encumbered by the Security

Instrument is located. Borrower hereby submits to personal jurisdiction in the state courts located
in said state and the federal courts of the United States of America located in said state for the
enforcement of Borrower’s obligations hereunder and waives any and all personal rights under
the law of any other state to object to jurisdiction within such state for the purposes of any
action, suit, proceeding or litigation to enforce such obligations of Borrower,
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16.  Joint and Several Liability. If Borrower consists of more than one person or
entity, the obligations and liabilities of each such person or entity shall be joint and several.

17.  Waiver of Presentment, Etc. Borrower and all others who may become liable for
the payment of all or any part of the Debt do hereby severally waive presentment and demand for
payment, notice of dishonor, protest, notice of protest, and notice of intent to accelerate the
maturity hereof (and of such acceleration), except to the extent that specific notices are required
by this Note, the Security Instrument or the Other Security Documents.

18.  No Waiver. Any failure by Lender to insist upon strict performance by Borrower
of any of the provisions of this Note, the Security Instrument or the Other Security Documents
shall not be deemed to be a waiver of any of the terms or provisions of this Note, the Security
Instrument or fae Other Security Documents, and Lender shall have the right thereafter to insist
upon strict performance by Borrower of any and all of the terms and provisions of this Note, the
Security Instrumeint or the Other Security Documents.

19. Notices. Exsept as otherwise specified herein, any notice, consent, request or
other communication requizes ‘or permitted to be given hereunder shall be in writing, addressed
to the other party as set forth beiow: (or to such other address or person as either party or person
entitled to notice may by notice ie tiic. other party specify), and shall be: (a) personally delivered;
(b) delivered by Federal Express ‘o1 other comparable overnight delivery service; or

(¢) transmitted by United States certifiec uail, return receipt requested with postage prepaid; to:

Lender; PNC Badz, National Association
10851 Mastii. Guite 300
Overland Park, Kansas 66210

Borrower: Elmwood Chicago Associates, LLC
¢/o Oakwood Chicago Associates, LLC
18 Columbia Turnpike
Florham Park, New Jersey 07932

with a courtesy WolfBlock Brach Eichler

copy to: 101 Eisenhower Parkway
Roseland, New Jersey 07068
Attention: Allen Popowitz, Esq.

with a courtesy Fred Wolf 11, Esq.

copy to: Ballard Spahr Andrews & Ingersoll
300 East Lombard Street, 19" Floor
Baltimore, MD 21202

The failure of Lender to deliver any courtesy copy shall have no effect upon the validity of any
Notice given to Borrower. Unless otherwise specified, all notices and other communications
shall be deemed to have been duly given on the first to occur of actual receipt of the same or:
(1) the date of delivery if personally delivered; (ii) one (1) business day after depositing the same
with the delivery service if by overnight delivery service; and (iii) three (3) days following
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posting if transmitted by mail. Borrower must prominently display Lender’s Loan Number (as
set forth on page 1 of this Note) on all notices or communications to Lender.

20.  Severability. If any term, covenant or condition of this Note is held to be nvalid,
illegal or unenforceable in any respect, this Note shall be construed without such provision.

21.  Time of the Essence, Time shall be of the essence in the performance of all
obligations of Borrower hereunder,

BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS
OR ASSIGNS, MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON THE LOAN EVIDENCED BY THIS NOTE OR ARISING OUT OF, UNDER OR
IN CONNEC fTON WITH THIS NOTE, THE SECURITY INSTRUMENT OR ANY OF THE
OTHER SECURIY DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF
BORROWER OR LENDZER, THIS PROVISION IS A MATERIAL INDUCEMENT FOR
LENDER’S MAKING OF-{%iE LOAN SECURED BY THE SECURITY INSTRUMENT AND
THE OTHER SECURITY DOGUMENTS,

13-
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IN WITNESS WHEREOF, Borrower has duly executed this Promissory Note to be
effective the day and year first above written,

BORROWER:

Elmwood Chicago Associates, LLC, a Delaware limited liability company

By:
Name: Brian Kempner
Title: Manager

-14-
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STATE OF )
)ss

COUNTY OF )

On this day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly swom did say that he is the Manager of Elmwood
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
company,

IN WiTNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and yearizst above written. '

Notary Public in and for
sa’'d County and State

Print Notary’s Name:

My Commission Expires:
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This Endorsement forms a part of that certain Promissory Note in the stated principal amount of
FIVE MILLION EIGHT HUNDRED TWENTY THOUSAND SEVEN HUNDRED TWENTY
SEVEN AND 87/100TH DOLLARS (5,820,727.87) dated December 27, 2007, made by
Elmwood Chicago Associates, LLC, a Delaware limited liability company, to PNC Bank,
National Association.

Pay to the order of
, without recourse.

PNC Bank, National Association
By:

Jeannette Butler, Vice President
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EXHIBIT B-2
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Loan No. 94-0954251
PROMISSORY NOTE

$84,243,162.20 Illinois
December 27, 2007

FOR VALUE RECEIVED, Qakwood Chicago Associates, LLC, a Delaware limited
liability company (“Borrower™), having its principal place of business at c¢/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order of PNC Bank, National Association (“Lender™), at the following address: 10851 Mastin,
Suite 300, Cverland Park, Kansas 66210, or such other place as the holder hereof may from time
to time designate in writing, the principal sum of EIGHTY FOUR MILLION TWO HUNDRED
FORTY THRIE' THOUSAND ONE HUNDRED SIXTY TWO AND 20/100™ DOLLARS
($84,243,162.20) i lawful money of the United States of America, with interest thereon to be
computed from the dare of disbursement under this Promissory Note (the “Note”) at the
Applicable Interest Rat< (hereinafter defined), and to be paid in installments as follows:

A, A payment, o1 the-date of disbursement, representing interest from the date of
disbursement through the last day of the calendar month in which such
disbursement is made;

B. A payment of interest only, on the first day of February, 2008 and on the first day

of each calendar month thereafer up to and including the first day of January,
2013;

C. A constant payment of $531,643.32" (in<” “Monthly Debt Service Payment
Amount”) (based upon an amortization stiedule assuming a 360 day year
consisting of 12 months of 30 days each) on th/ first day of February, 2013 and
on the first day of each calendar month thereafier ur ts-and including the first day
of December, 2017; and

D.  The balance of said principal sum, all unpaid interest théreon and. all other
amounts owed pursuant to this Note, the Security Instrunient) (hereinafter
defined), the Other Security Documents (hereinafter defined), vi sitherwise in
connection with the loan evidenced by this Note shall be due and payzole on the
first day of J anuary, 2018 (the “Maturity Date™).

E. Anything herein to the contrary notwithstanding, if Lender determines, in its sole
discretion, at any time during the calendar month immediately preceding the
Maturity Date that this Note will not be paid as required on the Maturity Date,
Lender shall have the option to forbear from exercising its rights under this Note,
the Security Instrument and the Other Security Documents to foreclose upon the
Mortgaged Property (an “Qptional Lender Forbearance™). In such event, Lender
shall notify Borrower of such decision and the following shall occur:

(1) On the first day of the month immediately following the
Maturity Date and on the first day of each calendar month thereafter, Borrower
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shall pay to Lender the amounts required by the Security Agreement and Lockbox
Agreement (the “Cash Management Agreement”) executed contemporaneously
herewith) by Borrower in favor of Lender..

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3) Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such
ravocation, Lender shall be entitled to pursue any and all remedies available to it
unser this Note, the Security Instrument, the Other Security Documents, at law or
m eauiiy,

(4) Anything herein to the contrary notwithstanding, Borrower
shall have tixc night to pay the Note in full after the Early Payment Date without
any prepayment premium or charge,

All payments to be made by Borrower i Lender shall be deemed received by Lender only upon
Lender’s actual receipt of same.

1. Applicable Interest Rate. Interest 2zcruing on the principal sum of this Note shall
be calculated based upon a per annum interest rat¢ divided by 360 days resulting in a per diem
interest amount that will accrue for each calendar duyin a year of 365 days (366 days in a leap
year). The term “Applicable Interest Rate” as used in tiiis Mote shall mean, from the date of this
Note through and including the Maturity Date, a rate of six and 485/1000th percent (6.485%) per
annum (the “Initial Interest Rate™). In the case of an Optiona! Lepder Forbearance as provided
herein, the term “Applicable Interest Rate” shall mean the Adjusied interest Rate from and after
the Maturity Date through and including the date this Note is paid in full. The term “Adjusted
Interest Rate” shall mean the greater of (x) the Initial Interest Rate plus four percent (4.0%); or
(y) the Yield Rate on the then-current on-the-run 10-year U.S. Treacury. Obligation (the
“Specified U.S. Treasury Security”) plus four percent (4.0%). The term “Yield Raie” shall mean
the yield rate for the Specified U.S. Treasury Security as such yield rate is reporied in the Wall
Street Journal on the fifth (Sth) business day preceding the Maturity Date. In the ¢vény that no
such yield rate is published for the Specified U.S. Treasury Security, then the nearest equivalent
U.S. Treasury Security shall be selected at Lender’s sole discretion, and the yield rate therefor
shall be the “Yield Rate”. If the publication of such yield rates in the Wall Street Journal is
discontinued, Lender shall determine such yield rates from another source selected by Lender.

2, Application. Except as set forth in the Cash Management Agreement, all
payments on this Note shall be applied at any time and from time to time in the following order:
(i) the payment or reimbursement of any expenses (including but not limited to late charges),
costs or obligations (other than the principal hereof and interest hereon) for which Borrower shall
be obligated or Lender entitled pursuant to the provisions hereof or of the Security Instrument or
the Other Security Documents, (ii) the payment of accrued but unpaid interest thereon, (iii) the

2.
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payment of unpaid escrow amounts required herein, in the Security Instrument or in the Other
Security Documents, and (iv) the payment of all or any portion of the principal balance then
outstanding hereunder, in either the direct or inverse order of maturity, at Lender’s option,

3. Late Charge. If any payment due under this Note is not actually received by
Lender by close of business on the fifth (5th) day after the date on which it was due, Borrower
shall pay to Lender an amount (the “Late Charge™) equal to the lesser of five percent (5%) of
such unpaid portion of the missed payment or the maximum amount permitted by applicable law,
to defray the expenses incurred by Lender in handling and processing such delinquent payment
and to compensate Lender for the loss of the use of such delinquent payment. All such Late
Chargs: shall be automatically due and payable without notice or demand and shall be secured
by the Sesurity Instrument and the Other Security Documents,

4. Security; Defined Terms; Incorporation by Reference. This Note, together with

the Other Notes, i secured by the Security Instrument and the Other Security Documents. The
term “Security Instrament” as used in this Note shall mean the Mortgage, Security Agreement,
Assignment of Leases and-Rents and Fixture Filing, executed and delivered by Borrower and
cach of the Other Borrowers contemporaneously with this Note and which secures the Debt. The
term “Other Notes” as used in this Note shall mean the “Notes” (as defined in the Security
Instrument), other than this Note: The term “Other Borrowers” as used in this Note shall mean
cach “Borrower” (as defined in the 576y rity Instrument), other than the Borrower executing this
Note. The term “Other Security Documixis” means all documents other than this Note or the
Security Instrument now or hereafter exrcuted and/or delivered by Borrower, the Other
Borrowers, and/or others and to or in favor of Leiid er, which wholly or partially secure, evidence
Or guarantee payment of the Debt or any portion in<reof, provide for any indemnity in favor of or
payment to Lender related to the Debt, this Note, the Ofier Notes or the Mortgaged Property (as
defined in the Security Instrument), provide for any escrow/holdback arrangements or for any
actions to be completed by Borrower or any of the Uther Suirowers subsequent to the date
hereof, or are otherwise related to the loan evidenced by this Note and the Other Notes. All
amounts due and payable under this Note and the Other Notes, tozetaer with all sums due under
the Security Instrument and the Other Security Documents, including 211y applicable Prepayment
Consideration (hereinafier defined) and all applicable attorney fees and costs, are collectively
referred to herein as the “Debt.” Where appropriate, the singular number shall ficlude the plural,
the plural shall include the singular, and the words “Lender” and “Borrower™ shulVinclude their
respective successors, assigns, heirs, personal representatives, executors and administrators.

S. Prepayment/Defeasance.

(@  When Pemmitted. Prior to November 1, 2017 (the “Early Payment Date”),
Borrower shall not have the right to prepay all or any portion of this Note at any time during the
term of this Note (except for any prépayment permitted under the Security Instrument in the
event of a casualty or condemnation). No Prepayment Consideration (hereinafter defined) will be
due from any prepayment of this Note (in whole but not in part) on or after the Early Payment
Date. Notwithstanding the foregoing or anything else to the contrary herein, upon the completion
of a defeasance as set forth below, Borrower shall have no further right to prepay all or any
portion of this Note. In the event of a prepayment on or after the Early Payment Date Borrower
shall pay, together with the amount of such prepayment, an amount equal to (i) all accrued and
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unpaid interest, and (ii) any other sums due under this Note, the Security Instrument or any Other
Security Document. Additionallz', any such prepayment not actually received by Lender before
5:00 p.m., central time, on the §" day of any calendar month must also include the interest which
would have accrued on the amount of such prepayment during the entire calendar month in
which the prepayment is made. Additionally, any prepayment of this Note by Borrower must be
made simultaneously with a prepayment by each of the Other Borrowers of each of the Other
Notes pursuant to the terms of such other Notes.

(b)  Notice. Borrower may give written notice to Lender specifying the date, which
date must be on or after the Early Payment Date, on which a full prepayment of the Debt is to be
made by Borrower and each of the Other Borrowers (the date of any prepayment hereunder,
whether parenant to such notice or not, and whether voluntary or involuntary, being herein called
the “Prepayment Date™). Lender shall receive this notice not more than sixty (60) days and not
less than thirty130) days prior to the Prepayment Date, If any such notice of prepayment is
given, the entire Dzoi; including any applicable Prepayment Consideration (as defined below),
shall be due and payab'e on the Prepayment Date,

(c)  Prepayment After Event of Default. If following the occurrence of any Event of
Default, Borrower shall tender sayraent of an amount sufficient to satisfy the Debt at any time
prior to or after a sale of the Mortgased Property, either through foreclosure or the exercise of
the other remedies available to Lender rader the Security Instrument or the Other Security
Documents, such tender by Borrower shalj be deemed to be a voluntary prepayment under this
Note in the amount tendered and in such cas;; Borrower shall also pay to Lender, with respect to
the amount tendered, the applicable Prepaymeitt )Consideration set forth in this Note, which
Prepayment Consideration shall be immediately dve and payable. Lender shall not be obligated
to accept any such prepayment of this Note unless at-<is accompanied by an amount (the
“Prepayment Consideration™) equal to the greater of: () one percent (1%) of the outstanding
principal balance of this Note at the time of prepayment; or (y) the Yield Maintenance Amount
(hereinafter defined),

Lender shall not be obligated to accept any such tender unlessit-is accompanied by all
Prepayment Consideration due in connection therewith, Additionally, “ender shall not be
obligated to accept any such tender unless it is accompanied by a simultaneous ernder by each of
the Other Borrowers under each of the Other Notes pursuant to the terms of =u¢nGther Notes,
Borrower acknowledges that the Prepayment Consideration is a bargained for considcration and
not a penalty, and Borrower recognizes that Lender would incur substantial additional ¢nsts and
expenses in the event of a prepayment of the Debt and that the Prepayment Consideration
compensates Lender for such costs and expenses (including without limitation, the: loss of
Lender’s investment opportunity during the period from the date such tender is accepted until the
Maturity Date). Borrower agrees that Lender shall not, as a condition to receiving the
Prepayment Consideration, be obligated to actually reinvest the amount prepaid in any treasury
obligation or in any other manner whatsoever. Except as otherwise set forth in the Security
Instrument, no Prepayment Consideration will be due for involuntary prepayments resulting from

any Casualty (as defined in the Security Instrument) or Condemnation (as defined in the Security
Instrument).
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Yield Maintenance Amount, The “Yield Maintenance Amount™ shall mean the present
value, as of the Prepayment Date, of the remaining scheduled payments of principal and interest
from the Prepayment Date through the Maturity Date (including any balloon payment)
determined by discounting such payments at the Discount Rate (hereinafter defined), less the
amount of principal being prepaid. The term “Discount Rate” shall mean the rate which, when
compounded monthly, is equivalent to the Treasury Rate (hereinafter defined) when
compounded semi-annually. The term “Treasy Rate” shall mean the yield calculated by the
linear interpolation of the yields, as reported in Federal Reserve Statistical Release H.15-Selected
Interest Rates under the heading U.S. Government Securities/Treasury Constant Maturities for
the week ending prior to the Prepayment Date, of U.S. Treasury constant maturities with
maturity dutes (one longer and one shorter) most nearly approximating the Maturity Date. (In the
event Relcase H.15 is no longer published, Lender shall select a comparable publication to
determine the Treasury Rate.) Lender shall notify Borrower of the amount and the basis of
determination o #i required Prepayment Consideration,

a release of the Mortgaged Troperty from the lien of the Security Instrument only upon the
satisfaction of the following con/itions:

() not less than thi:ty (29) days prior written notice shall be givenito Lender
specifying a date (the “Defeasancs Uate”) on which the Defeasance Collatera] (as defined
below) is to be delivered by Borrower pursuant to this Note (and by each of the Other
Borrowers pursuant to the terms of each of the Other Notes simultaneously);

(i)  all accrued and unpaid interest znd'2" other sums due under this Note, the
Security Instrument and the Other Security D¢cuments up to the Defeasance Date,
including, without limitation, all reasonable costs and expeases incurred by Lender or its
agents in connection with such defeasance, including, withont limitation, any legal fees
and expenses incurred in connection with obtaining and .eviewing the Defeasance
Collateral, the preparation of the Defeasance Security Agreemerii {as defined below) and
related documentation, accountant fees, and investment advisor tees shall be paid in full
on or prior to the Defeasance Date;

(ii) no Event of Default, and no event or condition that, with tl{e giving of
notice or passage of time or both, would constitute an Event of Default, shall exist-sither
at the time Borrower gives notice of the Defeasance Date to Lender or on the Defcasance

5.
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Maturity Date, with such payments being equal to or greater than the amount of the
corresponding  monthly payment required to be paid under this Note (hereafter,
“Scheduled Defeasance Payments”) for the balance of the term hereof and the amount
required to be paid on the Maturity Date (such obligations are collectively and singularly
referred to herein as “Defeasance Collateral”) each of which shall be duly endorsed by
the holder thereof as directed by Lender or accompanied by a written instrument of
transfer in form and substance wholly satisfactory to Lender (including, without
limitation, such instrument as may be required by the depository institution holding such
securities or the issuer thereof, as the case may be, to effectuate book-entry transfers and
pbledges through the book-entry facilities of such institution) in order to perfect a first
priority security interest in such Defeasance Collateral in favor of Lender. The
Deieacance Collateral may be purchased by Lender on Borrower’s behalf, in which case
Boriower shall deposit with Lender at least three days before the Defeasance Date a sum
sufficiesi <in Lender’s sole and absolute discretion, to purchase the Defeasance
Collateral. Any- sums in excess of the amount necessary to purchase the Defeasance
Collateral shail beremitted to Borrower upon release of the Mortgaged Property.

(v} Bomower shall deliver the following to Lender, at Borrower's cost, on or
prior to the Defeasance Date:

(A) a pledgs Jand security agreement, in form and substance
satisfactory to Lender in' s sole discretion, creating a first priority security
interest in favor of Lender in t'ie Lefeasance Collateral (the “Defeasance Security

Agreement™);

(B)  a certificate of Borrow<r certifying that all of the requirements
hereunder for a defeasance have been satistic d:

(C)  an opinion of counsel that is ‘standard in commercial lending
transactions and subject only to customary quaufications, assumptions and
exceptions, in form and substance and delivered by coipsal satisfactory to Lender
in its sole discretion stating, among other things, (x) that Leader has a perfected
first priority security interest in the Defeasance Collateral, (y) thai-the Defeasance
Security Agreement is enforceable against Borrower in accordance viith its terms
and (z) if a Securitization (as defined in the Security Instrument) has-occurred,
that the defeasance will not cauge the REMIC trust formed pursuait i such
Securitization to fail to qualify as a “real estate mortgage investment corduit” (a
"REMIC"), within the meaning of Section 860D of the Internal Revenue Code of
1986, as amended from time to time or any successor statute (the “Code™);

(D) an opinion of an independent certified public accountant
acceptable to Lender representing and warranting to Lender that the Defeasance
Collateral will generate monthly amounts equal to or greater than the Scheduled
Defeasance Payments including the amount required to be paid on the Maturity
Date of this Note, and such other approvals required by Lender;
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(E)  ifrequired by any Rating Agency, evidence in writing from each of
the Rating Agencies to the effect that such release will not result in a
qualification, downgrade or withdrawal of any rating in effect immediately prior
to the Defeasance Date for any securities or “Pass-Through Certificates” issued
pursuant to the terms of a trust and servicing agreement in the event that this Note
or any interest therein is included in a REMIC or other Securitization vehicle;

(F)  such other certificates, opinions, documents or instruments as
Lender may reasonably require; and

(G)  upon approval by Lender of the schedule of Defeasance Collateral
to be delivered to Lender, Borrower shall (1) pay Lender a nonrefundable fee, in
an amount reasonably determined by Lender, as compensation for the review,
analvsis and processing of the defeasance request; and (i) if required by Lender,
deposit-with Lender an amount estimated by Lender to be sufficient to fund all
other fees, costs and expenses related to the defeasance, including Lender's
reasonavle attomeys’ fees and expenses and rating agency fees, if any and
expenses logsipor with all expenses and costs associated with the release of the
lien on the Mortguged Property. Borrower shall be responsible for all fees, costs
and expenses associated with the defeasance which, if not covered by the above
deposit, shall be paid to Zender no later than the Defeasance Date.

Upon compliance with the foregoing requirements relating to the delivery of the
Defeasance Collateral, together with the simuitatcous compliance with the requirements for
Defeasance contained in each of the Other Notes, inz Mortgaged Property shall be released from

the lien of the Security Instrument and the Defeasance ‘Collateral shall be the sole source of
collateral which shall secure this Note.

The “Defeasance Period” shall mean the period of tizre: (1) commencing oni the date
which is the later to occur of: (A) two (2) years after the “start-up @ay”, within the meaning of
Section 860(G)(a)(9) of the Code, of the REMIC that holds this Note; and (B) thirty-six (36)
months afier the date of the first regularly scheduled monthly payment due hereunder, and
(2) ending on the Early Payment Date, The “Rating Agencies” shall mean, colleniivaly, Standard
and Poor’s Ratings Services, Moody’s Investors Service, Inc., and Fitch, \InC . and their
respective successors and assigns, to the extent each of the foregoing performed stedit rating
services for the REMIC or other Securitization vehicle which owns this Note.
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costs and expenses incurred by Lender, including Lender’s reasonable attorneys’ fees and
expenses, incurred in connection with establishment of the Successor Borrower,

® Defeasance Collateral Account. All cash from interest and principal payments
paid on the Defeasance Collateral shall be paid over to Lender for each Scheduled Defeasance
Payment and applied first to accrued and unpaid interest and then to principal. Any cash from
interest and principal paid on the Defeasance Collateral not needed to pay accrued and unpaid
interest or principal shall be retained in a designated account established by Borrower or
Successor Borrower as the case may be, (the “Defeasance Collateral Account™ which shall
constitute additional collateral for the loan evidenced hereby. The Defeasance Collateral Account
shall eontzin only cash from interest and principal paid on the Defeasance Collateral. Borrower
or Successor-Borrower, as applicable, shall be the owner of the Defeasance Collateral Account
and shall repor-all income accrued thereon for federal, state and local income tax purposes and
shall pay all costs and expenses associated with opening and maintaining the account and may
pay all costs and .<¢xnenses associated with maintaining the Successor Borrower from such
account, Lender shail izve no responsibility to fund any Scheduled Defeasance Payments and
shall not be liable in any wav by reason of any insufficiency in the Defeasance' Collateral
Account. Upon an assumptica by Successor Borrower acceptable to Lender, Borrower shall be
relieved of its obligations unde” this Note and the Defeasance Security Agreement and, to the
extent such documents relate to the Mortgaged Property, the Other Security Documents.

(8)  Release of Security Instrunient Following Defeasance. Upon compliance with the
requircments hereunder for a defeasance and the simultaneous compliance with the requirements
for Defeasance contained in each of the Other Noies, the Mortgaged Property shall be released
from the lien of the Security Instrument and the Otne: Security Documents, and the Defeasance
Collateral shall be the sole source of collateral secuiirg this Note. Lender will, at Borrower’s
expense, execute and deliver any agreements reasonabiy requested by Borrower to release the
lien of the Security Instrument from the Mortgaged Property.

(h)  Purchase of Defeasance Collateral, In the event oI purchase by Lender of the
Defeasance Collateral, such purchase may, in Lender’s sole and absolite discretion be through
an affiliate of Lender or a third party entity. Borrower shall be responsib’e, for the payment of
any brokerage or other transaction fees in connection with such purchase.

6. Default. An “Event of Default” shall occur if:

(d)  Borrower fails to make the full and punctual payment of any amount payable
hereunder or under the Security Instrument or Other Security Documents, which failure is not

cured on or before the fifth (5th) day after the date of written notice from Lender to Borrower of
such failure;

(b)  Borrower fails to pay the entire outstanding principal balance hereunder, together

with all accrued and unpaid interest, on the date when due, whether on the Maturity Date, upon
acceleration or prepayment or otherwise;
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(¢)  an Event of Default (as defined in the Security Instrument or any of the Other
Security Documents) has occurred under the Security Instrument, or under the Security
Instrument and/or Other Security Documents; or

(d) an Event of Default has occurred under any of the Other Notes.
7. Acceleration. The whole of the Debt, including without limitation, the principal

sum of this Note, all accrued interest and all other sums due under this Note, the Security
Instrument and the Other Security Documents, together with any applicable Prepayment
Consideration, shall become immediately due and payable at the option of Lender, without
notice. .zt any time following the occurrence of an Event of Default.

8. Default Interest. Upon the occurrence of an Event of Default (including without
limitation, th< failure of Borrower to pay this Note in full on the Maturity Date), Lender shall be
entitled to receive and Borrower shall pay interest on the entire unpaid principal balance of this
Note at the rate (the “Default Rate™) equal to the greater of: (a) four percent (4%) above the
Applicable Interest Kate; or-(b) four percent (4%) above the Prime Rate (hereinafter defined) in
effect at the time of the’ sccurrence of the Event of Default, provided, however, that
notwithstanding the foregoing, in 1.0 event shall the Default Rate exceed the Maximum Rate
(hereinafter defined). The term “Trime Rate” shall mean the prime rate reported in the Money
Rates section of The Wall Street Jourral for the date (the “Default Rate Calculation Date”) upon
which the Event of Default occurred, or i1 1o publication occurs upon such date, then the date of
publication immediately preceding the date of the Event of Default. In the event that The Wall
Street Journal should cease or temporarily mieirupt publication, the term “Prime Rate” shall
mean the daily average prime rate published uponhe Default Rate Calculation Date in another
business newspaper, or business section of a newspaper, of national standing chosen by Lender.
In the event that a prime rate is no longer generally rublished or is limited, regulated or
administered by a governmental or quasi-governmental bedy, then Lender shall select a
comparable interest rate index which is readily available and verifiable to Borrower but is
beyond Lender’s control. The Default Rate shall be computed fron ‘he occurrence of the Event
of Default until the actual payment in full of the Debt. This charge’sha!l be added to the Debt,
and shall be deemed secured by the Security Instrument. This clause, Kowever, shall not be
construed as an agreement or privilege to extend the Maturity Date, nor as a waiver of any other
right or remedy accruing to Lender by reason of the occurrence of any Event o Default.

9. Attorney Fees. In the event that Lender employs attorney(s) to collect tne'Debt, to
enforce the provisions of this Note or to protect or foreclose the security herefor, lorrower
agrees to pay Lender's reasonable attorney fees and disbursements, whether or not suit be
brought. Such fees shall be immediately due and payable.

10.  Limit of Validity. This Note is subject to the express condition that at no time
shall Borrower be obligated or required to pay interest or other charges on the Debt at a rate
which may subject Lender to civil or criminal liability as a result of such rate exceeding the
maximum interest rate which Borrower is permitted to pay by applicable law (the “Maximum
Rate™). If by the terms of this Note, Borrower is at any time required or obligated to pay interest
or other charges on the Debt at a rate in excess of the Maximum Rate, the rate of interest due
under this Note shall be deemed to be immediately reduced to the Maximum Rate and any

9.
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previous payments in excess of the Maximum Rate shall be deemed to have been payments in
reduction of principal and not on account of the interest due hereunder,

1. No_Oral Amendments. This Note may not be modified, amended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act on the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

12 Exculpation. Subject to the provisions of this Section, Borrower’s liability under
this Neie, the Security Instrument or the Other Security Documents shall only extend to the
Mortgaged Property and other collateral given to secure the Debt, and Lender shall not enforce
such liability azainst any other asset, property or funds of Borrower; provided, however, the
foregoing shail not:

(@)  impair'the right of Lender to bring suit and obtain personal, recourse Jjudgments
against Borrower or-Iidepmitor (as defined in the Security Instrument) relating to any losses
(including reasonable attermey's fees and court costs) sustained by Lender in connection with
any fraud, intentional misrepreseritation, waste (except during such time as ATT Tenant is
responsible to maintain the Mongaged Property in accordance with the terms of the ATT Lease),
or misappropriation of tenant securicy Jeposits or rents collected more than one (1) month in
advance by Borrower (except for Base Rent for January, 2008 which was prepaid to Borrower
on the date hereof);

(b)  impair the right of Lender to nane.and obtain a judgment against Borrower or
Indemnitor to the extent required by law to either otiaiia judgment of specific performance with
respect to any of the provisions of this Note, the Securi w irstrument or any of the Other Security
Documents, or to foreclose the Security Instrument and-obtain-title to the Mortgaged Property
and other collateral given to secure the Debt;

(c)  affect the validity or enforceability of, or impair the righ of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Ind:mpitor 1o enforce any
guaranty, indemnity or release of liability made by such person or entity {whether made in this
Note, the Security Instrument, any of the Other Security Documents or in any other separate
agreement);

(d)  impair the right of Lender to obtain the appointment of a receiver; or

(e)  impair the enforcement of the Assignment of Leases and Rents executed in
connection herewith; or

(D affect the validity or enforceability of, or impair the right of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with (i) the failure of Borrower to maintain insurance
over any of the Mortgaged Property, if Borrower is required to do so pursuant to the Security
Instrument, or (ii) the misapplication by Borrower of any insurance proceeds or condemnation
awards which are received by Borrower and which are to be paid to Lender in accordance with
the Security Instrument; or

-10-
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(8)  affect the validity or enforceability of, or impair the right of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with if Borrower, any Indemnitor or any affiliate of
either brings or consents to any action or proceeding for partition of the Mortgaged Property or
any portion thereof or interest therein; or

(h) impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor relating to any actual losses sustained by Lender in connection
with if Borrower suffers or permits the occurrence of any Transfer or Change in Ownership in
violation of the Security Instrument;

(i)~ impair the right of Lender to bring suit and obtain personal, recourse judgments
against Bortaw ez or Indemnitor for the full amount of the Debt if the Mortgaged Property or any
part thereof sitali ocome an asset in: (i) a voluntary bankruptcy or insolvency proceeding, or
(i1) an involuntary b2iikruptcy or insolvency proceeding: (A) which is commenced by any person
or entity controlling, ‘ccntrolled by or under common control with Borrower (the “Borrowing
Group”) or (B) in which any member of the Borrowing Group objects to a motion by Lender for
relief from any stay or injuiiction from the foreclosure of the Security Instrument or any other
remedial action permitted under (his'Note, the Security Instrument or any of the Other Security
Documents.

Items (a) through (i) above are collectivsiy the “Non-Recourse Exceptions.” To the extent
Borrower is a general partnership and Lendér 13 required under applicable law to pursue its
remedies against the persons or entities consiituting Borrower, each reference to the phrase
“(including Borrower)” in the Non-Recourse Exceptions shall be deemed to read “(including
Borrower or any person or entity constituting Borrov:er)”. Borrower’s liability under the Non-
Recourse Exceptions, excepting item (i), shall be limite¢ ts the amount of any actual losses or
damages sustained by Lender in connection with such Nofi-Recsise Exceptions. Nothing herein
shall be deemed to be a waiver of any right which Lender i»ay-nave under Sections 506(a),
506(b), 1111(b) or any other provisions of the U.S. Bankruptcy Cade to file a claim for the full
amount of the Debt secured by the Security Instrument or to require fiiat 2l of the Mortgaged
Property and other collateral given to secure the Debt shall continue to secur=all of the Debt.

13.  Assignment. Lender, and its successors, endorsees and assigns, may freely
transfer and assign this Note, Borrower’s right to transfer its rights and obligatioris with respect

to the Debt, and to be released from liability under this Note, shall be governed by ke Security
Instrument,

14.  Applicable Law; Jurisdiction. This Note shall be governed and construed in
accordance with the laws of the state in which the real property encumbered by the Security
Instrument is located. Borrower hereby submits to personal jurisdiction in the state courts located
in said state and the federal courts of the United States of America located in said state for the
enforcement of Borrower’s obligations hereunder and waives any and all personal rights under
the law of any other state to object to jurisdiction within such state for the purposes of any
action, suit, proceeding or litigation to enforce such obligations of Borrower.

-11-
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15.  Joint and Several Liability. If Borrower consists of more than one person or
entity, the obligations and liabilities of each such person or entity shall be joint and several.

16.  Waiver of Presentment, Eic. Borrower and all others who may become liable for
the payment of all or any part of the Debt do hereby severally waive presentment and demand for
payment, notice of dishonor, protest, notice of protest, and notice of intent to accelerate the
maturity hereof (and of such acceleration), except to the extent that specific notices are required
by this Note, the Security Instrument or the Other Security Documents.

7. No Waiver. Any failure by Lender to insist upon strict performance by Borrower
of any 4¢ the provisions of this Note, the Security Instrument or the Other Security Documents
shall not b< deemed to be a waiver of any of the terms or provisions of this Note, the Security
Instrument r o= Other Security Documents, and Lender shall have the right thereafter to insist
upon strict peiiazmance by Borrower of any and all of the terms and provisions of this Note, the
Security Instrumet of-the Other Security Documents.

18.  Notices. Exeent as otherwise specified herein, any notice, consent, request or
other communication requirsd Gt permitted to be given hereunder shall be in writing, addressed
to the other party as set forth below for to such other address or person as either party or person
entitled to notice may by notice to-<hc other party specify), and shall be: (a) personally delivered;
(b} delivered by Federal Express~ar) other comparable overnight delivery service; or
(c) transmitted by United States certified wail, return receipt requested with postage prepaid; to:

Lender: PNC Bani;, National Association
10851 Mastin; Saite 300
Overland Park, Kriisas 66210

Borrower: Oakwood Chicago Associates, LLC
c/o Oakwood Chicago Ascociatss, LLC
18 Columbia Turnpike
Florham Park, New Jersey 07972

with a courtesy WolfBlock Brach Eichler

copy to: 101 Eisenhower Parkway
Roseland, New Jersey 07068
Attention: Allen Popowitz, Esq.

with a courtesy Fred Wolf 11, Esq.

copy to: Ballard Spahr Andrews & Inéersoll
300 East Lombard Street, 19™ Floor
Baltimore, MD 21202

The failure of Lender to deliver any courtesy copy shall have no effect upon the validity of any
Notice given to Borrower. Unless otherwise specified, all notices and other communications
shall be deemed to have been duly given on the first to occur of actual receipt of the same or;
() the date of delivery if personally delivered; (ii) one (1) business day after depositing the same
with the delivery service if by overnight delivery service; and (jii) three (3) days following
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posting if transmitted by mail. Borrower must prominently display Lender’s Loan Number (as
set forth on page 1 of this Note) on all notices or communications to Lender.

19.  Severability. If any term, covenant or condition of this Note is held to be invalid,
illegal or unenforceable in any respect, this Note shall be construed without such provision.

20.  Time of the Essence. Time shall be of the essence in the performance of all
obligations of Borrower hereunder.

BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS
OR ASSICNS, MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON THE LOAN EVIDENCED BY THIS NOTE OR ARISING OUT OF , UNDER OR
IN CONNECTIGN WITH THIS NOTE, THE SECURITY INSTRUMENT OR ANY OF THE
OTHER SECURITY. DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF
BORROWER OR LELNDFR. THIS PROVISION IS A MATERIAL INDUCEMENT FOR
LENDER’S MAKING OF gz LOAN SECURED BY THE SECURITY INSTRUMENT AND
THE OTHER SECURITY DOCUMENTS.

-13-
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IN WITNESS WHEREOF, Borrower has duly executed this Promissory Note to be
effective the day and year first above written,

BORROWER:

Oakwood Chicago Associates, LLC,a
Delaware limited liability company

By:

Name: Brian Kempner
Title: Manager

-14-
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STATE OF )
)ss
COUNTY OF )

On this day of December, 2007, before me, appeared Brian Kempner, to me
personally known, who being by me duly sworn did say that he is the Manager of Oakwood
Chicago Associates, LLC, a Delaware limited liability company, and that said instrument was
signed on behalf of said limited liability company by authority of its members, and said Brian
Kempner acknowledged said instrument to be the free act and deed of said limited liability
companv.

IN WITKESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and yearizst above written.

Notary Public in and for
sard County and State

Print Notary’s Name:

My Commission Expires:
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This Endorsement forms a part of that certain Promissory Note in the stated principal amount of
EIGHTY FOUR MILLION TWO HUNDRED FORTY THREE THOUSAND ONE HUNDRED
SIXTY TWO AND 20/100™ DOLLARS ($84,243,162.20) dated December 27, 2007, made by

Oakwood Chicago Associates, LLC, a Delaware limited liability company, to PNC Bank,
National Association.

Pay to the order of
, without recourse.

PNC Bank, Natjonal Association
By:

Jeannette Butler, Vice President

-16-
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EXHIBIT B-3
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Loan No. 94-0954251
PROMISSORY NOTE

$18,165,623.99 [Hinois
December 27, 2007

FOR VALUE RECEIVED, Landings Chicago Associates, LLC, a Delaware limited
liability company (“Borrower”), having its principal place of business at c/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order of ANC Bank, National Association (“Lender”), at the following address: 10851 Mastin,
Suite 300, Qverland Park, Kansas 66210, or such other place as the holder hereof may from time
to time desighate in writing, the principal sum of EIGHTEEN MILLION ONE HUNDRED
SIXTY FIVE TAOUSAND SIX HUNDRED TWENTY THREE AND 99/100™ DOLLARS
(318,165,623.99; u11awful money of the United States of America, with interest thereon to be
computed from the/date of disbursement under this Promissory Note (the “Note™ at the
Applicable Interest Rate (hereinafter defined), and to be paid in installments as follows:

A A payment, on the date of disbursement, representing interest from the date of
disbursement through. the last day of the calendar month in which such
disbursement is made;

B. A payment of interest only, on-the first day of February, 2008 and on the first day
of each calendar month thereafier up to and including the first day of January,
2013;

C. A constant payment of $114,639.96 4tii= “Monthly Debt Service Payment
Amount”) (based upon an amortization /schedule assuming a 360 day year
consisting of 12 months of 30 days each) on fie first day of February, 2013 and
on the first day of each calendar month thereafter ur-to and including the first day
of December, 2017; and

D. The balance of said principal sum, all unpaid interest (tvereon and all other
amounts owed pursuant to this Note, the Security Instrument (hereinafter
defined), the Other Security Documents (hereinafier defined), or eiherwise in
connection with the loan evidenced by this Note shall be due and pay2tle on the
first day of January, 2018 (the “Maturity Date”).

E. Anything herein to the contrary notwithstanding, if Lender determines, in its sole
discretion, at any time during the calendar month immediately preceding the .
Maturity Date that this Note will not be paid as required on the Maturity Date,
Lender shall have the option to forbear from exercising its rights under this Note,
the Security Instrument and the Other Security Documents to foreclose upon the
Mortgaged Property (an “Optional Lender F orbearance™). In such event, Lender
shall notify Borrower of such decision and the following shall occur:

(1)  On the first day of the month immediately following the
Maturity Date and on the first day of each calendar month thereafter, Borrower
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shall pay to Lender the amounts required by the Security Agreement and Lockbox
Agreement (the “Cash Management Agreement”) executed contemporaneously
herewith) by Borrower in favor of Lender..

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3)  Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such
revocation, Lender shall be entitled to pursue any and all remedies available to it
vrder this Note, the Security Instrument, the Other Security Documents, at law or
Ineguity.

(4)  Anything herein to the conirary notwithstanding, Borrower
shall have ths right to pay the Note in ful] after the Early Payment Date without
any prepayment pen:ium or charge.

All payments to be made by Borrower o Lender shall be deemed received by Lender only upon
Lender’s actual receipt of same.

1, Applicable Interest Rate. Interest accruing on the principal sum of this Note shall
be calculated based upon 2 per annum interest rate divided by 360 days resulting in a per diem
interest amount that will accrue for each calendar dzy.iii 2 year of 365 days (366 days in a leap
year). The term “Applicable Interest Rate” as used in tls Mote shall mean, from the date of this
Note through and including the Maturity Date, a rate of 5ix and 485/100th percent (6.485%) per
annum (the “Initial Interest Rate”). In the case of an Optiona! Lender Forbearance as provided
herein, the term “Anpplicable Interest Rate” shall mean the Adjusied Interest Rate from and after
the Maturity Date through and including the date this Note is paid fn full. The term “Adjusted
Interest Rate” shall mean the greater of (x) the Initial Interest Rate plue four percent (4.0%); or
(y) the Yield Rate on the then-current on-the-run 10-year U.S. Treacary Obligation (the
“Specified U.S. Treasury Security”) plus four percent (4.0%). The term “Yielc Raze” shall mean
the yield rate for the Specified U.S. Treasury Security as such yield rate is reported in‘the Wall
Street Journal on the fifth (5th) business day preceding the Maturity Date. In the evznt that no
such yield rate is published for the Specified U.S. Treasury Security, then the nearest equ;* alent
U.S. Treasury Security shall be selected at Lender’s sole discretion, and the yield rate therefor
shall be the “Yield Rate”. If the publication of such yield rates in the Wall Street Journal is
discontinued, Lender shall determine such yield rates from another source selected by Lender.

2. Application. Except as set forth in the Cash Management Agreement, all
payments on this Note shall be applied at any time and from time 10 time in the following order:
(i) the payment or reimbursement of any expenses (including but not limited to late charges),
costs or obligations (other than the principal hereof and interest hereon) for which Borrower shall
be obligated or Lender entitled pursuant to the provisions hereof or of the Security Instrument or
the Other Security Documents, (ii) the payment of accrued but unpaid interest thereon, (i11) the
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payment of unpaid escrow amounts required herein, in the Security Instrument or in the Other
Security Documents, and (iv) the payment of all or any portion of the principal balance then
outstanding hereunder, in either the direct or inverse order of maturity, at Lender’s option.

3. Late Charge. If any payment due under this Note is not actually received by
Lender by close of business on the fifth (5th) day after the date on which it was due, Borrower
shall pay to Lender an amount (the “Late Charge”) equal to the lesser of five percent (5%) of
such unpaid portion of the missed payment or the maximum amount permitted by applicable law,
to defray the expenses incurred by Lender in handling and processing such delinquent payment
and to compensate Lender for the loss of the use of such delinquent payment. All such Late
Charges/shal be automatically due and payable without notice or demand and shall be secured
by the Secuv:it-Instrument and the Other Security Documents.

4. segnaty; Defined Terms; Incorporation by Reference. This Note, together with

the Other Notes, is-seCured by the Security Instrument and the Other Security Documents. The
term “Security Instrunert” as used in this Note shall mean the Mortgage, Security Agreement,
Assignment of Leases and Pents and Fixture Filing, executed and delivered by Borrower and
each of the Other Borrowers voutemporaneously with this Note and which secures the Debt. The
term “Other Notes” as used in tiis Note shall mean the “Notes” (as defined in the Security
Instrument), other than this Note, Thé term “Other Borrowers” as used in this Note shall mean
cach “Borrower” (as defined in the Security Instrument), other than the Borrower executing this
Note. The term “Other Security Documesir 3" means all documents other than this Note or the
Security Instrument now or hereafter exec ted! and/or delivered by Borrower, the Other
Borrowers, and/or others and to or in favor of Lender, which wholly or partially secure, evidence
or guarantee payment of the Debt or any portion thersof, provide for any indemnity in favor of or
payment to Lender related to the Debt, this Note, the Qines Motes or the Mortgaged Property (as
defined in the Security Instrument), provide for any escrov /holdback arrangements or for any
actions to be completed by Borrower or any of the Other Boirowers subsequent to the date
hereof, or are otherwise related to the loan evidenced by this Mo*c and the Other Notes. All
amounts due and payable under this Note and the Other Notes, together with all sums due under
the Security Instrument and the Other Security Documents, including any 2pplicable Prepayment
Consideration (hereinafter defined) and all applicable attorney fees and' coits, are collectively
referred to herein as the “Debt.” Where appropriate, the singular number shall inziude the plural,
the plural shall include the singular, and the words “Lender” and “Borrower” shall‘1clude their
respective successors, assigns, heirs, personal representatives, executors and administ: aturs.

S. Prepayment/Defeasance.

(@  When Permitted. Prior to November 1, 2017 (the “Early Payment Date”),
Borrower shall not have the right to prepay all or any portion of this Note at any time during the
term of this Note (except for any prepayment permitted under the Security Instrument in the
event of a casualty or condemnation). No Prepayment Consideration (hereinafter defined) will be
due from any prepayment of this Note (in whole but not in part) on or after the Early Payment
Date. Notwithstanding the foregoing or anything else to the contrary herein, upon the completion
of a defeasance as sct forth below, Borrower shall have no further right to prepay all or any
portion of this Note. In the event of a prepayment on or after the Early Payment Date Borrower
shall pay, together with the amount of such prepayment, an amount equal to (i) all accrued and
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unpaid interest, and (ii) any other sums due under this Note, the Security Instrument or any Other
Security Document, Additionallz/, any such prepayment not actually received by Lender before
5:00 p.m., central time, on the 5" day of any calendar month must also include the interest which
would have accrued on the amount of such prepayment during the entire calendar month in
which the prepayment is made. Additionally, any prepayment of this Note by Borrower must be
made simultaneously with a prepayment by each of the Other Borrowers of each of the Other
Notes pursuant to the terms of such other Notes.

(b)  Notice. Borrower may give written notice to Lender specifying the date, which
date must.be on or after the Early Payment Date, on which a full prepayment of the Debt is to be
made by Porrower and each of the Other Borrowers (the date of any prepayment hereunder,
whether pursuent to such notice or not, and whether voluntary or involuntary, being herein called
the “Prepayincri Date”). Lender shall receive this notice not more than sixty (60) days and not
less than thircy(39) days prior to the Prepayment Date. If any such notice of prepayment is
given, the entire Lelt, including any applicable Prepayment Consideration (as defined below),
shall be due and payaulr, cn the Prepayment Date.

(¢)  Prepayment Afer Event of Default. If following the occurrence of any Event of
Default, Borrower shall tender Fayneent of an amount sufficient to satisfy the Debt at any time
prior to or after a sale of the Mortgagid Property, either through foreclosure or the exercise of
the other remedies available to Lender under the Security Instrument or the Other Security
Documents, such tender by Borrower shal. be deemed to be a voluntary prepayment under this
Note in the amount tendered and in such case Borrower shall also pay to Lender, with respect to
the amount tendered, the applicable Prepaymerit Consideration set forth in this Note, which
Prepayment Consideration shall be immediately dus 2id payable. Lender shall not be: obligated
to accept any such prepayment of this Note unless :i s accompanied by an amount (the
“Prepayment Consideration”) equal to the greater of: (x) me percent (1%) of the outstanding

principal balance of this Note at the time of prepayment; or (V) ths Yield Maintenance Amount
(hereinafter defined).

Lender shall not be obligated to accept any such tender unless it-is- accompanied by all
Prepayment Consideration due in connection therewith, Additionally, .Lender shall not be
obligated to accept any such tender unless it is accompanied by a simultaneous ender by each of
the Other Borrowers under each of the Other Notes pursuant to the terms of such oiher Notes.
Borrower acknowledges that the Prepayment Consideration is a bargained for considzzation and
not a penalty, and Borrower recognizes that Lender would incur substantial additiona. s0sts and
expenses in the event of a prepayment of the Debt and that the Prepayment Consideration
compensates Lender for such costs and expenses (including without limitation, the loss of
Lender’s investment opportunity during the period from the date such tender is accepted until the
Maturity Date). Borrower agrees that Lender shall not, as a condition to receiving the
Prepayment Consideration, be obligated to actually reinvest the amount prepaid in any treasury
obligation or in any other manner whatsoever. Except as otherwise set forth in the! Security
Instrument, no Prepayment Consideration will be due for involuntary prepayments resulting from

any Casualty (as defined in the Security Instrument) or Condemnation (as defined in the Security
Instrument).
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Yield Maintenance Amount. The “Yield Maintenance Amount” shall mean the present
value, as of the Prepayment Date, of the remaining scheduled payments of principal and interest
from the Prepayment Date through the Maturity Date (including any balloon. payment)
determined by discounting such payments at the Discount Rate (hereinafter defined), less the
amount of principal being prepaid. The term “Discount Rate” shall mean the rate which, when
compounded monthly, is equivalent to the Treasury Rate (hereinafier defined) when
compounded semi-annually. The term “Treasury Rate” shall mean the yield calculated by the
linear interpolation of the yields, as reported in Federal Reserve Statistical Release H.15-Selected
Interest Rates under the heading U.S. Government Securities/Treasury Constant Maturities for
the week .ending prior to the Prepayment Date, of U.S. Treasury constant maturities with
maturity da¢es (one longer and one shorter) most nearly approximating the Maturity Date. (In the
event Releass H.15 is no longer published, Lender shall select a comparable publication to
determine the Freasury Rate.) Lender shall notify Borrower of the amount and the basis of
determination of th¢ yequired Prepayment Consideration.

(d)  Defeasance- Any provision hereof to the contrary notwithstanding, at any time
during the Defeasance Pericd {as defined below), Borrower and the Other Borrowers may obtain
a release of the Mortgaged Pioperty from the lien of the Security Instrument only upon the
satisfaction of the following cond tions:

(1) not less than thir'y (30) days prior written notice shall be given to Lender
specifying a date (the “Defeasance )ate™ on which the Defeasance Collateral (as defined
below) is to be delivered by Borrowe pursuant to this Note (and by each of the Other
Borrowers pursuant to the terms of each of thi: Other Notes simultaneously);

(i) all accrued and unpaid interest and 41! other sums due under this Note, the
Security Instrument and the Other Security Docuinents up to the Defeasance Date,
including, without limitation, all reasonable costs and expenses incurred by Lender or its
agents in connection with such defeasance, including, withsat limitation, any legal fees
and expenses incurred in connection with obtaining and reviewing the Defeasance
Collateral, the preparation of the Defeasance Security Agreement {as-defined below) and
related documentation, accountant fees, and investment advisor fees shall be paid in full
on or prior to the Defeasance Date;

(iii)  no Event of Default, and no event or condition that, with th¢ giving of
notice or passage of time or both, would constitute an Event of Default, shall eitisi =ither
at the time Borrower gives notice of the Defeasance Date to Lender or on the Defeasance
Date;

(iv)  Borrower shall deliver to Lender on or before the Defeasance Date non-
redeemable securities evidencing an obligation to timely pay principal and/or interest in
a full and timely manner that are () direct obligations of the United States of America
for the full and timely payment of which its full faith and credit is pledged, or (b) to the
extent acceptable to the Rating Agencies, other "government securities” within the
meaning of Section 2(a)(16) of the Investment Company Act of 1940, as amended, such
secunties in such form and amount that provide for the payments prior, but as close as
possible, to all successive regularly scheduled monthly payment dates, including the

-5.
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Maturity Date, with such payments being equal to or greater than the amount of the
corresponding monthly payment required to be paid under this Note (hereafter,
“Scheduled Defeasance Payments”) for the balance of the term hercof and the amount
required to be paid on the Maturity Date (such obligations are collectively and singularly
referred to herein as “Defeasance Collateral”) each of which shall be duly endorsed by
the holder thereof as directed by Lender or accompanied by a written instrument of
transfer in form and substance wholly satisfactory to Lender {including, without
limitation, such instrument as may be required by the depository institution holding such
securities or the issuer thereof, as the case may be, to effectuate book-entry transfers and
pledges through the book-entry facilities of such institution) in order to perfect a first
priciity security interest in such Defeasance Collateral in favor of Lender. The
Defeasance Collateral may be purchased by Lender on Borrower's behalf, in which case
Borrowe: shall deposit with Lender at least three days before the Defeasance Date a sum
sufficient, ‘i’ Lender’s sole and absolute discretion, to purchase the Defeasance
Collateral. Adtysums in excess of the amount necessary to purchase the Defeasance
Collateral shall b=+emitted to Borrower upon release of the Mortgaged Property.

(v)  Borrowsr shall deliver the following to Lender, at Borrower’s cost, on or
prior to the Defeasance Dite:

(A) a pledgel snd security agreement, in form and substance
satisfactory to Lender in ifs sole discretion, creating a first priority security
interest in favor of Lender in ths Defeasance Collateral (the “Defeasance Security

Agreement”);

(B)  a certificate of Borrower certifying that all of the requirements
hereunder for a defeasance have been satisfieq:

(C)  an opinion of counsel that is standard in commercial lending
transactions and subject only to customary qualifications, assumptions and
exceptions, in form and substance and delivered by couns<!satisfactory to Lender
in its sole discretion stating, among other things, (x) that Leiider has a perfected
first priority security interest in the Defeasance Collateral, (y) that this Defeasance
Security Agreement is enforceable against Borrower in accordance with its terms
and (2) if a Securitization (as defined in the Security Instrument) hss occurred,
that the defeasance will not cause the REMIC trust formed pursuart! to-such
Securitization to fail to qualify as a “real estate mortgage investment conduit” (a
“REMIC™), within the meaning of Section 860D of the Internal Revenue: Code of
1986, as amended from time to time or any successor statute (the “Code”);

(D) an opinion of an independent certified public accountant
acceptable to Lender representing and warranting to Lender that the Defeasance
Collateral will generate monthly amounts equal to or greater than the Scheduled
Defeasance Payments including the amount required to be paid on the Maturity
Date of this Note, and such other approvals required by Lender;
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(E)  ifrequired by any Rating Agency, evidence in writing from each of
the Rating Agencies to the effect that such release will not result in a
qualification, downgrade or withdrawal of any rating in effect immediately prior
to the Defeasance Date for any securities or “Pass-Through Certificates” issued
pursuant to the terms of a trust and servicing agreement in the event that this Note
or any interest therein is included in a REMIC or other Securitization vehicle;

(F)  such other certificates, opinions, documents or instruments as
Lender may reasonably require; and

(G)  upon approval by Lender of the schedule of Defeasance Collateral
to be delivered to Lender, Borrower shall (1) pay Lender a nonrefundable fee, in
“n amount reasonably determined by Lender, as compensation for the review,
apslysis and processing of the defeasance request; and (ii) if required by Lender,
deposit-with Lender an amount estimated by Lender to be sufficient to fund all
other fles, costs and expenses related to the defeasance, including Lender’s
reasonavic attorneys’ fees and expenses and rating agency fees, if any and
expenses togethr with all expenses and costs associated with the release of the
lien on the Mortgzgec Property. Borrower shall be responsible for all fees, costs
and expenses assotiated with the defeasance which, if not covered by the above
deposit, shall be paid 10 Zender no later than the Defeasance Date.

Upon compliance with the foregoing ™ requirements relating to the delivery of the
Defeasance Collateral, together with the simulteneous compliance with the requirements for
Defeasance contained in each of the Other Notes, tli'Mortgaged Property shall be released from
the lien of the Security Instrument and the Defeasance ‘Collateral shall be the sole source of
collateral which shall secure this Note,

The “Defeasance Period” shall mean the period of tiine: (1) commencing on the date
which is the later to occur of: (A) two (2) years after the “start-up day”, within the meaning of
Section 860(G)(a)(9) of the Code, of the REMIC that holds this Ncie: and (B) thirty-six (36)
months after the date of the first regularly scheduled monthly payment due hereunder, and
(2) ending on the Early Payment Date. The “Rating Agencies” shall mean, collectively, Standard
and Poor’s Ratings Services, Moody’s Investors Service, Inc., and Fitch, In... and their
respective successors and assigns, to the extent each of the foregoing performed c:¢dit rating
services for the REMIC or other Securitization vehicle which owns this Note,

(6)  Successor Borrower. In connection with a defeasance under this Section,
Borrower shall establish or designate a successor entity (the “Successor Borrower”) which shall
be a single purpose entity approved by Lender in its sole discretion. Borrower shall transfer and
assign all obligations, rights and duties under and to this Note together with the Defeasance
Collateral to such Successor Borrower, Such Successor Borrower shall assume the obligations of
Borrower under this Note and the Security Instrument and Borrower shall be relieved of its
obligations under such documents except for any such representations that specifically survive
the defeasance. Borrower shall pay $1,000 to any such Successor Borrower as consideration for
assuming the obligations under this Note and the Security Instrument. Borrower shall pay all
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costs and expenses incurred by Lender, including Lender’s reasonable attorneys’ fees and
expenses, incurred in connection with establishment of the Successor Borrower.

H Defeasance Collateral Account. All cash from interest and principal payments
paid on the Defeasance Collateral shall be paid over to Lender for each Scheduled Defeasance
Payment and applied first to accrued and unpaid interest and then to principal, Any cash from
interest and principal paid on the Defeasance Collateral not needed to pay accrued and unpaid
interest or principal shall be retained in a designated account established by Borrower or
Successor Borrower as the case may be, (the “Defeasance Collateral Account™) which shall
constitute additional collateral for the loan evidenced hereby. The Defeasance Collateral Account
shall coriain only cash from interest and principal paid on the Defeasance Collateral. Borrower
or Successo: Rorrower, as applicable, shall be the owner of the Defeasance Collateral Account
and shall repert 211 income accrued thereon for federal, state and local income tax purposes and
shall pay all costs @ud expenses associated with opening and maintaining the account and may
pay all costs and cxperses associated with maintaining the Successor Borrower from such
account. Lender shall haye no responsibility to fund any Scheduled Defeasance Payments and
shall not be liable in any svay by reason of any insufficiency in the Defeasance Collateral
Account, Upon an assumption by Successor Borrower acceptable to Lender, Borrower shall be
relieved of its obligations under tais Note and the Defeasance Security Agreement and, to the
extent such documents relate to the Mor gaged Property, the Other Security Documents,

(8)  Release of Security Instruméii Following Defeasance. Upon compliance with the
requirements hereunder for a defeasance and tha siiultaneous compliance with the requirements
for Defeasance contained in each of the Other Netes, the Mortgaged Property shall be released
from the lien of the Security Instrument and the Other Security Documents, and the Defeasance
Collateral shall be the sole source of collateral securirg ‘0is Note. Lender will, at Borrower’s
€xpense, execute and deliver any agreements reasonably redvested by Borrower 1o release the
lien of the Security Instrument from the Mortgaged Property.

(h)  Purchase of Defeasance Collateral. In the event of ‘puchase by Lender of the
Defeasance Collateral, such purchase may, in Lender's sole and absoiut: discretion be through
an affiliate of Lender or a third party entity. Borrower shall be responsible tcr the payment of
any brokerage or other transaction fees in connection with such purchase.

6. Default. An “Event of Default” shall occur ift

(@)  Borrower fails to make the full and punctual payment of any amount payzble
hereunder or under the Security Instrument or Qther Security Documents, which failure is not

cured on or before the fifth (5th) day after the date of written notice from Lender to Borrower of
such failure;

(b)  Borrower fails to pay the entire outstanding principal balance hereunder, together
with all accrued and unpaid interest, on the date when due, whether on the Maturity Date, upon
acceleration or prepayment or otherwise;
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(¢)  an Event of Defanlt (as defined in the Security Instrument or any of the Other
Security Documents) has occurred under the Security Instrument, or under the Security
Instrument and/or Other Security Documents; or

(@ an Event of Default has occurred under any of the Other Notes,

7. Acceleration. The whole of the Debt, including without limitation, the principal
sum of this Note, all accrued interest and all other sums due under this Note, the Security
Instrument and the Other Security Documents, together with any applicable Prepayment
Consideration, shall become immediately due and payable at the option of Lender, without
notice, 8 any time following the occurrence of an Event of Default.

8. Default Interest. Upon the occurrence of an Event of Default (including without
- limitation, the Zailure of Borrower to pay this Note in full on the Maturity Date), Lender shall be
entitled to receive aud Borrower shall pay interest on the entire unpaid principal balance of this
Note at the rate (the “Default Rate”) equal to the greater of: (a) four percent (4%) above the
Applicable Interest Ratc: or (b) four percent (4%) above the Prime Rate (hereinafter defined) in
effect at the time of the vecurrence of the Event of Default; provided, however, that
notwithstanding the foregoing, ir'nv event shall the Default Rate exceed the Maximum Rate
(hereinafter defined). The term “Rrimo Rate” shall mean the prime rate reported in the Money
Rates section of The Wall Street Jourma! for the date (the “Default Rate Calculation Date”) upon
which the Event of Default occurred, orif ¢ publication occurs upon such date, then the date of
publication immediately preceding the date of the, Event of Default. In the event that The Wall
Street Journal should cease or temporarily inisirupt publication, the term “Prime Rate” shall
mean the daily average prime rate published upon-it¢ Default Rate Calculation Date in another
business newspaper, or business section of a hewspaper, of national standing chosen by Lender.
In the event that a prime rate is no longer generally ovolished or is limited, regulated or
administered by a govermnmental or quasi-governmental body;-then Lender shall select a
comparable interest rate index which is readily available and verifiable to Borrower but js
beyond Lender’s control, The Default Rate shall be computed from 1hi occurrence of the Event
of Default until the actual payment in full of the Debt. This charge siial” he added to the Debt,
and shall be deemed secured by the Security Instrument. This clause, howsaver, shall not be
construed as an agreement or privilege to extend the Maturity Date, nor as a-waiver of any other
right or remedy accruing to Lender by reason of the occurrence of any Event of Defuv';,

9. Attorney Fees. In the event that Lender employs attorney(s) to collect th¢ Debt, to
enforce the provisions of this Note or to protect or foreclose the security herefor, Borrower
agrees to pay Lender’s reasonable attomey fees and disbursements, whether or not suit be
brought. Such fees shall be immediately due and payable.

10.  Limit of Validity. This Note is subject to the express condition that at no time
shall Borrower be obligated or required to pay interest or other charges on the Debt at a rate
which may subject Lender to civil or criminal liability as a result of such rate exceeding the
maximum interest rate which Borrower is permitted to pay by applicable law (the “Maximum
Rate”). If by the terms of this Note, Borrower is at any time required or obligated to pay interest
or other charges on the Debt at a rate in excess of the Maximum Rate, the rate of interest due
under this Note shall be deemed to be immediately reduced to the Maximum Rate and any
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