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AMENDED AND RESTATED
MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS AND
FIXTURE FILING
by and among

Oakwood Claciugo Associates, LLC , Elmwood Chicago Associates, LLC, Landings Chicago
Associates, LLC, and Wallkill Chicago Associates, LLC,

each a Delaware limited liability company
(collectively, Borrower)

and

PNC BANK,/MATIONAL ASSOCIATION
(Lender)

Dated: January 7, 2008

Location: ATTBuilding
225 West Randolph Street
Chicago; Ccok County, Illinois

Property Identification Nurabcr:

#17-09-443-001-0000
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#17-09-443-003-0000
#17-09-443-004-0000
#17-09-443-005-0000
#17-09-444-001-0000 (PT)
#17-09-444-016-0000
#17-09-444-020-0000

PREPARED BY, RECORD AND RETURN TO:

PNC BANK, NATIONAL ASSOCIATION

Box 400-CT CGC 10851 Mastin, Suite 300

Overland Park, Kansas 66210
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THIS AMENDED AND RESTATED MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS AND FIXTURE FILING (the “Security
Instrument”) is made as of January 7, 2008, by and among Oakwood Chicago Associates, LLC,
Elmwood Chicago Associates, LLC, Landings Chicago Associates, LLC, and Wallkill Chicago
Associates, LLC, each a Delaware limited liability company (collectively, “Borrower”), having
its principal place of business (or residing) at c/o Kushner Companies, 18 Columbia Turnpike,
Florham Park, New Jersey 07932, and PNC Bank, National Association (“Lender”), having a
mailing address at 10851 Mastin, Suite 300, Overland Park, Kansas 66210.

RECITALS:

WELEREAS, Lender made a loan to Borrower on December 28, 2007 in the original
principal ameupt-of $132,151,111.88, as evidenced by four (4) Promissory Notes dated as of
December 27,2007 in the aggregate original principal amount of $132,151,111.88 (the “Original
Notes”), which Originai Notes were secured by, among other items, a certain Mortgage, Security
Agreement, Assignment of Leases and Rents and Fixture Filing dated as of December 28, 2007
executed by Borrower in fayor of Lender (the “Original Mortgage™); and

WHEREAS, pursuant to tnat sertain Rider to Loan Application dated December 28, 2007
issued by Lender, Borrower has requesed that Lender make an additional advance in the amount
of $96,848,888.12 (the “Additional Advznze”), and Lender has agreed to make the Additional
Advance;

WHEREAS, Lender and Borrower hiave agreed to amend and restate the Original
Mortgage to reflect the Additional Advance and to make certain other changes related to the
Additional Advance and the related Mezzanine Loan {as hereinafter defined);

NOW, THEREFORE, FOR AND IN CONSIDERATION OF THE ADDITIONAL
ADVANCE AND OTHER GOOD AND VALUABLE CCNSIDERATION, THE RECEIPT
AND SUFFICIENCY OF WHICH IS HEREBY ACKNGV/!ZEDGED, LENDER AND
BORROWER HEREBY AMEND AND RESTATE THE ORIGINAL MORTGAGE IN ITS
ENTIRETY AS FOLLOWS:

THIS AMENDED AND RESTATED MORTGAGE, SECURITY ACGPLEMENT,
ASSIGNMENT OF LEASES AND RENTS AND FIXTURE FILING (the  “Szcurity
Instrument”) is made as of January 7, 2008, by and among Oakwood Chicago Associates, LLC,
Elmwood Chicago Associates, LLC, Landings Chicago Associates, LLC, and Wallkill Chicago
Associates, LLC, each a Delaware limited liability company (collectively, “Borrower”), having
its principal place of business (or residing) at ¢/o Kushner Companies, 18 Columbia Turnpike,
Florham Park, New Jersey 07932, and PNC Bank, National Association (“Lender”), having a
mailing address at 10851 Mastin, Suite 300, Overland Park, Kansas 66210,

RECITALS:

To secure the payment of an indebtedness in the aggregate principal sum of TWO
HUNDRED TWENTY NINE MILLION AND NO/100 DOLLARS ($229,000,000.00), lawful
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money of the United States of America, to be paid with interest according to the following: (1)
that certain Amended and Restated Promissory Note of even date herewith executed by
Elmwood Chicago Associates, LLC in the original principal amount of $10,086,534.00, (2) that
certain Amended and Restated Promissory Note of even date herewith executed by Oakwood
Chicago Associates, LLC in the original principal amount of $145,982,000.00, (3) that certain
Amended and Restated Promissory Note of even date herewith executed by Landings Chicago
Associates, LLC in the original principal amount of $31,478,569.00, and (4) that certain
Amended and Restated Promissory Note of even date herewith executed by Wallkill Chicago
Associates, LLC in the original principal amount of $41,452,893.00, copies of which are
attached *o and made a part hereof as Exhibit B-1, Exhibit B-2, Exhibit B-3, and Exhibit B-4
(said Fromissory Notes, together with all extensions, renewals or modifications thereof, are
referred to sollectively as the “Notes”, and said indebtedness, interest and all other sums due
hereunder, an4 nnder the Notes and the Other Security Documents (hereinafter defined),
including appliczt!e attorney fees and costs, is collectively referred to as the “Debt”), which
Debt in the aggregate shall not at any time exceed the sum of 200% of the original principal
amount of the Notes), ‘Borrower hereby irrevocably mortgages, gives, grants, bargains, sells,
alienates, conveys, confirias, riedges, assigns, grants a security interest in, and hypothecates to
Lender, its successors and assigns, with the right to entry and possession, all of its estate, right,
title and interest in, to, and unde: any and all of the following described property (collectively the
“Mortgaged Property”), whether ncv cwned or held or hereafter acquired:

(@)  The real property described in-Exhibit A attached hereto (the “Premises™) and the
buildings, structures, additions, enlargemerts. extensions, modifications, repairs, replacements
and improvements now or hereafter located therecp (the “Improvements™);

(b)  all easements, rights-of-way, strips 204" gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, and all estates, rights, titles, interests, privileges, libirties. tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belongiig; relating or pertaining to the
Premises and the Improvements and the reversion and reversions, reinizinder and remainders, and
all land lying in the bed of any street, road or avenue, opened 0 proposed, in front of or
adjoining the Premises, to the center line thereof and all the estates, righits, titles, interests, dower
and rights of dower, curtesy and rights of curtesy, property, possession. cliim and demand
whatsoever, both at law and in equity, of Borrower of, in and to the Pieuiises and the
Improvements and every part and parcel thereof, with the appurtenances thereto; 2ii4

(c) all other assets of Borrower, of every kind and nature, now existing and hereafter
acquired and arising and wherever located, related to the ownership or operation of the Premises,
including without limitation, accounts, deposit or reserve accounts, commercial tort claims, letter
of credit rights, chattel paper (including electronic chattel paper), documents, instruments,
investment property, general intangibles (including payment intangibles), software, goods,
inventory, equipment, furniture and fixtures, all supporting obligations of the foregoing, and all
cash and noncash proceeds and products (including without limitation insurance proceeds) of the
foregoing, and all additions and accessions thereto, substitutions therefor and replacements
thereof, and including, without limitation, the following;

ATLANTA:4983035.2
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(1)  all machinery, equipment, fixtures (including but not limited to all heating,
air conditioning, plumbing, lighting, communications and elevator fixtures), building equipment,
materials and supplies, and other property of every kind and nature, whether tangible or
intangible, owned by Borrower, or in which Borrower has or shall have an interest, now or
hereafter located upon the Premises and the Improvements, or appurtenant thereto, and usable in
connection with the present or future operation and occupancy of the Premises and the
Improvements (hereinafter collectively called the “Equipment”), including the proceeds of any
sale or transfer of the foregoing, and, without limiting the generality of the foregoing, if any such
Equipment is subject to any prior security interest or prior security agreement (as such terms are
defined in the Uniform Commercial Code, as adopted and enacted in the state or states in which
any of tho'Mortgaged Property is located), then the Mortgaged Property shall include all of the
right, title a%d interest of Borrower in and to any such Equipment, together with all deposits and
payments now or hereafter made by Borrower with respect to such Equipment;

(2) © all awards, payments or compensation, including interest thereon,
heretofore or hereafter niade with respect to the Mortgaged Property for any injury or decrease in
the value of the Mortgag:d Property related to any exercise of the right of eminent domain or
condemnation (including witnout-limitation, any transfer made in lieu of or in anticipation of the
exercise of said rights or for a caange of grade);

(3)  all leases [incinding, without limitation, that certain Lease dated on or
about December 28, 2007 between Borrower,.as landlord, and AT&T Services, Inc. (the “ATT
Tenant™), as tenant (the “ATT Lease™)], ieciprocal easement agreements, tenant in common
agreements (including without limitation that certain Amended and Restated Co-Tenancy
Ownership Agreement dated January 4, 2008, cxecuted by each Borrower (the “TIC
Agreement”), and other agreements and arrangementg a:i=cting the use, enjoyment or occupancy
of, or the conduct of any activity upon or at the Premi.cs and the Improvements heretofore or
hereafter entered into (the “Leases”), all income, rents' (including, without limitation, all
percentage rents), issues, profits and revenues (including all o119sd gas or other mineral royalties
and bonuses) from the Mortgaged Property (the “Rents”) and all proczeds from the sale or other
disposition of the Leases and the right to receive and apply the Rents ‘o the payment of the Debt,
subject to the Excepted Rights and Excepted Payments;

(4)  all proceeds of, and any unearned premiums on, any 1siziance policies
covering the Mortgaged Property, including, without limitation, insurance procceds payable
under Schedule 9.1, clauses (i1), (iv)-(viii) of the ATT Lease, any “Restoration {)zficiency
Amount” (as defined in the ATT Lease), any “Lessee Insurance Payment” (as defined in the
ATT Lease)(excluding any Lessee Insurance Payment with respect to insurance described in
Schedule 9.1, clauses (i) and (iii) of the ATT Lease), the right to receive and apply the proceeds
of any insurance, judgments, or settlements made in lieu thereof, for damage to the Mortgaged
Property, excluding any Excepted Rights and Excepted Payments;

(5)  the right, in the name and on behalf of Borrower, but not to Borrower’s
exclusion, to appear in and defend any action or proceeding brought with respect to the
Mortgaged Property and to commence any action or proceeding to protect the interest of Lender
in the Mortgaged Property;

ATLANTA:4983035.2
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(6) any payment due to Borrower pursuant to Section 12.2(b) of the ATT
Lease; and

(7) any payment due to Borrower pursuant to any guaranty of the ATT Lease now or
hereafter in effect;

(8) all other property or collateral of any nature whatsoever, now or hereafter given as
additional security for the payment of the Debt, including without limitation, property
management agreements now or hereafter entered into with any person or entity providing
management services to the Mortgaged Property, service contracts, common area agreements,
licenses, n2rmits, construction warranties and other contracts, agreements and instruments
relating to-the Mortgaged Property (including, without limitation, agreements pursuant to which
Borrower acquiied any of the Mortgaged Property, and including any security or indemnities
given in connecran therewith), security deposits, royalties, refunds, expense reimbursements,
reserve or escrow dépesits or accounts related to the Mortgaged Property or any Lease and all
documents relating to escii of the foregoing.

TO HAVE AND TU.HOLD the Mortgaged Property unto and to the use and benefit of
Lender, and the successors and ¢ssigns of Lender, forever to secure the payment to Lender of the
Debt at the time and in the manmner provided for its payment in the Notes, in this Security
Instrument or in the Other Security Do rinents free from all rights and benefits under and by
virtue of the Homestead Exemption Laws; of the State of Illinois (which rights and benefits are
hereby expressly released and waived);

PROVIDED, HOWEVER, these presen:s are upon the express condition that, if
Borrower shall pay to Lender the Debt at the time an4 i the manner provided in the Notes, in
this Security Instrument or in the Other Security Documniets, and shall abide by and comply with
each and every covenant and condition set forth herein and ir'the Notes in a timely manner, these
presents and the estate hereby granted shall cease, terminaic-ond be void, and Lender shall
execute and deliver to Borrower a satisfaction or discharge of g Security Instrument, in
recordable form.

Borrower hereby represents and warrants to and covenants and agrees, with Lender as
follows:

1. Payment of Debt and Incorporation of Covenants, Conditions and Acr=ements.
Borrower will pay the Debt at the time and in the manner provided in the Notes, this Security
Instrument and the Other Security Documents. All the covenants, conditions and agreements
contained in: (a) the Notes; and (b) all and any documents (other than the Notes or this Security
Instrument) (collectively the “Other Security Documents”) now or hereafter executed by
Borrower and/or others in favor of Lender, which wholly or partially secure or guaranty payment
of the Notes, provide for any indemnity in favor of or payment to Lender related to the Debt, the
Notes or the Mortgaged Property, provide for any escrow/holdback arrangements or for any
actions to be completed by Borrower subsequent to the date hereof, or are otherwise related to
the loan secured by this Security Instrument (the “Loan”), are hereby made a part of this Security
Instrument to the same extent and with the same force as if fully set forth herein.
Notwithstanding anything herein to the contrary, neither this Security Instrument nor any of the

4-
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Other Security Documents shall secure the payment of any Environmental Losses (as defined in
that certain Environmental Indemnity Agreement executed in favor of Lender
contemporaneously herewith).

2. Warranty of Title. Borrower warrants that Borrower has good title to the
Mortgaged Property and has the right to mortgage, give, grant a security interest in, bargain, sell,
alienate, convey, confirm, pledge, assign and hypothecate the same and that Borrower possesses
an unencumbered fee estate in the Premises and the Improvements and that it owns the
Mortgaged Property free and clear of all liens, encumbrances and charges whatsoever except for
those exceptions shown in the title insurance policy in favor of Lender insuring the lien of this
Security Instrument, none of which will materially and adversely affect the ability of Borrower
to pay in {u'l-the Debt, the use of the Mortgaged Property for the use currently being made
thereof, the orcration of the Mortgaged Property, or the value of the Mortgaged Property.
Borrower shall iciever warrant, defend and preserve such title and the validity and priority of the
lien of this Security-insiument to Lender against the claims of all persons whomsoever.

3. Insurance Regiirements. If the ATT Lease is in full force and effect, Borrower,
at its sole cost and expense, shall cause ATT Tenant, for the mutual benefit of Borrower and
Lender to obtain and maintain dring the entire term of the ATT Lease policies of insurance that
satisfy the requirements of Section 9.1 and Schedule 9.1 of the ATT Lease and to pay the
Insurance Premiums (as hereafter defincd) or to self insure in accordance with and if permitted
by Section 9.2 of the ATT Lease. If at avy time during the term of this Security Instrument the
ATT Tenant fails to meet the requirements for self-insurance in accordance with the ATT Lease,
then Borrower, at its sole cost and expense, shal! cause ATT Tenant, for the mutual benefit of
Borrower and Lender to obtain and maintain duringr2 entire term of the ATT Lease policies of
insurance that satisfy the requirements of Section 9.1 apa Schedule 9.1 of the ATT Lease and to
pay the Insurance Premiums (as hereafter defined). If at 2:y time during the term of this Security
Instrument, the ATT Lease is not in full force and effect, or ATT Tenant fails (beyond any
applicable notice and/or grace period as provided in accordancé with the ATT Lease) to obtain
and maintain policies of insurance or to pay the Insurance Premirving as the same become due
and payable in accordance with Section 9.1 and Schedule 9.1 of the ATT Lease, then the
following provisions shall apply:

(@)  Borrower, at its sole cost and expense, will keep the Mortgaged Property insured
during the entire term of this Security Instrument for the mutual benefit of Borrov/e: and Lender
against loss or damage by fire and against loss or damage by other risks and hazards ‘overed by
a standard extended coverage insurance policy providing “special” form coverage including, but
not limited to, fire, lightning, explosion, windstorm or hail, smoke, aircraft or vehicles, riot or
civic commotion, terrorism (if such coverage is available), vandalism, malicious mischief,
burglary, theft, sprinkler leakage, sinkhole collapse, volcanic action, falling objects, weight of
snow, ice or sleet or water damage, and to the extent required by Lender, earthquake or any other
risks insured against by persons operating like properties in the locality of the Mortgaged
Property. Such insurance shall be in an amount not less than the lesser of (i) the then full
replacement cost of the Mortgaged Property, without deduction for physical depreciation, or
(1) the outstanding principal balance of the Debt; but in any event an amount sufficient to ensure
that the insurer issuing said policies would not deem Borrower a co-insurer under said policies.
The policies of insurance carried in accordance with this paragraph shall be paid annually in

.5.
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advance, shall contain the “Replacement Cost Endorsement” with a waiver of depreciation, and,
if required by Lender, shall contain “Ordinance and Law” coverage. Any deductibles applicable
to any insurance policy with respect to physical loss (including fire, lightning, windstorm or hail,
smoke, aircraft or vehicles, riot or civil commotion, terrorism, vandalism, sprinkler leakage,
sinkhole collapse, volcanic action, falling objects, weight of snow, ice or sleet and water
damage) shall not exceed $50,000 (except where a separate wind loss deductible applies in
which event the deductible shall not exceed two percent (2%) of the face amount of the policy).
If Borrower does not provide Lender evidence of the insurance coverages required under this
Security Instrument within two (2) business days before expiration or termination of any existing
policies, J.ender may purchase insurance at Borrower’s expense to cover Lender’s interest in the
Premiscs. -7 he insurance may, but need not, protect Borrower’s interest. The coverages that
Lender puichazes may not pay any claim that Borrower makes or any claim that is made against
Borrower in ceianzction with the Premises. Borrower may later cancel any insurance purchased
by Lender, but oruy after providing Lender with evidence that Borrower has obtained insurance
as required by this Security Instrument. If Lender purchases insurance for the Premises,
Borrower will be resrsusible for the costs of such insurance, including, without limitation,
interest and any other charzes which Lender may impose in connection with the placement of the
insurance, until the effective date-cf the cancellation or expiration of the insurance. The costs of
the insurance may be added to tue Indebtedness. The cost of the insurance may be more than the
cost of insurance Borrower may be akje-to obtain on its own.

(b)  Borrower, at its sole cost'and-expense, for the mutual benefit of Borrower and
Lender, shall also obtain and maintain dur.ng the entire term of this Security Instrument the
following policies of insurance:

(1) Flood insurance (meeting the crirzit requirement of the Federal Insurance
Administration) if any part of the Mortgaged Projcrty is located in an area identified by
the Federal Emergency Management Agency as an area Laving special flood hazards and
in which flood insurance has been made available undcr-the Flood Disaster Protection
Act of 1973 (and any successor act thereto) in an amount 2¢ jzast equal to the lesser of
(A) the outstanding principal balance of the Debt; (B) the maximum amount of coverage
available to Borrower under the National Flood Insurance Program; or (C) the then full
replacement cost of the Mortgaged Property, without deduction for phiysical depreciation.

(1)  General liability insurance on an “occurrence basis”, in the zinount of at
least $1,000,000.00 per occurrence, and $2,000,000.00 in the aggregate per <courrence
against claims for bodily injury or property damage occurring on, in or about the
Mortgaged Property, which insurance shall include a commercial excess or umbrella
liability of $50,000,000.00 per occurrence and in the aggregate.

(ii1)  Business Income and/or Rental Value insurance in an amount equal to the
sum of: (A) the total anticipated rental income (including percentage rents) payable by all
tenants under Leases (whether or not such Leases are terminable in the event of a fire or
casualty); (B) the total amount of all Taxes (hereinafter defined), Other Charges
(hereinafter defined) or similar charges which a tenant is obligated to pay on Borrower's
behalf; and (C) an amount equal to the fair rental value of any portion of the Mortgaged
Property occupied by Borrower; for a period of at least twenty four (24) months after the

-6-
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date of the fire or other casualty in question, with a twelve (12) month period of extended
indemnity. The amount of such insurance shall be increased from time to time during the
term of this Security Instrument as and when Lender requires, to reflect all rent,
additional rent, increased rent and increased additional rent payable by all new or renewal
tenants, and all increased profits or other income from the Mortgaged Property. No
exclusions shall be allowed for any risks specifically enumerated in subsection (a) above.

(iv)  Boiler and Machinery Insurance if any steam boiler, air conditioning
equipment, high pressure piping, machinery and equipment pressure vessels or similar
apparatus now exists or is hereafter installed in the Improvements (excepting any such
appuratus located within and serving individual residential units of the Improvements, if
any).

(v»*) Such other insurance as may from time to time be required by Lender in
order to protcctiits interests.

(vi)  Notwiihstanding anything in subsection 3(a) above to the contrary,
Borrower shall be required to obtain and maintain coverage in its standard extended
coverage insurance poliy (or by a separate policy) against loss or damage by terrorist
acts in an amount equal t0 100% of the “full replacement cost” of the Mortgaged
Property; provided that such coverage is available. In the event that such coverage with
respect to terrorist acts is not included as part of the standard extended coverage
insurance policy required by subse:tion 3(a) above, Borrower shall, nevertheless be
required to obtain coverage for terrorisni (7s stand alone coverage) in an amount equal to
100% of the “full replacement cost” of ‘thc Mortgaged Property; provided that such
coverage is available. Notwithstanding the foiegoing, with respect to any such stand-
alone policy covering terrorist acts, Borrower shziliiot be required to pay any Insurance
Premiums (as hereafter defined) solely with respect t5 such terrorism coverage in excess
of the Terrorism Premium Cap (as hereafter defined); nrovided that if the Insurance
Premiums payable with respect to such terrorism coverage: exceeds the Terrorism
Premium Cap, Lender may, at its option (1) purchase such siznd-alone terrorism policy,
with Borrower paying such portion of the Insurance Premiums wiih respect thereto equal
to the Terrorism Premium Cap and the Lender paying such portion ¢f the Insurance
Premiums in excess of the Terrorism Premium Cap or (2) modify the deductivle amounts,
policy limits and other required policy terms to reduce the Insurance Preriruims payable
with respect to such stand-alone terrorism policy to the Terrorism Premium Cas. As used
herein, (i) “Terrorism Premium Cap” means an amount equal to 150% of the aggregate
Insurance Premiums payable with respect to all the insurance coverage under Section 3(a)
above for the last policy year in which coverage for terrorism was included as part of the
standard extended coverage insurance policy required by subsection 3(a) above, adjusted
annually by a percentage equal to the increase in the Consumer Price Index (hereinafter
defined) and (ii) “Consumer Price Index” means the Consumer Price Index for All Urban
Consumers published by the Bureau of Labor Statistics of the United States Department
of Labor, New York Metropolitan Statistical Area, All Items (1982-84 = 100), or any
successor index thereto, approximately adjusted, and in the event that the Consumer Price
Index is converted to a different standard reference base or otherwise revised, the
determination of adjustments provided for herein shall be made with the use of such

-
ATLANTA:4983035.2




0801033042 Page: 9 of 134

UNOFFICIAL COPY

conversion factor, formula or table for converting the Consumer Price Index as may be
published by the Bureau of Labor Statistics or, if said Bureau shall not publish the same,
then with the use of such conversion factor, formula or table as may be published by
Prentice-Hall, Inc., or any other nationally recognized publisher of similar statistical
information; and if the Consumer Price Index ceases to be published, and there is no
successor thereto (i) such other index as Lender and Borrower shall agree upon in writing
or (ii) if Lender and Borrower cannot agree on a substitute index, such other index, as
reasonably selected by Lender. Borrower shall obtain the coverage required under this
subsection (j) from a carrier which otherwise satisfies the rating criteria specified in
Seetion 3(f) below (a “Qualified Carrier”) or in the event that such coverage is not
available from a Qualified Carrier, Borrower shall obtain such coverage from the highest
rated 1nsurance company providing such coverage.

(¢)  Alipolicies of insurance (individually, a “Policy”, and collectively the “Policies”)
required pursuant t0 fitis Security Instrument: (i) shall be issued by an insurer satisfactory to
Lender, in its sole disczetion; (ii) shall contain a mortgagee non-contribution clause satisfactory
to Lender, in its sole discet:cw; naming Lender as the person to which all payments made by
such insurance company shall b paid; (iii) shall be maintained throughout the term of this
Security Instrument without cost to. Lender; (iv) shall be assigned and delivered to Lender;
(v) shall contain such provisions az-Lsnder deems necessary or desirable to protect its interest
including, without limitation, endorseiints providing that neither Borrower, Lender nor any
other party shall be a co-insurer under said Pulicies and that Lender shall receive at least thirty
(30) days prior written notice of any modifieatien, termination or cancellation of the applicable
Policy; and (vi) shall be satisfactory in form and substance to Lender and shall be approved by
Lender as to amounts, form, risk coverage, deductibies; loss payees and insureds. Borrower shall
pay the premiums for such Policies (the “Insurance ¥'zerniums™) as the same become due and
payable. Not later than thirty (30) days prior to the cxpiration date of each of the Policies,
Borrower will deliver to Lender satisfactory evidence of the 1enewal of each expiring Policy.

(d)  If insurance for earthquake or special hazards is obtuin<d by Borrower in its sole
discretion and without requirement of Lender, then Borrower, when obtaining such insurance
coverage, shall meet the insurance requirements hereof except as to matiers requiring Lender’s
further approval, and such insurance coverage: (i) shall be within the meaning of a “Policy” or
“Policies”; and (ii) shall be for the benefit of Lender and all proceeds thercof constitute
additional security for the Debt, and Lender shall have all rights with respect to and be entitled to
receive all proceeds in the same manner it would receive any Insurance Proceeds (heseinafter
defined) in the event the Mortgaged Property is damaged or destroyed by a Casualty (hereinafter
defined) or by any risk or loss insured against.

(e)  Any failure by Lender to insist on full compliance with all of the above insurance
requirements at closing does not constitute a waiver of Lender’s right to subsequently require full
compliance with these requirements.

()  All insurance required hereunder shall be issued by companies approved by
Lender and licensed to do business in the state where the Property is located. All policies
evidencing the required insurance shall contain a special mortgagee clause in favor of Lender
providing, among other things, that the policies may not be canceled without thirty (30) days

-8-
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prior to written notice to Lender; shall not contain any effective co insurance provisions; shall be
written for a term of not less than one year, with premiums prepaid, and shall be issued by a
company or companies acceptable to Lender and having a rating of A or higher (or the
equivalent thereof) from at least two (2) of the Rating Agencies (one of which shall be Standard
& Poor's if Standard & Poor's is rating the securities issued in any Securitization (the
"Securities") and one of which must be Moody's if Moody's is rating the Securities, or if only
one Rating Agency is rating the Securities, then by such one Rating Agency.

4, Casualty Loss. If the ATT Lease is in full force and effect, then the provisions of
the ATT. Lease shall govern notice of a Casualty (as hereafter defined), the settlement,
adjustrien?, collection and application of the Insurance Proceeds (as hereafter defined) and the
restoratioit of the Mortgaged Property; provided, however, so long as the ATT Lease remains in
effect Borrowsi shall cause all insurance proceeds payable under Schedule 9.1, clauses (i), (iv),
(vi) or (vii) of the)ATT Lease, any “Restoration Deficiency Amount” (as defined in the ATT
Lease), and any “Lessee Insurance Payment” (as defined in the ATT Lease) to be paid to Lender
and disbursed in accordance with the ATT Lease. If the ATT Lease is cancelled, surrendered or
terminated, then the following nrovisions shall apply:

(a)  If the Mortgaged Property is damaged or destroyed, in whole or in part, by fire or
other casualty (a “Casualty”), Borower shall give prompt notice thereof to Lender. Borrower
hereby authorizes and empowers Lenae: to settle, adjust or compromise any claims for any
insurance proceeds arising from any Casuvalty (the “Insurance Proceeds”), to receive such
Insurance Proceeds and to retain and apply such Insurance Proceeds as set forth herein; provided,
however, with the written consent of Lender, Borrower may settle, adjust or compromise any
such claim. If no Event of Default (hereinafter d¢fined), or event which with the giving of notice
or passage of time, or both, would give rise to an Eveut-of Default, has occurred as of the date of
the Casualty or as of the date any Insurance Proceeds #rcto be paid or disbursed to Borrower,
then:

(1) If the aggregate amount of any Insurance“Proceeds resulting from a
Casualty is equal to $25,000.00 or less, such Insurance Proce:ds shall be paid directly to
Borrower and shall be applied by Borrower to the prompt repai and replacement of the
Mortgaged Property;

(i)  If the aggregate amount of any Insurance Proceeds iesulting from a
Casualty (or series of related Casualties) exceeds $25,000.00 and the viwe of the
Mortgaged Property immediately following such Casualty remains greater than fifty
percent (50%) of its value immediately prior to such Casualty, then all Insurance
Proceeds from such Casualty shall be paid to Lender; provided, however, that so long as
no Event of Default exists and subject to the requirements set forth herein, Lender shall
disburse such amounts of the Insurance Proceeds (after deduction for Lender’s costs and
expenses of collection) as Lender reasonably deems necessary for the repair or
replacement of the Mortgaged Property, with any balance remaining after such
disbursement being applied by Lender to the Debt in such priority and proportions as
Lender deems proper;
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(i) If the value of the Mortgaged Property immediately following any
Casualty (or series of related Casualties) does not exceed fifty percent (50%) of its value
immediately prior to such Casualties, then all Insurance Proceeds from such Casualties
shall be paid directly to Lender and Lender, at its discretion may declare the entire Debt
to be immediately due and payable and apply all such Insurance Proceeds, after deduction
for Lender’s costs and expenses of collection, to the Debt in such priority and proportions
as Lender deems proper. In the event Lender does not declare the entire Debt to be
immediately due and payable, Borrower shall promptly repair, replace or rebuild any part
of the Mortgaged Property destroyed by such Casualty. In such event, subject to the
requirements set forth herein, Lender shall disburse such amounts of the Insurance
Froceeds as Lender reasonably deems necessary for the repair or replacement of the
Mortgaged Property, with any balance remaining after such disbursement being applied
by Lenrder to the Debt in such priority and proportions as Lender deems proper; and

(iv) if no Event of Default (as hereinafter defined) has occurred, and no event
has occurred. thai with notice and/or the passage of time, or both, would constitute an
Event of Default, then.no Prepayment Consideration (as defined in the Notes) will be
then due with respect to.2ny application of Insurance Proceeds to the Debt pursuant to
subclauses (ii) or (iii) above, or with respect to any required prepayment of the entire
Debt pursuant to Lender’s ‘el<ction to declare the entire Debt to be immediately due and
payable pursuant to subclause(i17) above. An Event of Default which existed but which
was completely cured prior to the d=te of Casualty shall not in itself give rise to any
Prepayment Consideration under thi: subsection.

(b)  All disbursements of any portion ¢fary Insurance Proceeds held by Lender shall
be subject to all terms and conditions deemed neccssary by Lender, including: (1) Lender’s
receipt of satisfactory requests for disbursements, raid bills and lien waivers, architect
certificates or other certificates, and certificates or endorsenients from title insurance companies;
(i) Borrower’s deposit with Lender of any additional funds-necessary to supplement the
Insurance Proceeds, so as to cover, in advance, the entire cust'of the necessary repairs or
replacements to the Mortgaged Property as established by the cetificate of an architect or
engineer (employed by Lender at Borrower’s expense); (iii) such architect’s or engineer’s
determination that such repairs or replacements may be effected within a period of six (6)
months or less; (iv) Borrower’s prompt and diligent completion of such repairs ¢1 replacements
in accordance with plans and specifications submitted to and approved by Lender; and
(v) Lender’s inspection, at Borrower’s cost and expense, of the repairs or replacerierts to the
Mortgaged Property to verify that such repairs or replacements have been completed in a good
and workmanlike manner and are otherwise acceptable to Lender. Lender, whether in possession
of the Premises or not, shall not have any obligation to advance or make funds other than the
Insurance Proceeds available for the repair or replacement of the Mortgaged Property.

5. Payment of Taxes and Other Charges.

(a)  Borrower shall pay and discharge (or cause ATT Tenant to pay and discharge) all
taxes, assessments, water rates and sewer rents now or hereafter levied or assessed or imposed
against the Mortgaged Property or any part thereof (collectively the “Taxes”), and all ground
rents, utility charges, maintenance charges, other governmental impositions, and all other liens or
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charges whatsoever which may be or become a lien or charge against the Mortgaged Property
(including without limitation, mechanics and materialmen’s liens, vault charges and license fees
for the use of vaults, chutes and similar areas adjoining the Premises), now or hereafter related
to, or levied, assessed or imposed against, the Mortgaged Property or any part thereof
(collectively the “Other Charges”) as the same become due and payable. Borrower will deliver to
Lender, promptly upon Lender’s request, evidence satisfactory to Lender that the Taxes and
Other Charges have been paid prior to the same becoming delinquent to the extent ATT Tenant
maintains documentation as part of its customary retention policy; provided, however, ATT
Tenant shall be required to maintain in its records, evidence of payment of real estate taxes for a
period of not less than four (4) years.

(b)" -~ After prior written notice to Lender, Borrower, at its own expense, or ATT Tenant
at its expensc, iy contest by appropriate legal proceeding, promptly initiated and conducted in
good faith and wiin due diligence, the amount or validity or application in whole or in part of any
of the Taxes or Otlier Charges, provided that in the case of any contest by ATT Tenant, ATT
Tenant complies with/tiie requirements of Section 8.6(c) of the ATT Lease with respect to
permitted contests and in the case of any contest by Borrower: (i) no Event of Default has
occurred and shall be continuing:-{ii) Borrower is permitted to do so under the provisions of any
mortgage, deed of trust, ground lease, or other instrument which creates a superior or junior lien
to this Security Instrument (it being nnderstood that no such superior or junior liens will be
permitted unless specifically allowed, 1 writing, by Lender); (iii) such proceeding shall be
permitted under and be conducted in accordznce with the provisions of any other instrument to
which Borrower is subject and shall nov. constitute a default thereunder; (iv) neither the
Mortgaged Property nor any part thereof or intcrest therein will be in danger of being sold,
forfeited, terminated, cancelled or lost; (v) Borrewei, shall have set aside adequate reserves
(which Lender may at its option require to be placed in-escrow with Lender) for the payment of
the Taxes or Other Charges, together with all interest and penalties; and (vi) Borrower shall have
furnished such security as may be required in the proceeding, or 2s may be requested by Lender
to insure the payment of any such Taxes or Other Charges, together with all interest and
penalties thereon.

6. Escrowed Funds. Borrower shall not be required to escrow any funds required
under this Section 6, as long as (i) the ATT Tenant is required to pay all Insitranze Premiums (or
the ATT Tenant has elected to self-insure in accordance with and if permitted Ly Gection 9.2 of
the ATT Lease), Taxes and Other Charges payable in accordance with the terric of the ATT
Lease and (i1) the entire ATT Lease remains in full force and effect. If the above cordifions are
not met, then the following provisions shall apply during the period when such conditions are not
met:

Borrower shall, at the option of Lender or its designee, pay to Lender or its designee on
the first day of each calendar month one-twelfth of an amount which would be sufficient to pay
all Insurance Premiums, Taxes and Other Charges payable, or estimated by Lender to be
payable, during the next ensuing twelve (12) months. (The aggregate of said amounts so held by
Lender is hereinafter called the “Escrowed Funds”). Borrower hereby pledges to Lender any and
all Escrowed Funds now or hereafter held by Lender as additional security for the payment of the
Debt. Lender will apply the Escrowed Funds to payments of Taxes, Other Charges and Insurance
Premiums required to be made by Borrower pursuant hereto. If the amount of the Escrowed
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Funds held by Lender shall exceed the amounts required for the payment of the Taxes, Other
Charges and Insurance Premiums described above, Lender shall, in its discretion, return any
excess to Borrower or credit such excess against future payments to be made to the Escrowed
Funds. If, at any time, the Escrowed Funds are not sufficient to pay the Taxes, Other Charges
and Insurance Premiums described above, Borrower shall promptly pay to Lender, upon demand,
an amount which Lender shall estimate as sufficient to make up the deficiency. Upon the
occurrence of an Event of Default, Lender may apply any Escrowed Funds held by it to the
payment of the following items in any order in its sole discretion:

(@) Taxes and Other Charges,

(&) Insurance Premiums;

(¢)” .~ Interest on the unpaid principal balance of the Notes;

(d) "~ ‘Amortization of the unpaid principal balance of the Notes; and

(e) ~ A'icther sums payable pursuant to the Notes, this Security Instrument and the
Othei Security Documents, including without limitation advances made by
Lender /rursuant to the terms of this Security Instrument and any applicable
Prepayment Consideration.

Until expended or applied as ibove provided, the Escrowed Funds shall constitute additional
security for the Debt. The Escrow:d Funds shall not constitute a trust fund and may be
commingled with other monies held by Iiender. No earnings or interest on the Escrowed Funds
shall be payable to Borrower.

To the extent Borrower timely deposits all required Escrowed Funds with Lender,
Borrower shall be relieved of any further obligation: to directly pay, or to deliver to Lender any
evidence of the payment of (prior to their expiration ordelinquency), any Insurance Premiums,
Taxes or Other Charges.

7. Condemnation. If the ATT Lease is in full force and effect, than the provisions of
the ATT Lease shall govern notice of a Condemnation (as hereafter defined), the settlement,
adjustment, collection and application of any award or payment th<i<ier and the restoration of
the Mortgaged Property. If the ATT Lease is cancelled, surrendered ‘or terminated, then the
following provisions shall apply:

Borrower shall promptly give Lender written notice of the actuei or threatened
commencement of any exercise of a right of condemnation or eminent domain affecting all or
any part of the Mortgaged Property (each such event being hereinafter referred to as a
“Condemnation”), and shall deliver to Lender copies of any and all papers served in connection
with any such Condemnation. Notwithstanding any taking (including but not limited to any
transfer made in lieu of or in anticipation of the exercise of such taking) of all or any part of the
Mortgaged Property through a Condemnation, Borrower shall continue to pay the Debt at the
time and in the manner provided for its payment in the Notes, this Security Instrument and the
Other Security Documents, and the Debt shall not be reduced until any award or payment
therefor shall have been actually received and applied by Lender (after deducting any expenses
of collection, including reasonable attorney’s fees) to the Debt. Lender shall not be limited to the
rate of interest paid on any such award or payment from a Condemnation but shall be entitled to
receive out of such award or payment interest at the rate then applicable under the Notes.
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Borrower shall cause any award or payment payable to Borrower in any Condemnation to be
paid directly to Lender. Lender shall apply, at Lender’s discretion, any such award or payment
(after deducting any expenses of collection, including reasonable attorney’s fees) to (a) the
reduction or discharge of the Debt (whether or not then due and payable) or (b) the restoration,
repair, replacement, or rebuilding of the portion of the Mortgaged Property remaining after the
Condemnation. No Prepayment Consideration shall be payable solely in connection with such
application; provided, however, that notwithstanding the foregoing, if an Event of Default is
existing as of the date of the Condemnation, or an event has occurred as of the date of the
Condemnation that with notice and/or the passage of time, or both, would constitute an Event of
Default hereunder, then any Condemnation awards or proceeds applied to the Debt pursuant to
this section shall be subject to the Prepayment Consideration computed in accordance with the
terms of the INotes. If the Mortgaged Property is sold, through foreclosure or otherwise, prior to
the receipt by ‘_erder of any such award or payment, Lender shall have the right, whether or not
a deficiency judgmeat on the Notes shall have been sought, recovered or denied, to receive said
award or payment in a2« amount sufficient to fully satisfy the Debt.

8. Leases and Reats. Borrower does hereby absolutely and unconditionally assign to
Lender all current and future Teases and Rents, it being intended by Borrower that this
assignment constitutes a present, ahsolute assignment and not an assignment for additional
security only, subject, however, tc.thi».Excepted Rights and Excepted Payments (as hereafter
defined). The terms and conditions o this assignment shall be governed by the Assignment of
Leases and Rents (the “Assignment of Lezses”) executed by Borrower in favor of Lender
contemporaneously with this Security Instrument. Except as permitted pursuant to the
Assignment of Leases, Borrower shall not enter.ioto any future Leases of all or any part of the
Mortgaged Property. The “Excepted Rights and Cxccpted Payments” shall mean the following
described properties, payments, amounts, rights, intcresis and privileges: (i) all payments to
Borrower by ATT Tenant pursuant to any indemnity under the ATT Lease which by the terms
thereof are payable to Borrower or its successors, perinitted assigns, beneficial owners,
employees, officers, directors, shareholders, members, servants, 2gents and affiliates thereof ; (ii)
any insurance proceeds payable under general public liability” rolicies or self-insurance
maintained by ATT Tenant pursuant to Section 9 of the ATT Lease, which, by the terms of such
policies or self-insurance, are solely for the benefit of and payable directly ta Borrower or its
successors, permitted assigns, employees, officers, directors, shareholders, me.nhers, servants,
agents and affiliates thereof, in each such case for their own respective acCeunis; and (iii)
Borrower’s right, but not to Lender’s exclusion, (A) to receive from ATT Tenant cetificates and
other documents and information that ATT Tenant is required to give or furnish to Boizower in
accordance with the ATT Lease; (B) to inspect the Mortgaged Property and all records relating
thereto; and (C) to sue for damages or to enforce performance or observance by ATT Tenant
under the ATT Lease of the applicable terms, conditions and agreements of the ATT Lease as
allowed by law, equity, or the ATT Lease. The “Excepted Rights and Excepted Payments” shall
not include any of the following: (1) insurance proceeds payable under Schedule 9.1, clauses (i),
(1v), (vi) or (vii) of the ATT Lease; (2) any “Restoration Deficiency Amount” (as defined in the
ATT Lease); (3) any “Lessee Insurance Payment” (as defined in the ATT Lease) (excluding any
Lessee Insurance Payment with respect to insurance described in Schedule 9.1, Sections (a)(i)
and (a)(iii) of the ATT Lease); or (4) any payments to Borrower by ATT Tenant pursuant to any
indemnity under the ATT Lease to the extent Borrower is obligated by the terms of this Security
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Instrument or any of the Other Security Documents to indemnify Lender with respect to the same
subject matter.

9. Maintenance, Use and Management of Mortgaged Property. If the ATT Lease is
in full force and effect, then the provisions of the ATT Lease shall govern the maintenance and
use of the Mortgaged Property, and so long as ATT Tenant complies with its obligations with
respect to maintenance and use under the ATT Lease, Borrower shall be deemed in full
compliance with this Section 9. Lender hereby acknowledges and agrees to be bound by the
provisions set forth in subsections 8.4(a), (b) and (c) of the ATT Lease. If the ATT Lease is
cancelled. surrendered or terminated, then the following provisions of this Section shall apply
with respec: to maintenance, use and management of the Mortgaged Property:

(a) "~ Earrower shall maintain the Mortgaged Property in good condition and repair.
The Improvements and the Equipment shall not be removed, demolished or materially altered
(except for normai-resiacement of the Equipment) without the consent of Lender, not to be
unreasonably withheid -Borrower shall promptly repair, replace or rebuild any part of the
Mortgaged Property whick reasonably requires such repair, replacement or rebuilding, and shall
also complete and pay for any structure at any time in the process of construction or repair on the
Premises. Borrower shall promptly comply with all laws, orders and ordinances affecting the
Mortgaged Property, or the use théreof, except that Borrower shall be permitted to contest any
change or proposed change thereto npder the same terms and conditions as permitted in
paragraph 5(b), above.

(b)  Without limiting any rights Le:der or its selected representatives may possess
hereunder, under the Notes or under any Other Security Document to inspect the Mortgaged
Property, Lender shall have the right to conduct physical inspections of the Mortgaged Property
to ensure Borrower is appropriately maintaining the Morigaged Property. Following any such
inspection, should Lender determine that the Mortgaged P/operty has not been maintained as
required herein, Lender shall have the right to demand that Borrower complete corrective
measures within ninety (90) days. Failure of Borrower to compleic such corrective measures
within such period shall constitute an immediate Event of Default end shall entitle Lender to
exercise all remedies available to it, including, without limitation, rerforming Borrower’s
obligations hereunder. If any such corrective measures are of a type which Canr ot be completed
within such ninety (90) day period but Borrower diligently commences and-prisecutes such
corrective action, Lender shall allow a reasonable additional time period (not 't exceed an
additional ninety (90) days) to complete such corrective action.

()  Subject to the terms of the ATT Lease, Borrower shall use and continuously
operate and permit the use and continuous operation of the Premises and the Improvements as
provided for in Borrower’s original loan application to Lender.

(d)  Unless Lender otherwise consents in writing, Borrower shall not initiate, join in,
acquiesce in or consent to: (i) the removal or resignation of the property manager for the
Mortgaged Property, if any; or (ii) if such property manager is an entity affiliated with Borrower,
the transfer of ownership, management or control of such property manager to a person or entity
other than Borrower, its managing member, general partner, affiliated entity, or similar
controlling entity in Borrower. Any property management agreement for the Premises entered
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into later with a property manager shall contain a provision whereby the property manager agrees
that any and all mechanics’ lien rights that the property manager or anyone claiming by, through
or under the property manager may have in the Premises shall be subject and subordinate to the
lien of this Security Instrument and shall provide that Lender may terminate such agreement at
any time after the occurrence of an Event of Default under this Security Instrument. Such
property management agreement or a short form thereof, at Lender’s request, shall be recorded
with the Recorder of Deeds of the county where the Premises are located. In addition, if the
property management agreement in existence as of the date hereof does not contain a
subordination provision, Borrower shall cause the property manager under such agreement to
enter intc. a subordination of the management agreement with Lender, in recordable form,
whereby such property manager subordinates present and future lien rights and those of any
party claiming by, through or under such property manager to the lien of this Security
Instrument.

(e)  Notwithstanding anything herein to the contrary, in connection with any request
for Lender's consent tc-any removal or replacement of the property manager subsequent to the
conveyance of the Notes 10 7 real estate mortgage investment conduit (a "REMIC"), within the
meaning of Section 860D of the Internal Revenue Code of 1986, as amended from time to time
or any successor statute (the ""ode") or to another entity in connection with a Securitization
(hereinafter defined), Borrower ackrowledges that Lender may require Borrower to obtain and
deliver to Lender other documentatioi: <videncing that the proposed removal or replacement will
not (i) cause the then owner of the Notes tz-fail to qualify as a REMIC; and (ii) result in a
qualification, downgrade or withdrawal of any credit rating then in effect for any securities or
certificates issued by the then owner of the Netes in connection with a Securitization which
includes the Notes.

() Unless Lender otherwise consents in writ:nig, Borrower shall not initiate, join in,
acquiesce in or consent to: (i) any change, modification or a'teration of the existing access to the
Mortgaged Property; (ii) any change in any private restrictive covenant, replat, easement, zoning
law or other public or private restriction, limiting or defining the us<s »vhich may be made of the
Mortgaged Property or any part thereof. If under applicable zoning provisions the use of all or
any portion of the Mortgaged Property is or shall become a nonconforning use, Borrower will
not cause or permit such nonconforming use to be discontinued or abindcned without the
express written consent of Lender.

10. Sale of Mortgaged Property or Change in Borrower.

(a)  Borrower acknowledges that Lender has examined and relied on the
creditworthiness and experience of Borrower and ATT Tenant in agreeing to make the Loan
secured hereby, and that Lender has a valid interest in maintaining the value of the Mortgaged
Property so as to ensure that should Borrower default in the repayment of the Debt, Lender can
recover the Debt by a sale of the Mortgaged Property.

(b)  Borrower may not Transfer (hereinafter defined) the Mortgaged Property, nor
allow any Change in Ownership (hereinafter defined), unless all of the following conditions shall
have been satisfied: (i) Lender has received Borrower’s written request for a Transfer, or for a
Change in Ownership (or any other request resulting in a new obligor under the Loan) and
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Lender shall have expressly approved, in its sole discretion, such request in writing, subject to
the satisfaction of all requirements hereunder; (ii) no Event of Default has occurred and is
continuing; (iii) the proposed new owner/assignee of the Mortgaged Property (the “New
Borrower”) meets all of Lender’s Underwriting Standards (hereinafter defined); (iv) the
Mortgaged Property meets all of Lender’s Underwriting Standards related to its financial
condition, cash flow, operating income, physical condition, management and operation;
(v) Borrower provides Lender such other information and documentation reasonably required by
Lender, including without limitation, engineering reports, appraisals, environmental reports and
title endorsements; (vi) Borrower reimburses Lender for all underwriting and other costs
(“Underwriting Costs”) incurred by Lender in connection with such Transfer or Change in
Ownership (including without limitation, engineering and/or architect’s fees, environmental
studies, ticle-szarches, credit checks, title endorsements, appraisal fees, attorney fees and any
costs associaied vith obtaining any REMIC Opinion or Rating Agency No-Downgrade Letter (as
such terms are herrinafter defined) required by Lender); and (vii) Borrower remits to Lender
both a reasonable adrimistrative fee and an assumption fee in the amount of $100,000 for the
first such Transfer or Change in Ownership to the extent such first Transfer of Change in
Ownership closes within tae iritial twelve (12) month period following the closing of the Loan,
and in the amount of one eighth £ one percent (0.125%) of the outstanding balance of the Debt
as of the date of any other Travsfer or Change in Ownership Borrower shall reimburse Lender
for all Underwriting Costs incurred by Lender in connection with any request for Lender’s
consent to a Transfer or a Change in Qrwnership, whether or not any requested Transfer or
Change in Ownership is approved or consurznated. Any Transfer or Change in Ownership in
violation of the terms of this paragraph 10 shall constitute an Event of Default, and Lender may
then declare the entire Debt immediately due an< nayable upon any such Transfer or Change in
Ownership. Lender shall not be required to demoniserats any actual impairment of its security or
any increased risk of default hereunder in order to so ceclare the Debt immediately due and
payable, or in denying any request for approval of a-iransfer or Change in Ownership. This
provision shall apply to every Transfer or Change in Ownership whether or not Lender has
consented to any previous Transfer or Change in Ownership.

(¢)  “Lender’s Underwriting Standards” shall mean the actual commercial loan
underwriting standards used by PNC Bank, National Association, in cowiection with its making
of loans for the purpose of Securitization, or any successor entity that is theh servicing the Loan,
in effect at the time of the proposed Transfer or Change in Ownership, or, if %o such standards
exist, such standards which are then customary for a commercial lender in connection with the
origination of a commercial mortgage loan, for the purpose of Securitization, of the size-and type
of Borrower’s loan from Lender secured hereby.

(d) A “Transfer” is defined as any sale, conveyance, assignment, alienation,
mortgage, hypothecation, encumbrance, grant of a lien over or a security interest in, pledge or
other transfer of the Mortgaged Property or any part thereof or interest therein, whether
voluntary or involuntary. Without limiting the generality of the foregoing, a Transfer is deemed
to include: (i) an installment sales agreement wherein Borrower agrees to sell the Mortgaged
Property or any part thereof for a price to be paid in installments; (i1) an agreement by Borrower
leasing all or a substantial part of the Mortgaged Property for other than actual occupancy by a
space tenant thereunder; or (ii1) a sale, assignment or other transfer of, or the grant of a security
interest in, Borrower’s right, title and interest in and to any Leases or any Rents. Notwithstanding
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the foregoing, the creation of any lien in favor of the Mezzanine Lender under the Intercreditor
Agreement of even date herewith between Lender and Greenwich Capital Financial Products,
Inc. (the “Intercreditor Agreement”) shall not be subject to the requirements of this Section 10.

(e) A “Change in Ownership” shall occur: (i) when the ownership or control of more
than forty-nine percent (49%), in the aggregate, of the applicable indicia of ownership or actual
ownership interest in Borrower, any Indemnitor (hereinafter defined), or any Controlling Entity
(hereinafter defined) shall be vested in a party or parties who were not owners of such indicia of
ownership or actual ownership interest as of the closing of the Loan (1) by any one or more
voluntary or involuntary sales, conveyances, transfers, assignments, mortgages, hypothecations,
encumbiarces, grants of liens over or security interests in, or pledges of such indicia of
ownershig” or actual ownership interest or any interest therein, or (2)in one or a series of
transactions cusing the creation or issuance of any additional indicia of ownership or actual
ownership interest) or (ii) upon the change, removal or resignation of a managing member,
general partner or/siniilar controlling person or entity of Borrower, any Indemnitor or any
Controlling Entity. Th2-ierm “Controlling Entity” shall mean any managing member, general
partner or similar contro'ting entity in Borrower or any Indemnitor. Involuntary changes in
ownership resulting from a ceath.or physical or mental disability, and any Change in Ownership
permitted by the Intercreditor Agreement shall not be considered a Change in Ownership.

(H A Change of Ownerskin’ shall not be deemed to have occurred when a
shareholder, member, partner or other person (for purposes of this paragraph, each of the
foregoing is called an “Estate Planning Traasferor”) possessing an ownership interest in
Borrower makes a one-time transfer (an “Estat¢ P.anning Transfer”) during the term of the Loan,
of all or part of such ownership interest for estate planning purposes to a trust or other entity for
the benefit of any of such person’s spouse, children.or grandchildren, or any of them (each, a
“Permitted Transferee™); provided, however, that any =uch Estate Planning Transfer shall be
subject to the following conditions:

® No Event of Default, and no event or conaition that, with the giving of
notice or passage of time or both, would constitute an Eventof Default, shall exist on the
date of the proposed Estate Planning Transfer; and

(i)  No such Estate Planning Transfer shall in any event-aosoive any Estate
Planning Transferor, in whole or in part, from its liability, if any, to Lender under the
Notes, this Security Instrument or any Other Security Document; and

(i)  Each applicable Permitted Transferee shall execute and deliver to Lender
an agreement, in a form acceptable to Lender in its sole discretion, whereby such
Permitted Transferee, upon the death of the applicable Estate Planning Transferor,
becomes jointly and severally liable for the liability, if any, of such Estate Planning
Transferor to Lender under the Notes, this Security Instrument or any Other Security
Documents; and

(iv)  Lender has been paid a $3,500 administrative fee and all out-of-pocket
costs incurred by Lender (including, without limitation, attorney fees) in effecting any
Estate Planning Transfer; and
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(v)  Lender has determined that, from the date of the closing of the loan to the
date of the proposed Estate Planning Transfer, there has been no material adverse change
in the (a) financial condition of the Estate Planning Transferor, and (b) financial or
physical condition of the Mortgaged Property.

An Estate Planning Transfer shall be effective only upon the date of satisfaction of the last of
such conditions to be satisfied. Lender shall have the absolute and unconditional right to require
reasonable evidence of the satisfaction of each condition to an Estate Planning Transfer.

()  Borrower shall be released from liability for the Debt only after: (i) all conditions
for a Tian¢fer or Change in Ownership have been satisfied; (ii) all security documents deemed
necessary-ov-Lender have been executed, delivered, recorded and perfected; (iii) Lender has
received a peiey of title insurance (or similar assurance) reflecting the new ownership and the
priority and ‘peirection of Lender’s security; (iv) the New Borrower has assumed all required
personal liability; 2aa:{v) all other reasonable requirements of Lender are satisfied. Indemnitor
shall be relieved of itz sbligations under the Nonrecourse Indemnification Agreement of even
date herewith and of its okiigations under the Environmental Indemnification Agreement of even
date herewith when the fciegoing conditions have been satisfied and when a replacement
Indemnitor acceptable to Lender has been approved by Lender.

(h)  Notwithstanding anytlip 2 lierein to the contrary, in connection with any request
for Lender’s consent to a Transfer or Cninge in Ownership subsequent to the conveyance of the
Notes to a real estate mortgage investm:nt conduit (a “REMIC”), within the meaning of
Section 860D of the Internal Revenue Code ©0f 1986, as amended from time to time or any
successor statute (the “Code”) or to another edtity in connection with a Securitization
(hereinafter defined), Borrower acknowledges that LcoZer may require Borrower to obtain and
deliver to Lender other documentation evidencing tnar-the proposed Transfer or Change in
Ownership will not (i) cause the then owner of the Notes to) fail to qualify as a REMIC (a
“REMIC Opinion”); and (ii) result in a qualification, downgrada or withdrawal of any credit
rating then in effect for any securities or certificates issued by the“then owner of the Notes in
connection with a Securitization which includes the Notes (a “Raing ‘Agency No-Downgrade
Letter”).

() In addition to any other requirements of this Paragraph i, so. long as the
Mortgaged Property is owned by tenants in common, as a condition to any- Transfer, any
purchaser of an undivided interest in the Mortgaged Property shall execute an ascigument and
assumption of the TIC Agreement.

() Anything herein to the contrary notwithstanding, no Transfer or Change in
Ownership or Estate Planning Transfer shall be permitted hereunder if such Transfer or Change
in Ownership or Estate Planning Transfer would result in Charles Kushner owning a direct or
indirect ownership in Borrower, and no other transfer of any direct or indirect ownership interest
in Borrower shall be made (whether or not such transfer would constitute a “Change in
Ownership”) which would result in Charles Kushner owning a direct or indirect ownership in
Borrower; provided, however, a Transfer shall be permitted to an irrevocable trust established for
the benefit of Charles Kushner upon the death of Seryl Kushner of all or any portion of her
interest in the Borrower if Charles Kushner has no control over such trust.
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11. Anti-Terrorism Laws.

(@)  Neither Borrower nor any of its affiliates is in violation of any laws or regulations
relating to terrorism or money laundering (“Anti-Terrorism Laws”), including Executive Order
No. 13224 on Terrorist Financing, effective September 24, 2001 (the “Executive Order”) and the
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001, Public Law 107-56.

(b)  Neither Borrower, any of its affiliates, or any of its brokers or other agents acting
or benefiting from the Loan is a Prohibited Person. A “Prohibited Person” is any of the
followiny:

) a person or entity that is listed in the Annex to, or is otherwise subject to
the provisians of, the Executive Order;

(1)  <a/person or entity owned or controlled by, or acting for or on behalf of|
any person or entity-that is listed in the Annex to, or is otherwise subject to the provisions
of, the Executive Order;

(i)  a person or futity with whom any Lender is prohibited from dealing or
otherwise engaging in any transaction by any Anti-Terrorism Law;

(iv) a person or entity who commits, threatens or conspires to commit or
supports “terrorism” as defined in the Exzoutive Order; or

(v)  a person or entity that is naircd as a “specially designated national and
blocked person” on the most current list publisked by the U.S. Treasury Department
Office of Foreign Asset Control at its official website or-any replacement website or other
replacement official publication of such list.

(¢)  Neither Borrower, any of its affiliates or any of its brokers or other agents acting
in any capacity in connection with the Loan (1) conducts any business orengages in making or
receiving any contribution of funds, goods or services to or for the beuefit-of any Prohibited
Person, (2) deals in, or otherwise engages in any transaction relating to, any ‘nroperty or interests
in property blocked pursuant to the Executive Order, or (iii) engages in or conspirs to engage in
any transaction that evades or avoids, or has the purpose of evading or avoiding, ar attempts to
violate, any of the prohibitions set forth in any Anti-Terrorism Law.

(d)  Borrower shall not (1) conduct any business or engage in making or receiving any
contribution of funds, goods or services to or for the benefit of any Prohibited Person, (ii) deal in,
or otherwise engage in any transaction relating to, any property or interests in property blocked
pursuant to the Executive Order or any other Anti-Terrorism Law, or (iii) engage in or conspire
to engage in any transaction that evades or avoids, or has the purpose of evading or avoiding, or
attempts to violate, any of the prohibitions set forth in any Anti-Terrorism Law (and Borrower
shall deliver to Lender any certification or other evidence requested from time to time by any
Lender in its reasonable discretion, confirming Borrower’s compliance herewith).
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12. Estoppel Certificates and No Default Affidavits.

(a)  After request by Lender, Borrower shall within ten (10) business days furnish
Lender with a statement, duly acknowledged and certified by Borrower, setting forth: (i) the
amount of the original principal amount of the Notes; (ii) the unpaid principal amount of the
Notes; (ii1) the rate of interest of the Notes; (iv) the date installments of interest and/or principal
were last paid; (v) any offsets or defenses to the payment of the Debt, if any; and (vi) that the
Notes, this Security Instrument and the Other Security Documents are valid, legal and binding
obligations and have not been modified, or if modified, giving particulars of such modification.

f0) ) Within ten (10) business days after request by Lender, Borrower will request and
use reasoravie efforts to obtain an estoppel certificate from ATT Tenant, in substantially the
form required’ky the ATT Lease. If ATT Tenant fails to provide such estoppel certificate,
Borrower shall-provide a certificate with respect to the tenancy of such tenant, in form and
substance satisfactory i= Lender.

(c) Upon the writien request of Borrower, no more than one time in any twelve (12)
month period, Lender shali deiiver an estoppel, upon which the Mezzanine Lender may rely,
from Lender, with respect to compliance by Borrower with Notes, this Security Instrument and
the Other Security Documents.

13. Splitting the Notes; Coop&ration: Indemnification.

(a)  Splitting the Notes. Lender has t'ic right from time to time to sever the Notes into
one or more separate promissory notes in such acneminations as Lender determines in its sole
discretion, which promissory notes may be included. in separate sales or Securitizations
undertaken by Lender. In conjunction with any suchaciion, Lender may redefine the interest
rate and amortization schedule; provided, however: (a) if Leuder redefines the interest rate, the
weighted average of the interest rates contained in the seversd promissory notes taken in the
aggregate shall equal the Applicable Interest Rate (without piving effect to any deviation
attributable to the imposition of any rate of interest at the Default Rite or prepayments upon a
Casualty or Condemnation or during the continuance of an Event of Default), and (b) if Lender
redefines the amortization schedule, the amortization of the severed promissoiy notes taken in
the aggregate shall, require no more amortization to be paid under the Loan/than as required
under the Notes at the time such action was taken by Lender. Subject to the {o:egoing, each
severed promissory note, and the Loan evidenced thereby, shall be upon all of the torms and
provisions contained in the Notes, this Security Instrument and the Other Security Documents
which continue in full force and effect, except that Lender may allocate specific collateral given
for the Loan as security for performance of specific promissory notes, in each case with or
without cross default provisions. Borrower, at Borrower’s expense, agrees to cooperate with all
reasonable requests of Lender to accomplish the foregoing, including, without limitation,
execution and prompt delivery to Lender of a severance agreement and such other documents as
Lender shall reasonably require. Borrower hereby appoints Lender its attorney-in-fact with full
power of substitution (and which shall be deemed to be coupled with an interest and irrevocable
until the Loan is paid and the Security Instrument is discharged of record, with Borrower hereby
ratifying all that its said attorney shall do by virtue thereof) to make and execute all documents
necessary or desirable to effect the aforesaid severance; provided, however, Lender shall not
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make or execute any such documents under such power until five (5) days after written notice
has been given to Borrower by Lender of Lender’s intent to exercise its rights under such power,
and such exercise shall be in strict accordance with this Section 13(a). Borrower’s failure to
deliver any of the documents requested by Lender hereunder for a period of fifteen (15) Business
Days after such notice by Lender shall, at Lender’s option, constitute an Event of Default
hereunder.

(b)  Lender’s Rights to Sell or Securitize. Borrower acknowledges that Lender, and
each successor to Lender’s interest, may (without prior notice to Borrower or Borrower’s prior
consent), sell or grant participations in the Loan (or any part thereof), sell or subcontract the
servicing.rights related to the Loan, Securitize the Loan or include the Loan as part of a
Securitization-and, in connection therewith, assign Lender’s rights hereunder to a Securitization
trustee. For-prirposes hereof, “Securitization” or “Securitize” means the sale of the Loan, by
itself or as pait I pool with other loans, in a transaction whereby mortgage pass-through
certificates or other'securities evidencing a beneficial interest, backed by the Loan or such pool
of loans, will be sold 2:-a rated or unrated public offering or private placement. Borrower, at its
expense, agrees to cooperzie with all reasonable requests of Lender in connection with any of the
foregoing including, without limitation, executing any financing statements or other documents
deemed necessary by Lender or its iransferee to create, perfect or preserve the rights and interest
to be acquired by such transferee, provide any updated financial information with appropriate
verification through auditors letters, aaditional appraisals, environmental reports, engineering
reports and similar due diligence matericls, 2nd updates, verfications and consents with respect
to such materials that were delivered at closing, deliver a so called “10b-5" opinion, revised
organizational documents and revise or deliver sdditional counsel opinions satisfactory to the
Rating Agencies, re-executing or making non-finarci1zl modifications to the Notes, this Security
Instrument or the Other Security Documents, providsd that no such modification, revision,
additional documentation, or other action in connection »~ith such cooperation shall increase any
financial obligations of Borrower under the Notes, this Secu'ity Ipstrument or the Other Security
Documents or materially increase the non-financial obligations’e« materially decrease the rights
of Borrower pursuant to the Notes, this Security Instrument or tiie'Gtier Security Documents;
delivering additional tenant estoppel certificates, subordination or similar.agreements (subject to
the obligation of the ATT Tenant to provide such instruments under the 4 TT Lease); participate
(including senior management of Borrower) in meetings and presentaiion; to the Rating
Agencies and prospective investors, in each case as required by the Rating Agencies or
prospective investors; and review information contained in a preliminary o final private
placement memorandum, prospectus, prospectus supplements or other disclosure! document,
providing a mortgagor estoppel certificate and such other information about Borrower any
Indemnitor or their affiliates, ATT Tenant or the Mortgaged Property as Lender may reasonably
require, and to the extent in Borrower’s possession, for Lender’s offering materials.

(c)  Dissemination of Information. Borrower acknowledges that Lender may provide
to third parties with an existing or prospective interest in the servicing, enforcement, evaluation,
performance, ownership, purchase, participation or Securitization of the Loan, including, without
limitation, any Rating Agency and any entity maintaining databases on the underwriting and
performance of commercial mortgage loans, any and all information which Lender now has or
may hereafter acquire relating to the Loan, the Mortgaged Property, Borrower or any Indemnitor
or their affiliates, as Lender determines necessary or desirable and that such information may be
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included in disclosure documents in connection with a Securitization or syndication of
participation interests, including, without limitation, a prospectus, prospectus supplement,
offering memorandum, private placement memorandum or similar document (each, a
“Disclosure Document”) and also may be included in any filing with the Securities and
Exchange Commission pursuant to the Securities Act or the Securities Exchange Act. To the
fullest extent permitted under applicable law, Borrower irrevocably waives all rights, if any, to
prohibit such disclosure, including, without limitation, any right of privacy.

(d)  Securitization Indemnification. Borrower agrees to provide, and to cause
Indemniter to provide, in connection with each Disclosure Document, an indemnification
certificate:(a) certifying that such Disclosure Document has carefully been examined, including,
without licnitation, the sections entitled “Special Considerations,” and/or “Risk Factors,” and
“Certain Legal ‘Aspects of the Mortgage Loan,” or similar sections, and all sections relating to
Borrower, Indemuztor, their respective affiliates, the Loan, the Notes, this Security Instrument or
the Other Security”Dscuments, ATT Tenant, and the Mortgaged Property, and any risks or
special considerations “ciating thereto, and that, to the best of such indemnitor’s knowledge,
such sections (and any other sections reasonably requested) do not contain any untrue statement
of a material fact or omit to state 2. material fact necessary in order to make the statements made,
in the light of the circumstances under which they were made, not misleading; (b) indemnifying
Lender (and for purposes of this Faragraph, Lender shall include its officers and directors) and
the affiliate of Lender that (i) has ficd the registration statement, if any, relating to the
Securitization and/or (ii) which is acting as iscuer, depositor, sponsor and/or a similar capacity
with respect to the Securitization (any Persen described in (i) or (ii), an “Issuer Person™), and
each director and officer of any Issuer Person, an4 cach Person or entity who controls any Issuer
Person within the meaning of Section 15 of the Sceurities Act or Section 20 of the Securities
Exchange Act (collectively, “Issuer Group”), and cach Person which is acting as an
underwriter, manager, placement agent, initial purchase:or similar capacity with respect to the
Securitization, each of its directors and officers and each Persoiwho controls any such Person
within the meaning of Section 15 of the Securities Act or Sectiow 20 of the Securities Exchange
Act which is acting as an underwriter, manager, placement agent, jwitial purchaser or similar
capacity with respect to the Securitization, each of its directors and officers and each Person who
controls any such Person within the meaning of Section 15 of the Securities Act and Section 20
of the Securities Exchange Act (collectively, “Underwriter Group”) for «ny Lnsses to which
Lender, the Issuer Group or the Underwriter Group may become subject insciar as the Losses
arise out of or are based upon any untrue statement or alleged untrue statement 0f ary material
fact contained in such section or arise out of are based upon the omission or alleged O12:ssion to
state therein a material fact required to be stated in such sections necessary in order to make the
statements in such sections or in light of the circumstances under which they were made, not
misleading (collectively, “Securities Liabilities”); provided, however, Borrower shall not be
liable to the extent any Securities Liabilities result from information which was incomplete or
incorrect which information would have been complete and correct but for Lender’s failure to
make any changes requested by Borrower; and (c) agreeing to reimburse Lender, the Issuer
Group and the Underwriter Group for any legal or other expenses reasonably incurred by Lender,
the Issuer Group and the Underwriter Group in investigating or defending the Securities
Liabilities; provided, however, that indemnitor will be liable under clauses (b) or (c) above only
to the extent that such Securities Liabilities arise out of, or are based upon, any such untrue
statement or omission made therein in reliance upon, and in conformity with, information
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furnished to Lender or any member of the Issuer Group or Underwriter Group by or on behalf of
Borrower or a Indemnitor in connection with the preparation of the Disclosure Documents or in
connection with the underwriting of the Loan, including, without limitation, financial statements
of Borrower, or any Indemnitor, and operating statements, rent rolls, environmental site
assessment reports and property condition reports with respect to the Mortgaged Property;
provided, however, Borrower will be liable for materials prepared by persons other than
Borrower only to the extent such materials contain information which Borrower knew was
untrue or misleading. This indemnity is in addition to any liability which Borrower or
Indemnitor may otherwise have and shall be effective whether or not an indemnification
certificate described above is provided and shall be applicable based on information previously
providzd by or on behalf of Borrower or a Indemnitor if the indemnification certificate is not
provided.-rer purposes hereof, “Losses” means any and all claims, suits, liabilities (including,
without limitation, strict liabilities and liabilities under federal and state securities laws), actions,
proceedings, ouizations, debts, damages, losses, costs, expenses, fines, penalties, charges, fees,
judgments, awards,apZ amounts paid in settlement of whatever kind or nature (including without
limitation reasonable l:gal fees and other costs of defense).

(¢)  Additional traancial Information. If Lender expects, in connection with any
Securitization, that Borrower, ¢lon¢ or in conjunction with any Borrower affiliated entity, or the
Mortgaged Property, alone or in/conjunction with any other property, will be a “Significant
Obligor” under Regulation AB, Bortov er shall furnish to Lender (1) the financial data required
under Item 1112(b)(1) of Regulation AB 1f Lender expects that the aggregate principal amount of
the Loan together with any related loans inludzd in such Securitization may, at any time, equal
or exceed ten percent (10%) (but less than tweaty percent (20%)) of the aggregate principal
amount of all mortgage loans included or experied to be included, as applicable, in such
Securitization; or (2) the financial statements require< nader Item 1112(b)(2) of Regulation AB
if Lender expects that the aggregate principal amount of the Loan together with any related loans
included in such Securitization may, at any time, equal or cxczed twenty percent (20%) of the
aggregate principal amount of all mortgage loans included ot expected to be included, as
applicable, in such Securitization. Such financial data or financiai statements shall be furnished
to Lender (A) within ten (10) business days after request from Lender in connection with the
preparation of any disclosure documents for the Securitization, (B) not later than thirty (30) days
after the end of each fiscal quarter of Borrower and (C) not later than seven'y-five (75) days after
the end of each fiscal year of Borrower. If requested by Lender, Borrower shail {uraish to Lender
financial data and/or financial statements for any tenant of the Property if, in correction with a
Securitization, Lender expects there to be, with respect to such tenant or group 5t affiliated
tenants, a concentration within all of the mortgage loans included or expected to be included in
the Securitization such that such tenant or group of affiliated tenants would constitute a
“Significant Obligor” under Regulation AB. All such financial data and financial statements
shall be prepared in accordance with GAAP, and shall meet the requirements of Regulation AB
and other applicable legal requirements, and shall be so certified by the chief financial officer or
administrative member of Borrower. All such financial statements shall be audited by
independent accountants of Borrower acceptable to Lender in accordance with Regulation AB
and all other applicable legal requirements, shall be accompanied by the manually executed
report of the independent accountants thereon, which report shall meet the requirements of
Regulation AB and all other applicable legal requirements, and shall be further accompanied by
a manually executed written consent of the independent accountants, in form and substance
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acceptable to Lender, to the inclusion of such financial statements in any disclosure documents
for the Securitization or any other required securities law filings and to the use of the name of
such independent accountants and the reference to such independent accountants as “experts” in
any disclosure documents for the Securitization or any other required securities law filings, all of
which shall be provided, at Borrower’s expense, at the same time as the related financial
statements are required to be provided. If requested by Lender, Borrower shall provide Lender,
promptly upon request, with any other or additional financial statements, or financial, statistical
or operating information, as Lender shall determine to be required pursuant to Regulation AB or
any amendment, modification or replacement thereto or other applicable legal requirements in
connection with any disclosure documents for the Securitization or any other required securities
law filings or as shall otherwise be reasonably requested by Lender. In the event Lender
determines.in connection with a Securitization, that the financial data and financial statements
required in Orcer to comply with Regulation AB or any amendment, modification or replacement
thereto or othcr legal requirements are other than as provided herein, Lender may request, and
Borrower shall promntly provide, such other financial data and financial statements as Lender
determines to be nec<ssary or appropriate for such compliance. Notwithstanding anything to the
contrary herein contaiiied, Rorrower shall only be required to provide financial data and financial
information (i) regarding. ATT Tenant and the guarantor of the ATT Lease to the extent
Borrower is permitted to obtzin such data and information under the ATT Lease and is
authorized to provide such data-2id information to Lender, or (ii) regarding the Mortgaged
Property to the extent that such daia and information is in Borrower's possession or is available
to Borrower upon request under the AT Lease, or which can be obtained by the Borrower
through the use of commercially reasonable Cttorts.

(0 The out-of-pocket cost to Borrower of providing such information and documents
or other actions in connection with such cooperatior shall be borne by Borrower up to but not in
excess of $50,000.00, with any out-of-pocket costs in excess of such amount to be paid by
Lender. Borrower shall in no event be required to pay any cssts incurred by Lender pursuant to
this Paragraph 13.

14. Books and Records: Reporting Requirements.

(@)  Borrower and Indemnitors (if any) shall keep complete and 2ccurate books and
records of account in accordance with the statements and principles of the American Institute of
Certified Public Accountants, consistently applied, or to the extent required by Paragraph 13(e),
in accordance with GAAP, consistently applied. Borrower shall deliver, or cause ¢ be delivered,
the reports and financial statements described below, all in form acceptable 1 Lender
(collectively the “Reports™), within the time period required. Any required certification of such
reports and financial statements must be by the chief financial officer (or other person acceptable
to Lender) of Borrower or Indemnitor, as applicable.

(1) Within thirty (30) days after the close of each fiscal year of Borrower,
Borrower shall deliver, or cause to be delivered to Lender: (A) a certified current rent
roll; (B) a certified annual operating statement of the Mortgaged Property; and (C) a
certified annual balance sheet and profit and loss statement of Borrower. If the original
principal amount of the Loan was $20,000,000.00 or more, then all of the foregoing must
be delivered within one hundred twenty (120) days after the close of each fiscal year of
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Borrower and must be audited by independent certified public accountants acceptable to
Lender.

(i)  Within thirty (30) days after the close of each fiscal year of Indemnitor,
Borrower shall deliver, or cause to be delivered to Lender: a certified annual balance
sheet and profit and loss statement of Indemnitor. If the original principal amount of the
Loan was $20,000,000.00 or more, then all of the foregoing must be delivered within one
hundred twenty (120) days after the close of each fiscal year of Indemnitor and must be
audited by independent certified public accountants acceptable to Lender.

(ili) ~ Within thirty (30) days after the close of each calendar quarter, Borrower
shail geliver, or cause to be delivered to Lender the following: (A) a certified current rent
roll; {¥*) s certified quarterly operating statement of the Mortgaged Property; (C)a
certified quarterly balance sheet and profit and loss statement of Borrower.

(iv) _V/iinin sixty (60) days after filing, Borrower shall deliver, or cause to be
delivered to Lender a zertified copy of Borrower’s tax return.

(b)  Within thirty (30) days after the close of each fiscal year of Borrower, Borrower
shall deliver to Lender, for Lendir’s approval in its sole discretion, a report (the “Leasing
Report”) setting forth the minimumi economic terms which Borrower proposes for use in
connection with the standard lease form for Leases of portions of the Mortgaged Property during
the twelve month period beginning upon 5uch anniversary date. The terms set forth in the
Leasing Report shall reflect the prevailing market conditions for like properties in the locality of
the Mortgaged Property. This subsection (b) shall ac¢ apply so long as the ATT Lease remains in
effect.

(c)  Intentionally Deleted.

(d)  Borrower shall supplement the required Report:.and the Leasing Reports (if
required) and provide such other financial information in respect of Suzrower and Indemnitor,
and, to the extent within Borrower’s possession, the Mortgaged Property s Lender, from time to
time, may request. Borrower acknowledges that, without timely delivery of complete and
accurate Reports, Lender may not be able to execute a Securitization. Borrowei 2grees that if the
Borrower fails to deliver any of the Reports within thirty (30) days after the dat¢ uoon which
such Report is due, provided Lender has given Borrower at least fifteen (15) days prics notice of
such failure, then there shall be an Event of Default hereunder.

15.  Performance of Other Agreements. Borrower shall observe and perform each and
every term to be observed or performed by Borrower pursuant to the terms of any agreement,
including the TIC Agreement, or recorded instrument affecting or pertaining to the Mortgaged

Property.

16.  Further Acts, Etc. Borrower will, at Borrower’s cost, complete and deliver any
such further acts or documents required by Lender, from time to time, to correct errors in the
documenting of the Loan or to better assure, convey, assign, transfer, perfect or confirm unto
Lender the property and rights intended to be given it in this Security Instrument, the Notes or
any Other Security Document. Borrower grants to Lender an irrevocable power of attorney
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coupled with an interest for the purpose of exercising and perfecting any and all rights and
remedies available to Lender under the Notes, this Security Instrument, the Other Security
Documents, at law or in equity, including without limitation the rights and remedies described in
this paragraph.

17.  Recording of Security Instrument, Etc. Except where otherwise prohibited by law,
Borrower will pay all filing, registration or recording fees, and all expenses incident to the
preparation, execution, acknowledgment, and subsequent release or reconveyance of this
Security Instrument and the Notes, any deed of trust or mortgage supplemental hereto, any
security instrument with respect to the Mortgaged Property, any instrument of further assurance
and all fedcral, state, county and municipal, taxes, duties, impositions, assessments and charges
arising out 51 or in connection with the same. Borrower shall hold harmless and indemnify
Lender, its successors and assigns, against any liability incurred by reason of the imposition of
any tax on the makirg and recording of this Security Instrument.

£

18.  Events i Default. The Debt shall become immediately due and payable at the
option of Lender, without potice or demand, upon the occurrence of any one or more of the
following events (each an “Event.cf Default”):

(@)  if Borrower fails to‘muke the full and punctual payment of any amount payable
pursuant to this Security Instrument, tue/Motes (or any of them) or any Other Security Document,
which failure is not cured on or before the fifth (5th) day after written notice from Lender to
Borrower of such failure;

(b)  if Borrower fails to pay the entire oustanding principal balance of the Notes (or
any of them), together with all accrued and unpaid inteiest, on the date when due, whether on the
Maturity Date (as defined in the Notes), or upon accelrration, or on the Prepayment Date (as
defined in the Notes);

(c)  if Borrower or ATT Tenant fails to make the full and prnctual payment of Taxes
or Other Charges as required hereby;

(d)  if Borrower or ATT Tenant fails to keep the Policies of insurzince required hereby
in full force and effect, or fails to promptly deliver copies thereof to Lender upun eguest;

(¢)  if a Transfer or a Change in Ownership occurs in violation of the previsions of
this Security Instrument;

(f)  if any representation or warranty of Borrower or any Indemnitor made herein, in
any guaranty or indemnity or in any certificate, report, financial statement or other instrument or
document furnished to Lender shall have been false or misleading in any material and adverse
respect when made;

(g)  if Borrower shall make an assignment for the benefit of creditors or if Borrower is
not paying debts as and when the same become due;

(h)  ifareceiver, liquidator or trustee of Borrower shall be appointed or if Borrower is
adjudicated bankrupt or insolvent, or if any petition for bankruptcy, reorganization or
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arrangement pursuant to federal bankruptcy law, or any similar federal or state law, shall be filed
by or against, consented to, or acquiesced in by, Borrower or if any proceeding for the
dissolution or liquidation of Borrower shall be instituted; however, if such appointment,
adjudication, petition or proceeding was involuntary and not consented to by Borrower, then
upon the same not being discharged, stayed or dismissed within sixty (60) days;

(1)  1if Borrower shall be in default, beyond any applicable notice and cure period,
under any other deed of trust, mortgage or security agreement covering any part of the
Mortgaged Property whether it be superior or junior in priority to this Security Instrument (it not
being impiied by this clause that any such encumbrance will be permitted);

()~ f the Mortgaged Property becomes subject to any mechanic’s, materialman’s or
other lien (otiie: than a lien for local real estate taxes and assessments not then due and payable,
or any lien being cantested by Borrower or ATT Tenant pursuant to its rights hereunder or under
the ATT Lease) and such lien shall remain undischarged of record (by payment, bonding or
otherwise) for a period 51 thirty (30) calendar days;

(k)  the expiration; dismissal or final adjudication of any appeal rights of Borrower in
connection with any judgment ‘entered against it in excess of $100,000.00 which is not fully
covered by insurance (other than Borrower’s deductible, if any),

)] if Borrower or ATT Tenznt fails to promptly and diligently cure any material
violations of laws or ordinances affecting the Mortgaged Property; or

(m) if for more than thirty (30) days after written notice from Lender, any Borrower
fails to comply with the provisions of Paragraph 56 herzof: or

(n)  ifthere is an event of default under the TIC Agreement or if the TIC Agreement is
assigned, amended, modified or terminated without Lender’s prict written consent.

(0)  if any Borrower commences any action to partition the Mortgaged Property,
whether or not the action is successful, or asserts any lien rights against ar.other Borrower.

(p) if for more than thirty (30) days after written notice from Lende:, Borrower shall
fail to perform any other term, covenant or condition of the Notes, this Secunt; Yastrument or
any of the Other Security Documents; provided, however, that if such failure to pérform is of a
type which cannot be cured within such thirty (30) day period and Borrower -diligently
commences and prosecutes such cure, Lender shall allow a reasonable additional time period
(not to exceed one hundred twenty (120) additional days) to complete such cure.

19.  Right to Cure Defaults. Upon the occurrence of any Event of Default, or if Lender
may do such acts or make such payments in Borrower’s stead, in such manner and to the extent
that Lender may deem necessary to protect the security hereof. Any such acts or payments by
Lender shall be at Lender’s sole discretion, may be taken without notice to or demand on
Borrower, and will not release Borrower from any obligation hereunder. Lender is authorized to
enter upon the Mortgaged Property for such purposes, or appear in, defend or bring any action or
proceeding to protect its interest in the Mortgaged Property, to cause this Security Instrument to
be foreclosed or to collect the Debt. All such costs and expenses (including reasonable attorney
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fees) incurred by Lender in remedying any such Event of Default, in acting or making payments
in Borrower’s stead, or in appearing in, defending or bringing any of the foregoing actions or
proceedings, shall bear interest at the Default Rate from the date incurred by Lender until the
date of payment to Lender. All such costs and expenses incurred by Lender together with interest
thereon calculated at the above rate shall be deemed to constitute a portion of the Debt and be
secured by this Security Instrument and the Other Security Documents and shall be immediately
due and payable upon demand by Lender therefor. All advances, disbursements and expenditures
made by Lender before and during a foreclosure and before and after a judgment of foreclosure
and at any time prior to sale, and where applicable after sale, shall have the benefit of all
applicable provisions of the Illinois Mortgage Foreclosure Act, as amended from time to time.

20 Lender’s Remedies.

(@) = Uwar the occurrence of any Event of Default, Lender may take such action,
without notice or -dersand, as it deems advisable to protect and enforce its rights against
Borrower and in and 5 the Mortgaged Property, including, without limitation, the following
actions:

Q) declare the entire Debt to be immediately due and payable;

(i)  institute procecdings to foreclose this Security Instrument, in which case
the Mortgaged Property or any in erest therein may be sold for cash or upon credit in one
or more parcels or in several interest; or portions and in any order or manner;

(iii)  with or without entry, te the extent permitted and pursuant to the
procedures provided by applicable law, institutc rroceedings for the partial foreclosure of
this Security Instrument for the portion of the Dbt then due and payable, subject to the
continuing lien of this Security Instrument for the balincz of the Debt not then due;

(iv) institute an action, suit or proceeding vin equity for the specific
performance of any covenant, condition or agreement containcd-herein, in the Notes or
the Other Security Documents;

(v)  recover judgment on the Notes (or any of them) eitner/c-iore, during or
after any proceedings for the enforcement of this Security Instrument;

(vi)  apply for the appointment of a trustee, receiver, liquidator or ‘c¢aservator
of the Mortgaged Property, without notice and without regard for the adequacy of the
security for the Debt or the solvency of Borrower, any Indemnitor, or of any person, firm
or other entity liable for the payment of the Debt;

(vii) enforce Lender’s interest in the Leases and Rents and enter into or upon
the Mortgaged Property, either personally or by its agents, nominees or attorneys and
dispossess Borrower and its agents and servants therefrom, and thereupon Lender may:
(A) use, operate, manage, control, insure, maintain, repair, restore and otherwise deal
with all and every part of the Mortgaged Property and conduct the business thereat;
(B) complete any construction on the Mortgaged Property in such manner and form as
Lender deems advisable; (C) make alterations, additions, renewals, replacements and
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improvements to or on the Mortgaged Property; (D) exercise all rights and powers of
Borrower with respect to the Mortgaged Property, whether in the name of Borrower or
otherwise, including, without limitation, the right to make, cancel, enforce or modify
Leases, obtain and evict tenants, and demand, sue for, collect and receive all earnings,
revenues, rents, issues, profits and other income of the Mortgaged Property and every
part thereof; and (E) apply the receipts from the Mortgaged Property to the payment of
the Debt, after deducting therefrom all expenses (including reasonable attorney fees)
incurred in connection with the aforesaid operations and all amounts necessary to pay the
Taxes, assessments, Insurance Premiums and Other Charges in connection with the
Mortgaged Property, as well as just and reasonable compensation for the services of
Leuder, its counsel, agents and employees; or

(Viil) pursue such other rights and remedies as may then be available at law and
in equity( To the extent permitted presently or in the future by laws of the state in which
the Premiscs and Improvements are located, Lender may institute a proceeding or
proceedings, Jvdicial, or nonjudicial, by advertisement or otherwise, for the complete or
partial foreclosur¢ of this Security Instrument or the complete or partial sale of the
Mortgaged Property undera power of sale which power is hereby granted to Lender.

In the event of a sale, by foreclosure or.otherwise, of less than all of the Mortgaged Property, this
Security Instrument shall continue as 2-112n on the remaining portion of the Mortgaged Property.

(b)  Upon the completion of any sale or sales made under or by virtue of this Security
Instrument, an officer of any court empowered to-do so shall execute and deliver to the purchaser
or purchasers a good and sufficient instrument, or‘g2aod and sufficient instruments, conveying,
assigning and transferring all estate, right, title and n‘crest in and to the property and rights sold.
Lender is hereby irrevocably appointed the true and lawui attorney of Borrower, in its name and
stead, to make all necessary conveyances, assignments, tran;fers and deliveries of the Mortgaged
Property and rights so sold, and for that purpose Lender may ex¢zute all necessary instruments of
conveyance, assignment and transfer, and may substitute one or rioyz persons with like power,
Borrower hereby ratifying and confirming all that Lender shall lawfully do by virtue hereof. Any
such sale or sales made under or by virtue of this Security Instrumen: pursnant to any judicial
proceedings or any judgment or decree of foreclosure and sale, shall opcrate to divest all the
estate, right, title, interest, claim and demand whatsoever, whether at law- 0" in equity, of
Borrower in and to the properties and rights so sold, and shall be a perpetual barvs at law and
in equity against Borrower and against any and all persons claiming or who may clai the same,
or any part thereof from, through or under Borrower.

(¢)  Inany suit or proceeding to foreclosure the lien hereof, there shall be allowed and
included as additional indebtedness in judgment or decree of foreclosure and sale, all
expenditures and expenses which may be paid or incurred by or on behalf of Lender for attorney
fees, appraiser fees, outlays for documentary and expert evidence, stenographer charges,
publication costs and costs (which may be estimated as to items to be expended after entry of the
decree) of procuring all such abstracts of title, title searches and examinations, title insurance
policies and similar data and assurances with respect to title, as Lender may deem reasonably
necessary either to prosecute such suit or to evidence to bidders at sales which may be had
pursuant to such decree the true conditions of the title to or the value of the Mortgaged Property.
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Upon any sale made under or by virtue of this Security Instrument pursuant to any judicial
proceedings or any judgment or decree of foreclosure and sale, Lender may bid for and acquire
the Mortgaged Property or any part thereof and in lieu of paying cash therefor may make
settlement for the purchase price by crediting upon the Debt the net sales price after deducting
therefrom, to the extent allowed by applicable law, the expenses of the sale and costs of the
action and any other sums which Lender is authorized to deduct under this Security Instrument.

(d)  No recovery of any judgment by Lender and no levy of an execution under any
judgment upon the Mortgaged Property or upon any other property of Borrower shall affect in
any manrner or to any extent the lien of this Security Instrument upon the Mortgaged Property or
any part thereof, or any liens, rights, powers or remedies of Lender hereunder, but such liens,
rights, powexs,and remedies of Lender shall continue unimpaired as before.

(e) ~ Lender may release, regardless of consideration and without the necessity for any
notice to or a consent Uy any person or entity, any part of the Mortgaged Property without, as to
the remainder, in any/wdy impairing, affecting, subordinating or releasing the lien or security
interests created in or evigerced by this Security Instrument or the Other Security Documents or
their stature as a first and prior Jien and security interests in and to the Mortgaged Property. For
payment of the Debt, Lender may resort to any security in such order and manner as Lender may
elect.

(H Lender shall have all nigats, remedies and recourses granted in the Notes, this
Security Instrument and the Other Security Documents or available at law or equity (including
the Uniform Commercial Code), which rights: (1):shall be cumulative and concurrent; (i) may be
pursued separately, successively or concurrently against Borrower or others obligated under the
Notes, this Security Instrument and the Other Security; Documents, or against the Mortgaged
Property, or against any one or more of them, at the/soie discretion of Lender; (iii) may be
exercised as often as occasion therefore shall arise and exercise or. failure to exercise any of them
shall not be construed as a waiver or release thereof or of any aiher right, remedy or recourse;
and (iv) are intended to be, and shall be, nonexclusive. No enfoicement of any rights, remedies
or recourse under the Notes (or any of them), this Security Instrument and the Other Security
Documents or otherwise at law or equity shall be deemed to cure ativ' Event of Default. The
remedies provided for in this Security Instrument may be exercised in any oder

21.  Changes in the Laws Regarding Taxation. If any law is enacted nr adopted or
amended after the date of this Security Instrument which imposes a tax, either directly or
indirectly, on the Debt or Lender’s interest in the Mortgaged Property, Borrower will pay such
tax, with interest and penalties thereon, if any. In the event Lender is advised by counsel chosen
by it that the payment of such tax or interest and penalties by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then in any such
event, Lender shall have the option, by written notice of not less than one hundred twenty (120)
days, to declare the entire Debt immediately due and payable; provided, however, that no
Prepayment Consideration shall be required solely as a result of a prepayment required by any
such declaration.

22.  Documentary Stamps. If at any time the United States of America, any state
thereof or any subdivision of any such state shall require revenue or other stamps to be affixed to
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the Notes or this Security Instrument, or impose any other tax or charge on the same, Borrower
will pay for the same, with interest and penalties thereon, if any.

23.  Usury Laws. This Security Instrument, the Other Security Documents and the
Notes are subject to the express condition that at no time shall Borrower be obligated or required
to pay interest on the Debt or any other charges at a rate which could subject Lender to either
civil or criminal liability as a result of being in excess of the maximum interest rate which
Borrower is permitted by law to contract or agree to pay. If by the terms of this Security
Instrument, the Other Security Documents or the Notes, Borrower is at any time required or
obligated to pay any such amounts at a rate in excess of such maximum rate, the rate of interest
under ¢ne-Notes shall be deemed to be immediately reduced to such maximum rate and the
interest pay2Uie shall be computed at such maximum rate and all previous payments in excess of
such maximup r¢te shall be deemed to have been payments in reduction of the principal and not
on account of the 1nterest due hereunder.

24, Right of Entry. Lender and its agents shall have the right to enter and inspect the
Mortgaged Property at all {easonable times, subject to the terms of the ATT Lease.

25.  Intentionally Omttea.

26.  Security Agreement. This Security Instrument is both a real property mortgage
and a “security agreement” within the mzaning of the Uniform Commercial Code adopted and
enacted by the state or states where any o thc Mortgaged Property is located (the “Uniform
Commercial Code”), made by and between Berrewer, as debtor, and Lender, as secured party.
Borrower hereby grants to Lender, as security for'the.Debt, a security interest in the Mortgaged
Property to the full extent that the Mortgaged Prorcérty may be subject to the Uniform
Commercial Code (said portion of the Mortgaged 2:operty so subject to the Uniform
Commercial Code being herein referred to as the “Collateral™).. If an Event of Default shall
occur, Lender, in addition to any other rights and remedies whizis it may have, shall have and
may exercise immediately and without demand any and all righfs and remedies granted to a
secured party upon default under the Uniform Commercial Code, inclnding, without limiting the
generality of the foregoing, the right to take possession of the Collaterai.¢r anv part thereof, and
to take such other measures as Lender may deem necessary for the care. protection and
preservation of the Collateral. Upon request or demand of Lender, Borrower shali-at its expense
assemble the Collateral and make it available to Lender at a convenient place”=ceoeptable to
Lender. Borrower shall pay to Lender on demand any and all expenses, including legii ¢xpenses
and attorney fees, incurred or paid by Lender in protecting the interest in the Collateral and in
enforcing Lender’s rights hereunder with respect to the Collateral. Any notice of sale, disposition
or other intended action by Lender with respect to the Collateral sent to Borrower in accordance
with the provisions hereof at least five (5) days prior to such action, shall constitute
commercially reasonable notice to Borrower. The Collateral may be sold in such manner,
portions, order or parcels as Lender may determine, with or without having first taken possession
of same. The right of sale arising out of any Event of Default shall not be exhausted by any one
or more sales or attempted sales, any other action, proceeding, or other exercise of a remedy, and
the liens granted by this Security Instrument shall continue unimpaired. The proceeds of any
disposition of the Collateral, or any part thereof, may be applied by Lender to the payment of the
Debt in such priority and proportions as Lender in its discretion shall deem proper.
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27.  Actions and Proceedings. Lender has the right to appear in and defend any action
or proceeding brought with respect to the Mortgaged Property and to bring any action or
proceeding, in the name and on behalf of Borrower, which Lender, in its discretion, decides
should be brought to protect its interest in the Mortgaged Property. Lender shall, at its option, be
subrogated to the lien of any deed of trust, mortgage or other security instrument discharged in
whole or in part by the Debt, and any such subrogation rights shall constitute additional security
for the payment of the Debt.

28. WAIVER OF COUNTERCLAIM. BORROWER HEREBY WAIVES THE
RIGHT 7O ASSERT A COUNTERCLAIM, OTHER THAN A MANDATORY OR
COMPULSORY COUNTERCLAIM, IN ANY ACTION OR PROCEEDING BROUGHT
AGAINST 71 BY LENDER, AND, TO THE EXTENT PERMITTED BY LAW, WAIVES
TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT BY EITHER PARTY
HERETO AGAINNST. THE OTHER, IN ANY COUNTERCLAIM ASSERTED BY LENDER,
OR ITS SUCCESSOLS OR ASSIGNS, AGAINST BORROWER OR IN ANY MATTERS
WHATSOEVER APRIGING OUT OF OR IN ANY WAY CONNECTED WITH THIS
SECURITY INSTRUMENT. THE NOTES, ANY OF THE OTHER SECURITY
DOCUMENTS OR THE DEBT,

29.  Recovery of Sums Required to Be Paid. Lender shall have the right from time to
time to take action to recover any sura-07 sums which constitute a part of the Debt as the same
become due, without regard to whether or net-the balance of the Debt shall be due, and without
prejudice to the right of Lender thereafter to bring an action of foreclosure, or any other action,
for a default or defaults by Borrower existing at the time such earlier action was commenced.

30.  Marshalling and Other Matters. Borrov/e: hereby waives, to the extent permitted
by law, the benefit of all appraisement, valuation, stay,.exiension, reinstatement, redemption and
similar laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part thereof c¢r-any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption.ircin sale under any order or
decree of foreclosure of this Security Instrument on behalf of Borrovrer..and on behalf of each
and every person acquiring any interest in or title to the Mortgaged Prererty subsequent to the
date of this Security Instrument and on behalf of all persons to the extent permittzd by applicable
law.

31.  Costs and Expenses. Without limiting Lender’s rights under any othe: provision
herein or in the Notes or any Other Security Document, Borrower agrees that it will reimburse
Lender for any and all reasonable costs and expenses incurred by Lender in connection with any
breach or default of this Security Instrument, the Notes or any Other Security Document, or in
connection with any request that Lender take, or refrain from taking, any action with respect to
Borrower or the Mortgaged Property.

32, Access Laws.
(@)  Borrower agrees that, to the extent applicable, the Mortgaged Property shail at all

times comply with the requirements of the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988, all similar state and local laws and ordinances related to
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access and all rules, regulations, and orders issued pursuant thereto including, without limitation,
the Americans with Disabilities Act Accessibility Guidelines for Buildings and Facilities
(collectively the “Access Laws”).

(b)  Notwithstanding any provisions set forth herein or in any other document
regarding Lender’s approval of alterations of the Mortgaged Property, Borrower shall not alter
(or permit ATT Tenant to alter) the Mortgaged Property in any manner which would increase
Borrower’s (or ATT Tenant’s) responsibilities for compliance with the applicable Access Laws
without the prior written approval of Lender, unless such alteration is permitted under the ATT
Lease. The foregoing shall apply to tenant improvements constructed by Borrower or ATT
Tenant or any subtenants. Lender may condition any such approval upon receipt of a certificate
of an architéct, engineer or other person acceptable to Lender regarding compliance with
applicable Accoss Laws.

(c)  Borrowc: agrees to give prompt notice to Lender of the receipt by Borrower of
any complaints related o any violations of any Access Laws and of the commencement of any
proceedings or investigaticns which relate to compliance with applicable Access Laws.

33.  Indemnification. ‘Boirower shall protect, defend, indemnify and save harmless
Lender from and against all liabilities, obligations, claims, demands, damages, penalties, causes
of action, losses, fines, costs and expenses (including without limitation reasonable attorney fees
and expenses) (the “Indemnified Obligations™, imposed upon, incurred by or asserted against
Lender by reason of: (a) ownership of this Jecurity Instrument, the Mortgaged Property or any
interest therein or receipt of any Rents; (b) any ancident, injury to or death of persons or loss of
or damage to property occurring in, on or about the Mortgaged Property or any part thereof or on
the adjoining sidewalks, curbs, adjacent property or 2aiacent parking areas, streets or ways;
(c) any use, non-use or condition in, on or about the Mcrigaged Property or any part thereof or
on adjoining sidewalks, curbs, adjacent property or adjac:nt parking areas, streets or ways;
(d) performance of any labor or services or the furnishing of a:7 imaterials or other property in
respect of the Mortgaged Property or any part thereof; and (e)auy {ailure of the Mortgaged
Property to comply with any Access Laws. Any amounts payable to Lender by reason of the
application of this indemnification shall be secured by this Security Iisirument and the Other
Security Documents, shall become immediately due and payable and shal be:ur interest at the
Default Rate from the date loss or damage is sustained by Lender until paid. Th< cbiigations and
liabilities of Borrower under this paragraph shall survive any termination, sadsfaction or
assignment of this Security Instrument and the exercise by Lender of any of its rights orremedies
hereunder, including, but not limited to, the acquisition of the Mortgaged Property by foreclosure
or a conveyance in lieu of foreclosure. The foregoing indemnification shall not relate to
Indemnified Obligations arising from Lender’s gross negligence or willful misconduct.

34,  Notices. Except as otherwise specified herein, any notice, consent, request or
other communication required or permitted hereunder shall be in writing and shall be deemed
properly given if delivered in accordance with the notice requirements contained in the Notes.

ATLANTA:4983035.2




0801033042 Page: 35 of 134

UNOFFICIAL COPY

35. Authority.

(a)  Borrower (and the undersigned representative of Borrower, if any) has full power,
authority and right to execute, deliver and perform its obligations pursuant to this Security
Instrument, and to mortgage, give, grant, bargain, sell, alienate, convey, confirm, pledge,
hypothecate and assign the Mortgaged Property pursuant to the terms hereof and to keep and
observe all of the terms of this Security Instrument on Borrower’s part to be performed.

(b)  Borrower represents and warrants that Borrower is not a “foreign person” within
the meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended, and the
related i rezsury Department regulations, including temporary regulations,

36. aiver of Notice. Borrower shall not be entitled to any notices of any nature
whatsoever fromi.2nder except with respect to matters for which this Security Instrument
specifically and exprescly provides for the giving of notice by Lender to Borrower and except
with respect to matter<-Jfor which Lender is required by applicable law to give notice, and
Borrower hereby expressly waives the right to receive any other notice.

37.  Remedies of Boirower. In the event that a claim or adjudication is made that
Lender has acted unreasonably or urreasonably delayed acting in any case where by law or
under the Notes, this Security Instruner.t.or the Other Security Documents, it has an obligation
to act reasonably or promptly, Lender 'shall not be liable for any monetary damages, and
Borrower’s remedies shall be limited to injurctive relief or declaratory judgment.

38.  Sole Discretion of Lender. Wherever pursuant to this Security Instrument, Lender
exercises any right given to it to approve or disapprevs, or any arrangement or term is to be
satisfactory to Lender, the decision of Lender to appiove or disapprove or to decide that
arrangements or terms are satisfactory or not satisfactory/shall be in the sole and absolute
discretion of Lender and shall be final and conclusive, except as-inay be otherwise expressly and
specifically provided herein.

39.  Nonwaiver. The failure of Lender to insist upon strict performance of any term
hereof shall not be deemed to be a waiver of any term of this Security Instrurien:. Borrower shall
not be relieved of Borrower’s obligations hereunder by reason of: (a) the faiivie of Lender to
comply with any request of Borrower or any Indemnitor to take any action to {oreclose this
Security Instrument or otherwise enforce any of the provisions hereof, of the Notes-orihe Other
Security Documents; (b) the release, regardless of consideration, of the whole or any part of the
Mortgaged Property, or of any person liable for the Debt or any portion thereof; or (c) any
agreement or stipulation by Lender extending the time of payment or otherwise modifying or
supplementing the terms of the Notes, this Security Instrument or the Other Security Documents.
Lender may resort for the payment of the Debt to any other security held by Lender in such order
and manner as Lender, in its discretion, may elect. Lender may take action to recover the Debt,
or any portion thereof, or to enforce any covenant hereof without prejudice to the right of Lender
thereafter to foreclose this Security Instrument. The rights and remedies of Lender under this
Security Instrument and the Other Security Documents shall be separate, distinct and cumulative
and none shall be given effect to the exclusion of the others. No act of Lender shall be construed
as an election to proceed under any one provision herein to the exclusion of any other provision.
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Lender shall not be limited exclusively to the rights and remedies herein stated but shall be
entitled to every right and remedy now or hereafter afforded at law or in equity.

40.  Waiver of Automatic or Supplemental Stay. In the event of the filing of any
voluntary or involuntary petition under the Bankruptcy Code by or against Borrower (other than
an involuntary petition filed by or joined by Lender), Borrower shall not assert, or request any
other party to assert, that the automatic stay under § 362 of the Bankruptcy Code shall operate or
be interpreted to stay, interdict, condition, reduce or inhibit the ability of the Lender to enforce
any rights it has by virtue of this Security Instrument, or any other rights that Lender has,
whether now or hereafter acquired, against any Indemnitor. Further, Borrower shall not seek a
suppleinezal stay or any other relief, whether injunctive or otherwise, pursuant to §105 of the
Bankruptcy Code or any other provision therein to stay, interdict, condition, reduce or inhibit the
ability of Lener to enforce any rights it has by virtue of this Security Instrument against any
Indemnitor. The  waijvers contained in this paragraph are a material inducement to Lender’s
willingness to make the Loan, and Borrower acknowledges and agrees that no grounds exist for
equitable relief which-would bar, delay or impede the exercise by Lender of its rights and
remedies against Borrowe” ov 2ay Indemnitor.

41.  Bankruptcy Ackoowiedgment. In the event the Mortgaged Property or any portion
thereof or interest therein become: rronerty of any bankruptcy estate or subject to any state or
federal insolvency proceeding, then Leiler shall immediately become entitled, in addition to all
other relief to which Lender may be entitled-under this Security Instrument, to obtain: (a) an
order from the Bankruptcy Court or other anpronriate court granting immediate relief from any
automatic stay laws (including §362 of the Bankiuptcy Code) so to permit Lender to pursue its
rights and remedies against Borrower as provided vzder this Security Instrument and all other
rights and remedies of Lender at law and in equity uoder applicable state law; and (b) an order
from the Bankruptcy Court prohibiting Borrower’s use-ut all “cash collateral” as defined under
§363 of the Bankruptcy Code. In connection with any such ¢rdeis; Borrower shall not contend or
allege in any pleading or petition that Lender does not have sufiicient grounds for relief from the
automatic stay. Any bankruptcy petition or other action taken by Borrower to stay, condition, or
inhibit Lender from exercising its remedies are hereby admitted by Borrower to be in bad faith
and Borrower further admits that Lender would have just cause for relief.rom the automatic stay
in order to take such actions authorized by state law.

42.  No Ora] Change. This Security Instrument, and any provisions heréet, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by aay act or
failure to act on the part of Borrower or Lender, but only by an agreement in writing signed by
the party against whom enforcement of any modification, amendment, waiver, extension,
change, discharge or termination is sought.

43.  Liability. If Borrower consists of more than one person, the obligations and
liabilities of each such person hereunder shall be joint and several. This Security Instrument shall
be binding upon and inure to the benefit of Borrower and Lender and their respective successors
and assigns forever.

44.  Inapplicable Provisions. If any term, covenant or condition of the Notes, this
Security Instrument or any Other Security Document is held to be invalid, illegal or
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unenforceable in any respect, the Notes, this Security Instrument and any such Other Security
Document shall be construed without such provision.

45.  Headings, Etc. The headings and captions of various paragraphs of this Security
Instrument are for convenience of reference only and are not to be construed as defining or
limiting, in any way, the scope or intent of the provisions hereof.

46.  Counterparts. This Security Instrument may be executed in any number of
counterparts, each of which shall be deemed to be an original and all of which when taken
together chall constitute one and the same Security Instrument.

47 - Definitions. Unless the context clearly indicates a contrary intent or unless
otherwise spceifically provided herein, words used in this Security Instrument (including
pronouns) shaliuciude the corresponding masculine, feminine or neuter forms, and the singular
form such words shallinclude the plural and vice versa. The word “Borrower” shall mean “each
Borrower and any suvsegquent owner or owners of the Mortgaged Property or any part thereof or
any interest therein”; the word “Lender” shall mean “Lender and any subsequent holder of the
Notes”; the word “Notes” shall mean “the Notes and any other evidence of indebtedness secured
by this Security Instrument”; the word “person” shall include an individual, corporation,
partnership, limited partnership, lun:ted liability partnership, limited liability company, trust,
unincorporated association, governmenr..-governmental authority and any other entity; and the
words “Mortgaged Property” shall include any portion of the Mortgaged Property and any
interest therein. Additionally, the word' “Indemnitor” shall mean any person or entity
guaranteeing or indemnifying payment of the Deht or any portion thereof or performance by
Borrower of any of the terms of this Security" Justrument, the Notes or the Other Security
Documents, including, without limitation, any persor or entity executing the Non-Recourse -
Indemnification Agreement or the Environmental Inden:iity Agreement delivered to Lender in
connection with the Loan.

The parties hereto acknowledge that the defined tecon “Borrower” has been
defined to collectively include each individual Borrower. It is the intent of the parties
hereto in making any determination under the Notes, this Secuci'y Instrument or any
Other Security Document, including, without limitation, in determinins; whether (a) a
breach of a representation, warranty or a covenant has occurred, (b) thers 1as occurred a
“Change in Ownership”); (¢) there has occurred a default or Event of Defw:ii, or (d) an
event has occurred which would create recourse obligations under Section 12 of the Notes,
that any such breach, occurrence or event with respect to any individual Borrower shall be
deemed to be such a breach, occurrence or event with respect to all Borrowers and that all
Borrowers need not have been involved with such breach, occurrence or event in order for
the same to be deemed such a breach, occurrence or event with respect to every Borrower.

48.  Homestead. Borrower hereby waives and renounces all homestead and exemption
rights provided by the constitution and the laws of the United States and of any state, in and to
the Mortgaged Property as against the collection of the Debt, or any part hereof.
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49,  Assignments. Lender shall have the right to assign or transfer its rights under this
Security Instrument without limitation. Any assignee or transferee shall be entitled to all the
benefits afforded Lender under this Security Instrument.

50.  Exculpation. Notwithstanding anything to the contrary contained in this Security
Instrument, the liability of Borrower for the payment of the Debt and for the performance of the
other agreements, covenants and obligations contained herein, in the Notes or in any of the Other
Security Documents shall be limited as set forth in Paragraph 12 of the Notes.

51, Integration. This Security Instrument, the Notes and the Other Security
Documents embody the entire agreement by and between Borrower and Lender with respect to
the Loan, ard any and all prior correspondence, discussions or negotiations are deemed merged
therein; provided, however, that except to the extent inconsistent with the specific terms and
provisions of thiz Security Instrument, the Notes and the Other Security Documents, all
representations, wairauties, statements, covenants and agreements of Borrower contained in any
loan commitment and/2: 1oan application executed in connection with the Loan shall survive the
funding of the Loan, any ‘erraination, satisfaction, or assignment of this Security Instrument and
the exercise by Lender of aiiy ofits rights or remedies hereunder, including but not limited to,
the acquisition of the Mortgaged Property by foreclosure or a conveyance in lieu of foreclosure.

52.  Applicable Law; Juricdiction. This Security Instrument shall be governed and
construed in accordance with the laws Of the state in which the Premises and Improvements
encumbered by this Security Instrument are located. Borrower hereby submits to personal
Jurisdiction in the state courts located in said srat: and the federal courts of the United States of
America located in said state for the enforcemeriof Borrower’s obligations hereunder and
waives any and all personal rights under the law of any uther state to object to jurisdiction within
such state for the purposes of any action, suit, proceeding ur litigation to enforce such obligations
of Borrower.

53. Single Purpose Entity.

(@)  Until the Debt has been paid in full to Lender, Boirower’s organizational
documents will provide that Borrower’s sole business purpose shall ‘be)the acquisition,
ownership and operation of the Mortgaged Property. Borrower shall at all tiiies during the term
of the Notes conduct its business affairs in compliance with such organizational ‘dscuments. In
addition, Borrower represents and warrants to, and covenants and agrees with-Lender that
Borrower has not and shall not: (i) engage in any business or activity other than the ownership,
operation and maintenance of the Mortgaged Property, and activities incidental thereto;
(it) acquire or own any material assets other than (A) the Mortgaged Property, and (B) such
incidental personal property as may be necessary for the operation of the Mortgaged Property;
(iti) merge into or consolidate with any person or entity or dissolve, terminate or liquidate in
whole or in part, transfer or otherwise dispose of all or substantially all of its assets or change its
legal structure, without in each case Lender’s prior written consent; (iv) fail to preserve its
existence as an entity duly organized, validly existing and in good standing (if applicable) under
the laws of the jurisdiction of its organization or formation, or without the prior written consent
of Lender, amend, modify, terminate or fail to comply with the provisions of Borrower’s
partnership agreement, articles or certificate of incorporation, articles of organization, operating
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agreement, or similar organizational documents, as the case may be, as same may be further
amended or supplemented, if such amendment, modification, termination or failure to comply
would adversely affect the ability of Borrower to perform its obligations hereunder, under the
Notes or under the Other Security Documents; (v) own any subsidiary or make any investment
in, any person or entity without the prior written consent of Lender; (vi) commingle its assets
with the assets of any of its general partners, managing members, shareholders, affiliates,
principals or any other person or entity; (vii) incur any debt, secured or unsecured, direct or
contingent (including guaranteeing any obligation), other than the Debt, excepting trade payables
(which must be paid when due but in all events within 60 days after the date incurred) incurred
by Borrowwer in the ordinary course of its business of owning and operating the Mortgaged
Property, which are not represented by a note and which, in the aggregate, do not exceed one
percent (1.0%) of the original principal amount of the Loan (collectively the (collectively the
“Permitted Ind:btzdness”; (viii) fail to maintain its records, books of account and bank accounts
separate and apun from those of the general partners, managing members, shareholders,
principals and affiliatzs of Borrower, the affiliates of a general partner or managing member of
Borrower, and any otlicr person or entity; (ix) enter into any contract or agreement with any
general partner, managing-piember, shareholder, principal or affiliate of Borrower, any
Indemnitor or any indemnitor, or"any general partner, managing member, shareholder, principal
or affiliate thereof, except upon termc and conditions that are intrinsically fair and substantially
similar to those that would be availabic on an arms-length basis with third parties other than any
general partner, managing member, ci‘areholder, principal or affiliate of Borrower, any
Indemnitor or any indemnitor, or any genera! partner, managing member, shareholder, principal
or affiliate thereof; (x) seek the dissolution er winding up in whole, or in part, of Borrower,
(xi) maintain its assets in such a manner that it wiil-ve costly or difficult to segregate, ascertain or
identify its individual assets from those of any general partner, managing member, shareholder,
principal or affiliate of Borrower, or any general partner, managing member, shareholder,
principal or affiliate thereof or any other person; (xii) hold iself out to be responsible for the
debts of another person; (xiii) make any loans to any third party; (xiv) fail either to hold itself out
to the public as a legal entity separate and distinct from any other eatity or person or to conduct
its business solely in its own name in order not (A) to mislead othérs as to the identity with
which such other party is transacting business, or (B) to suggest that Bortower is responsible for
the debts of any third party (including any general partner, managing meinber, shareholder,
principal or affiliate of Borrower, or any general partner, managing membe:, shareholder,
principal or affiliate thereof); (xv) fail to maintain adequate capital for the nor:2i obligations
reasonably foreseeable in a business of its size and character and in light of its contemplated
business operations; (1) fail to pay its own liabilities out of its own funds; (2) fail to pay the
salaries of its own employees, if any; (3) fail to allocate fairly and reasonably any overhead for
shared office space; (4) fail to use separate stationery, invoices and checks; (5) pledge its assets
for the benefit of any other person or entity; (6) fail to correct any known misunderstanding
regarding its separate identity; (7) fail to cause the Sole Member to keep minutes of any meetings
or fail to observe any other Delaware limited liability company formalities; (8) guarantee any
obligation of any person, including any Affiliate; (9) engage in any dissolution, liquidation,
consolidation, merger, asset sale or transfer of ownership interests other than such activities as
are expressly permitted pursuant to the terms of this Security Instrument and subject to obtaining
any approvals required under this Security Instrument,
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(b)  In addition to the foregoing, if Borrower or its Controlling Entity is a single
member limited liability company, it must be organized under the laws of Delaware, its
organizational documents must also contain continuation of existence provisions acceptable to
Lender, it must cause an acceptable Delaware counsel to deliver acceptable non dissolution
opinions to Lender and it must satisfy any other requirements imposed by Lender; provided,
however, if Borrower is a Delaware limited liability company, then the foregoing provision shall
not apply to Borrower's Controlling Entity.

(© If the original principal amount of the Loan was $20,000,000.00 or more, then, in
addition to the foregoing:

(1) Borrower’s organizational documents shall require unanimous consent of
all snarcholders, members, partners or other owners of an equity ownership interest in
Borrower prior to the filing of petition in bankruptcy, or for the dissolution, liquidation,
consolidatici, ‘merger or sale of all or substantially all of Borrower’s assets, and
Borrower mus’-cause a counsel acceptable to Lender to deliver a substantive non
consolidation opin‘op satisfactory to Lender.

Borrower must have (A)at least two Independent Controlling Persons (hereinafter
defined), and (B) organizational cocuments requiring the unanimous consent of all directors,
members, partners or other persons hzving similar decision-making authority with respect to
Borrower (each, a “Controlling Persor”) rrior to taking any “Material Action”. "Material
Action" means to consolidate or merge Bor-ower with or into any person or entity, or sell all or
substantially all of the assets of Borrower, ¢t ‘o institute proceedings to have Borrower be
adjudicated bankrupt or insolvent, or consent to.<p2 institution of bankruptcy or insolvency
proceedings against Borrower or file a petition seeking, or consent to, reorganization or relief
with respect to Borrower under any applicable federal'or state law relating to bankruptcy, or
consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator (or other
similar official) of Borrower or a substantial part of its property. o make any assignment for the
benefit of creditors of Borrower, or admit in writing Borrower’s inability to pay its debts
generally as they become due, or take action in furtherance of any such action, or, to the fullest
extent permitted by law, dissolve or liquidate Borrower The term “Tr.dependent Controlling
Person” shall mean a Controlling Person approved by Lender who shall ¢t nc time during the
term of the Loan be, or have been within the 5 years immediately precedins tecoming an
Independent Controlling Person, (1) an employee, director, member, stockholdsr,, partner or
employee of Borrower or of any of its Affiliates (hereinafter defined), (2) a custorrer of or
supplier to (including any attorney, accountant, broker or banker) to Borrower or any of its
Affiliates, or (3)an immediate family member of any such employee, director, member,
stockholder, partner, customer or supplier. The term "Affiliate" means, with respect to any
Person, any other Person directly or indirectly Controlling or Controlled by or under direct or
indirect common Control with such Person. "Control" means the possession, directly or
indirectly, of the power to direct or cause the direction of the management or policies of a person
or entity, whether through the ownership of voting securities or general partnership or managing
member interests, by contract or otherwise. "Controlling” and "Controlled" shall have correlative
meanings. Without limiting the generality of the foregoing, a person or entity shall be deemed to
Control any other person or entity in which it owns, directly or indirectly, a majority of the
ownership interests.
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(i)  Borrower agrees that its Controlling Entity shall also be subject to all of
the requirements contained in this section, except that its organizational documents shall
prohibit it from engaging in any business or activity other than the operation and
maintenance of the Mortgaged Property, and activities incidental thereto, or acquiring or
owning any material assets other than its interest in Borrower.

54.  Fixture Filing. This Security Instrument shall be deemed a fixture filing within the
meaning of any applicable uniform commercial code, and for such purpose, the following
information is given:

Lebtor’s Name and Oakwood Chicago Associates, LLC: 4473393
Organizational ID Number:
Elmwood Chicago Associates, LLC: 4473396
Landings Chicago Associates, LLC: 4473389
Wallkill Chicago Associates, LLC: 4473381
Debtor’s Address: c/o Kushner Companies
18 Columbia Turnpike

Fiorham Park, New Jersey 07932

Debtor’s State of Organization: Delarvare

Name and address PNC Bank, Nationa' Association

of Secured Party 10851 Mastin, Suitz 290
Overland Park, Kansas 66210

Description of the type See the Recitals herein.

(or items) of property:

Description of real estate See Exhibit B hereto.

to which the collateral
is attached or upon which
it is or will be located:

Some of the above described collateral is or is to become fixtures upon the above-
described real estate, and this fixture filing is to be filed for record in the public real estate
records.

55. Compliance with Illinois Mortgage Foreclosure Law.

(@)  If any provision in this Security Instrument is inconsistent with any provision of
the Illinois Mortgage Foreclosure Law (the “Act”), the provisions of the Act take precedence
over the provisions of this Security Instrument, but will not invalidate or render unenforceable
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any other provision of this Security Instrument that can be construed in a manner consistent with
the Act.

(b)  If any provision of this Security Instrument grants to Lender (including Lender
acting as a mortgagee-in-possession) or a receiver appointed pursuant to the provisions of
Paragraph 19 of this Security Instrument any powers, rights or remedies prior to, upon or
following the occurrence of an Event of Default which are more limited than the powers, rights
or remedies that would otherwise be vested in Lender or in such receiver under the Act mn the
absence of said provision, Lender and such receiver shall be vested with the powers, rights and
remedies granted in the Act to the full extent permitted by law.

()" ~Without limiting the generality of the foregoing, all expenses incurred by Lender
which are of in< type referred to in Section 5/15-1510 or 5/15-1512 of the Act, whether incurred
before or after ariy decree or judgment of foreclosure, and whether or not enumerated in this
Security Instrument; mav be added to the Debt and/or by the judgment of foreclosure.

56.  Tenant in Common Covenants.

(a)  Each Borrower shall (i) diligently perform and observe all of the terms,
covenants and conditions set forth 7n the TIC Agreement on the part of each such Borrower to be
performed thereunder, and (ii) promptly’ deliver to Lender any notice given or received by any
Borrower under the TIC Agreement;

(b)  No Borrower shall seek any partition of the Mortgaged Property during
the term of the Loan and each Borrower hereby exorsssly waives any and all right to do so.

(¢)  For so long as the Loan is outstanding, each Borrower hereby agrees (x)
that any rights of any Borrower as a tenant in common, anc iz TIC Agreement and the rights
thereunder (including any rights of indemnity, options to purchase and rights of first refusal, if
any) and any liens created thereby are subordinate to the lien'and the terms of this Security
Instrument and the Other Security Documents, (y) not to permit jayments to any Borrower
pursuant to the terms of the TIC Agreement without Lender’s prior written consent and (z) not to
enforce any rights or remedies under the TIC Agreement until the Loan has béen paid in full.

(d)  The TIC Agreement shall not be modified, changed, supplemented, altered
or amended in any respect without the prior written consent of Lender, and any suci termination,
cancellation, modification, change, supplement, alteration or amendment of the TIC Agreement
without the prior written consent of Lender shall be void and of no further force and effect.

(¢)  For so long as the Loan is outstanding, Borrower shall not assign or
terminate the TIC Agreement without the prior written consent of Lender, which may be granted
or denied in Lender’s sole discretion.

(f) Each Borrower hereby waives any rights it may have (whether by operation of law
or pursuant to the terms of the TIC Agreement), during the term of the Loan, to create or suffer
to exist any lien on all or any portion of any other tenant-in-common interest held by any other
Borrower pursuant to the terms of the TIC Agreement, and, during the term of the Loan, no
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Borrower shall place a lien on all or any portion of any other tenant-in-common interest held by
any other Borrower pursuant to the terms of the TIC Agreement;

(g) Each Borrower hereby appoints Oakwood Chicago Associates, LLC as its agent and
attorney in fact (the "Agent") to exercise decision making authority with respect to each
Borrower's interest in the Mortgaged Property, and agrees that such Agent's authority shall
include, without limitation, the authority to: (i) hire, terminate (subject to the provisions hereof),
oversee and otherwise deal with the property manager, if any, for the Mortgaged Property, (i1)
otherwise oversee the operation and management of the Mortgaged Property, and (iii) make
decisions-and otherwise interact and deal with Lender with respect to the Loan. Each Borrower
warrarits 2id covenants that it will not amend, modify, rescind or terminate its appointment of
the Ageni without Borrower's appointment of a new agent and Borrower's notification to the
Lender of suck nzw agent. Until a new agent is appointed and the Lender is so notified, Lender
shall deal with the raost recently appointed agent.

57.  Special Provisions Modifying or Affecting This Security Instrument by Reason of
the State in Which the Mortsi;aced Property is Located. By virtue of the fact that the Mortgaged
Property is located in the State of Illinois, the provisions set forth below shall be applicable to
this Security Instrument, and to the extent applicable, shall modify, affect and supplement the
other provisions hereof.

(a)  Benefits of Act. Borrower and Lender shall have the benefit of all of the
provisions of the Illinois Mortgage Forcclosure Law (735 ILCS 5/15-1101) (the “Act”),
including all amendments thereto which may bHecome effective from time to time after the date
hereof. If any provision of the Act which is speciiieally referred to herein is repealed, Lender
shall have the benefit of such provision as most receril; existing prior to such repeal, as though
the same were incorporated herein by express reference.~in the event that any provision in this
Security Instrument shall be inconsistent with any provision of the Act, the provisions of the Act
shall take precedence over the provisions of this Security Instraraent, but shall not invalidate or
render unenforceable any other provision of this Security Instruincii that can be construed in a
manner consistent with the Act. If any provision of this Securiy Instrument shall grant to
Lender any rights or remedies upon default of Borrower which are more limited than the rights
that would otherwise be vested in Lender under the Act in the absence of siid provision, Lender
shall be vested with the rights granted in the Act to the full extent permitted bviaw. Without
limiting the generality of the foregoing, all expenses incurred by Lender tothe extent
reimbursable under Sections 15-1510 and 15-1512 of the Act, whether incurred before or after
any decree or judgment of foreclosure, and whether enumerated in this Security Instrument, shall
be added to the indebtedness secured by this Security Instrument or by the judgment of
foreclosure.

(b)  Protective Advances. All advances, disbursements and expenditures made by
Lender before and during a foreclosure, and before and after judgment of foreclosure, and at any
time prior to sale, and, where applicable, after sale, and during the pendency of any related
proceedings, for the following purposes, in addition to those otherwise authorized by this
Security Instrument or by the Act (collectively “Protective Advances”), shall have the benefit of
all applicable provisions of the Act, including those provisions of the Act hereinbelow referred
to:
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(a)  all advances by Lender in accordance with the terms of this
Security Instrument to: (1) preserve or maintain, repair, restore or rebuild the
improvements upon the Mortgaged Property; (2) preserve, the lien of this Security
Instrument or the priority thereof; or (3) enforce this Security Instrument, as
referred to in Subsection (b)(5) of Section 5/15-1302 of the Act;

(b)  payments by Lender of: (1) when due installments of principal,
interest or other obligations in accordance with the terms of any senior mortgage
or other prior lien or encumbrance; (2) when due installments of real estate taxes
and assessments, general and special and all other taxes and assessments of any
kind or nature whatsoever which are assessed or imposed upon the Mortgaged
Property or any part thereof; (3) other obligations authorized by this Security
instrument; or (4) with court approval, any other amounts in connection with
other liens, encumbrances or interests reasonably necessary to preserve the status
of title, as referred to in Section 5/15-1505 of the Act;

(c) ¢ advances by Lender in settlement or compromise of any claims
asserted by claimants under senior mortgages or any other prior liens;

(d) attoruevs’ fees and other costs incurred: (1) in connection with the
foreclosure of this Securit; Instrument as referred to in Sections 1504(d)(2) and
5/15-1510 of the Act; (%) in.connection with any action, suit or proceeding
brought by or against the Leadei for the enforcement of this Security Instrument
or arising from the interest of tle Lender hereunder; or (3) in the preparation for
the commencement or defense of ary such foreclosure or other action related to
this Security Instrument or the Mortgager Property;

()  Lender’s fees and costs, including attorneys’ fees, arising between
the entry of judgment of foreclosure and the confirmation hearing as referred to in
Subsection (b)(1) of Section 5/15-1508 of the Act;

(H expenses deductible from proceeds of. :ale as referred to in
subsections (a) and (b) of Section 5/15-1512 of the Act;

(g)  expenses incurred and expenditures made by Lend<r.{or any one or
more of the following: (1) if the Mortgaged Property or any pert'sn thereof
constitutes one or more units under a condominium declaration, assessments
imposed upon the unit owner thereof which are required to be paid; (2) if
Borrower’s interest in the Mortgaged Property is a leasehold estate under a lease
or sublease, rentals or other payments required to be made by the lessee under the
terms of the lease or sublease; (3) premiums for casualty and liability insurance
paid by Lender whether or not Lender or a receiver is in possession, if reasonably
required, in reasonable amounts, and all renewals thereof, without regard to the
limitation to maintaining of existing insurance in effect at the time any receiver or
Lender takes possession of the Mortgaged Property imposed by Subsection (c)(1)
of Section 5/15-1704 of the Act; (4) repair or restoration of damage or destruction
in excess of available insurance proceeds or condemnation awards; (5) payments
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required or deemed by Lender to be for the benefit of the Mortgaged Property or
required to be made by the owner of the Mortgaged Property under any grant or
declaration of easement, easement agreement, agreement with any adjoining
Mortgaged Property owners or instruments creating covenants or restrictions for
the benefit of or affecting the Mortgaged Property; (6) shared or common expense
assessments payable to any association or corporation in which the owner of the
Mortgaged Property is a member in any way affecting the Mortgaged Property;
(7) if the loan secured hereby is a construction loan, costs incurred by Lender for
demolition, preparation for and completion of construction, as may be authorized
by the applicable commitment, loan agreement or other agreement; and (8)
pursuant to any lease or other agreement for occupancy of the Mortgaged
Property for amounts required to be paid by Borrower.

All'Frotective Advances shall be so much additional indebtedness secured by this
Security Instrument, atd shall become immediately due and payable without notice and with
interest thereon from tli¢ date of the advance until paid at the rate due and payable after a default
under the terms of the Notes

This Security Iastrument shall be a lien for all Protective Advances as to
subsequent purchasers and judgment creditors from the time this Security Instrument is recorded
pursuant to Subsection (b)(1) of Sectien §/15-1302 of the Act.

All Protective Advances shail, except to the extent, if any, that any of the same is
clearly contrary to or inconsistent with the provisions of the Act, apply to and be included in:

@) determination of the 2ircunt of indebtedness secured by this
Security Instrument at any time;

(1)  the indebtedness found due apd owing to the Lender in the
judgment of foreclosure and any subsequent suppiemental judgments, orders,
adjudications or findings by the court of any additioiai indebtedness becoming
due after such entry of judgment, it being agreed that in any foreclosure judgment,
the court may reserve jurisdiction for such purpose;

(iif)  determination of amount deductible from sale procesds pursuant to
Section 5/15-1512 of the Act;

(iv)  application of income in the hands of any receiver or Lender in
possession; and

(v)  computation of any deficiency judgment pursuant to
Subsections (b)(2) and (e) of Sections 5/15-1511 of the Act.

(¢)  Mortgagee in Possession. In addition to any provision of this Security Instrument
authorizing the Lender to take or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, Lender shall have the right, in accordance with Sections 5/15-1701
and 5/15-1702 of the Act, to be placed in possession of the Mortgaged Property or at its request
to have a receiver appointed, and such receiver, or Lender, if and when placed in possession,
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shall have, in addition to any other powers provided in this Security Instrument, all powers,
immunities, and duties as provided for in Sections 5/15-1701 and 5/15-1703 of the Act.

(d)  Waiver of Redemption. Pursuant to Section 5/15-1601(b) of the Act, Borrower
hereby waives any and all right to redemption.

(e)  Business Loan Recital: Statutory Exemptions

(x) Borrower acknowledges and agrees that (i) the proceeds of the loans will be
used in conformance with subparagraph (L)(1) of Section 4 of the Interest Act (815 ILCS
205/0.C1 e seq.); (ii) that the indebtedness secured hereby constitutes a business loan which
comes wititin-the purview of subparagraph (1)(C) of said Section 4; and (iii) that the loans are
exempt transactions under the Truth-in-Lending Act, 15 U.S.C. Sec. 1601 et seq.

(y)Bortewer acknowledges and agrees that the transaction of which this Security
Instrument is a part is’ 2-transaction which does not include either agricultural real estate (as
defined in Section 15-120}0f the Act) or residential real estate (as defined in Section 15-1219 of
the Act).

(z)Borrower acknowledges and agrees that the Mortgaged Property does not fall
within the categories of real property covered by the Illinois Responsible Property Transfer Act,
765 ILCS 90/3 et seq., as amended.

3] Lender’s Lien for Service Charse and Expenses; Maximum Security Instrument
Obligations Secured. At all times, regardless of wnether any loan proceeds have been disbursed,
this Security Instrument secures (in addition to tiie Debt disbursed from time to time) the
payment of any Protective Advances and all other experses and advances due to or incurred by
Lender in connection with the Debt and which are to be reimbursed by Borrower under the terms
of this Security Instrument, the Notes or the Other Security Documents; provided, however, that
in no event shall the total amount of the Debt plus such additioLai’ 2mounts exceed 200% of the
original principal amount of the Notes.

(g)  Future Advances, Construction Advances and Revolving Crediv Advances. This
Security Instrument also secures all future advances, construction advances; *évolving credit
advances and letters of credit made within twenty (20) years from the date hereor inade or to be
made under the Notes, which future advances, construction advances, revolving ciadit-advances
and letters of credit shall have the same priority as if all such future advances, construction
advances, revolving credit advances and letters of credit were made or issued on the date of
execution hereof. Nothing in this section or in any other provision of this Security Instrument
shall be deemed either (i) an obligation on the part of Lender to make any future advances,
revolving credit advances or to issue any letters of credit other than in accordance with the terms
and provisions of the Notes, this Security Instrument or the Other Security Documents or (ii) an
agreement on the part of Security Instrument or any lender to increase the amount of the Loan or
the aggregate principal amount of the Notes, taken together, to any amount in excess of that set
forth in the Notes, this Security Instrument or the Other Security Documents.

58. Amendment and Restatement. This Amended and Restated Mortgage, Security
Agreement, Assignment of Leases and Rents and Fixture Filing is intended to amend and restate

-45-
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in its entirety that certain Mortgage, Security Agreement, Assignment of Leases and Rents and
Fixture Filing dated December 28, 2007 executed by Borrower in favor of Lender.

ATLANTA:4983035.2




0801033042 Page: 48 of 134

UNOFFICIAL COPY

IN WITNESS WHEREOF, Borrower and Lender have executed this Amended and
Restated Mortgage, Security Agreement, Assignment of Leases and Rents and Fixture Filing to
be effective as of the day and year first above written.

BORROWER:

Oakwood Chicago Associates, LLC, a Delaware limited liability
company

By fTe— /)/ &
Name: Marci Plotkin
Title: Manager

SIGNATURES CONTINUED ON NEXT PAGE
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Elmwood Chicago Associates, LLC, a Delaware limited liability
company

By: il ':677:-

Name: Marci Plotkin
Title: Manager

SIGNATURES CONTINUED ON NEXT PAGE
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Landings Chicago Associates, LLC, a
Delaware limited liability company

By: yad ’—f/t:_

Name: Marci Plotkin
Title: Manager

SIGNATURES CONTINUED ON NEXT PAGE
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Wallkill Chicago Associates, LLC, a
Delaware limited liability company

By: Vidies (/l/—
Name: Marci Plotkin
Title: Manager

SIGNATURES CONTINUED ON NEXT PAGE

e
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LENDER:

PNC BANK, NATIONAL ASSOCIAYION

: AL
Narhe: Jeannette I. Bt}(i%{
itle:  Vice President

51-
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STATE OF Ne Jeteed )
) )ss
COUNTY OF &msex )

On this __ 7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that she is the Manager of Oakwood Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

IN WiTMNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year'last above written.

Notary Public indnd fofE EANOR S, GILLILAND
said County and State Notary Public of New Jersey

Print Notary’s Name: Commission Expires 9/22/2009

My Commission Expires:
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STATE OF pew :Yarse()k(\ )

)ss
COUNTY OF w )

On this __7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that he is the Manager of Elmwood Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

IN WATNMESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and yearlast above written.

&ass b ML

N Public in and for ¢
Ny Public inarefor ™ ELEANOR'S. GILLILAND
Notary Public of New Jersey

Print Notary’s Name: Commission Expires 9/22/2009

My Commission Expires:
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STATE OF NWTMS )

COUNTY OF é"i# )

On this __ 7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that he is the Manager of Landings Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

S8

IN WiTMESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year'1ast above written.

M/A. W
Notary Public in and for’ ELEANOR S. GILLILAND
said County and State Notary Public of New Jersey

Commission Expires 9/22/2009

Print Notary’s Name:

My Commission Expires:

ATILANTA:4983035.2



0801033042 Page: 56 of 134

UNOFFICIAL COPY

STATE OF a\\w@% )

)ss

COUNTY OF w/{ )

On this __ 7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that he is the Manager of Wallkill Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

IN WiINESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and yeariast above written.

Notary Public inand for " E| EANOR S. GILLILAND
said County and State Notary Public of New Jersey
Commission Expires 9/22/2009

Print'Notary’s Name:

My Commission Expires:
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STATE OF KANSAS )
)ss
COUNTY OF JOHNSON )

On this __ 7th day of January, 2008, before me, appeared Jeannette I. Butler,, to me
personally known, who being by me duly sworn did say that she is the Vice President of PNC
Bank, National Association, and that said instrument was signed on behalf of said national
association by authority of its directors, and said Jeannette I. Butler acknowledged said
instrument to be the free act and deed of said national banking association.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year last above written.

B o Mosrd

‘Notary Pubkt in and for
said County and State

Print Motary’s Name:ﬁ&%mm/

My Commission Expires:

75!\1] ” \ NOTARY PUBLIC- StatsoiKansas

BRANDY ALEXANDER
MvAw'- .2 1L

)
_p’n
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EXHIBIT A

LEGAL DESCRIPTION
PARCEL 1:

LOTS 2, 3 AND 4 (EXCEPT THAT PART OF LOT 2 DEDICATED FOR PUBLIC ALLEY
BY PLAT OF DEDICATION RECORDED AS DOCUMENT NUMBER 18928994) IN
BLOCK 41 IN ORIGINAL TOWN OF CHICAGO IN TH SOUTHEAST % OF SECTION 9,
TOWNGII? 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK CCUNTY, ILLINOIS.

PARCEL 2:

THAT PART CF VACATED WEST COURT PLACE LYING SOUTH OF AND
ADJOINING THE SOUTH L'NE OF LOTS 2, 3 AND 4 AND LYING NORTH OF AND
ADJOINING THE NORTH LINE-OF LOT 6, ALL IN BLOCK 41 IN ORIGINAL TOWN OF
CHICAGO AFORESAID; LYING NORTH OF AND ADJOINING THE NORTH LINE OF
SUB-LOT 1 OF LOT 5 AND THE'NORTH LINE OF SUB-LOTS 1,2 AND 3 OF LOT 7, AND
LYING WEST OF AND ADJOINING THE EAST LINE OF SAID SUB-LOT 3 OF LOT 7
PRODUCED NORTH 18 FEET, ALL IIN BEQCK 41 IN ORIGINAL TOWN OF CHICAGO
AFORESAID, ALL IN COOK COUNTY, ILLINOIS.
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EXHIBIT B-1 to B-4

UNEXECUTED COPY OF PROMISSORY NOTES
/ 7 ’7
/
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EXHIBIT B-1

N/

/ ’ /

'iA’

/ /

.
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Loan No. 94-0954251
AMENDED AND RESTATED PROMISSORY NOTE

$10,086,534.00 [llinois
January 7, 2008

This AMENDED AND RESTATED PROMISSORY NOTE is made and entered into on
the 7th day of January, 2008 by and between ELMWOOD CHICAGO ASSOCIATES, LLC, a
Delaware limited liability company (“Borrower”), and PNC BANK, NATIONAL
ASSOCVATTON.

RECITALS:

WHEREAS, “[-ender made a loan to Borrower on December 28, 2007 in the original
principal amount of /$7,820,727.87, as evidenced by Borrower’s Promissory Note dated
December 27, 2007 in‘tiie original principal amount of $5,820,727.87 (the “Original Note™); and

WHEREAS, pursuant to thai-certain Rider to Loan Application dated December 28, 2007
issued by Lender, Borrower has requested that Lender make an additional advance in the amount
of $4,265,806.13 (the “Additional Advance”), and Lender has agreed to make the Additional
Advance;

WHEREAS, Lender and Borrower ha e agreed to amend and restate the Original Note to
reflect the Additional Advance;

NOW, THEREFORE, FOR AND IN CONSIPZRATION OF THE ADDITIONAL
ADVANCE AND OTHER GOOD AND VALUABLE ZONSIDERATION, THE RECEIPT
AND SUFFICIENCY OF WHICH IS HEREBY ACKNOVWLEDGED, LENDER AND
BORROWER HEREBY AMEND AND RESTATE THE -*RIGINAL NOTE IN ITS
ENTIRETY AS FOLLOWS:

Loan-242.94-0954251
AMENDED AND RESTATED PROMISSORY NOTE

$10,086,534.00 Illinois
January 7, 2008

FOR VALUE RECEIVED, Elmwood Chicago Associates, LLC, a Delaware limited
liability company (“Borrower”), having its principal place of business at c/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order of PNC Bank, National Association (“Lender”), at the following address: 10851 Mastin,
Suite 300, Overland Park, Kansas 66210, or such other place as the holder hereof may from time
to time designate in writing, the principal sum of TEN MILLION EIGHTY SIX THOUSAND
FIVE HUNDRED THIRTY FOUR AND NO/100 DOLLARS ($10,086,534.00) in lawful money
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of the United States of America, with interest thereon to be computed from the date of
disbursement under this Promissory Note (the “Note”) at the Applicable Interest Rate
(hereinafter defined), and to be paid in installments as follows:

A.

A payment, on the date of disbursement, representing interest from the date of
disbursement through the last day of the calendar month in which such
disbursement is made;

A payment of interest only, on the first day of March, 2008 and on the first day of
each calendar month thereafter up to and including the first day of February,
2013;

A constant payment of $63,654.29 (the “Monthly Debt Service Payment
Amcunt”) (based upon an amortization schedule assuming a 360 day year
consisting-of 12 months of 30 days each) on the first day of March, 2013 and on
the first'dav.of each calendar month thereafter up to and including the first day of
January, 201%;and

The balance of suid principal sum, all unpaid interest thereon and all other
amounts owed pursvant to this Note, the Security Instrument (hereinafter
defined), the Other Security. Documents (hereinafter defined), or otherwise in
connection with the loan ev denced by this Note shall be due and payable on the
first day of February, 2018 (the "Muturity Date”).

Anything herein to the contrary noiwithstanding, if Lender determines, in its sole
discretion, at any time during the cal¢nidar month immediately preceding the
Maturity Date that this Note will not be pa‘d as required on the Maturity Date,
Lender shall have the option to forbear froin exersising its rights under this Note,
the Security Instrument and the Other Security Documents to foreclose upon the
Mortgaged Property (an “Optional Lender Forbearance™). In such event, Lender
shall notify Borrower of such decision and the followiiig <hall occur:

(1) On the first day of the month immeciately. following the
Maturity Date and on the first day of each calendar month therea.ter, Borrower
shall pay to Lender the amounts required by the Amended and Restzed Security
Agreement and Lockbox Agreement (the “Cash Management Agreement”)
executed contemporaneously herewith) by Borrower in favor of Lender.

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3) Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such
revocation, Lender shall be entitled to pursue any and all remedies available to it

2-
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under this Note, the Security Instrument, the Other Security Documents, at law or
in equity.

(4)  Anything herein to the contrary notwithstanding, Borrower
shall have the right to pay the Note in full after the Early Payment Date without
any prepayment premium or charge.

All payments to be made by Borrower to Lender shall be deemed received by Lender only upon
Lender’s actual receipt of same.

1. Applicable Interest Rate. Interest accruing on the principal sum of this Note shall
be calculated hased upon a per annum interest rate divided by 360 days resulting in a per diem
interest amount that will accrue for each calendar day in a year of 365 days (366 days in a leap
year). The terrii “Applicable Interest Rate” as used in this Note shall mean, from the date of this
Note through and inic!ading the Maturity Date, a rate of six and 485/1000th percent (6.485%) per
annum (the “Initial Iniercst Rate”). In the case of an Optional Lender Forbearance as provided
herein, the term “Applicable-Interest Rate” shall mean the Adjusted Interest Rate from and after
the Maturity Date through and’including the date this Note is paid in full. The term “Adjusted
Interest Rate” shall mean the greater'of (x) the Initial Interest Rate plus four percent (4.0%); or
(y)the Yield Rate on the then-currént on-the-run 10-year U.S. Treasury Obligation (the
“Specified U.S. Treasury Security”) plus four percent (4.0%). The term “Yield Rate” shall mean
the yield rate for the Specified U.S. Treasury Security as such yield rate is reported in the Wall
Street Journal on the fifth (Sth) business day preceding the Maturity Date. In the event that no
such yield rate is published for the Specified U.S. Treasury Security, then the nearest equivalent
U.S. Treasury Security shall be selected at Lender’s sole discretion, and the yield rate therefor
shall be the “Yield Rate”. If the publication of such vie!d rates in the Wall Street Journal is
discontinued, Lender shall determine such yield rates froin another source selected by Lender.

2. Application. Except as set forth in the Cash Management Agreement, all
payments on this Note shall be applied at any time and from time ‘o {ime in the following order:
(i) the payment or reimbursement of any expenses (including but noftimited to late charges),
costs or obligations (other than the principal hereof and interest hereon) for which Borrower shall
be obligated or Lender entitled pursuant to the provisions hereof or of the Secp:iiy Instrument or
the Other Security Documents, (ii) the payment of accrued but unpaid interest thereon, (iii) the
payment of unpaid escrow amounts required herein, in the Security Instrument ‘o' the Other
Security Documents, and (iv) the payment of all or any portion of the principal balance then
outstanding hereunder, in either the direct or inverse order of maturity, at Lender’s option.

3. Late Charge. If any payment due under this Note is not actually received by
Lender by close of business on the fifth (5th) day after the date on which it was due, Borrower
shall pay to Lender an amount (the “Late Charge”) equal to the lesser of five percent (5%) of
such unpaid portion of the missed payment or the maximum amount permitted by applicable law,
to defray the expenses incurred by Lender in handling and processing such delinquent payment
and to compensate Lender for the loss of the use of such delinquent payment. All such Late
Charges shall be automatically due and payable without notice or demand and shall be secured
by the Security Instrument and the Other Security Documents.

ATLANTA:4983035.2




0801033042 Page: 64 of 134

UNOFFICIAL COPY

4. Security; Defined Terms; Incorporation by Reference. This Note, together with
the Other Notes, is secured by the Security Instrument and the Other Security Documents. The
term “Security Instrument” as used in this Note shall mean the Amended and Restated Mortgage,
Security Agreement, Assignment of Leases and Rents and Fixture Filing, executed and delivered
by Borrower and each of the Other Borrowers contemporaneously with this Note and which
secures the Debt. The term “Other Notes” as used in this Note shall mean the “Notes” (as defined
in the Security Instrument), other than this Note. The term “Other Borrowers” as used in this
Note shall mean each “Borrower” (as defined in the Security Instrument), other than the
Borrower executing this Note. The term “Other Security Documents” means all documents other
than this Note or the Security Instrument now or hereafter executed and/or delivered by
Borrower, the Other Borrowers, and/or others and to or in favor of Lender, which wholly or
partially securc, evidence or guarantee payment of the Debt or any portion thereof, provide for
any indemnity ir Tovor of or payment to Lender related to the Debt, this Note, the Other Notes or
the Mortgaged Property (as defined in the Security Instrument), provide for any escrow/holdback
arrangements or for any actions to be completed by Borrower or any of the Other Borrowers
subsequent to the date hercof, or are otherwise related to the loan evidenced by this Note and the
Other Notes. All amounts die 4n4 payable under this Note and the Other Notes, together with all
sums due under the Security Instrument and the Other Security Documents, including any
applicable Prepayment Consideration (hereinafter defined) and all applicable attorney fees and
costs, are collectively referred to heleiz as the “Debt.” Where appropriate, the singular number
shall include the plural, the plural skali include the singular, and the words “Lender” and
“Borrower” shall include their respective succassors, assigns, heirs, personal representatives,
executors and administrators.

5. Prepayment/Defeasance.

(a)  When Permitted. Prior to December 1, 2217 (the “Early Payment Date”),
Borrower shall not have the right to prepay all or any portion o1 ttiis Note at any time during the
term of this Note (except for any prepayment permitted under tlie Security Instrument in the
event of a casualty or condemnation). No Prepayment Consideration {pzreinafter defined) will be
due from any prepayment of this Note (in whole but not in part) on ci after the Early Payment
Date. Notwithstanding the foregoing or anything else to the contrary herein, upon the completion
of a defeasance as set forth below, Borrower shall have no further right to prepay all or any
portion of this Note. In the event of a prepayment on or after the Early Payment' e Borrower
shall pay, together with the amount of such prepayment, an amount equal to (i) ali accrued and
unpaid interest, and (ii) any other sums due under this Note, the Security Instrument or.ary, Other
Security Document. Additionally, any such prepayment not actually received by Lender before
5:00 p.m., central time, on the 5 day of any calendar month must also include the interest which
would have accrued on the amount of such prepayment during the entire calendar month in
which the prepayment is made. Additionally, any prepayment of this Note by Borrower must be
made simultaneously with a prepayment by each of the Other Borrowers of each of the Other
Notes pursuant to the terms of such other Notes.

(b)  Notice. Borrower may give written notice to Lender specifying the date, which
date must be on or after the Early Payment Date, on which a full prepayment of the Debt is to be
made by Borrower and each of the Other Borrowers (the date of any prepayment hereunder,
whether pursuant to such notice or not, and whether voluntary or involuntary, being herein called
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the “Prepayment Date™). Lender shall receive this notice not more than sixty (60) days and not
less than thirty (30) days prior to the Prepayment Date. If any such notice of prepayment is
given, the entire Debt, including any applicable Prepayment Consideration (as defined below),
shall be due and payable on the Prepayment Date.

(¢)  Prepayment After Event of Default. If following the occurrence of any Event of
Default, Borrower shall tender payment of an amount sufficient to satisfy the Debt at any time
prior to or after a sale of the Mortgaged Property, either through foreclosure or the exercise of
the other remedies available to Lender under the Security Instrument or the Other Security
Documents, such tender by Borrower shall be deemed to be a voluntary prepayment under this
Note in‘thie-amount tendered and in such case Borrower shall also pay to Lender, with respect to
the amount tcindered, the applicable Prepayment Consideration set forth in this Note, which
Prepayment Covisideration shall be immediately due and payable. Lender shall not be obligated
to accept any such) prepayment of this Note unless it is accompanied by an amount (the
“Prepayment Considerziiion”) equal to the greater of: (x) one percent (1%) of the outstanding
principal balance of thi=Note at the time of prepayment; or (y) the Yield Maintenance Amount
(hereinafter defined).

Lender shall not be obligated to accept any such tender unless it is accompanied by all
Prepayment Consideration due in{ccnnection therewith. Additionally, Lender shall not be
obligated to accept any such tender(urless it is accompanied by a simultaneous tender of
payment by each of the Other Borrowers tinder each of the Other Notes pursuant to the terms of
such other Notes. Borrower acknowledges that the Prepayment Consideration is a bargained for
consideration and not a penalty, and Borrower recognizes that Lender would incur substantial
additional costs and expenses in the event of a prepayment of the Debt and that the Prepayment
Consideration compensates Lender for such costs and expznses (including without limitation, the
loss of Lender’s investment opportunity during the period from the date such tender is accepted
until the Maturity Date). Borrower agrees that Lender shall riot, as a condition to receiving the
Prepayment Consideration, be obligated to actually reinvest thic amount prepaid in any treasury
obligation or in any other manner whatsoever. Except as otherwisz.set forth in the Security
Instrument, no Prepayment Consideration will be due for involuntary pispayments resulting from
any Casualty (as defined in the Security Instrument) or Condemnation (as efined in the Security
Instrument).

Yield Maintenance Amount. The “Yield Maintenance Amount” shall meap the present
value, as of the Prepayment Date, of the remaining scheduled payments of principal and.interest
from the Prepayment Date through the Maturity Date (including any balloon ‘payment)
determined by discounting such payments at the Discount Rate (hereinafter defined), less the
amount of principal being prepaid. The term “Discount Rate” shall mean the rate which, when
compounded monthly, is equivalent to the Treasury Rate (hereinafter defined) when
compounded semi-annually. The term “Treasury Rate” shall mean the yield calculated by the
linear interpolation of the yields, as reported in Federal Reserve Statistical Release H.15-Selected
Interest Rates under the heading U.S. Government Securities/Treasury Constant Maturities for
the week ending prior to the Prepayment Date, of U.S. Treasury constant maturities with
maturity dates (one longer and one shorter) most nearly approximating the Maturity Date. (In the
event Release H.15 is no longer published, Lender shall select a comparable publication to
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determine the Treasury Rate.) Lender shall notify Borrower of the amount and the basis of
determination of the required Prepayment Consideration,

(d)  Defeasance. Any provision hereof to the contrary notwithstanding, at any time
during the Defeasance Period (as defined below), Borrower and the Other Borrowers may obtain
a release of the Mortgaged Property from the lien of the Security Instrument only upon the
satisfaction of the following conditions:

(i) not less than thirty (30) days prior written notice shall be given to Lender
specifying a date (the “Defeasance Date”) on which the Defeasance Collateral (as defined
belcw) is to be delivered by Borrower pursuant to this Note (and by each of the Other
Borrowers pursuant to the terms of each of the Other Notes simultaneously);

G5~ all accrued and unpaid interest and all other sums due under this Note, the
Security 1astiument and the Other Security Documents up to the Defeasance Date,
including, witacut limitation, all reasonable costs and expenses incurred by Lender or its
agents in connectiorrwith such defeasance, including, without limitation, any legal fees
and expenses incuries in connection with obtaining and reviewing the Defeasance
Collateral, the preparation oi the Defeasance Security Agreement (as defined below) and
related documentation, accountant fees, and investment advisor fees shall be paid in full
on or prior to the Defeasance Lyats;

(i)  no Event of Default, ana\no event or condition that, with the giving of
notice or passage of time or both, would censtitute an Event of Default, shall exist either
at the time Borrower gives notice of the Deleasance Date to Lender or on the Defeasance
Date;

(iv)  Borrower shall deliver to Lender-un or-before the Defeasance Date non-
redeemable securities evidencing an obligation to timaly pay principal and/or interest in
a full and timely manner that are (a) direct obligations of /thz United States of America
for the full and timely payment of which its full faith and ciedit is pledged, or (b) to the
extent acceptable to the Rating Agencies, other "government securities” within the
meaning of Section 2(a)(16) of the Investment Company Act of 1%40..2s amended, such
securities in such form and amount that provide for the payments ptior. but as close as
possible, to all successive regularly scheduled monthly payment dates, including the
Maturity Date, with such payments being equal to or greater than the amount of the
corresponding monthly payment required to be paid under this Note (nereafter,
“Scheduled Defeasance Payments”) for the balance of the term hereof and the amount
required to be paid on the Maturity Date (such obligations are collectively and singularly
referred to herein as “Defeasance Collateral”) each of which shall be duly endorsed by
the holder thereof as directed by Lender or accompanied by a written instrument of
transfer in form and substance wholly satisfactory to Lender (including, without
limitation, such instrument as may be required by the depository institution holding such
securities or the issuer thereof, as the case may be, to effectuate book-entry transfers and
pledges through the book-entry facilities of such institution) in order to perfect a first
priority security interest in such Defeasance Collateral in favor of Lender. The
Defeasance Collateral may be purchased by Lender on Borrower’s behalf, in which case
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Borrower shall deposit with Lender at least three days before the Defeasance Date a sum
sufficient, in Lender’s sole and absolute discretion, to purchase the Defeasance
Collateral. Any sums in excess of the amount necessary to purchase the Defeasance
Collateral shall be remitted to Borrower upon release of the Mortgaged Property.

(v)  Borrower shall deliver the following to Lender, at Borrower’s cost, on or
prior to the Defeasance Date:

(A) a pledge and security agreement, in form and substance
satisfactory to Lender in its sole discretion, creating a first priority security
interest in favor of Lender in the Defeasance Collateral (the “Defeasance Security

Agreement”);

(B) a certificate of Borrower certifying that all of the requirements
hercuzder for a defeasance have been satisfied;

{C) —an opinion of counsel that is standard in commercial lending
transactions-apd subject only to customary qualifications, assumptions and
exceptions, in formn and substance and delivered by counsel satisfactory to Lender
in its sole discreticn siating, among other things, (x) that Lender has a perfected
first priority security inerzst in the Defeasance Collateral, (y) that the Defeasance
Security Agreement is enfciceable against Borrower in accordance with its terms
and (z) if a Securitization (as'defined in the Security Instrument) has occurred,
that the defeasance will not vanse the REMIC trust formed pursuant to such
Securitization to fail to qualify as'a"real estate mortgage investment conduit” (a
“REMIC™), within the meaning of Seni0a 860D of the Internal Revenue Code of
1986, as amended from time to time or aiy successor statute (the “Code”);

(D) an opinion of an independent ~certified public accountant
acceptable to Lender representing and warrantingvo'Lender that the Defeasance
Collateral will generate monthly amounts equal to cr gieater than the Scheduled
Defeasance Payments including the amount required to be-naid on the Maturity
Date of this Note, and such other approvals required by Leider:

(E) ifrequired by any Rating Agency, evidence in writing from each of
the Rating Agencies to the effect that such release will not result in a
qualification, downgrade or withdrawal of any rating in effect immediaely prior
to the Defeasance Date for any securities or “Pass-Through Certificates” issued
pursuant to the terms of a trust and servicing agreement in the event that this Note
or any interest therein is included in a REMIC or other Securitization vehicle;

(F)  such other certificates, opinions, documents or instruments as
Lender may reasonably require; and

(G)  upon approval by Lender of the schedule of Defeasance Collateral
to be delivered to Lender, Borrower shall (i) pay Lender a nonrefundable fee, in
an amount reasonably determined by Lender, as compensation for the review,
analysis and processing of the defeasance request; and (ii) if required by Lender,
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deposit with Lender an amount estimated by Lender to be sufficient to fund all
other fees, costs and expenses related to the defeasance, including Lender’s
reasonable atforneys’ fees and expenses and rating agency fees, if any and
expenses together with all expenses and costs associated with the release of the
lien on the Mortgaged Property. Borrower shall be responsible for all fees, costs
and expenses associated with the defeasance which, if not covered by the above
deposit, shall be paid to Lender no later than the Defeasance Date.

Upon compliance with the foregoing requirements relating to the delivery of the
Defeasance Collateral, together with the simultaneous compliance with the requirements for
Defeasunice contained in each of the Other Notes, the Mortgaged Property shall be released from
the lien of the Security Instrument and the Defeasance Collateral shall be the sole source of
collateral which shall secure this Note.

The “Defeacance Period” shall mean the period of time: (1) commencing on the date
which is the later to ocorr of: (A) two (2) years after the “start-up day”, within the meaning of
Section 860(G)(a)(9) of the Code, of the REMIC that holds this Note; and (B) thirty-six (36)
months after the date of e first regularly scheduled monthly payment due hereunder, and
(2) ending on the Early Paymen? Da'e. The “Rating Agencies” shall mean, collectively, Standard
and Poor’s Ratings Services, Mcody’s Investors Service, Inc., and Fitch, Inc., and their
respective successors and assigns, toth: cxtent each of the foregoing performed credit rating
services for the REMIC or other Securitiziition vehicle which owns this Note.

(¢)  Successor Borrower. In conmection with a defeasance under this Section,
Borrower shall establish or designate a successor £ntity (the “Successor Borrower”) which shall
be a single purpose entity approved by Lender in its<sole discretion. Borrower shall transfer and
assign all obligations, rights and duties under and to this Note together with the Defeasance
Collateral to such Successor Borrower. Such Successor Borrowver shall assume the obligations of
Borrower under this Note and the Security Instrument and Roriower shall be relieved of its
obligations under such documents except for any such representaiions that specifically survive
the defeasance. Borrower shall pay $1,000 to any such Successor Boriower as consideration for
assuming the obligations under this Note and the Security Instrument. [sorrower shall pay all
costs and expenses incurred by Lender, including Lender’s reasonable ativineys’ fees and
expenses, incurred in connection with establishment of the Successor Borrower

H Defeasance Collateral Account. All cash from interest and principal ‘payments
paid on the Defeasance Collateral shall be paid over to Lender for each Scheduled Cef:asance
Payment and applied first to accrued and unpaid interest and then to principal. Any cash from
interest and principal paid on the Defeasance Collateral not needed to pay accrued and unpaid
interest or principal shall be retained in a designated account established by Borrower or
Successor Borrower as the case may be, (the “Defeasance Collateral Account”) which shall
constitute additional collateral for the loan evidenced hereby. The Defeasance Collateral Account
shall contain only cash from interest and principal paid on the Defeasance Collateral. Borrower
or Successor Borrower, as applicable, shall be the owner of the Defeasance Collateral Account
and shall report all income accrued thereon for federal, state and local income tax purposes and
shall pay all costs and expenses associated with opening and maintaining the account and may
pay all costs and expenses associated with maintaining the Successor Borrower from such
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account. Lender shall have no responsibility to fund any Scheduled Defeasance Payments and
shall not be liable in any way by reason of any insufficiency in the Defeasance Collateral
Account. Upon an assumption by Successor Borrower acceptable to Lender, Borrower shall be
relieved of its obligations under this Note and the Defeasance Security Agreement and, to the
extent such documents relate to the Mortgaged Property, the Other Security Documents.

(g  Release of Security Instrument Following Defeasance. Upon compliance with the
requirements hereunder for a defeasance and the simultaneous compliance with the requirements
for Defeasance contained in each of the Other Notes, the Mortgaged Property shall be released
from the lien of the Security Instrument and the Other Security Documents, and the Defeasance
Collateral <hall be the sole source of collateral securing this Note. Lender will, at Borrower’s
expense, execute and deliver any agreements reasonably requested by Borrower to release the
lien of the Security Instrument from the Mortgaged Property.

(h)  Purchase of Defeasance Collateral. In the event of purchase by Lender of the
Defeasance Collaterai, such purchase may, in Lender’s sole and absolute discretion be through
an affiliate of Lender or a-iird party entity. Borrower shall be responsible for the payment of
any brokerage or other transacion fees in connection with such purchase.

6. Default. An “Eveniof Default” shall occur if:

(@)  Borrower fails to make tiic-full and punctual payment of any amount payable
hereunder or under the Security Instrument or Other Security Documents, which failure is not
cured on or before the fifth (5th) day after the-daic, of written notice from Lender to Borrower of
such failure;

(b)  Borrower fails to pay the entire outstanding principal balance hereunder, together
with all accrued and unpaid interest, on the date when due, whether on the Maturity Date, upon
acceleration or prepayment or otherwise;

(¢)  an Event of Default (as defined in the Security Insturient or any of the Other
Security Documents) has occurred under the Security Instrument, or under the Security
Instrument and/or Other Security Documents; or

(d) an Event of Default (as defined in the Other Notes) has occurrea.under any of
the Other Notes.
7. Acceleration. The whole of the Debt, including without limitation, the principal

sum of this Note, all accrued interest and all other sums due under this Note, the Security
Instrument and the Other Security Documents, together with any applicable Prepayment
Consideration, shall become immediately due and payable at the option of Lender, without
notice, at any time following the occurrence of an Event of Default.

8. Default Interest. Upon the occurrence of an Event of Default (including without
limitation, the failure of Borrower to pay this Note in full on the Maturity Date), Lender shall be
entitled to receive and Borrower shall pay interest on the entire unpaid principal balance of this
Note at the rate (the “Default Rate”) equal to the greater of: (a) four percent (4%) above the
Applicable Interest Rate; or (b) four percent (4%) above the Prime Rate (hereinafter defined) in
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effect at the time of the occurrence of the Event of Default; provided, however, that
notwithstanding the foregoing, in no event shall the Default Rate exceed the Maximum Rate
(hereinafter defined). The term “Prime Rate” shall mean the prime rate reported in the Money
Rates section of The Wall Street Journal for the date (the “Default Rate Calculation Date) upon
which the Event of Default occurred, or if no publication occurs upon such date, then the date of
publication immediately preceding the date of the Event of Default. In the event that The Wall
Street Journal should cease or temporarily interrupt publication, the term “Prime Rate” shall
mean the daily average prime rate published upon the Default Rate Calculation Date in another
business newspaper, or business section of a newspaper, of national standing chosen by Lender.
In the event that a prime rate is no longer generally published or is limited, regulated or
administercd by a governmental or quasi-governmental body, then Lender shall select a
comparable interest rate index which is readily available and verifiable to Borrower but is
beyond Lender’s zontrol. The Default Rate shall be computed from the occurrence of the Event
of Default until t'ic actual payment in full of the Debt. This charge shall be added to the Debt,
and shall be deemed secured by the Security Instrument. This clause, however, shall not be
construed as an agreemziit or privilege to extend the Maturity Date, nor as a waiver of any other
right or remedy accruing to' Lender by reason of the occurrence of any Event of Default.

9. Attorney Fees. In'the event that Lender employs attorney(s) to collect the Debt, to
enforce the provisions of this Note or to protect or foreclose the security herefor, Borrower
agrees to pay Lender’s reasonable attarney fees and disbursements, whether or not suit be
brought. Such fees shall be immediately diie and payable.

10.  Limit of Validity. This Note is subject to the express condition that at no time
shall Borrower be obligated or required to pay irierest or other charges on the Debt at a rate
which may subject Lender to civil or criminal liability =s a result of such rate exceeding the
maximum interest rate which Borrower is permitted to pay- by applicable law (the “Maximum
Rate”). If by the terms of this Note, Borrower is at any time réquired or obligated to pay interest
or other charges on the Debt at a rate in excess of the Maxiniur Rate, the rate of interest due
under this Note shall be deemed to be immediately reduced tc-the-Maximum Rate and any
previous payments in excess of the Maximum Rate shall be deemed 1o have been payments in
reduction of principal and not on account of the interest due hereunder.

11.  No Oral Amendments. This Note may not be modified, amiended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act c:i the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

12.  Exculpation. Subject to the provisions of this Section, Borrower’s liability under
this Note, the Security Instrument or the Other Security Documents shall only extend to the
Mortgaged Property and other collateral given to secure the Debt, and Lender shall not enforce
such liability against any other asset, property or funds of Borrower; provided, however, the
foregoing shall not:

(a)  impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor (as defined in the Security Instrument) relating to any losses
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(including reasonable attorney’s fees and court costs) sustained by Lender in connection with
any fraud, intentional misrepresentation, waste (except during such time as ATT Tenant is
responsible to maintain the Mortgaged Property in accordance with the terms of the ATT Lease),
or misappropriation of tenant security deposits or rents collected more than one (1) month in
advance by Borrower (except for Base Rent for January, 2008 which was prepaid to Borrower
on December 28, 2007);

(b)  impair the right of Lender to name, and obtain a judgment against Borrower or
Indemnitor to the extent required by law to either obtain a judgment of specific performance with
respect to 2ny of the provisions of this Note, the Security Instrument or any of the Other Security
Documeniz; or to foreclose the Security Instrument and obtain title to the Mortgaged Property
and other collateral given to secure the Debt;

(¢) “affecrthe validity or enforceability of, or impair the right of Lender to bring suit
and obtain personal, r¢ccourse judgments against Borrower or Indemnitor to enforce any
guaranty, indemnity or relcase of liability made by such person or entity (whether made in this
Note, the Security Instrume<ny, any of the Other Security Documents or in any other separate
agreement);

(d)  impair the right of Le:xder to obtain the appointment of a receiver; or

(e)  impair the enforcement ¢i ithe Assignment of Leases and Rents executed in
connection herewith; or

® affect the validity or enforceability ©Z, or impair the right of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with (i) the fafiue of Borrower to maintain insurance
over any of the Mortgaged Property, if Borrower is required to-do so pursuant to the Security
Instrument, or (ii) the misapplication by Borrower of any insurance proceeds or condemnation
awards which are received by Borrower and which are to be paid ia Lender in accordance with
the Security Instrument; or

(g) affect the validity or enforceability of, or impair the right e’ Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating fo any actual
losses sustained by Lender in connection with if Borrower, any Indemnitor or-ary affiliate of
either brings or consents to any action or proceeding for partition of the Mortgageu rroperty or
any portion thereof or interest therein; or

(h) impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor relating to any actual losses sustained by Lender if Borrower
suffers or permits the occurrence of any Transfer or Change in Ownership in violation of the
Security Instrument;

(i)  impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor for the full amount of the Debt if the Mortgaged Property or any
part thereof shall become an asset in: (i) a voluntary bankruptcy or insolvency proceeding, or
(ii) an involuntary bankruptcy or insolvency proceeding: (A) which is commenced by any person
or entity controlling, controlled by or under common control with Borrower (the “Borrowing
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Group”) or (B) in which any member of the Borrowing Group objects to a motion by Lender for
relief from any stay or injunction from the foreclosure of the Security Instrument or any other
remedial action permitted under this Note, the Security Instrument or any of the Other Security
Documents.

Items (a) through (i) above are collectively the “Non-Recourse Exceptions.” To the extent
Borrower is a general partnership and Lender is required under applicable law to pursue its
remedies against the persons or entities constituting Borrower, each reference to the phrase
“(including Borrower)” in the Non-Recourse Exceptions shall be deemed to read “(including
Borrower or any person or entity constituting Borrower)”. Borrower’s liability under the Non-
Recours¢ Ex.ceptions, excepting item (i), shall be limited to the amount of any actual losses or
damages sustzined by Lender in connection with such Non-Recourse Exceptions. Nothing herein
shall be deenicd“ip be a waiver of any right which Lender may have under Sections 506(a),
506(b), 1111(b) orary other provisions of the U.S. Bankruptcy Code to file a claim for the full
amount of the Debt seciired by the Security Instrument or to require that all of the Mortgaged
Property and other collat>ral given to secure the Debt shall continue to secure all of the Debt.

13.  Assignment. 1<nder, and its successors, endorsees and assigns, may freely
transfer and assign this Note. Bo'rower’s right to transfer its rights and obligations with respect
to the Debt, and to be released from lizbility under this Note, shall be governed by the Security
Instrument.

14.  Applicable Law; Jurisdiction. Th's Note shall be governed and construed in
accordance with the laws of the state in whiciiinz real property encumbered by the Security
Instrument is located. Borrower hereby submits to personal jurisdiction in the state courts located
in said state and the federal courts of the United Statés 4f America located in said state for the
enforcement of Borrower’s obligations hereunder and waives any and all personal rights under
the law of any other state to object to jurisdiction within svciistate for the purposes of any
action, suit, proceeding or litigation to enforce such obligations-of Eorrower.

15.  Joint and Several Liability. If Borrower consists of more than one person or
entity, the obligations and liabilities of each such person or entity shall be jeint and several.

16.  Waiver of Presentment, Etc. Borrower and all others who may berome liable for
the payment of all or any part of the Debt do hereby severally waive presentment an% demand for
payment, notice of dishonor, protest, notice of protest, and notice of intent to accelerate the
maturity hereof (and of such acceleration), except to the extent that specific notices are 1equired
by this Note, the Security Instrument or the Other Security Documents.

17.  No Waiver. Any failure by Lender to insist upon strict performance by Borrower
of any of the provisions of this Note, the Security Instrument or the Other Security Documents
shall not be deemed to be a waiver of any of the terms or provisions of this Note, the Security
Instrument or the Other Security Documents, and Lender shall have the right thereafter to insist
upon strict performance by Borrower of any and all of the terms and provisions of this Note, the
Security Instrument or the Other Security Documents.
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18.  Notices. Except as otherwise specified herein, any notice, consent, request or
other communication required or permitted to be given hereunder shall be in writing, addressed
to the other party as set forth below (or to such other address or person as either party or person
entitled to notice may by notice to the other party specify), and shall be: (a) personally delivered;
(b) delivered by Federal Express or other comparable overnight delivery service; or
() transmitted by United States certified mail, return receipt requested with postage prepaid; to:

Lender: PNC Bank, National Association
10851 Mastin, Suite 300
Overland Park, Kansas 66210

Rorrower: Elmwood Chicago Associates, LLC
c¢/o Oakwood Chicago Associates, LLC
18 Columbia Turnpike
Florham Park, New Jersey 07932

with a courtesy WolfBlock Brach Eichler

copy to: 101 Eisenhower Parkway
Foseland, New Jersey 07068
Atiention: Allen Popowitz, Esq.

with a courtesy Fred ‘WolfII, Esq.

copy to: Ballard S)ahr Andrews & In%ersoll
300 East Lorabird Street, 19" Floor
Baltimore, MD 21202

The failure of Lender to deliver any courtesy copy shall‘hzve no effect upon the validity of any
Notice given to Borrower. Unless otherwise specified, all nutices and other communications
shall be deemed to have been duly given on the first to occur-cf actual receipt of the same or:
(1) the date of delivery if personally delivered; (ii) one (1) business aav-after depositing the same
with the delivery service if by overnight delivery service; and (iit)<sree (3) days following
posting if transmitted by mail. Borrower must prominently display Lende-"s Loan Number (as
set forth on page 1 of this Note) on all notices or communications to Lender.

19.  Severability. If any term, covenant or condition of this Note is held ‘o be invalid,
illegal or unenforceable in any respect, this Note shall be construed without such provision,

20.  Time of the Essence. Time shall be of the essence in the performance of all
obligations of Borrower hereunder.

22. Amendment and Restatement. This Amended and Restated Promissory Note is
intended to amend and restate in its entirety that certain Promissory Note dated December 27,
2007 executed by Borrower in favor of Lender in the original principal amount of $5,820,727.87
in order to evidence the Additional Advance (as hereinbefore defined).

BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS

-13-
ATLANTA 49830352




0801033042 Page: 74 of 134

UNOFFICIAL COPY

OR ASSIGNS, MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON THE LOAN EVIDENCED BY THIS NOTE OR ARISING OUT OF, UNDER OR
IN CONNECTION WITH THIS NOTE, THE SECURITY INSTRUMENT OR ANY OF THE
OTHER SECURITY DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF
BORROWER OR LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT FOR
LENDER’S MAKING OF THE LOAN SECURED BY THE SECURITY INSTRUMENT AND
THE OTHER SECURITY DOCUMENTS.

-14-
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IN WITNESS WHEREOF, Borrower and Lender have duly executed this Amended and
Restated Promissory Note to be effective the day and year first above written.

BORROWER:
Elmwood Chicago Associates, LLC, a Delaware limited liability company

By:

Name: Marci Plotkin
Title: Manager

-15-
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LENDER:
PNC BANK, NATIONAL ASSOCIATION

By:

Name: Jeannette 1. Buter
Title: Vice President
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STATE OF )
)ss
COUNTY OF )

On this __ 7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that she is the Manager of Elmwood Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

IN ‘WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year last above written.

Notary Public in and for
said County and State

Print Notary’s Name:

My Commission Expires:
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This Endorsement forms a part of that certain Amended and Restated Promissory Note in the
stated principal amount of TEN MILLION EIGHTY SIX THOUSAND FIVE HUNDRED
THIRTY FOUR AND NO/100 DOLLARS ($10,086,534.00) dated January 7, 2008, made by
Elmwood Chicago Associates, LLC, a Delaware limited liability company, to PNC Bank,
National Association.

Pay to the order of
, without recourse.

PNC Bank, National Association

By:

Jeannette Butler, Vice President
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EXHIBIT B-2
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Loan No. 94-0954251
AMENDED AND RESTATED PROMISSORY NOTE

$145,982,004.00 [llinois
January 7, 2008

This AMENDED AND RESTATED PROMISSORY NOTE is made and entered into on
the 7th day of January, 2008 by and between OAKWOOD CHICAGO ASSOCIATES, LLC, a
Delaware limited liability company (“Borrower”), and PNC BANK, NATIONAL
ASSOCIATION.

RECITALS:

WHEREAS; Lender made a loan to Borrower on December 28, 2007 in the original
principal amount of $34,243,162.20, as evidenced by Borrower’s Promissory Note dated
December 27, 2007 ii the original principal amount of $84,243,162.20 (the “Original Note”);
and

WHEREAS, pursuant to that certain Rider to Loan Application dated December 28, 2007
issued by Lender, Borrower has requested that Lender make an additional advance in the amount
of $61,738,841.80 (the “Additional Advsnce™), and Lender has agreed to make the Additional
Advance;

WHEREAS, Lender and Borrower have'agreed to amend and restate the Original Note to
reflect the Additional Advance;

NOW, THEREFORE, FOR AND IN CONSIDERATION OF THE ADDITIONAL
ADVANCE AND OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT
AND SUFFICIENCY OF WHICH IS HEREBY ACKNCWLEDGED, LENDER AND
BORROWER HEREBY AMEND AND RESTATE THE ORiGINAL NOTE IN ITS
ENTIRETY AS FOLLOWS:

Loan Mo.94-0954251

AMENDED AND RESTATED
PROMISSORY NOTE
$145,982,004.00 Illinois
January 7, 2008

FOR VALUE RECEIVED, Oakwood Chicago Associates, LLC, a Delaware limited
liability company (“Borrower”), having its principal place of business at c/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order of PNC Bank, National Association (“Lender”), at the following address: 10851 Mastin,
Suite 300, Overland Park, Kansas 66210, or such other place as the holder hereof may from time
to time designate in writing, the principal sum of ONE HUNDRED FORTY FIVE MILLION

ATLANTA:4983035.2



0801033042 Page: 81 of 134

UNOFFICIAL COPY

NINE HUNDRED EIGHTY TWO THOUSAND FOUR AND NO/100 DOLLARS
($145,982.004.00) in lawful money of the United States of America, with interest thereon to be
computed from the date of disbursement under this Promissory Note (the “Note™) at the
Applicable Interest Rate (hereinafter defined), and to be paid in installments as follows:

A.

A payment, on the date of disbursement, representing interest from the date of
disbursement through the last day of the calendar month in which such
disbursement is made;

A payment of interest only, on the first day of March, 2008 and on the first day of
each calendar month thereafter up to and including the first day of February,
2013;

A’ wonstant payment of $921,265.96 (the “Monthly Debt Service Payment
Amoniti”) (based upon an amortization schedule assuming a 360 day year
consistinz of 12 months of 30 days each) on the first day of March, 2013 and on
the first day of each calendar month thereafter up to and including the first day of
January, 2016; and

The balance of said principal sum, all unpaid interest thereon and all other
amounts owed pursuzat)te this Note, the Security Instrument (hereinafter
defined), the Other Secuiily Documents (hereinafter defined), or otherwise in
connection with the loan evidinced by this Note shall be due and payable on the
first day of February, 2018 (the “Miaturity Date”).

Anything herein to the contrary notwitiisianding, if Lender determines, in its sole
discretion, at any time during the caleidar month immediately preceding the
Maturity Date that this Note will not be paid 25-required on the Maturity Date,
Lender shall have the option to forbear from e.:ercising its rights under this Note,
the Security Instrument and the Other Security Dccunents to foreclose upon the
Mortgaged Property (an “Optional Lender Forbearatice™). In such event, Lender
shall notify Borrower of such decision and the following shci! occur:

(1) On the first day of the month immedictely following the
Maturity Date and on the first day of each calendar month thercaficr; Borrower
shall pay to Lender the amounts required by the Amended and Resiaiec Security
Agreement and Lockbox Agreement (the “Cash Management Agrezment”)
executed contemporaneously herewith) by Borrower in favor of Lender.

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3) Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such
revocation, Lender shall be entitled to pursue any and all remedies available to it

-
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under this Note, the Security Instrument, the Other Security Documents, at law or
in equity.

(4) Anything herein to the contrary notwithstanding, Borrower
shall have the right to pay the Note in full after the Early Payment Date without
any prepayment premium or charge.

All payments to be made by Borrower to Lender shall be deemed received by Lender only upon
Lender’s actual receipt of same.

A Applicable Interest Rate. Interest accruing on the principal sum of this Note shall
be calculatzid hased upon a per annum interest rate divided by 360 days resulting in a per diem
interest amoun: that will accrue for each calendar day in a year of 365 days (366 days in a leap
year). The terin-“Apnlicable Interest Rate” as used in this Note shall mean, from the date of this
Note through and inciuding the Maturity Date, a rate of six and 485/1000th percent (6.485%) per
annum (the “Initial Iritecest Rate”). In the case of an Optional Lender Forbearance as provided
herein, the term “Applicablc Interest Rate” shall mean the Adjusted Interest Rate from and after
the Maturity Date through an4 including the date this Note is paid in full. The term “Adjusted
Interest Rate” shall mean the greater of (x) the Initial Interest Rate plus four percent (4.0%); or
(y)the Yield Rate on the then-curient on-the-run 10-year U.S. Treasury Obligation (the
“Specified U.S. Treasury Security”) p'us/four percent (4.0%). The term “Yield Rate” shall mean
the yield rate for the Specified U.S. Treasury Security as such yield rate is reported in the Wall
Street Journal on the fifth (5th) business day” preceding the Maturity Date. In the event that no
such yield rate is published for the Specified U.S. Treasury Security, then the nearest equivalent
U.S. Treasury Security shall be selected at Lende: s sole discretion, and the yield rate therefor
shall be the “Yield Rate”. If the publication of sucii yield rates in the Wall Street Journal is
discontinued, Lender shall determine such yield rates frcm another source selected by Lender.

2. Application. Except as set forth in the Cash Management Agreement, all
payments on this Note shall be applied at any time and from time wa/time in the following order:
(i) the payment or reimbursement of any expenses (including but no¢ limited to late charges),
costs or obligations (other than the principal hereof and interest hereon) forwhich Borrower shall
be obligated or Lender entitled pursuant to the provisions hereof or of the Secxrity Instrument or
the Other Security Documents, (ii) the payment of accrued but unpaid interest toereon, (iii) the
payment of unpaid escrow amounts required herein, in the Security Instrument o in the Other
Security Documents, and (iv) the payment of all or any portion of the principal ;alance then
outstanding hereunder, in either the direct or inverse order of maturity, at Lender’s optidts:

3. Late Charge. If any payment due under this Note is not actually received by
Lender by close of business on the fifth (5th) day after the date on which it was due, Borrower
shall pay to Lender an amount (the “Late Charge”) equal to the lesser of five percent (5%) of
such unpaid portion of the missed payment or the maximum amount permitted by applicable law,
to defray the expenses incurred by Lender in handling and processing such delinquent payment
and to compensate Lender for the loss of the use of such delinquent payment. All such Late
Charges shall be automatically due and payable without notice or demand and shall be secured
by the Security Instrument and the Other Security Documents.
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4. Security; Defined Terms; Incorporation by Reference. This Note, together with
the Other Notes, is secured by the Security Instrument and the Other Security Documents. The
term “Security Instrument” as used in this Note shall mean the Amended and Restated Mortgage,
Security Agreement, Assignment of Leases and Rents and Fixture Filing, executed and delivered
by Borrower and each of the Other Borrowers contemporaneously with this Note and which
secures the Debt. The term “Other Notes™ as used in this Note shall mean the “Notes” (as defined
in the Security Instrument), other than this Note. The term “Other Borrowers” as used in this
Note shall mean each “Borrower” (as defined in the Security Instrument), other than the
Borrower executing this Note. The term “Other Security Documents” means all documents other
than this-Note or the Security Instrument now or hereafter executed and/or delivered by
Borrower;he Other Borrowers, and/or others and to or in favor of Lender, which wholly or
partially sécure, evidence or guarantee payment of the Debt or any portion thereof, provide for
any indemnity in ‘avor of or payment to Lender related to the Debt, this Note, the Other Notes or
the Mortgaged Property (as defined in the Security Instrument), provide for any escrow/holdback
arrangements or foi any actions to be completed by Borrower or any of the Other Borrowers
subsequent to the date F-ereof, or are otherwise related to the loan evidenced by this Note and the
Other Notes. All amounts due and payable under this Note and the Other Notes, together with all
sums due under the Security Instrument and the Other Security Documents, including any
applicable Prepayment Consideration (hereinafter defined) and all applicable attorney fees and
costs, are collectively referred to h=rein as the “Debt.” Where appropriate, the singular number
shall include the plural, the plural shaj' include the singular, and the words “Lender” and
“Borrower” shall include their respectivz successors, assigns, heirs, personal representatives,
executors and administrators.

5. Prepayment/Defeasance.

(a)  When Permitted. Prior to December 1. 2017 (the “Early Payment Date”),
Borrower shall not have the right to prepay all or any portion-ot this Note at any time during the
term of this Note (except for any prepayment permitted under.<he Security Instrument in the
event of a casualty or condemnation). No Prepayment Consideration (hereinafter defined) will be
due from any prepayment of this Note (in whole but not in part) on.Gr-after the Early Payment
Date. Notwithstanding the foregoing or anything else to the contrary hereis, upon the completion
of a defeasance as set forth below, Borrower shall have no further right to pispay all or any
portion of this Note. In the event of a prepayment on or after the Early Paymeri Diate Borrower
shall pay, together with the amount of such prepayment, an amount equal to (i) a1l ‘accrued and
unpaid interest, and (ii) any other sums due under this Note, the Security Instrument ‘or 22y Other
Security Document. Additionally, any such prepayment not actually received by Lender before
5:00 p.m., central time, on the 5* day of any calendar month must also include the interest which
would have accrued on the amount of such prepayment during the entire calendar month in
which the prepayment is made. Additionally, any prepayment of this Note by Borrower must be
made simultaneously with a prepayment by each of the Other Borrowers of each of the Other
Notes pursuant to the terms of such other Notes.

(b)  Notice. Borrower may give written notice to Lender specifying the date, which
date must be on or after the Early Payment Date, on which a full prepayment of the Debt is to be
made by Borrower and each of the Other Borrowers (the date of any prepayment hereunder,
whether pursuant to such notice or not, and whether voluntary or involuntary, being herein called

4-
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the “Prepayment Date). Lender shall receive this notice not more than sixty (60) days and not
less than thirty (30) days prior to the Prepayment Date. If any such notice of prepayment is
given, the entire Debt, including any applicable Prepayment Consideration (as defined below),
shall be due and payable on the Prepayment Date.

(¢)  Prepayment After Event of Default. If following the occurrence of any Event of
Default, Borrower shall tender payment of an amount sufficient to satisfy the Debt at any time
prior to or after a sale of the Mortgaged Property, either through foreclosure or the exercise of
the other remedies available to Lender under the Security Instrument or the Other Security
Documents, such tender by Borrower shall be deemed to be a voluntary prepayment under this
Note inne amount tendered and in such case Borrower shall also pay to Lender, with respect to
the amourt tendered, the applicable Prepayment Consideration set forth in this Note, which
Prepayment Corsideration shall be immediately due and payable. Lender shall not be obligated
to accept any such) prepayment of this Note unless it is accompanied by an amount (the
“Prepayment Consicerziion”) equal to the greater of: (x) one percent (1%) of the outstanding
principal balance of this Note at the time of prepayment; or (y) the Yield Maintenance Amount
(hereinafter defined).

Lender shall not be obligatec to accept any such tender unless it is accompanied by all
Prepayment Consideration due m/ccnnection therewith. Additionally, Lender shall not be
obligated to accept any such tender(urless it is accompanied by a simultaneous tender of
payment by each of the Other Borrowers vnder each of the Other Notes pursuant to the terms of
such other Notes. Borrower acknowledges that th.e Prepayment Consideration is a bargained for
consideration and not a penalty, and Borrower recognizes that Lender would incur substantial
additional costs and expenses in the event of a prepayment of the Debt and that the Prepayment
Consideration compensates Lender for such costs and expenses (including without limitation, the
loss of Lender’s investment opportunity during the period from the date such tender is accepted
until the Maturity Date). Borrower agrees that Lender shall rot, as a condition to receiving the
Prepayment Consideration, be obligated to actually reinvest tiic 2inount prepaid in any treasury
obligation or in any other manner whatsoever. Except as otherwise set forth in the Security
Instrument, no Prepayment Consideration will be due for involuntary pizpeyments resulting from
any Casualty (as defined in the Security Instrument) or Condemnation (as c'efined in the Security
[nstrument).

Yield Maintenance Amount, The “Yield Maintenance Amount” shall mexn the present
value, as of the Prepayment Date, of the remaining scheduled payments of principal‘and.interest
from the Prepayment Date through the Maturity Date (including any balloon payment)
determined by discounting such payments at the Discount Rate (hereinafter defined), less the
amount of principal being prepaid. The term “Discount Rate” shall mean the rate which, when
compounded monthly, is equivalent to the Treasury Rate (hereinafter defined) when
compounded semi-annually. The term “Treasury Rate” shall mean the yield calculated by the
linear interpolation of the yields, as reported in Federal Reserve Statistical Release H.15-Selected
Interest Rates under the heading U.S. Government Securities/Treasury Constant Maturities for
the week ending prior to the Prepayment Date, of U.S. Treasury constant maturities with
maturity dates (one longer and one shorter) most nearly approximating the Maturity Date. (In the
event Release H.15 is no longer published, Lender shall select a comparable publication to
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determine the Treasury Rate.) Lender shall notify Borrower of the amount and the basis of
determination of the required Prepayment Consideration.

(d)  Defeasance. Any provision hereof to the contrary notwithstanding, at any time
during the Defeasance Period (as defined below), Borrower and the Other Borrowers may obtain
a release of the Mortgaged Property from the lien of the Security Instrument only upon the
satisfaction of the following conditions:

(i) not less than thirty (30) days prior written notice shall be given to Lender
specifying a date (the “Defeasance Date”) on which the Defeasance Collateral (as defined
velew) is to be delivered by Borrower pursuant to this Note (and by each of the Other
Bo:rorvers pursuant to the terms of each of the Other Notes simultaneously);

i all accrued and unpaid interest and all other sums due under this Note, the
Security listiument and the Other Security Documents up to the Defeasance Date,
including, without limitation, all reasonable costs and expenses incurred by Lender or its
agents in connectiorrwith such defeasance, including, without limitation, any legal fees
and expenses incuiied in connection with obtaining and reviewing the Defeasance
Collateral, the preparatic of the Defeasance Security Agreement (as defined below) and
related documentation, accoanrant fees, and investment advisor fees shall be paid in full
on or prior to the Defeasance Late;

(iii)  no Event of Default, and\no event or condition that, with the giving of
notice or passage of time or both, would constitute an Event of Default, shall exist either
at the time Borrower gives notice of the Defeasance Date to Lender or on the Defeasance
Date;

(iv)  Borrower shall deliver to Lender-on or-before the Defeasance Date non-
redeemable securities evidencing an obligation to timzly pay principal and/or interest in
a full and timely manner that are (a) direct obligations of (thz United States of America
for the full and timely payment of which its full faith and ciedit is pledged, or (b) to the
extent acceptable to the Rating Agencies, other "government securities” within the
meaning of Section 2(a)(16) of the Investment Company Act of 1%40..as amended, such
securities in such form and amount that provide for the payments prior. but as close as
possible, to all successive regularly scheduled monthly payment dates, including the
Maturity Date, with such payments being equal to or greater than the aniount of the
corresponding monthly payment required to be paid under this Note (nereafter,
“Scheduled Defeasance Payments™) for the balance of the term hereof and the amount
required to be paid on the Maturity Date (such obligations are collectively and singularly
referred to herein as “Defeasance Collateral”) each of which shall be duly endorsed by
the holder thereof as directed by Lender or accompanied by a written instrument of
transfer in form and substance wholly satisfactory to Lender (including, without
limitation, such instrument as may be required by the depository institution holding such
securities or the issuer thereof, as the case may be, to effectuate book-entry transfers and
pledges through the book-entry facilities of such institution) in order to perfect a first
priority security interest in such Defeasance Collateral in favor of Lender. The
Defeasance Collateral may be purchased by Lender on Borrower’s behalf, in which case
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Borrower shall deposit with Lender at least three days before the Defeasance Date a sum
sufficient, in Lender’s sole and absolute discretion, to purchase the Defeasance
Collateral. Any sums in excess of the amount necessary to purchase the Defeasance
Collateral shall be remitted to Borrower upon release of the Mortgaged Property.

(v)  Borrower shall deliver the following to Lender, at Borrower’s cost, on or
prior to the Defeasance Date:

(A) a pledge and security agreement, in form and substance
satisfactory to Lender in its sole discretion, creating a first priority security
interest in favor of Lender in the Defeasance Collateral (the “Defeasance Security

Agreement”);

(B) a certificate of Borrower certifying that all of the requirements
herevider for a defeasance have been satisfied;

(C) ~.an opinion of counse!l that is standard in commercial lending
transactions—and subject only to customary qualifications, assumptions and
exceptions, in forin and substance and delivered by counsel satisfactory to Lender
in its sole discreticn-stating, among other things, (x) that Lender has a perfected
first priority security inteiest in the Defeasance Collateral, (y) that the Defeasance
Security Agreement is enorceable against Borrower in accordance with its terms
and (z) if a Securitization (as"defined in the Security Instrument) has occurred,
that the defeasance will not cause the REMIC trust formed pursuant to such
Securitization to fail to qualify as'a“real estate mortgage investment conduit” (a
“REMIC"), within the meaning of Sesuion 860D of the Internal Revenue Code of
1986, as amended from time to time or aiy successor statute (the “Code”);

(D) an opinion of an indepenient ~certified public accountant
acceptable to Lender representing and warranting <o Lender that the Defeasance
Collateral will generate monthly amounts equal to ¢t gieater than the Scheduled
Defeasance Payments including the amount required t> be.paid on the Maturity
Date of this Note, and such other approvals required by Lender:

(E) ifrequired by any Rating Agency, evidence in writing irom each of
the Rating Agencies to the effect that such release will nol result in a
qualification, downgrade or withdrawal of any rating in effect immediately prior
to the Defeasance Date for any securities or “Pass-Through Certificates” issued
pursuant to the terms of a trust and servicing agreement in the event that this Note
or any interest therein is included in a REMIC or other Securitization vehicle;

(F)  such other certificates, opinions, documents or instruments as
Lender may reasonably require; and

(G)  upon approval by Lender of the schedule of Defeasance Collateral
to be delivered to Lender, Borrower shall (i) pay Lender a nonrefundable fee, in
an amount reasonably determined by Lender, as compensation for the review,
analysis and processing of the defeasance request; and (ii) if required by Lender,
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deposit with Lender an amount estimated by Lender to be sufficient to fund all
other fees, costs and expenses related to the defeasance, including Lender’s
reasonable attorneys’ fees and expenses and rating agency fees, if any and
expenses together with all expenses and costs associated with the release of the
lien on the Mortgaged Property. Borrower shall be responsible for all fees, costs
and expenses associated with the defeasance which, if not covered by the above
deposit, shall be paid to Lender no later than the Defeasance Date.

Upon compliance with the foregoing requirements relating to the delivery of the
Defeasance Collateral, together with the simultaneous compliance with the requirements for
Defeasance contained in each of the Other Notes, the Mortgaged Property shall be released from
the lien of the Security Instrument and the Defeasance Collateral shall be the sole source of
collateral whicr shall secure this Note.

The “Defeasance Period” shall mean the period of time: (1) commencing on the date
which is the later to ocovr oft (A) two (2) years after the “start-up day”, within the meaning of
Section 860(G)(a)(9) of the Tode, of the REMIC that holds this Note; and (B) thirty-six (36)
months after the date of the first regularly scheduled monthly payment due hereunder, and
(2) ending on the Early Payment Date. The “Rating Agencies” shall mean, collectively, Standard
and Poor’s Ratings Services, Mqody’s Investors Service, Inc., and Fitch, Inc., and their
respective successors and assigns, to(ths zxtent each of the foregoing performed credit rating
services for the REMIC or other Securitizétion vehicle which owns this Note.

(¢)  Successor Borrower. In conriection with a defeasance under this Section,
Borrower shall establish or designate a successor fatity (the “Successor Borrower”) which shall
be a single purpose entity approved by Lender in its ol discretion. Borrower shall transfer and
assign all obligations, rights and duties under and to th’s Note together with the Defeasance
Collateral to such Successor Borrower. Such Successor Borroyver shall assume the obligations of
Borrower under this Note and the Security Instrument and Rorower shall be relieved of its
obligations under such documents except for any such representaiions that specifically survive
the defeasance. Borrower shall pay $1,000 to any such Successor Bor:ower as consideration for
assuming the obligations under this Note and the Security Instrument. Isorrower shall pay all
costs and expenses incurred by Lender, including Lender’s reasonabie ativineys’ fees and
expenses, incurred in connection with establishment of the Successor Borrower

()  Defeasance Collateral Account. All cash from interest and principal ‘payments
paid on the Defeasance Collateral shall be paid over to Lender for each Scheduled Ceifcasance
Payment and applied first to accrued and unpaid interest and then to principal. Any cash from
interest and principal paid on the Defeasance Collateral not needed to pay accrued and unpaid
interest or principal shall be retained in a designated account established by Borrower or
Successor Borrower as the case may be, (the “Defeasance Collateral Account”) which shall
constitute additional collateral for the loan evidenced hereby. The Defeasance Collateral Account
shall contain only cash from interest and principal paid on the Defeasance Collateral. Borrower
or Successor Borrower, as applicable, shall be the owner of the Defeasance Collateral Account
and shall report all income accrued thereon for federal, state and local income tax purposes and
shall pay all costs and expenses associated with opening and maintaining the account and may
pay all costs and expenses associated with maintaining the Successor Borrower from such
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account. Lender shall have no responsibility to fund any Scheduled Defeasance Payments and
shall not be liable in any way by reason of any insufficiency in the Defeasance Collateral
Account. Upon an assumption by Successor Borrower acceptable to Lender, Borrower shall be
relieved of its obligations under this Note and the Defeasance Security Agreement and, to the
extent such documents relate to the Mortgaged Property, the Other Security Documents.

(g)  Release of Security Instrument Following Defeasance. Upon compliance with the
requirements hereunder for a defeasance and the simultaneous compliance with the requirements
for Defeasance contained in each of the Other Notes, the Mortgaged Property shall be released
from the Jien of the Security Instrument and the Other Security Documents, and the Defeasance
Collatecal chall be the sole source of collateral securing this Note. Lender will, at Borrower’s
expense, cxecvte and deliver any agreements reasonably requested by Borrower to release the
lien of the Secidity Instrument from the Mortgaged Property.

(h)  Purchase of Defeasance Collateral. In the event of purchase by Lender of the
Defeasance Collaterai, such purchase may, in Lender’s sole and absolute discretion be through
an affiliate of Lender or a-third party entity. Borrower shall be responsible for the payment of
any brokerage or other transaztion fees in connection with such purchase.

6. Default. An “Event or Default” shall occur if:

()  Borrower fails to make ¢iic full and punctual payment of any amount payable
hereunder or under the Security Instrument or Other Security Documents, which failure is not
cured on or before the fifth (5th) day after thedaic,of written notice from Lender to Borrower of
such failure;

(b)  Borrower fails to pay the entire outstandng principal balance hereunder, together
with all accrued and unpaid interest, on the date when due, whether on the Maturity Date, upon
acceleration or prepayment or otherwise;

(¢)  an Event of Default (as defined in the Security Instiunient or any of the Other
Security Documents) has occurred under the Security Instrument, or under the Security
Instrument and/or Other Security Documents; or

(d) an Event of Default (as defined in the Other Notes) has occurréd-ander any of
the Other Notes.
7. Acceleration. The whole of the Debt, including without limitation, the principal

sum of this Note, all accrued interest and all other sums due under this Note, the Security
Instrument and the Other Security Documents, together with any applicable Prepayment
Consideration, shall become immediately due and payable at the option of Lender, without
notice, at any time following the occurrence of an Event of Default.

8. Default Interest. Upon the occurrence of an Event of Default (including without
limitation, the failure of Borrower to pay this Note in full on the Maturity Date), Lender shall be
entitled to receive and Borrower shall pay interest on the entire unpaid principal balance of this
Note at the rate (the “Default Rate”) equal to the greater of: (a) four percent (4%) above the
Applicable Interest Rate; or (b) four percent (4%) above the Prime Rate (hereinafter defined) in

9.

ATLANTA:4983035.2




0801033042 Page: 89 of 134

UNOFFICIAL COPY

effect at the time of the occurrence of the Event of Default; provided, however, that
notwithstanding the foregoing, in no event shall the Default Rate exceed the Maximum Rate
(hereinafter defined). The term “Prime Rate” shall mean the prime rate reported in the Money
Rates section of The Wall Street Journal for the date (the “Default Rate Calculation Date”) upon
which the Event of Default occurred, or if no publication occurs upon such date, then the date of
publication immediately preceding the date of the Event of Default. In the event that The Wall
Street Journal should cease or temporarily interrupt publication, the term “Prime Rate” shall
mean the daily average prime rate published upon the Default Rate Calculation Date in another
business newspaper, or business section of a newspaper, of national standing chosen by Lender.
In the event that a prime rate is no longer generally published or is limited, regulated or
administered by a governmental or quasi-governmental body, then Lender shall select a
comparabie anterest rate index which is readily available and verifiable to Borrower but is
beyond Lender’s sontrol. The Default Rate shall be computed from the occurrence of the Event
of Default until t'ic. actual payment in full of the Debt. This charge shall be added to the Debt,
and shall be deemcd secured by the Security Instrument. This clause, however, shall not be
construed as an agreemziit or privilege to extend the Maturity Date, nor as a waiver of any other
right or remedy accruing tc Lender by reason of the occurrence of any Event of Default.

9. Attorney Fees. In the event that Lender employs attorney(s) to collect the Debt, to
enforce the provisions of this Note or to protect or foreclose the security herefor, Borrower
agrees to pay Lender’s reasonable attcrriey fees and disbursements, whether or not suit be
brought. Such fees shall be immediately die and payable.

10.  Limit of Validity. This Note is sutject to the express condition that at no time
shall Borrower be obligated or required to pay irterest or other charges on the Debt at a rate
which may subject Lender to civil or criminal liability s a result of such rate exceeding the
maximum interest rate which Borrower is permitted to pay by applicable law (the “Maximum
Rate”). If by the terms of this Note, Borrower is at any time réquired or obligated to pay interest
or other charges on the Debt at a rate in excess of the Maxitiiuri Rate, the rate of interest due
under this Note shall be deemed to be immediately reduced tc.thz-Maximum Rate and any
previous payments in excess of the Maximum Rate shall be deemed1shave been payments in
reduction of principal and not on account of the interest due hereunder.

11.  No Oral Amendments. This Note may not be modified, amerded, waived,
extended, changed, discharged or terminated orally or by any act or failure to act'ou the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

12, Exculpation. Subject to the provisions of this Section, Borrower’s liability under
this Note, the Security Instrument or the Other Security Documents shall only extend to the
Mortgaged Property and other collateral given to secure the Debt, and Lender shall not enforce
such liability against any other asset, property or funds of Borrower; provided, however, the
foregoing shall not:

(a)  impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor (as defined in the Security Instrument) relating to any losses
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(including reasonable attorney’s fees and court costs) sustained by Lender in connection with
any fraud, intentional misrepresentation, waste (except during such time as ATT Tenant is
responsible to maintain the Mortgaged Property in accordance with the terms of the ATT Lease),
or misappropriation of tenant security deposits or rents collected more than one (1) month in
advance by Borrower (except for Base Rent for January, 2008 which was prepaid to Borrower
on December 28, 2007);

(b)  impair the right of Lender to name, and obtain a judgment against Borrower or
Indemnitor to the extent required by law to either obtain a judgment of specific performance with
respect to any of the provisions of this Note, the Security Instrument or any of the Other Security
Documenie; or to foreclose the Security Instrument and obtain title to the Mortgaged Property
and other collateral given to secure the Debt;

(¢) “afiecithe validity or enforceability of, or impair the right of Lender to bring suit
and obtain persona!, recourse judgments against Borrower or Indemnitor to enforce any
guaranty, indemnity or release of liability made by such person or entity (whether made in this
Note, the Security Instrumeiii, any of the Other Security Documents or in any other separate
agreement);

(d)  impair the right of Lesider to obtain the appointment of a receiver; or

(¢)  impair the enforcement ¢i-the Assignment of Leases and Rents executed in
connection herewith; or

® affect the validity or enforceability ©f, or impair the right of Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relating to any actual
losses sustained by Lender in connection with (i) the {aiivre of Borrower to maintain insurance
over any of the Mortgaged Property, if Borrower is required to.do so pursuant to the Security
Instrument, or (ii) the misapplication by Borrower of any in:uranze proceeds or condemnation
awards which are received by Borrower and which are to be paid to Lender in accordance with
the Security Instrument; or

(g) affect the validity or enforceability of, or impair the right o Lender to bring suit
and obtain personal, recourse judgments against Borrower or Indemnitor relatinz fo any actual
losses sustained by Lender in connection with if Borrower, any Indemnitor or-ary affiliate of
either brings or consents to any action or proceeding for partition of the Mortgaged Froperty or
any portion thereof or interest therein; or

(h) impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor relating to any actual losses sustained by Lender if Borrower
suffers or permits the occurrence of any Transfer or Change in Ownership in violation of the
Security Instrument;

(i) impair the right of Lender to bring suit and obtain personal, recourse judgments
against Borrower or Indemnitor for the full amount of the Debt if the Mortgaged Property or any
part thereof shall become an asset in: (i) a voluntary bankruptcy or insolvency proceeding, or
(ii) an involuntary bankruptcy or insolvency proceeding: (A) which is commenced by any person
or entity controlling, controlled by or under common control with Borrower (the “Borrowing

-11-
ATLANTA:4983035.2



0801033042 Page: 91 of 134

UNOFFICIAL COPY

Group”) or (B) in which any member of the Borrowing Group objects to a motion by Lender for
relief from any stay or injunction from the foreclosure of the Security Instrument or any other
remedial action permitted under this Note, the Security Instrument or any of the Other Security
Documents.

Items (a) through (i) above are collectively the “Non-Recourse Exceptions.” To the extent
Borrower is a general partnership and Lender is required under applicable law to pursue its
remedies against the persons or entities constituting Borrower, each reference to the phrase
“(including Borrower)” in the Non-Recourse Exceptions shall be deemed to read “(including
Borrower or any petson or entity constituting Borrower)”. Borrower’s liability under the Non-
Recourse Exceptions, excepting item (i), shall be limited to the amount of any actual losses or
damages sustained by Lender in connection with such Non-Recourse Exceptions. Nothing herein
shall be deeriea to be a waiver of any right which Lender may have under Sections 506(a),
506(b), 1111(b) ci"any other provisions of the U.S. Bankruptcy Code to file a claim for the full
amount of the Debt secured by the Security Instrument or to require that all of the Mortgaged
Property and other collz¢zral given to secure the Debt shall continue to secure all of the Debi.

13, Assignment. Lender, and its successors, endorsees and assigns, may freely
transfer and assign this Note. Borrower’s right to transfer its rights and obligations with respect
to the Debt, and to be released froni Dability under this Note, shall be governed by the Security
Instrument.

14.  Applicable Law; Jurisdiction: This Note shall be governed and construed in
accordance with the laws of the state in whick tbe real property encumbered by the Security
Instrument is located. Borrower hereby submits to ersonal jurisdiction in the state courts located
in said state and the federal courts of the United Staies'of America located in said state for the
enforcement of Borrower’s obligations hereunder and v/aives any and all personal rights under
the law of any other state to object to jurisdiction within such state for the purposes of any
action, suit, proceeding or litigation to enforce such obligations-of Borrower.

15, Joint and Several Liability. If Borrower consists of +aore than one person or
entity, the obligations and liabilities of each such person or entity shall be joint and several.

16.  Waiver of Presentment, Etc. Borrower and all others who ma} become liable for
the payment of all or any part of the Debt do hereby severally waive presentment ana demand for
payment, notice of dishonor, protest, notice of protest, and notice of intent to acce.erate the
maturity hereof (and of such acceleration), except to the extent that specific notices are required
by this Note, the Security Instrument or the Other Security Documents.

17.  No Waiver. Any failure by Lender to insist upon strict performance by Borrower
of any of the provisions of this Note, the Security Instrument or the Other Security Documents
shall not be deemed to be a waiver of any of the terms or provisions of this Note, the Security
Instrument or the Other Security Documents, and Lender shall have the right thereafter to insist
upon strict performance by Borrower of any and all of the terms and provisions of this Note, the
Security Instrument or the Other Security Documents.
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18.  Notices. Except as otherwise specified herein, any notice, consent, request or
other communication required or permitted to be given hereunder shall be in writing, addressed
to the other party as set forth below (or to such other address or person as either party or person
entitled to notice may by notice to the other party specify), and shall be: (a) personally delivered;
(b) delivered by Federal Express or other comparable overnight delivery service; or
(c) transmitted by United States certified mail, return receipt requested with postage prepaid; to:

Lender: PNC Bank, National Association
10851 Mastin, Suite 300
Overland Park, Kansas 66210

Borrower: Oakwood Chicago Associates, LLC
¢/o Oakwood Chicago Associates, LLC
18 Columbia Turnpike
Florham Park, New Jersey 07932

with a courtssy WolfBlock Brach Eichler

copy to: 101 Eisenhower Parkway
Roseland, New Jersey 07068
Aitention: Allen Popowitz, Esq.

with a courtesy Fred 'Wolf II, Esq.

copy to: Ballard Spahr Andrews & Inéersoll
300 East Lemtard Street, 197 Floor
Baltimore, MI¥ 21202

The failure of Lender to deliver any courtesy copy shali bave no effect upon the validity of any
Notice given to Borrower, Unless otherwise specified, all otices and other communications
shall be deemed to have been duly given on the first to occur-of actual receipt of the same or:
(i) the date of delivery if personally delivered; (ii) one (1) business day after depositing the same
with the delivery service if by overnight delivery service; and (iii)*hree (3) days following
posting if transmitted by mail. Borrower must prominently display Lendzi’s Loan Number (as
set forth on page 1 of this Note) on all notices or communications to Lender.

19. Severability. If any term, covenant or condition of this Note is heid te be invalid,
illegal or unenforceable in any respect, this Note shall be construed without such provis.on.

20.  Time of the Essence. Time shall be of the essence in the performance of all
obligations of Borrower hereunder.

22. Amendment and Restatement. This Amended and Restated Promissory Note is
intended to amend and restate in its entirety that certain Promissory Note dated December 27,
2007 executed by Borrower in favor of Lender in the original principal amount of
$84,243,162.20 in order to evidence the Additional Advance (as hereinabove defined).

BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS

-13-
ATLANTA 49830352



0801033042 Page: 93 of 134

UNOFFICIAL COPY

OR ASSIGNS, MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON THE LOAN EVIDENCED BY THIS NOTE OR ARISING OUT OF, UNDER OR
IN CONNECTION WITH THIS NOTE, THE SECURITY INSTRUMENT OR ANY OF THE
OTHER SECURITY DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF
BORROWER OR LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT FOR
LENDER’S MAKING OF THE LOAN SECURED BY THE SECURITY INSTRUMENT AND
THE OTHER SECURITY DOCUMENTS.

-14-
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IN WITNESS WHEREOF, Borrower and Lender have duly executed this Amended and
Restated Promissory Note to be effective the day and year first above written.

BORROWER:

Oakwood Chicago Associates, LLC, a
Delaware limited liability company

By:

Name: Marci Plotkin
Title: Manager

-15-
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LENDER:
PNC BANK, NATIONAL ASSOCIATION

By:

Name:; Jeannette I. Butler
Title: Vice President

.16-
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STATE OF )
)ss
COUNTY OF )

On this __ 7th day of January, 2008, before me, appeared Marci Plotkin, to me personally
known, who being by me duly sworn did say that she is the Manager of Oakwood Chicago
Associates, LLC, a Delaware limited liability company, and that said instrument was signed on
behalf of said limited liability company by authority of its members, and said Marci Plotkin
acknowledged said instrument to be the free act and deed of said limited liability company.

IN“WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on the
day and year-iast above written.

Notary Public in and for
said County and State

Print Netary’s Name:

My Commission Expires:

ATLANTA:4983035.2
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This Endorsement forms a part of that certain Amended and Restated Promissory Note in the
stated principal amount of ONE HUNDRED FORTY FIVE MILLION NINE HUNDRED
EIGHTY TWO THOUSAND FOUR AND NO/100 DOLLARS ($145,982,004.00) dated
January 7, 2008, made by Oakwood Chicago Associates, LLC, a Delaware limited liability
company, to PNC Bank, National Association.

Pay to the order of
, without recourse.

PNC Bank, National Association

By:

Jeannette Butler, Vice President

-18-
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EXHIBIT B-3
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Loan No. 94-0954251
AMENDED AND RESTATED PROMISSORY NOTE

$31,478.569.00 [llinois
January 7, 2008

This AMENDED AND RESTATED PROMISSORY NOTE is made and entered into on
the 7th day of January, 2008 by and between LANDINGS CHICAGO ASSOCIATES, LLC, a
Delaware limited liability company (“Borrower”), and PNC BANK, NATIONAL
ASSOCIATION.

RECITALS:

WHERELS; “ender made a loan to Borrower on December 28, 2007 in the original
principal amount of'$18,165,623.99, as evidenced by Borrower’s Promissory Note dated
December 28, 2007 i the original principal amount of $18,165,623.99 (the “Original Note”);
and

WHEREAS, pursuant to that certain Rider to Loan Application dated December 28, 2007
issued by Lender, Borrower has requested that Lender make an additional advance in the amount
of $13,312,945.01 (the “Additional Advsince”), and Lender has agreed to make the Additional
Advance;

WHEREAS, Lender and Borrower have agreed to amend and restate the Original Note to
reflect the Additional Advance;

NOW, THEREFORE, FOR AND IN CONSIDERATIOUN-OF THE ADDITIONAL ADVANCE
AND OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT AND
SUFFICIENCY OF WHICH IS HEREBY ACKNOWLEDGEDR, LENDER AND BORROWER
HEREBY AMEND AND RESTATE THE ORIGINAL NOTE~IN ITS ENTIRETY AS
FOLLOWS:

Loan Mo 94-0954251

AMENDED AND RESTATED
PROMISSORY NOTE

$31,478,569.00 Illinois
January 7, 2008

FOR VALUE RECEIVED, Landings Chicago Associates, LLC, a Delaware limited
liability company (“Borrower”), having its principal place of business at c/o Kushner
Companies, 18 Columbia Turnpike, Florham Park, New Jersey 07932, promises to pay to the
order of PNC Bank, National Association (“Lender”), at the following address: 10851 Mastin,
Suite 300, Overland Park, Kansas 66210, or such other place as the holder hereof may from time
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to time designate in writing, the principal sum of THIRTY ONE MILLION FOUR HUNDRED
SEVENTY EIGHT THOUSAND FIVE HUNDRED SIXTY NINE AND NO/100 DOLLARS
($31,478,569.00) in lawful money of the United States of America, with interest thereon to be
computed from the date of disbursement under this Promissory Note (the “Note”) at the
Applicable Interest Rate (hereinafter defined), and to be paid in installments as follows:

A.

b“

A payment, on the date of disbursement, representing interest from the date of
disbursement through the last day of the calendar month in which such
disbursement is made;

A payment of interest only, on the first day of March, 2008 and on the first day of
each calendar month thereafter up to and including the first day of February,
2313,

A coustant payment of $198,655.54 (the “Monthly Debt Service Payment
Amounit”) (based upon an amortization schedule assuming a 360 day year
consisting of12 months of 30 days each) on the first day of March, 2013 and on
the first day or¢ach calendar month thereafter up to and including the first day of
January, 2018; and

The balance of saia principal sum, all unpaid interest thereon and all other
amounts owed pursuant” (v this Note, the Security Instrument (hereinafter
defined), the Other Security ‘Wocuments (hereinafter defined), or otherwise in
connection with the loan evideiiczd by this Note shall be due and payable on the
first day of February, 2018 (the “Maiurity Date™).

Anything herein to the contrary notwithstarding, if Lender determines, in its sole
discretion, at any time during the calenuar month immediately preceding the
Maturity Date that this Note will not be paid as required on the Maturity Date,
Lender shall have the option to forbear from exercising its rights under this Note,
the Security Instrument and the Other Security Documents to foreclose upon the
Mortgaged Property (an “Optional Lender Forbearance’). in such event, Lender
shall notify Borrower of such decision and the following shall oscur;

(1) On the first day of the month immediatel; following the
Maturity Date and on the first day of each calendar month thereaficr, Borrower
shall pay to Lender the amounts required by the Amended and Restate Security
Agreement and Lockbox Agreement (the “Cash Management Agreement”)
executed contemporaneously herewith) by Borrower in favor of Lender.

(2) Each payment made by Borrower following the Maturity
Date pursuant to subsection (1) above shall be applied in accordance with the
Cash Management Agreement. Interest accrued at the Adjusted Interest Rate and
not paid shall be deferred and added to the indebtedness evidenced by this Note.

(3) Lender’s decision to forbear from exercising its rights under
this Note, the Security Instrument and the Other Security Documents shall be
revocable at any time by Lender without notice to Borrower. Upon any such

2.
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