-~ " UNOFFICIAL COPY
I

| , 08032690

| COOK COUNTY

:r RECORDER

? IMPRINT AR B Cofhocend
{ CORRECTION | 07 i G #—08—032690
| 08 YR. IS 1998 * "°C00K COUNTY RECOROER

ASSIGNMENT OF RENTS AND LEASES
by
AMALGAMATED BANK OF CHICAGO,
NOT-PERSONALLY BUT AS TRUSTEE
UNDER TRUST AGREEMENT DATED / }
AUGUST 10, 1989 AND KNOWN AS
TRUST NUMBER 5439

. favar of

THE OHIO NATIONAL LIFl TNSURANCE COMPANY

oD oF S PR gc D

This document prepared by
and after recording return (0!
Amy K Kozlowski, Esg.
Katz Randall & Weinberg
333 West Wacker Drive
Suite 1800

Chicago, Illinois 60606
KRW File No. 08060.00400

Harvey Plaza
AKK/328201.2




- UNOFFICIAL COPY

ASSIGNMENT OF RENTS AND LEASES

’I'I-IE FOLLOWING meanings are hereby adopted by the undersigned for the following
capitalized terms for purposes of this Assignment:

I a “Lender” shail mean THE OHIO NATIONAL LIFE INSURANCE
COMPANY.

b. “Lender’s Notice Address” shall mean One Financial Way,
Cincinnati, Ohio 45242, Attention; Mortgages & Real Estate.

c. “Loap Amount” shall mean $850,000.00.

d. “Owner” shall mean AMALGAMATED BANK OF CHICAGO,

NOT PERSQ','JALLY BUT AS TRUSTEE UNDER TRUST AGREEMENT DATED
AUGUST 8, 1959 AND KNOWN AS TRUST NUMBER 5439,

e “Owner’s Notice Address” shall mean ¢/o National Shopping
Plazas, Inc., 333 West Wacker Drive, Suite 2750, Chicago, Illinois 60606.
f. “State” shall mean the State of Illinois.
1. BY THIS ASSIGNMLNT, the Owner, for value received, hereby assigns to the

Lender all of Owner's right, title, privileges and :nterest which Owner has and may have in the leases,
operating agreements, management agreements,-concession agreements, licenses, and all similar
agreements, now existing or hereafter made and affeciing the real property and the improvements thereon
described in Exhibit A attached hereto and incorporated hervin by reference (collectively referred to as
the “Property”), together with all extensions, renewals, modiiications or replacements of said leases and
agreements, and together with any and all guarantees of the cungarions of the lessees and other obligors
thereunder, whether now existing or hereafter executed, and all exteasions and renewals of said guarantees.
All said leases and all other said agreements described in this Paragraph 1, together with any and all
guarantees, modifications, extensions and renewals thereof are hereinziter collectively and severally
referred to as the “Lease”™

2. OWNER’S PURPOSE in making this assignment is to indu ce the Lender to make
the 1oan in the Loan Amount to the Owner by relinquishing to Lender its right to coliest and enjoy the
rents, royalties, issues, profits, income and other benefits at any time accruing by virtue of the Lease
(hereinafter called “Rents and Profits”} as additional security for the outstanding indebteduess o Lender
as evidenced by the promissory note ("Note") in favor of Lender (hereinafter called the “Ubligation”}
dated this same date in the Loan Amount executed by Owner, and as additional security for the Owner’s
obligations under the Mortgage and Security Agreement (referred to as the “Indenture”) executed to further
secure the Obligation and to furnish security for the performance of Owner’s obligations contained herein.
The Obligation and other said loan documents and all other documents executed in connection with this
loan are referred to as the “Loan Documents”.

3 THE PARTIES INTEND that this Assignment shall be a present, absolute and
unconditional assignment and shall, immediately upon execution, give Lender the right to collect the Rents
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and Profits and to apply them in payment of the principal and interest and all other sums payable on
Owner’s Obligation, as well as all other sums payable under the Loan Documents. However, Lender
hereby grants to Owner a license to collect, subject to the provisions set forth below and in the Loan
Documents, the Rents and Profits as they respectively become due and to enforce the Lease, so long as
there is no default (and the expiration of any applicable cure period) by Owner in performance of the
terms, covenants or provisions of the Obligation, the Loan Documents or this Assignment. Nothing
contained herein, nor any collection of Rents and Profits by Lender or by a receiver, shall be construed
to make Lender a “mortgagee-in-possession” of the Property so long as Lender has not itself entered into
actual possession of the Property.

4. UPON THE OCCURRENCE OF ANY DEFAULT (and the expiration of any
applicable Core period) under the terrmps and conditions of this Assignment or any of the Loan Documents,
this Assignmeat <hall constitute a direction to and full authority to any and all obligors under the Lease
and any guaranior of the Lease to pay all Rents and Profits to Lender without proof of the default relied
upon. Owner heredy fwrevocably authorizes any and all obligors under the Lease and any guarantor to rely
upon and comply wiih 4iv notice or demand by Lender for the payment to Lender of any Rents and
Profits due or to,become Juz, Any‘and all obligors under the Lease and any guarantor shall have no right
or duty to inquire whether a default has actually occurred and Owner shall have no claim against any
obligor under the Lease or any guaantor for any Rents and Profits paid by such obligor, Lessee or such
guarantor to Lender pursuant to Lender's demand or notice.

5. OWNER WARRANTS:
|

r (a) that no default exists or will exist on the part of Owner under any

Lease;

! (b) that no rent or other payzsit has been or will be collected under
any Lease for more than one month in advance of «h¢ date on which it is due under the
terms of any Lease;

E (c) that neither the Lease nor any interest«tcrein has been previously
or will be assigned or pledged by Owner;
| (d) that no concession has been or will be granted to any Lessee in
the form of a waiver, release, reduction, discount or other alteration of rent or other
payment due or to become due; and

(e} that all unoccupied space, if any, is completed in all resrects
except for floor and wall coverings.

: All of the foregoing warranties shall be deemed to be reaffirmed on and as of the
time of each Lease executed by Owner on the Property.
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6. OWNER AGREES:

(a) if the Lease provides for a security deposit paid by Lessee to

Owner, this Assignment transfers to the Lender all of Owner's right, title and interest in
and to the security deposit, provided that Owner shall have the right to retain said security
deposit so long as Owner is not in default under this Assignment or the Loan Documents
after the expiration of any applicable cure period; and provided further that Lender shall
have no obligation to any obligor under the Lease with respect to such security deposit
unless and until Lender comes into actual possession and control of said deposit;

t

; ®) before any Lease is executed on the Property (other than Leases
approved-in writing as of this date) a copy of the same shall be submitted to Lender for
its appreval which shall not be unreasonably withheld. Owner shall provide executed
originals aix/or copies of all Leases to Lender upon demand,

(L) that the Lease shall remain in full force and effect despite any
merger of the interest 5 Owner and any obligor under the Lease, and Owner shall not
transfer or convey fee tiiie'to the leased premises to any obligor under the Lease without
the pnor written consent of/Letder, and where such consent is given or where under
applicable law the requiremeny for such consent is not enforceable, Owner shall require
the said obligor under the Lease, in writing, to assume and agree to pay the Obligation
in accordance with the terms, covenarnc, and conditions of the Loan Documents; provided,
however, that, in no event shall any suc’i tronsfer or conveyance operate to release or
relieve Owner of any llablhty to Lender unlzaz Lender specifically agrees otherwise in
writing;

E (d) Owner shall not terminate *ae Lease or modify or amend the
Lease or- any of the terms thereof or grant any coniessiors-in connection therewith or
accept a surrender thereof without the prior written conseit of Lender,

| {e) Owner shall not collect any Rents and Profits more than one (1)
month in advance of the date on which they become due under the terrms of the Lease;

; ‘

(0 Owner shall not discount any future accruing Ren's ar.d Profits;

: (g) Owner shall not consent to assignment of the Lease, or sueievting
thereunder, except as expressly permitted by any such Lease as of the date hereof, wit'iout
the prior written consent of Lender;

(h) Owner shall not execute any further assignment of any of the
Rents and Profits or any interest therein or suffer or permit any such assignment to occur

by operation of law;
t

(i) Owner shall not request, consent to, agree (o, or accept a
subordination of the Lease to any mortgage or other encumbrance, or any other lease, now
or hereafter affecting the Property or any part thereof, or suffer or permit conversion of
any Lease to a sublease; -
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| )  Owner shall faithfully perform and discharge its obligations under
the Lease, and shall give prompt written notice to Lender of any notice of Owner’s default
received. from any obligor under the Lease or any other person and furnish Lender with
a complete copy of said notice; Owner shall appear in and defend, at no cost to Lender,
any action or proceeding arising under or in any manner connected with the Lease; and
if requested by Lender, Owner shall enforce the Lease and all remedies available to
Owner against any obligor under the Lease in the case of default under the Lease by any
Obligor under the Lease;

&) Owner shall give Lender written notice immediately upon entering
ints any lease or other agreement respecting any part of the Property, and shall promptly
provice #5 Lender a true and correct copy of the executed lease or other agreement; each
such leasc st agreement shall be deemed included in this Assignment automatically as
though originaiiy listed herein, and the term “Lease” as used herein shall include such
lease or agreement:

: ) The Property shall at all times be managed by Owner (so long as
no default exists under any of the Loan Documents) or Owner shall at all times contract
to manage the Property throuzh a qualified manager, and Owner shall obtain the Lender’s
prior written consent to and; appro vs1 of the said management contract and manager before
execution of and cmploymg the saine’ raspectively. The said management contract and
all of the management, leasmg, or otz fees under such management contract shall be
subordinate to the lien of the Loan Dc¢cuments. Lender hereby approves National
Shopping Plazas, Inc. and George D. Hazus, or any of their affiliates as a qualified
manager;

(m)  Owner shall deliver to Lencer’ promptly upon request, a duly
executed' estoppel certificate from any obligor underne L2ase as required by Lender,
subject to the terms of the Lease, attesting that the Lease is in fall force and effect with
no defaults thereunder on the part of any party, that no rental itas been paid more than
one month in advance, and that said obligor under the Lease clairis o defense or offset
against the full and timely performance of its obligations under the Lease; and

! (n) Nothing herein shall be construed to impose any liability or
obligation on Lender under or with respect to the Lease; Owner shall indemnify a:.G-hold
Lender harmless from and against any and all liabilities, losses and damages whichi.cuder
may mcur under the Lease or by reason of this Assignment, and Owner shall immeqiziely
upon demand reimburse Lender for the amount thereof together with all costs and
expenses. and attorneys’ fees incurred by Lender; all of the foregoing sums shall bear
interest until paid at the rate set forth in the Obligation; and any Rents and Profits
collected by Lender may be applied by Lender in its discretion in satisfaction of any such

liability, loss, damage, claiin, demand, costs, expense or fees.
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7. OWNER HEREBY GRANTS TO LENDER THE FOLLOWING RIGHTS:

(@ Lender shall be deemed to be the creditor of any obligor under
the Lease in respect of any assignments for the benefit of creditors and any bankruptcy,
arrangement, reorganization, insolvency, dissolution, receivership or other debtor-relief
proceedings affecting such obligor (without obligation on the part of Lender, however, to
file timely claims in such proceedings or otherwise pursue creditor’s rights therein);

n (b) Lender shall have the right to assign Owner’s right, title and
interest in the Lease to any subsequent holder of the Indenture or any participating interest
therein or to any person acquiring title to all or any part of the Property through
foreclosure or otherwise, arid;my subsequent assignee shall have all the rights and powers
herein gnovided to Lender;

(c) Lender shall have the right (but not the obligation), upon any
failure of Owxar ‘¢ nerform any of its agreements hereunder, to take any action as Lender
may deem neceseary or appropriate {o protect its security, including but not limited to
appearing in any action or proceeding and performing any obligations of the lessor under
any Lease, and Owner ;;g'.ees to pay, on demand, all costs and expenses (including
without limitation Lender's 2oineys’ fees) incurred by Lender in connection therewith,
together with interest thereon-2t the After-Maturity Rate set forth in the Obligation,

(d) Upon defauit 'y-Owner under any Lease, the Lender shall have
the right, but not the obligation, to cure tiic same, upon failure of Owner to cure, and
Lender shall have the right to add all costs necessary to cure such defaults, including
Lender’s attorney's fees, to the Obligation; anz

\ (&) Upon any default by Owner rader this Assignment which is not
cured within thirty (30) days after written notice fron:Lender to Owner, or upon any
default under the Loan Documents and the expiration ¢f the. applicable cure period
thereunder, if any, and without further notice to or consent of4*wner, Lender shall have
the following rights (none of which shall be construed to be obligaiinns of the Lender):

i (i) Lender shall have the right under this Assignment

to use and possess, without rental or charge, all personal property of the
Owner located on the Property and used in the operation or occupancy
thereof. Lender shall have the right to apply any of the Rents and Profits
to pay installments due for personal property rented or purchased on
credlt insurance premiums on personal property, or other charges relating
to personal property on the Property. However, this Assignment shall not
make Lender responsible for the control, care, management or repair of
the Property or any personal property or for the carrying out of any of the
terms or provisions of the Lease;

e
(ii) Lender shall have the right to apply the Rents and .
Proﬁts and any sums recovered by Lender hereunder to Owner’s
outstanding mdebtgdness to Lender secured hereby or by any of the Loan DD
| | =]
‘ I~
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Documents as well as (o the charges for taxes, insurance, improvements,
mamtenance and other items relating to the operation of the Property;

| (iii) Lender shall have the right to take possession of
the Property, manage and operate the Property and Owner’s business
thereon, and to take possession of and use all books of account and
iﬂnancial records of Owner and its property managers or representatives
relating to the Property;

|

| (iv)  Lender shall have the right to execute new Leases
of any part of the Property, including Leases that extend beyond the term
'of the Indenture; .
|

i (v): Lender shall have the right to cancel or alter any
extstng Lease; and

|

‘f (vi)  Lender shall have the authority, as Owner’s
attorney-ii-fact. such authority being coupled with an interest and being
irrevocable, to sigriithe name of QOwner and to bind Owner on all papers
and documents relatizg to the operation, leasing and maintenance of the
Property

Ali of the foregomg rights airl remedies of Lender are cumulative and not in lieu of, but
are in addition to any rights or remedies whica Leader shall have under the Note, the Indenture and any
other Loan Document, or at law or in equity ¢r_by statute, which said rights and remedies may be
exercised by Lender either prior to, simultaneously ‘wiib, or subsequent to, any action taken hereunder.
The rights and remedies of Lender may be exercised ficndime to time and as often as such exercise is
deemed expedient, and the failure of Lender to avail itself ¢i_any of the terms, provisions and conditions
of this Assignment for any period of time, at any time or time s, shall not be construed or deemed to be
a waiver of any nghts under the terms hereof.

8. This Assignment is intended to be supplemeniaryto-and not in substitution for
or in derogation of any assignment of rents contained in the Loan Documcrs. Failure of the Lender to
avail itself of any terms, covenants and conditions of this Assignment for any period of time or for any
reason shall not constitute a waiver thereof, ’

9. Notwithstanding any future modification of the terms of the Loait Documents, this
Assignment and the rights and benefits hereby assigned and granted shall continue in favoe e Lender in
accordance with the terms of this Assignment.

10. This Assignment shall be binding upon and inure to the benefit of the respective
heirs, legal representatives, successors and assigns of the parties hereto (including without limitation, in
the case of Lendeér, any third partieé now or hereafter acquiring any interest in the Obligation or any part
thereof, whether by virtue of assignment, participation or otherwise). The words “Owner”, “Lender”,
“obligor under the Lease”, and “‘guarantor”, wherever used herein, shall include the persons and entities
named herein or in the Lease or any guaranty and designated as such and their respective heirs, legal
representatives, successors and assigns, provided that any action taken by the named Lender or any

Harvey Plaza :
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successor designated as such by an instrument recorded in the appropriate office of the county in which
the Property is located referring to this Assignment shall be sufficient for all purposes notwithstanding that
Lender may have theretofore assigned or participated any interest in the Obligation to a third party. All
words and phrases shall be taken to include the singular or plural number, and the masculine, feminine,
or neuter gender, as may fit the case.

) ‘ _
11 Any change, amendment, modification, abridgement, cancellation, or discharge
of this Assignment or any term or provision hereof shall be invalid without the written consent of Lender.

12. Upon paylilent to Lender of the full amount of all indebtedness and obligations
secured hereby and by the Loan Documents, as evidenced by a recorded satisfaction or release of the
Indenture, 2ot and guarantees, this Assignment shall be void and of no further effect.

17, All notices given hereunder shall be given in the manner set forth in the Indenture.

14, IFany provision hereof is determined to be iflegal or unenforceable for any reason,
the remaining provisions nereof shall not be affected thereby.

1S, This Aszigiiment shall be governed by and construed in accordance with the laws
of the State. "

16. This Assignment siall terminate upon the issuance of a satisfaction of the
Indenture by Lender.

i?. RECOGNIZING THAT ANY DISPUTE ARISING HEREUNDER WILL BE
COMMERCIAL IN NATURE AND COMPLEX, 23D IN ORDER TO MINIMIZE THE COSTS
INVOLVED IN THE DISPUTE RESOLUTION PROCESS; THE UNDERSIGNED HEREBY WAIVES
THE RIGHT TO A TRIAL BY JURY.

18. The obligations of the undersigned hereurider are and shall at all times be joint
and several. ‘

19. This Assignment is executed by Amalgamated Ban< o1 Chicago, not personally
or individually, but as Trustee urflder Trust Agreement dated August 8, 19839 and known as Trust
Number 5439 in the exercise of the power and authority conferred upon and vesteu in it as such Trustee.
All the terms, provisions, stipulations, covenants and conditions to be performed by A:urigamated Bank
of Chicago are undertaken by it solely as Trustee, as aforesaid, and not individually, apa 2\l statements
herein made are made on information and belief and are to be construed accordingly, ansd 4o personal
liability shall be asserted or be enforceable against Amalgamated Bank of Chicago by reasun of any of
the terms, provisions, stipulations, covenants and/or statements contained in this Assignment.

Harvey Plasa b
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'

I TNESS WHEREOQF, this instrument has been executed by the undersigned under
seal on this day of November, 1998,

“OWNER:"

AMALGAMATED BANK OF CHICAGO, not
personally or individually, but as Trustee under

| | Trust Agreement dated August 8, 1989
Attest: and known as Trust Number 5439

By:

//}-4,1_:"77 W s. SENIOR VICE PRESIDENT
By; V. . =

| YRUST CFFIZER

Harvey Plaxza
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STATE OF ILLINOIS )

)
COUNTY OF COOK )

L AR MWW‘FTI’A*I& a Notary Public in and for the said County, in the
State Moresaid, DO HEREBY CERTIFY that| : %Nfoﬁ’ VICE p Hnd
=, as _TRUST OFFICER of AMAL%‘AB_«L&%‘ AR OF CHICAGO as

Trustee under Trust Agreement dated August 10, 1989 and known as Trust Number 5439, who are
personally known to me to be the same persons whose names are subscribed to the foregoing instrument
as such _SENIOR vice PRESIDENE] _ TRUST OFFICER of said Bank, respectively, appeared before me this
day in persca :nd acknowledged that they signed and delivered the said instrument as their own free and
voluntary act 7. as the free and voluntary act of said Bank, as Trustee, for he uses and purposes therein

set forth. :
| Y

GIVEN under-1p;7-band and notarial sgal this y of November, 1998.

<]
o[
V ﬁotary Public

SHEEROLG400T L4044 004
° "OFFICIAL SLAL"

? MARY KALAMATIANDS

: Natary Public, State of [linois

« My Commission Expires 8 /1472007
:0000000000000000000000(0

PO SO0
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JOINDER

The undersigned, being the owner of One Hundred Percent (100%) of the beneficial interest in,
and being the sole beneficiary of Owner under the foregoing Assignment, hereby consents to and joins
in the foregoing Assignment, intending hereby to bind any interest it and its respective heirs, executors,
administrators, successors or assigns may have in the Property described in the foregoing Assignment, or
any leases or other agreements relating thereto, as fully and with the same effect as if the undersigned
were named as the Owner in said Assignment. Nothing herein contained shall be deemed to render the
undersigned personally liable upon any obligation provided in any of the Loan Documents, except to the
extent of personal liability that may be imposed on it by (i) that certain Indemnification Agreement, (ii)
that certain Pxincipals” Affidavit, and (iii) that certain Environmental Indemnity Agreement, each dated
concurrently hzrewith and delivered to Lender in connection with the Obligation..

1
DATED: November | . 1998 /é( %

; GEORGE D. HAKUS, not personally or individually but
, as trustee of The Harvey Plaza Trust

Harvey Plaxa t
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STATE OF ILLILNOIS )

, )
COUNTY OF COOK )

f

I

f .

i, 2;/6’%?‘ haman, , a Notary Public in and for said County, in
the State aforesaid, DO HEREBY CERTIFY that GEORGE D. HANUS, as trustee of The Harvey Plaza
Trust, appeared before me this day in person and acknowledged that he signed and sealed the said
instrument as his own free and voluntary act, for the uses and purposes therein set forth.

|
|
i
t
¢

GIVEN under my hand and notarial seal this"l__ day of November, 1998.

/ﬂwz—f

i
‘ /ﬁatary Public

“OFFICIAL SEAL" ;
1
«2
)

JEROME RICHMAN
wotary Public, State of tllinois
My Commission Expires March 6, 1958

P R e L R Y RE R A

l
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EXHIBIT A

PROPERTY DESCRIPTION

LOTS 1, 2, 3, 4, 5 (EXCEPT THE NORTH 7 FEET OF SAID LOTS 1 THROUGH 5) 6, 7, 8, 9 AND
10 IN BLOCK 'S IN ARTHUR T. MCINTOSH’S ASHLAND AVENUE ADDITION TO HARVEY
BEING A SUBDIVISION IN THE NORTH 1/2 OF THE NORTHEAST 1/4 OF SECTION 19,
TOWNSHIP 36 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN (EXCEPT
HOWEVER FROM THE ABOVE CAPTION THAT PART OF SAID LOTS 6 THROUGH 10
CONVEYED TO DEPARTMENT OF PUBLIC WORKS AND BUILDINGS OF STATE OF ILLINOIS
BY DOCUMENT 17772971 DESCRIBED AS FOLLOWS:

THAT PORTION OF LOTS 6, 7, 8, 9 AND 10 IN BLOCK 5 IN ARTHUR T. MCTINTOSH'S
ASHLAND AVENUE ADDITION TO HARVEY, A SUBDIVISION IN THE NORTH 1/2 OF THE
NORTHEAST 1/4 CF SECTION 19, TOWNSHIP 36 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, 'IN COOK COUNTY, ILLINOIS, BOUNDED AND DESCRIBED AS
FOLLOWS:; BEGINNING AT THE NORTHWEST CORNER OF SAID LOT 10, BEING ALSO THE
POINT OF INTERSECTION O “HE SQUTH LINE OF WEST 159TH STREET AND THE EAST
LINE OF WOOD STREET, AS PRESENTLY LOCATED AND ESTABLISHED; THENCE EAST
ALONG SAID SOUTH LINE OF WEST 159TH STREET TO THE NORTHEAST CORNER OF SAID
LOT 6; THENCE SOUTH ALONG THE EAST LINE OF SAID LOT 6; A DISTANCE OF 7.0 FEET
TO A POINT; THENCE WEST ALONG A 5 F® AIGHT LINE WHICH IS PARALLEL TO THE SOUTH
LINE OF SAID WEST 159TH STREET A DISTAXCE OF 56.96 FEET TO A POINT OF TANGENCY
OF A CURVE CONCAVE TO THE SOUTHEAST HAVING A RADIUS OF 75.0 FEET, THENCE
SOUTHWESTERLY ALONG SAID CURVE A DISTANCE OF 117.81 FEET TO A POINT OF
TANGENCY IN THE WEST LINE OF SAID LOT 2, BEING ALSO THE EAST LINE OF SAID
WOOD STREET; THENCE NORTH ALONG THE WEST1..JE OF SAID LOT 10, A DISTANCE OF
82.0 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS

P.LN. Number: | 29-19-203-001-0000

Address: 15901 South Wood Street
Harvey, Illinois

06938080
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