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Mortgagor:

Mortgagor’s
Notice Address:

Mortgagee:
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MIH Wacker{.LC, a Delaware limited liability company
(Hereinafter somelimes “Borrower™)

MJH Wacker LI.C

¢/o Fulerum Wacker LLC
8725 W. Higgins Road
Suitc 805

Chicago, Illinois 60631
Attention: Scott M. Stahr

Rothschild, Barry & Mycrs

55 West Monroe Street, Suite 3900
Chicago, lllinois 60603-5012
Attention: Jonathan E. Rothschild

Lincoln Property Company

120 North LaSalle Street, Suite 1750
Chicago, [Ninois 60602

Altention: John Grissim

MASSACHUSETTS MUTUAL LIFE INSURANCE
COMPANY, a Massachusetts corporation as
“Administrative Agent” for the benefit of itself and each of
the other holders, from time to time, of the Note

A [ St Crg f ey

DeC



Mortgagee’s
Notice Address:

Note Amount:
Maturity Date:

State;
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c/o Babson Capital Management L1.C

1500 Main Street, Suite 2100

Springfield, Massachusetts 01115-5189

Attention: Managing Director, Real Estate Finance Group

With a copy to:

Massachusctts Mutual Life Insurance Company
¢/0 Babson Capital Management LC

1500 Main Strect, Suite 2800

Springfield, Massachusetts 01115-5189
Altention: Vice President, Real Estate Law

And to;

DLA Piper US LLP

203 North I.aSalle Street, Suite 1900
“hieago, Minois 60601

Attention: Alison M. Mitchell, Esq.

$85.000,000
March 1, 2010
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AMENDED AND RESTATED MORTGAGE AND
SECURITY AGREEMENT AND FIXTURE FILING

THIS AMENDED AND RESTATED MORTGAGE AND SECURITY AGREEMENT AND
FIXTURE FILING (this “Mortgage™) is made as of February 28, 2008, by and between MJH
WACKER LLC, a Delaware limited liability company, having an office at ¢/o Fulcrum Wacker
LLC, 8725 W. Higgins Road, Suite 805, Chicago, IHinois 60631 (“Borrower™,
MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY, a Massachusetts corporation
having an address c/o Babson Capital Management LLC, 1500 Main Street, Suite 2100,
Springfield, Massachusetts 01115-5189, Attention: Managing Director, Real Estate Finance
Group, as “/dministrative Agent” for the benefit of itself and each of the other Lenders (as
hereinafter defined; and in such capacity, together with its successors and assigns in such
capacity, “Mortgaged™).

This Mortgage amendsS ane restates that certain Mortgage and Security Agreement and Fixture
Tiling dated as of Februan' 26, 2003 from Borrower in favor of Mortgagee, recorded with the
Cook County, Illinois Recordér as-Document N0?§0290567, as amended by that certain Loan
Documents Modification Agre¢ment. dated as of March 1, 2005 between Borrower and
Mortgagec, recorded with the Cook ounty, lllinois Recorder as Document No. 0506718072,

GRAMVING CLAUSES

For good and valuable consideration and to ‘secure the payment of an indebtedness in the
principal sum of Eighty-Five Million and 00/106-Dsllars ($85,000,000) lawful moncy of the
United Stales, to be paid according to that certain Ainénded and Restated Promissory Note of
even date herewith from Borrower 1o the order of Mortgagee in the principal sum of
$85,000,000, maturing on March 1, 2010, and by this reference riade a part hereof (the Amended
and Restated Promissory Note, as the same may hercafter be amended, modified, consolidated,
split or extended. is referred to herein as the “Note™), together vauheall other obligations and
liabilities due or to become due to Lenders or Mortgagee, all amounts; suras and expenses paid
hereunder by or payable to Lenders or Mortgagee according to the terms hereof, and all other
covenants, obligations and liabilities of Borrower under the Note, this Mortgage, the Assignment
(hercinafter defined) and any other instrument evidencing, sccuring or executed” 1% connection
with the loan evidenced by the Note (all of the toregoing instruments, collectively; the “Loan
Documents™), and together with all intcrest on said indebtedness, obligations, Trabilities,
amounts, sums, Advances (as hereinafter defined) and expenses (all of the foregoing,
collectively, the “Indebledness™), Borrower has created a security interest in and mortgaged,
warranted, granted, bargained, sold, conveyed, assigned, pledged, transferred and set over, and
does by these presents crcate a security interest in and MORTGAGE, WARRANT, GRANT,
BARGAIN, SELL, CONVEY, ASSIGN, PLEDGE, TRANSFER AND SET OVER unto
Mortgagee (on behalf of the Lenders), its successors and assigns lorever, WITH MORTGAGE
COVENANTS and with all POWERS OF SALE and other STATUTORY RIGHTS AND
COVENANTS in the State (hercinafter defined), together with all intercst that Borrower may
hercafter acquire in, the following property:

CHGO2W02344 14 3
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The parcel or parcels of land described in Schedule A attached hereto and by this reference made
a part hereof (the “Land™);

TOGETHER with the buildings, foundations, structures and improvements (including fixtures)
now or herealter located on or in the Land (collectively, the “Improvements™);

TOGETHER with all right, title and interest, if any, of Borrower in and (o the strects and roads,
opened or proposed, abutting the Land, all strips and gores within or adjoining the Land, the air
space and right to use the air space above the Land, all rights of ingress and egress to and from
the Land, all easements, rights of way, reversions, remainders, estates, rights, titles, interests,
privileges, servitudes, tencments, hereditaments, and appurienances now or hereafier affecting
the Land orttie’ Improvements, all royaltics and rights and privileges appertaining to the use and
enjoyment of the iand or the Improvements, including all air, lateral support, streets, alleys,
passages, vaults, drainage, water, oil, gas and mineral rights, development rights, all options to
purchasc or lease, and alb other interests, estates or claims, in law or in equity, which Borrower
now has or hereafter may acquire in or with respect to the Land or the Improvements
(collectively, the “Appurtcnances™);

The Land, the Improvements and (he Appurtecnances are hercinafier sometimes collectively
referred 10 as the “Premiscs™;

TOGETHER with all equipment, fittings:{urniture, furnishings, appliances, apparatus, and
machinery in which Borrower now or hereaftér has a possessory or title interest and now or
hercafter installed in or located upon the Premises and all building materials, supplies and
equipment now or hereafter delivered (o the Premises and intended to be installed therein or
located thercon; all fixtures, other goods and personal praperty of whatcver kind and nature now
contained on or in or hercafter placed on or in the Premises’aiid used or to be used in connection
with the letting or operation thereof, in which Borrower now his. or hereafter may acquire a
possessory or title interest {but specifically excluding inventory) asid-all rencwals or replacements
of any of the foregoing property or articles in substitution “Ahcteof (collectively, the
“Lquipment™).

TOGETHER with all right, title and interest of Borrower in and under all present or future
accounts, deposit accounts, escrows, documents, instruments, chattel paper.- end general
intangibles, as the foregoing terms arc defined in the Code (hereinafter defined), all_monies,
deposits or reserves held by the Lenders or Mortgagee or Lenders’ or Mortgagee’s agent or any
other accounts cstablished pursuant hereto or pursuant to any other Loan Document, and all
contract rights, including, without limitation, casualty insurance policies and liability insurance
policies (irrespective of whether such policies are required to be obtained or maintained in force
pursuant to this Morigage or other Loan Documents), trade names, trademarks, servicemarks,
logos, copyrights, goodwill, franchises, books, records. plans. specifications, permits, licenses,
approvals, actions and causes of action which now or hercafler relate to, are derived from or are
used in connection with the Premiscs or the use, operation, maintenance, occupancy or
enjoyment thereol or the conduct of any business or activities thereon (collectively, the
“Intangibles™);

b
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TOGETHER with all right, title and interest of Borrower in and under all leases, lettings,
tenancies, licenscs and similar arrangements with respect to the Premises or any part thereof now
or hereafler entered into and all amendments, cxtensions, renewals and guaranties thercof
(collectively, the “Leases™), all security therefor, including letters of credit rights and supporting
obligations, and all moneys payablc thercunder whether before or after the filing by or against
Borrower ol any petition for relief under 11 U.S.C. §101 et seq., as the same may be amended
from time to time or any successor statute thereto (the "Bankruptey Code™);

TOGETHER with all rents, room rates, income, accounts, receivables, issues, profits, security
deposits, letter of credit rights, supporting obligations, uncertificated securities and mvestment
property and.other benefits to which Borrower may now or hereafier be entitled from the
Premises, he-Tiquipment or the Intangibles or under or in connection with the Leases
(collectively, the”Property Income™); and

TOGETHER with 4l nroceeds, judgments, claims, compensation, awards of damages and
settlements pertaining to/cr resulling from or in licu of any condemnation or taking of the
Premises by eminent doiiain.or any casually loss or damage 1o any of the Premiscs, the
Equipment, the Intangibles, th¢ Teases or the Property Income, and including also, without
limitation, the right to assert, prosécute and settle claims arising out of or pertaining to such
condemnation or taking or such casualty)loss under insurance policies constituting an Intangible
and to apply for and receive paymenis of proceeds under such insurance policies and in any
condemnation or taking, the right to apply {cr and reccive all refunds with respect to the payment
of property taxes and assessments and all otner ‘proceeds from the conversion, voluntary or
involuntary, of the Premiscs, the Equipment, the Intapgibles, the Leases or the Property Income,
or any part thercof, into cash or liquidated claims. wallectively, all of the foregoing, are herein
referred to as the “Procecds.™

The Tiquipment, the Intangibles, the Ieases, the Property Incon'e and the Proceeds are hereinatter
sometimes collectively referred to as the “Collateral.” The Piemises and the Collateral are
hercinalter sometimes collectively referred to as the “Mortgaged Property.”

TO HAVE AND TO HOLD the Mortgaged Property, with all the privileges 2ad appurtenances
lo the same belonging, and with the possession and right of possession thercof,_unto Mortgagee
and its successors and assigns forever.

ARTICLE |
Definition of Terms

As used in this Mortgage, the terms set forth below shall have the tollowing meanings:
“Administrative Agent”. See Section 5.17 below.

“Advances”. All sums, amounts or expenses advanced or paid and all costs incurred by
the Lenders or Mortgagee, as provided in this Mortgage or in any other Loan Document, upon
lailure of Borrower to pay or perform any obligation or covenant contained herein or in such
other Loan Document.

tad
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“Anti-Money Laundering Laws”. The USA Patriot Act of 2001, as amended, the Bank
Scerecy Act, as amended, Executive Order 13324 — Blocking Property and Prohibiting
Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism, as
amended, and other federal laws and regulations and executive orders administered by the United
States Department of the Ircasury, Office of Foreign Assets Control ("OFAC") which prohibit,
among other things, the engagement in transactions with, and the provision of services to, certain
foreign countries, (erritories, cntities and individuals (such individuals include specially
designated nationals, specially designated narcotics traflickers and other partics subject to OFAC
sanction and embargo programs), and such additional laws and programs administered by OFAC
which prohibit dealing with individuals or cntities in certain countries regardless of whether such
individuals orentitics appear on any of the OFAC lists.

“Appurteiiances”. See Granting Clauses.

“Assignment™ he Assignment of Leases and Rents from Borrower to Mortgagee dated
February 26, 2003, as the same may be amended or modified from time to time.

“Bankruptey Proceeding”.»cAny proceeding, action, petition or filing under the Federal
Bankruptey Code or any similar s or federal law now or herealter in effect relating to
bankruptcy, reorganization or insolveney; or the arrangement or adjustment of debts.

“Borrower”. The party or parties iasatitied and defined as Mortgagor on the Cover Sheet
and in the preamble of this Mortgage, any subséquent owner of the Mortgaged Property, and its
or their respective hetrs, exccutors, legal represeritetives, successors and assigns.

“Business Day”. Any day other than a Saturday, Sunday or other day on which national
banks in the State are not open for business.

“Code”. 'The Uniform Commercial Code of the State.
“Collateral”. See Granting Clauses.

“Default”. Any of the matters, events or occurrences enumerated in Section 4.01 of this
Mortgage.

“Default Rate”. Sec the Note.

“Lnvironmental Law™  Any present or future federal, state or local law, statute,
regulation or ordinance, and any judicial or administrative order or judgment thereunder,
perlaining to health, industrial hygienc or the environmental or ecological conditions on, under or
about the Premises, including, without limitation, cach of the following as to date or hereafter
amended:  the Comprehensive Environmental Response, Compensation and Liability Act; the
Resource Conservation and Recovery Act; the Toxic Substances Control Act; the Federal Water
Pollution Control Act (also known as the Clean Water Act), the Clean Air Act; and the
Hazardous Materials Transportation Act; the Solid Waste Disposal Act; the Safe Drinking Water
Act; the Occupational Safety and Health Act; the Federal Water Pollution Control Act; the
Emergency Planning and Community Right-To-Know Act; the FFederal Insecticide, FFungicide

4

CHGOZA0234414 3



0805945133 Page: 9 of 63

UNOFFICIAL COPY

and Rodenticide Act; the National Fnvironmental Policy Act; and, the Rivers and Harbors
Appropriation Act.

“Environmental Report™. Phase I ESA Report dated January 6, 2003 prepared by URS
Corporation.

“Equipment™. Sce Granting Clauses.
“ERISA™. The Employee Retirement Income Security Act of 1974, as amended,

“Event of Default”. Any one or more of the events (a) described in Section 4.01 of this
Morigage afer) expiration of the notice and grace period, if any, provided in Section 7 of the
Note, or if no/otice or grace period is provided for in Scction 7 of the Note then upon the
occurrence of thetvent, or (b) otherwise herein or in any other Loan Document deemed to be an
“Event of Defaul{™;

“Fiscal Year”. “The 12 month period commencing on January I and ending on
December 31 during each yearof the term of this Mortgage, or such other fiscal year of Borrower
as Borrower may sclect from tinie to-time with the prior consent of Mortgagee. During the first
year of the term hereof, Borrower’¢ Fiscal Year shall be deemed to have commenced on the date
of this Mortgage and shall end on the regular Fiscal Year ending date as indicated in the
immediately preceding sentence.

“Hazardous Substance™. Any material, waste or substance which is:

(1) included within the definitions 6f “hazardous substances,” “hazardous
malterials,” “toxic substances™ or “solid waste” il 4r pursuant to any Environmental Law,
or subject to regulation under any Environmental Law,

(i) listed in the United States Department (o7, Transportation Optional
Hazardous Materials Table, 49 C TR, §172.101, as to date Or/nereafter amended, or in
the United States Environmental Protection Agency List of Haza‘ious Substances and
Reportable Quantitics, 40 C.F.R. Part 302, as to date or hereafter amensaed; or

(i) explosive, radioactive, asbestos, a polychlorinated biphenyi oil or a
petroleum product,

“Impositions™.  All taxes of every kind and nature, sewer rents, charges for water, for
sctting or repairing meters and for all other utilities serving the Premises, and assessments,
levies, inspection and license fees and all other charges imposed upon or assessed against the
Mortgaged Property or any portion thereof (including the Property Income), and any stamp or
other taxes which might be required to be paid, or with respect to any of the Loan Documents,
any ol which might, if unpaid, affect the enforceability of any of the remedies provided in this
Mortgage or result i a lien on the Mortgaged Property or any portion thereof, regardless of to
whom assessed.

“Indebtedness™. See Granting Clauscs.

CHGO2'40234414 3
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“Intangibles”. See Granting Clauses.
“Land”. Sce Granting Clauses.

“Late Charge”. Any charge designated as such and payable by Borrower for tardy
performance by Borrower under the Note, (his Mortgage or any other Loan Documenit.

“l.eases™. See Granting Clauses.

“Lenders™. Massachusetts Mutual Life Insurance Company, and any other holders from
time to time of the Note and their successors and assigns.

“Loan’ ~IThe loan made by Lenders to Borrower cvidenced by the Note.
“Loan Documents”. Sce Granting Clauses.

“Losses”. Claimg, suits, liabilities (including without limitation, strict liabilities), actions,
proceedmgs, obligations, debts; damages, losses, costs, fines, penalties, charges, fees, expenses,
Judgments, awards, amounts paic ' settlement, punitive damages, foresecable and unforeseeable
consequential damages ol whatever kind or nature (including but not limited to reasonable
attorneys’ fecs and other costs of defense).

“Mortgaged Property”. See Grantirig Clauses.
“Note”. See Granting Clauscs.

“OFAC Prohibited Person™. A country, teritory, mdividual or Person (i) listed on,
included within or associated with any of the countries, territories, individuals or entities referred
to on The Office of Foreign Assets Control's List of Specially Designated Nationals and Blocked
Persons or any other prohibited person lists maintained by governipcital authorities, or otherwise
included within or associated with any of the countrics, territories, ind1viduals or entities referred
to in or prohibited by OFAC or any other Anti-Money Laundering Laws, or (if) which is
obligated or has any intercst to pay, donate, transfer or otherwise asslgri-any-property, money,
goods, scrvices, or other benefils from the Mortgaged Property directly oy indizectly, to any
countries, territories, individuals or entitics on or associaled with anyone on’ such list or in
violation of such laws.

“Permitted Encumbrances™. The liens and security interest created by this Mortgage and
the other Loan Documents and those exceptions to title set forth in Schedule B to this Mortgage.

“Person™.  Means and includes any individual, corporation, partnership, joint venture,
limited liability company, association, bank, joint-stock  company, trust, unincorporated
organization or government, or an agency or political subdivision thercof.

“Premises”. Sece Granting Clauses.

“Prepayment Premium™. See Section 9 of the Note.

CHGOR02344 14 3
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“Proceeds”. Sce Granting Clauses.
“Property Income™. See Granting Clauscs.

“Release™  Release means and includes the following: the release, deposit, discharge,
emission, leaking, spilling, seeping, migrating, injecting, pumping, pouring, emptying, escaping,
dumping, disposing or other movement of a Hazardous Substance no matter how or by whom or
what caused.

“Remediation”. Remediation means and includes the tollowing: any response, remedial,
removal or corrective action, any activity to cleanup, detoxify, decontaminate, contain or
otherwisc rémediale any Hazardous Substance, any actions to prevent, cure or mitigate any
Releasc ol a Mazardous Substance, any action (o comply with any Environmental Laws or with
any permits issued pursuant thereto, any inspection, investigation, study, monitoring, assessment,
audit, sampling and testing, laboratory or other analysis, or evaluation relating to any Hazardous
Substances and to anytiing referred to in Section 2.20.

“State”. The State or Commonwealth in which the Land is situated.
ARTICLE Il
Covenpats of Borrower
Borrower covenants, warrants, represer.ts and agrees with and to Mortgagee as follows:
Section 2.01  Payment of the Indebtednéss. ~. Borrower shall punctually pay the

Indebtedness at the times and in the manner provided in'thé Note and the other Loan Documents,
all in lawful money of the United States of America.

Section 2.02  Title to the Mortgaged Property. Borrowe: has tee simple title (or such
lesser estate therein as may be specified in Schedule A) to the Premises and good indefeasible
title o the balance of the Mortgaged Property, {ree and clear of liens ancd-encumbrances except
Permitied Encumbrances.

(a)  Borrower has full power and lawful authority to encumber” the  Mortgaged
Property in the manner and form herein set forth.

(b)  This Mortgage is and will remain a valid and enforceable lien on and security
interest in the Mortgaged Property.

(¢) Borrower will preserve such title and will forever warrant and defend the same
and the validity and priority of the lien hereof 1o Mortgagee against all claims
whatsoever.

Section 2,03 Maintenance of the Mortgaged Property.  Borrower shall maintain the
Mortgaged Property in good and safe condition, working order and repair, and comply with all
existing and futurc federal, state and local laws, ordinances, rules and regulations and court

CHGO20234414 3
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orders affccting or which may be interpreted as alfecting the Mortgaged Property. Borrower
shall permit Mortgagee to enter upon and inspect the Mortgaged Property without prior notice at
all reasonable hours, subject to the rights of tenants under existing leases. Borrower shall not,
without the prior consent of Mortgagee, (a) change the use of the Premises or cause or permit the
use or occupancy of any part of the Premises to be discontinued if such change of use or
discontinuance would violate any zoning or other law, ordinance or regulation; (b) consent to any
roning reclassification, modification or restriction allecting the Premises; (¢) threaten, commit or
permit any waste, structural or material alteration (other than on-going capital maintenance and
repair}, demolition or removal of the Mortgaged Property or any portion thereof (provided that
the Equipment included within the Collateral may be removed if replaced with similar items of
cqual or greater value); or (d) take any steps whatsoever to convert the Mortgaged Property, or
any portion‘thereof, o a condominium or cooperative form of ownership. No provision of this
Section 2.03 shali prohibit Borrower from undertaking and completing tenant improvement work
authorized under Jeases previously approved by Mortgagee or not requiring Mortgagee’s prior
approval, or from periarpiing on-going capital maintenance and repair.

Section 2.04  Insurance; Restoration,

(a) Borrower shall keep the Improvements and the l:quipment insured against damage
by fire and the oth¢r Mazards covered by a comprehensive all risk coverage
Insurance policy, with terrorsm coverage, in an amount equal to 100% of the full
replacement value thereof” (which shall mean the full repair and actual
replacement value thercof providing for no deductible in excess of $250,000
(except with respect to terrorism 10sirance in which the deductible shall be no
more than 5% of the insurable valud . of the Mortgaged Property), without
reduction for depreciation or coinsurance)as approved by Mortgagee, and against
loss of rents in an amount not less than 12 m&nths’ rental income from all Leases.
Borrower shall also carry such other insurince.-and in such amounts, as
Mortgagee may from lime to time reasonably réquire, against insurable risks
which at the time are commonly insured against in the‘¢age of premises of similar
type and location, due regard being given to the availabilityof insurance and to
the type of construction, location, utilities, use and occupancy i the Premises or
any replacements or substitutions therefor. Such additional ingusazics may include
workers” compensation, boiler and machinery, flood, demolition &nd contingent
liability from the operation of “nonconforming™ improvements on the Premises,
and shall be obtained within 20 days after demand by Mortgagee, or-as soon
therealler as is reasonably practical (but in any event within sixty (60) days after
demand by Mortgagee). Borrower shall not obtain any umbrella or blanket
liability or casualty policy or any separate or additional insurance which is
contributing in the event of loss or any other insurance policy not required
hereunder.  Notwithstanding the foregoing, in the cvent Borrower obtains an
umbrella or a blanket insurance policy or a separate policy or any other insurance
policy affecting the Mortgaged Property hereunder, Borrower shall notity
Mortgagee of the same and shall cause certified copies of each insurance policy to
be delivered as required under Section 2.04(c) below. Any umbrella or blanket
insurance policy shall specifically allocate to the Mortgaged Property the amount
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of coverage from time to time required hercunder and shall otherwise provide the
same prolection as would a separate policy insuring only the Mortgaged Property
in compliance with the provisions of Section 2.04(c), giving Mortgagee all of the
rights set forth in this Section 2.04. The Proceeds of insurance paid on account of
any damage to or destruction of the Premises or any portion thereof shall be paid
over lo Mortgagee to be applied as hereinafter provided.

Borrower shall also maintain (i) public liability insurance with respect to the
Premises against personal injury, death and property damage, with limits of
liability in amounts reasonably satisfactory to Mortgagee, and (i) insurance
(“Environmental Insurance™) against loss or liability arising from the violation of
any Environmental Law applicable to the Mortgaged Property or from the
presence of any Hazardous Substances in, on or about the Premises, in the amount
ol 1¢n million dollars ($10,000,000.00).

All insutance policies and endorsements required pursuant to this Mortgage shall
(1) be endersed 1o name Mortgagee and Lenders as an insured thereunder, as its
interest may appears with loss payable to Mortgagee, without contribution, under a
long-form, non-coniributory mortgagee clause, or otherwise endorsed as
Mortgagee may reasonably require; (i) be fully paid for and contain such
provisions and expiration dales and be in such form and issued by such insurance
companies licensed to do business in the State, with a rating of “A- VIII” or better
as established by Best’s Rating Guide and A or better as established by Standard
& Poors, Inc. or an cquivalent raliny. with such other publication of a similar
nature as shall be in current use, as skali he approved by Mortgagee; (iii) without
limiting the foregoing, provide that sueh policy or endorscment may not be
canceled or materially changed except wpon 30 days prior wrilten notice of
intention of nen-renewal, cancellation or maler.al change 10 Mortgagee, and that
no act or thing done by Borrower, Lenders or Morigagee shall invalidate the
policy as against Mortgagee or Lenders; and (ivyb<_in form and content
satislactory to Mortgagee. Borrower shall deliver all origifal policies including
all endorscments and renewals thercof, or copies thereof certified oy the insurance
company or authorized agent as being true copies, to Mortgagee-oiether with all
endorsements required hereunder, on the date of this Mortgage ard thereafter at
least 10 days prior to the expiration date of such policics. Borrower mzay request
an exiension of time not excecding 120 days to deliver the foregoing policies,
endorsements and renewals or certified copies thereof if Borrower has done all
things necessary to obtain the issuance of the policies, endorsements and renewals
including, without limitation, the payment of all premiums therefor, and Borrower
has dclivered to Company within the above 10 day period an insurance binder
satisfactory to Company issued by the approved insurer showing all required
coverage 1o be in full force and effect for the succeeding 12 month period along
with evidence satisfactory to Company of payment in full ol all premiums. If
Borrower fails to maintain insurance in compliance with this Mortgage,
Mortgagee may (but shall not be obligated lo} obtain such insurance and pay the
premium therefor and Borrower shall reimburse Mortgagee on demand for all

9



(d)

(1

CHGOMN234414.3

0805943133 Page: 14 of 63

UNOFFICIAL COPY

such Advances. Notwithstanding anything to the contrary contained herein or in
any provision of law, the Proceeds of insurance policies coming into the
possession of Morlgagee shall not be deemed trust funds and Mortgagee shall
apply such Proceeds as hereinafter provided.

In the event of any damage to or destruction of the Premises and/or Equipment,
Borrower shall give prompt written notice to Mortgagee and shall promptly
commence and diligently continue to completion the repair, restoration and
rebuilding of the Premises and/or Equipment so damaged or destroyed in full
compliance  with all legal requirements and with the provisions of
Section 2.04(h)(i) below, and free and clear from any and all liens and claims.
Such repair, restoration and rebuilding of the Premises are sometimes hercinafier
<ollectively referred to as the “Work.” Borrower shall not adjust, compromise or
setile any claim for insurance proceeds without the prior consent of Mortgagee.
Subject o the provisions of Section 2.04(g) below, Mortgagee shall have the
option K s sole discretion to apply any insurance Proceeds it may receive
pursuant o this. Mortgage (fess any cost to Mortgagee of recovering and paying
out such Procecds, including reasonable attorneys’ fees) to the payment of the
Indebiedness or to dllowv all or a portion of such Proceeds to be used for (he Work.
Il any insurance Procceds are applied to reduce the Indebtedness Mortgagee shall
apply the same, withoul zny prepayment fee, in accordance with Section 5.16
hercinbelow.

In the event of the foreclosure of this Mortgage or other transfer of title to or
assignment of the Mortgaged Property in extinguishment of the Indebtedness in
whole or in part, all right, title and intefest of Borrower in and to all policies of
insurance required by this Mortgage and any mswrance Proceeds shall inure to the
benelit of and pass to Mortgagee or any purchaser sr transferce at the foreclosure
sale of the Mortgaged Property.

Claims for insurance proceeds hercunder shall be made, prosceuted and adjusted
Jointly by Borrower and Mortgagee, so long as no Eveni of-Default hereunder
shall have occurred and be continuing.  Should any such Event/of Default occur
and be continuing, however, Mortgagee shall have the right to mzke, prosecute
and adjust such claims on behalf of itself and Borrower, and for sucpurpose.
Borrower hereby irrevocably appoints Mortgagee ils attorney-in-fact, coupled with
an interest, to apply and make claims for insurance Proceeds under all insurance
policies constituting Intangibles, to prosecute and settle such claims and (o
endorse any checks, drafts or other instruments represenling any insurance
Procceds  whether payable by reason of loss thereunder or otherwise.
Additionally, Mortgagee may nolify any and all insurers under casualty and
liability insurance policies constituting part of the Intangibles that Mortgagee has
a sccurity interest pursuant to the provisions of this Mortgage in and to such
insurance policies and any proceeds thereof, and that any payments under those
insurance policies are to be made directly to Mortgagee. Mortgagee’s rights under
this Section 2.04() may be exercised by Mortgagee or a court appointed receiver
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appointed upon the request of Mortgagee and irrespective of whether or not a
Default shall have occurred under this Mortgage.

Notwithstanding the provisions of Section 2.04(d) above, if in Mortgagee’s
reasonable judgment the cost of the Work shall not exceed 50 percent of the then
outstanding principal balance of the Note, then Mortgagee shall, upon request by
Borrower, permit Borrower to use the Procecds for the Work (subject to the
provisions of, and less Mortgagee’s costs described in, Section 2.04(h) below), so
long as:

(1) no Event of Default shall then exist nor any matter(s) exist which, after
notice of default or passage of time or both, would constitule an Event of
Detault;

(1) _the original Borrower named herein or any successor owner permitted under

the” provisions of Scction 2.17(B) hereof continues to be the owner of the
Marigaged Property;

(i) the Work cambe completed within twelve (12) months from the date of
damage or aestruction of the Premiscs;

(iv)  no Lease in cffect vnmediately prior to the damage or destruction which
covers more than 20,006 1entable square feet shall have been canceled or
terminated nor shall any-such Lease contain any still exercisable right to
cancel, as a result of such dairage or destruction:

(v)  all sums necessary to effect the Werk over and above any available Proceeds
(the “Excess Costs™) shall be at the sols cost and expense of the Borrower
and, at Mortgagee’s request, Borrower ~ghall deposit such additional
amounts, as estimated by Mortgagee in its =oie-discretion, with Mortgagee
prior to commencing any Work and at all times th creafter;

(vi)  atall times during any such Work Borrower shall mai/ita; 1, at 1ts sole cost
and expense (cxcept 1o the extent that premiums are paid oy i'©e proceeds of
casualty insurance), workers’ compensation, builders risk and pavlic liability
insurance in amounts satisfactory to Mortgagee and in accordarCe with the
provisions of this Section 2.04; and

(vii)  any unexpended Proceeds, at the sole option of the Mortgagee, shall either
be paid over to the Borrower or shall be applied to the reduction of the
Indebtedness in  accordance with  Section 5.16 below, without  any
prepayment fec,

If any insurance Proceeds and/or Excess Coslts are used for the Work, then such
Proceeds and Lixcess Costs shall be held by Mortgagee and shall be paid out from
time to time to Borrower as the Work progresses (less any cost to Mortgagee of
recovering and paying out such Proceeds or Excess Costs, including reasonable
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attorneys’ [ces and costs allocable to inspecting the Work and the plans and
specifications therefor), subject to cach of the following conditions:

(1)

(ii)

(1)

If the Work is structural or if the Work is of such a naturc or of such an
extent that its performance can legally be undertaken only afier Borrower
has procured a building permit therefor from the City of Chicago then, the
Work shall be conducted under the supervision of a certified and registered
architect or engineer reasonably satisfactory to Mortgagee. Before Borrower
commences any Work, other than temporary work 10 protect property or
prevent interference with business, Mortgagee shall have approved the plans
and specilfications for the Work, which approval shall not be unreasonably
withheld or delaycd, it being nevertheless understood that such plans and
specifications shall provide for Work so that, upon completion thereof, the
Premises shall be at least equal in value and general utility to the Premises
1imediately prior to the damage or destruction.

Eack request for payment shall be made on not less than seven Business
Days prior'notice lo Mortgagee and shall be accompanied by a certificate of
the architect o eigineer in (i) above (or a certificate given by Borrower if no
architect or engincer is so required) stating (a)that all of the Work
completed has begn ) done in compliance with the approved plans and
specilications, if requitsd under (i) above, (b) that the sum requested is justly
required to reimburse the Borrower for payments by Borrower, or is justly
due to the contractor, sublontractors, materialmen, laborers, cngineers,
architects or other persons readéring services or materials for the Work
(giving a bricf description of such’sSrvices and materials), and that when
added 1o all sums previously paid outby Mortgagee does not exceed the
value of the Work done to the date ¢f such certificate, (¢)if the sum
requesled is to cover payment relating to repaiand restoration of Equipment
required or relating to the Premises, that title-to the items of Equipment
covered by the request lor payment is vested in Dorrower, and (d) that the
amount of such Procceds and/or Excess Costs remamning-in the hands of
Mortgagee will be sufficient on completion of the Work o pew for the same
in full (giving in such reasonable detail as Mortgagee may require an
estimate of the cost of such completion). Additionally, each reguest for
payment shall contain a statement signed by Borrower approving-bath the
Work donc to datc and the Work covered by the request for payment in
question.

Each request for payment shall be accompanied by waivers of lien
satisfactory to Mortgagee covering that part of the Work for which payment
or reimbursement is being requested and, if required by Mortgagee, a scarch
prepared by a title company or licensed abstractor, or by other cvidence
satisfactory to Mortgagee that there has not been filed with respect to the
Premises any mechanics’ or other lien or instrument for the retention of title
relating to any part of the Work not discharged of record. Additionally, as to
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any Equipment covered by the request for payment, Morigagee shall be
furnished with evidence of payment therefor and such further evidence
satisfactory to assure Mortgagee of its valid first lien on the Equipment.

(iv)  Mortgagee shall have the right to inspect the Work at all reasonable times
and may condition any disbursement of Procceds upon the satisfactory
completion, as determined in Mortgagee’s reasonable discretion, of any
portion of the Work for which payment or reimbursement is being
requested.  Neither the approval by Mortgagee of the plans and
specifications for the Work nor the inspection by Mortgagee of the Work
shall make Mortgagec responsible for the preparation of such plans and
specifications or the compliance of such plans and specifications, or of the
Work, with any applicable law, regulation, ordinance, covenant or
agreement.

(v)  "Procceds shall not be disbursed more frequently than every 30 days.

(vi)  Any reauest for payment made after the Work has been completed shall be
accompanied by a copy or copics of any certificate or certificates required by
law to rendcroceupancy and full operation of the Premiscs legal.

(vity  Upon completion o5-the Work and payment in full therefor, or upon any
failure on the part of i3orower to promptly commence the Work or to
proceed diligently and continvously to completion of the Work, Mortgagee
may apply any such Procceds it then or thereafter holds o the payment of the
Indebtedness; provided, howevér, kbt Mortgagee, at its sole option, shall be
cntitled to apply at any time all or ahy portion of insurance Proceeds it then
holds to the curing of any Event of Defiultunder this Mortgage, the Note or
any other Loan Document.

(1) Notwithstanding any other provision of this Section 2,047 if no Event of Default
shall exist or be continuing (nor any matters have occuri=il which, after notice or
passage of time or both, would constitute an Event of Defaul(} ard in Mortgagee’s
reasonable judgment the cost of the Work is less than one peicent (1%) of the
outstanding principal balance of the Note as of the date of loss of Jainage 1o the
Premises and/or Equipment and the Work can be completed in less then 1 20 days,
then Mortgagee shall, upon request by Borrower, permit Borrower to apply for
and reccive the insurance Proceeds direetly from the insurer (and Mortgagee shall
advise the insurer to pay over such Proceeds directly to Borrower), provided that
Borrower shall apply such insurance Proceeds solely to the prompt and diligent
commencement and completion of such Work.

Section 2.05  Condemnation.  Borrower shall notify Mortgagee immediately of the
actual or_threatencd commencement of any proceedings for the condemnation or taking of the
Premiscs or any portion thereof and shall deliver to Mortgagee copies of any and all papers
served in connection with such proceedings. Mortgagee may participate in such proceedings and
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Borrower shall dcliver to Mortgagee all instruments requested by Morlgagee to permit such
participation.  So long as no Event of Default has occurred hereunder and is continuing,
Borrower and Mortgagee shall jointly adjust, negotiate or litigate the amount of the award.
Mortgagee is hereby irrevocably appointed as Borrower’s attorney-in-fact, coupled with an
interest, with exclusive power (o collect, receive and retain the Proceeds of any such
condemnation and to make any compromise or settlement in connection with such proceedings,
subject to the provisions of this Mortgage. Borrower shall not adjust, compromise, seltle or enter
into any agreement with respect to such proceedings without the prior consent of Mortgagee. All
Proceeds of any condemnation, or purchase in lieu thereof, of the Premises or any portion thercof
are hereby assigned to and shall be paid to Mortgagee. Borrower hereby authorizes Mortgagee to
collect and-receive such Proceeds, to give proper receipts and acquittances therefor and, in
Mortgagee’s sele discretion, to apply such Proceeds (less any cost to Mortgagee of recovering
and paying outsuch Proceeds, including reasonable attorneys’ fees and costs allocable o
inspecting any repair; restoration or rebuilding work and the plans and specifications therefor)
toward the payment-oriie Indebtedness or to the repair, restoration or rebuilding of the Premises
in the manner and subj¢ct to the conditions set forth in Section 2.04(h). If the Proceeds are used
1o reduce the Indebtedness, ey shall be applicd in accordance with Section 5.16 hereinbelow,
without any prepayment fec. . Borrower shall promptly execute and deliver all instruments
requested by Mortgagee for the!purpose of confirming the assignment of the condemnation
Proceeds to Mortgagee.

Section 2.06  Impositions,

(a) Borrower shall pay and discharg® 21l Impositions prior (o delinquency and shall
furnish to Mortgagee validated teceipts or other cvidence satisfactory to
Mortgagee showing the payment of such Impositions within 10 days after the
same would otherwise have become deliiquent. Borrower’s obligation to pay
Impositions pursuant to this Mortgage shall include, to the extent permitted by
applicable law, taxes resulting from future changes in law which impose upon
Mortgagee an obligation to pay any property taxes ot sther Impositions or which
otherwise adversely affect Mortgagee's interests.  Should ®orrower default in the
payment of any Impositions, Mortgagee may (but shall not b obligated to) pay
such Impositions or any portion thereof and Borrower shall reimibiirse Morigagee
on demand for all such Advances.

(b)  Borrower shall not be required to pay, discharge or remove any Imposition so long
as Borrower contests in good faith such Imposition or the validity, applicability or
amount thereol by an appropriate legal proceeding which operates to prevent the
collection of such amounts and the sale ol the Mortgaged Property or any portion
thereof. provided, however, that prior to the date on which such Imposition would
otherwise have become delinquent Borrower shall have (i) given Mortgagee prior
notice of such contest and (ii) cither (y) deposited with Mortgagee, and shall
deposit such additional amounts as are necessary to keep on deposit at all times,
an amount cqual 1o at least 110 percent ol the total of (a) the balance of such
Imposition then remaining unpaid and (b) all interest, penalties, costs and charges
accrued or accumulated thereon, or (z) delivered to Lender an endorsement to
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Lender’s title insurance policy insuring Lender against loss or damage occurring
becausc of [ailure by Borrower to timely pay such Imposition, such endorsement
to be satisfactory in all respects to Mortgagee. Any such contest shall be
prosecuted with due diligence, and Borrower shall promptly pay the amount of
such Imposition as finally determined, together with all interest and penalties
payable in connection therewith. Mortgagee shall have full power and authority to
apply any amount deposited with Mortgagee under this Section 2.06(b) to the
payment of any unpaid Imposition to prevent the sale or forfeiture of the
Mortgaged Property for nonpayment thereof. Mortgagee shall have no liability,
however, [or [ailure to so apply any amount deposited unless Borrower requests
the application of such amount to the payment of the particular Imposition for
which such amount was deposited. Any surplus retained by Mortgagee after
peyment of the Tmposition for which a deposit was made shall be repaid to
Borravyer unless an Event of Default shall have occurred under the provisions of
this Morigare, in which case said surplus may be retained by Mortgagee to be
applied to /the Indebtedness. Notwithstanding any provision of this
Section 2.06(b) 40 the contrary, Borrower shall pay any Imposition which it might
otherwise be entitied fo contest 1If, in the reasonable opinion of Mortgagee, the
Mortgaged Property 's in jeopardy or in danger of being forfeited or foreclosed. If
Borrower refuses to pay_any such Imposition, Mortgagee may (but shall not be
obligated to) make such pzvinent and Borrower shall reimburse Mortgagee on
demand for all such Advances.~Additionally, in such cvent, if Mortgagee is
prevented by law or judicial or administrative order from paying such Imposition,
then Morigagee, at ils option, may-aeclare the entire Indebtedness immediately
due and payable.

Section 2.07  Deposits. Borrower shall deposit with Mortgagee, monthly, on the due
date of cach monthly installment under the Note, 1/12th of the_anrual charges (as cstimated by
Mortgagee) for Impositions and msurance premiums with respect to. the Mortgaged Property:
provided, however, that no such deposit shall be required with réspect to the premiums for
insurance, including for the Environmental Insurance relerred to in Scction2.04(b) hereof, until
after the occurrence of an Event of Default hereunder, and provided, further thatno such deposit
shall be required with respect to the Environmental Insurance if the Pretwinm for such
Environmental Insurance has been prepaid by Borrower through the Maturity Date- After the
occurrence of an Event of Default hereunder, Mortgagee may require Borrower to mak< deposits
pursuant to the provisions of the preceding sentence for the payment of insurance premiums. If
required by Mortgagee, Borrower shall also deposit with Mortgagee, simultaneously with such
monthly deposits and/or the exccution of this Mortgage, a sum of money which together with
such monthly deposits will be sufficient to make the payment of each such charge at least 30 days
prior to the date initially due. The deposits are subject to the Security Agreement created in
Scction 3.01(a) hereof, and Borrower hereby grants Mortgagee a first perfected security interest
therein, 10 secure the Indebtedness. Should such charges not be ascertainable at the time any
deposit is required to be made, the deposit shall be made on the basis of the charges for the prior
year or payment period, as reasonably estimated by Mortgagee. When the charges arc fixed for
the then current year or period, Borrower shall deposit any deficiency on demand. All funds
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deposited with Mortgagee shall be held without interest (unless the payment of interest thereon is
required under applicable law), may be commingled with Mortgagee's or Lenders™ other funds,
and shall be applied in payment of the foregoing charges when and as payable provided that no
Event of Default shall have occurred. Should an Event of Default occur, the funds so deposited
may be applied in payment of the charges for which such funds shall have been deposited or to
the payment of the Indebtedness or any other charges affecting the Mortgaged Property, as
Mortgagee in its sole discretion may determine, but no such application shall be deemed to have
been made by operation of law or otherwise until actually made by Mortgagee as herein
provided. Borrower shall furnish Mortgagee with bills and all other documents necessary for the
payment of the foregoing charges at least 10 days prior to the date on which each payment
thercof shali-{irst become due, or if any such bill is received by Borrower less than 10 days prior
to the date such payment is due, the Borrower shall deliver such bill to Mortgagee promptly upon
receipt. Notwithstanding the foregoing, Morlgagee agrees that Borrower shall be entitled to all
interest that aceiueson the funds so deposited with Mortgagee as aforesaid until such time as
there exists: (1) a Deizult or Event of Default under the terms of the Loan Documents, including,
without limitation, a d¢linguency in the payment of cither real estate taxes, insurance premiums
or ground rents; or (2) there sa transfer of ownership as described in Section 2.17 hereof.

Section 2.08  Mortgage Gaxes. Borrower shall pay any and all taxes, charges, filing,
registration and recording fees, excisesiand levies imposed upon Mortgagee or Lenders by reason
of its ownership of, or mcasured by anfovnts payable under, the Note, this Mortgage or any other
Loan Document (other than income, franchisc and doing business taxes), and shall pay all stamp
taxes and other taxes required to be paid on the Note or the other Loan Documents. If Borrower
fails to make such payment within five days after rotice thereof from Mortgagee, Mortgagee may
(but shall not be obligated to) pay the amount dué,-and. Borrower shall reimburse Mortgagee on
demand for all such Advances. If applicable law prokibits Borrower from paying such taxes,
charges, filing, registration and recording [ces, excises;ievies, stamp tlaxes or other taxes, then
Mortgagee may declare the Indebtedness then unpaid to be immediately due and payable. In such
event, no prepayment fee shall be charged.

Section 2.09  Loan Documents Authorized. Borrower hereby reoresents and warrants to
Mortgagee and [enders as lollows:

(a)  The execution and delivery of this Mortgage, the Note andthe other Loan
Documents have been duly authorized and there is no provision in Rorrower's
organizational documents, as amended, requiring further consent for such action
by any other person or entity.

(b)  As of the date hereof, Borrower is duly organized, validly existing and in good
standing undcr the laws of the state of its formation.

(c) As of the datec hercof, Borrower has all necessary franchises, licenses,
authorizations, registrations, permits and approvals and full power and authority
to own and operate its propetties, including the Mortgaged Property, and carry on
its business as now conducted in each jurisdiction where Borrower conducts its
business,
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(d)  The execution and delivery of and performance of its obligations under the Loan
Documents (i) will not result in Borrower’s being in default under any provision
of its organizational documents, as amended, any court order, or any mortgage or
other agreement to which it is a party and (ii) do not require the consent of or any
filing with any governmental authority.

(¢)  All necessary and required actions have been duly taken by and on behalf of
Borrower 1o make and constitute the Loan Documents, and the Loan Documents
constitute, legal, valid and binding obligations enforceable in accordance with
their respective terms, subject only to the application of bankruptey and other laws
affecting the rights of creditors generally.

(0 As of the date hereof, the Mortgaged Property is, to the best of Borrower’s
knowledge, in compliance with atl provisions of all zoning, subdivision, land use,
envirotmental, traffic, fire, building, and occupational salety and health rules,
regulationss codes, acts and statutes to which it is subject.

Scction 2.10  Maintenancotof Existence. So long as it owns the Mortgaged Property,
Borrower shall do all things necessaiy to preserve and keep in full force and effect 1ts existence,
franchises, licenses, authorizations, registrations, permits and approvals under the laws of the
statc of its formation and the State, and shall comply with all regulations, rules, ordinances,
statutes, orders and decrees of any governme 1tal authority or court now or hereafter applicable to
Borrower or to the Mortgaged Property or any portion thereof.

Scction 2.11  Payment of Licns. Borrower shiall pay when due all payments and charges
due under or in connection with any liens and cncuribrasices on and security interests in the
Mortgaged Property or any portion thereof, all rents ana ¢harges under any ground leases and
other leases forming a part of the Mortgaged Property, and all ctairas and demands of mechanics,
materialmen, laborers and others which, if unpaid, might result inOrnermit the creation of a lien
on the Mortgaged Property or any portion thereol (provided that 1 Morigagee in its reasonable
opinion does not believe at any time that the Mortgaged Property is in jeopardy or in danger of
being forfeited or foreclosed, Borrower shall have the right to conlest, bord over, and/or insure
the same in accordance with provisions for contesting Impositions under Section 2.06(b) hercot),
and shall cause the prompt (but in no event later than thirty (30) days after impesition), full and
unconditional discharge of all liens imposed on or against the Mortgaged Property o anv portion
thereol (except to the extent contested, bonded or insured as hercin above permitted). " Borrower
shall do or cause to be done, at the sole cost of Borrower, everything necessary to fully preserve
the imitial priority of the lien of this Mortgage. If Borrower fails to make any such payment or if
a lien attaches to the Mortgaged Property or any portion thereof and s not discharged within said
thirty (30) days or bonded or insurcd over as hercin above permitted, Mortgagee may (but shall
not be obligated to) make such payment or discharge such lien and Borrower shall reimburse
Mortgagee on demand for all such Advances.

Section 2.12  Costs of Defending and Upholding the Lien. Mortgagee may, after notice
to Borrower, (a) appear in and defend any action or proceeding, in the name and on behalf of
either Mortgagee or Borrower, in which Mortgagee 1s named or which Mortgagee in its sole
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discretion determines may adversely affect the Mortgaged Property, this Morlgage, the lien
hereof or any other Loan Document; and (b) institute any action or proceeding which Mortgagee
in its sole discretion determines should be instituted to protect its interest in the Mortgaged
Property or its rights under this Mortgage or any other Loan Document including, without
Jimitation, foreclosure proceedings. Borrower agrees to bear and shall pay or reimburse
Mortgagee on demand for all Advances and expenses (including reasonable attorneys’ fees)
relating to or incurred by Morigagee in connection with any such action or proceeding.
Mortgagee's rights under this Section 2.12 are subject to Borrower’s right (o contest liens and
encumbrances pursuant (o Section 2,06(b) hereof, and are further subject to the condition that
Mortgagee shall not initiatc an action or proceeding under sub-section (b) above until
(i) Mortgageehas given notice to Borrower that such action or procecding is necessary and
Borrower has tared or refused (o initiate such action or proceeding or (ii) an Event of Default has
occurred hereunder, . in which event Mortgagee shall have the right to initiate such action or
proceeding without nrier notice to Borrower,

Section 2.13  Couts'of Enforcement. Borrower agrees to bear and shall pay or reimburse
Mortgagee and Lenders on demand for all Advances made hereunder. In any proceeding,
including all appeals, brought-o ioreclose this Mortgage or to enforce any of the provisions
hercof or of the Note or any of the qther Loan Documents, the prevailing party shall be entitled to
reimbursement, on demand, for all reasonable attorney’s fees and costs (including, without
limitation, court costs and appraisal fees) incurred in connection with such proceeding. In the
event of the entry of a decrce of {oreclosur: of this Mortgage, there shall be included in such
decree all expenses (including rcasonable attoineys’ and appraisers’ fees and the expenses and
rcasonable fees of any receiver or similar officialy of or incidental 1o the collection of the
Indebtedness, and foreclosure of this Mortgage or any-otiier Loan Document. In any event where
a foreclosure or other enforcement proceeding is commenced following the occurrence of an
Event of Default hercunder and such proceeding is dismissed because the Borrower is permitted
to reinstate the Indebtedness, whether because of Borrower's exercise of statutory rights of
reinstatement or otherwise, then, notwithstanding the foregoing pruvisions of this Section 2.13,
all costs and expenses of Mortgagee and the Lenders as described/herein shall be paid or
reimbursed by Borrower. Borrewer shall also be responsible for the payment of all Mortgagee's
and Lenders™ costs and expenses in connection with any bankruptey or insgivency proceeding
involving Borrower, any member of Borrower or any guarantor.

Section 2.14  Interest on Advances and Fixpenses. All Advances made at‘any-lime by
the Lenders or Mortgagee pursuant to the provisions of this Mortgage or the other Loan
Documents or under applicable law shall be secured by this Mortgage as part of the Indebtedness,
with equal rank and priority. Al such Advances shall bear interest at the Default Rate from the
date that cach such Advance is made (o the date of repayment and all Advances with interest
thercon shall be payable to Mortgagee on demand.

Scction 2.15  Indemnification. Borrower shall indemnify and hold Mortgagee and the
Lenders and their respective directors, officers, employees and agents (collectively, “Indemnilied
Parties”) harmless [rom and against and reimburse them for all Losses which may be imposed
upon, asscrted against, or incurred or paid by any of them (a} by reason of, on account of or in
connection with any act or occurrence relating to the Mortgaged Property or any bodily injury,
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death, other personal injury or property damage occurring in, upon or in the vicinity of the
Premises from any cause whatsoever, (b) as a result of the failure of Borrower to perform any of
its obligations under any of the Loan Documents, or (¢} on account of any transaction otherwise
arising out of or in any way connected with the Mortgaged Property, this Mortgage or the
Indebtedness. Notwithstanding the aforesaid, Borrower shall not be required to indemnify the
Indemnilied Partics with respect to an act or occurrence or injury or damage arising from any
action of Mortgagee or Lenders or its agents in or upon the Mortgaged Property or occurring after
Borrower, whether in connection with a foreclosure or receivership or otherwise, has been
removed from possession of the Premises.

Section 2.16  Financial Statements; Records. Borrower shall keep adequate books and
records of acpount in accordance with generally accepted accounting principles (*GAAP™), or in
accordance ‘withi other methods acceptable to Morigagee in its sole discretion, consistently
applicd, and shait furnish to Mortgagee:

{a)  a current pertified rent roll, signed and dated by Borrower, detailing for each of
the Leascs, the names of all tenants of the Premises, the portion of the Premises
occupied by eackiienant, the annual rental, including basc rent, additional rent and
percentage rent, and any other charges payable and the term of each of the Leases,
including the expitation date, and any other information as is reasonably required
by Mortgagee, within 120 dzys after the end of cach Fiscal Ycar of the Borrower:

(b)  an annual operating statement ‘of the Premises detailing the total revenues
reccived, total expenscs incurred; total cost of all capital improvements, total debt
service and total cash flow, to be prepared and certified by Borrower in the form
approved by Mortgagee, or if required by"Mortgagee, an audited annual operating
stalement prepared and certified by an_independent certified public accountant
acceptable to Mortgagee, within 120 days after the close of each Fiscal Year of
Borrower:

(c) an annual balance sheet and profit and loss statement of Borrower and of any
guarantor or indemnitor under any Loan Document,"ih a_form approved by
Mortgagee, prepared and certified by Borrower, the guarantor or indemnitor as to
the applicable statement, and, such statements, if required by Moitagee, shall be
audited financial statements prepared and certified by an independent certified
public accountant acceptable to Mortgagee. All statements shall be' delivered to
Mortgagee within 120 days after the close of each Fiscal Year of Borrower;

(d)  an annual operating budget and management plan presented on a monthly basis
consistent with the annual operating statement described above for the Premises,
including cash flow projections for the upcoming year, and all proposed capital
replacements and improvements at least 15 days prior to the start of each Fiscal
Year; and

(c) upon request from Mortgagee, the following:
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(1) quarterly operating statements of the Premises, prepared and certified by
Borrower in a form approved by Mortgagee, detailing the revenues received,
the expenses incurred and the net operating income before and after debt
service (principal and interest) and major capital improvements for that
quarter and containing appropriate year to date information, within 30 days
afler the end of each fiscal quarter;

(i) an accounting of all security deposits held in conncction with any of the
Leases, including the name and identification number of the accounts in
which such sccurity deposits are held, the name and address of the financial
institutions in which such security deposits are held and the name of the
person 1o contact at such financial institution, along with any authority or
release for Borrower (o obtain information regarding such accounts directly
from such financial institutions:

(ii} ~sach other financial or management information (including monthly or
quarterly certified rent rolls meeting the requirements of paragraph
2.16(a}above} as may, from time to time, be reasonably required by
Mortgagee @nd, in form and substance reasonably satisfactory to Mortgagee;
and

(iv)  Borrower’s books“und rccords regarding the Premises for examination,
review, copying and dudit by Mortgagee or its auditors during normal
business hours and converient facilities for such examination review,
copying and audit of Borrow?r’s hooks and records of account.

(f} Borrower’s agreements as set forth in/this Section 2.16 constitute material
inducements to Mortgagee in making the loan secured by this Mortgage.
Accordingly. in the event Borrower fails to furpish any financial report or tax
return required by this section as and when required, time being of the essence,
then, in addition to all other remedies available to Mort gagce under this Mortgage,
Borrower agrecs to pay Mortgagee a late charge of $19 for each day or part
thercof that any such financial report or tax return shall be overdue. In addition,
Borrower hereby appoints Mortgagee its attorney in fact for the rurpose of hiring
at Borrower’s cost an auditing firm to prepare and deliver (o Mortgagee any
overdue rent roll, operating statement or balance sheet and proiit” and loss
statement in the event Borrower fails or refuses to furnish to Mortgagee those
financial reports as and when due. The foregoing late charges and the costs and
expenses of the auditor shall be due and payable to Mortgagee upon demand and
shall constitute a part of the Indebtedness.

Section 2.17  Prohibition Against Conveyances and Encumbrances. (A) Except with
the prior consent ol Mortgagee, and except as otherwise provided herein, Borrower shall not and
shall not permit others to convey, assign, sell, mortgage, encumber, pledge, hypothecate, grant a
security interest in, grant options with respect (0, or otherwise dispose of (directly or indirectly,
voluntarily or involuntarily, by operation of law or otherwise, and whether or not for
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consideration or of record) all or any portion of any legal or beneficial interest (a) in all or any
portion of the Mortgaged Property including the Leases: (b) in the stock of any corporation which
‘s cither Borrower or a beneficial owner of all or any portion of Borrower or of the Mortgaged
Property; (¢) in Borrower (or any (rust of which Borrower is a trustee); or (d) if Borrower 1s a
limited or general partnership, limited liability company, joint venture, trust, nominee trust,
tenancy in common or other unincorporated form of business association or form of ownership,
in any person, firm or cntity having a dircct or indirect legal or beneficial ownership interest in
Borrower. including any legal or bencficial interest in any general partner of Borrower, in any
peneral partner of any gencral partner of Borrower or in any member of a limited liability
company. Any such transter or encumbrance 10 which Morlgagee consents must be to a United
States citizen or an cnlity owned or controlled by United States citizens, All requests for
Mortgagee’s consent under this Section 2.17 shall be on a form previously approved by
Mortgagee and shali he accompanied by the payment of Mortgagee’s standard processing fee lor
such transactions ther in effect. Mortgagee’s consent to any of the foregoing actions, if given (in
Mortgagee’s sole discretion), may be conditioned upon a change in the interest rate (to the rate
then being charged by Morigagee on loans of similar type encumbecred by assets similar to the
Mortgaged Property as determidned by Mortgagee in its reasonable discretion), maturity date,
amortization period or other terms under the Note, the payment of a transfer [ee and/or any other
requirements of Mortgagee. In addition to the standard processing fee and the transfer fee
referred to in this Section 2.17, Borrower agrees to bear and shall pay or reimburse Mortgagee on
demand for all reasonable expenses (includivg reasonable attorneys’ fees, title search costs, and
fitle insurance endorsement premiums) incurred-hy Mortgagee in connection with the review,
approval and documentation of any such transaction

(B)  Notwithstanding the prohibitions of Stziion 2.17(A), Mortgagee will permit a
one-time transfer of title to the Mortgaged Property witlicut modification of the terms of the
Loan or any of the Loan Documents except as hereinbeiow provided, nor any change in the
interest rate. which right shall be personal to the Borrower nataed on page one of this Mortgage
and shall not apply to any successor, assignee or transferec of Boitower, and shall be subject.
however, (o satisfaction of cach and every one of the following conditionis:

1. At least thirty (30) days prior to such transfer, Borrower shail have provided
Mortgagee with written notice of the proposed transfer \fogether with an
administrative processing fee in the amount of $25,000 (the “Processing Fee”)
along with the name(s), address(es) and organizational documents of the proposed
transferee and principals, affiliates and parents or other majority owners, as
applicable, of the proposed transferee. Such Processing Fec shall be refunded to
Borrower in the event that Mortgagee disapproves the proposed transfer for any
reason, but otherwise shall be non-refundable, whether or not the proposed sale 1s
completed. A scparate Processing Fee shall be required for each transfer
requested.  Additionally, Borrower shall [urnish to Mortgagee along with such
notice the following: (i) detailed and complete financial statements of the
proposed transferee and principals, affiliates and parent or other majority owners,
as applicable, of the proposed transferee, (ii) information with respect to the
business and business experience of the proposed transferee and its principals,
affiliates and parent or other majority owners, as applicable, and their experience
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in the ownership and operation of propertics similar to the Mortgaged Property
and other commercial real estate, (111) evidence that the Mortgaged Property as of
the proposed date of transfer of title and thereafter will be managed by a
management company and under a managemenl agreement meeting  the
requirements of subparagraph 4 below, (iv)the terms and conditions of the
proposed sale and a copy of the exccuted purchase and sales agreement, (v) a
description, including a chart, if appropriate, of the ownership structure of the
proposed transferee and each of its principals, affiliates and parent or other
majority owners, as applicable, (vi)the management plan for the Mortgaged
Property, (vii) the status of the proposed transferee, and if the proposed transferee
is a special purpose entity, of its principals, parent or other majority owners, as a
“Qualified Real Estate Investor” as defined below and (viii) such other
intormation as Mortgagee may reasonably request to permit it to determine the
creaitworthiness and management abilities of the proposed transferee and its
prineipais. affiliates and parent or other majority owners, as applicable.

The Loan must be current in all respects and there may not be an Event of Default
or a Defauit” <ither as of the date of the notice given Morlgagee under
subparagraph 1 above or thereafter through the date of transfer of title (o the
Mortgaged Property.

The proposed transferce, 0r, if the proposed transferee is a special single purpose
entity, each of its principals, barent or other majority owners, as applicable, shall
be a “Qualified Real Estate Invecto:” as defincd below.

The Mortgaged Property as of the date o transfer and thereafter must be managed
by a management company approved by /fortgagee, which approval shall not be
unreasonably withheld, under a management Agreement satistactory to Mortgagee.

The proposed transferee shall assume the Loan-vader documents in form and
substance reasonably satisfactory to Mortgagee, Subject to the non-recourse
provisions of the L.oan Documents existing as of the date-of the closing of the sale
of the Mortgaged Property. Additionally, at the time of the assumption of the
Loan, the proposed transferee shall furnish to Mortgagee “a: énvironmental
indemnity in form and substance reasonably satisfactory to Moftgagee (which
form may be different from any form executed by Borrower (and/or other
indemuitors) as a result of Mortgagee’s updating its standard form of
environmental indemnity or as a result of specific environmental conditions at the
Mortgaged Property) or reasonably acceplable Environmental Insurance and, if the
proposed transferee is a special purpose entity, a non-recourse carveout guaranty
in form and substance reasonably satisfactory to Mortgagee, each from a
financially responsible person or entity approved by Mortgagee. Borrower and the
proposed translerce and such other entities or persons as Mortgagee shall
reasonably require shall also deliver and, if applicable, cxecute (i) evidence of
authority and entity existence, (i) Uniform Commercial Code searches,
(i) Uniform Commereial Code financing statements, (iv)an endorsement to
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Mortgagee’s title policy updating the effective date to the date of transfer,
showing the transferee as the owner of the Mortgaged Property, showing no
additional title exceptions, except as shall be approved by Mortgagee in ils sole
reasonable discretion and otherwise in form and substance reasonably acceptable
to Mortgagee, (v) opinions of counsel acceptable to Mortgagee on such matters as
Mortgagee shall reasonably require, (vi) evidence of fire and extended coverage
insurance and such other insurance, including, without limitation, terrorism
insurance, as shall be required by the Loan Documents and Mortgagee and
(vii) such other documents as Mortgagee shall reasonably requirc in order to
effectuate the transaction as contemplated by this Section 2.17(B). At the closing
of any approved transfer under this subsection (B), the proposed transferee shall
deposit with Mortgagee sufficient tunds to pay when due all real estate taxes,
assessments and municipal charges, and insurance premiums, and to pay any
grodnd rents. In addition, the Morlgagee may require the proposed transferee to
establish with Mortgagee at the time of closing of any approved transfer a reserve
for future / fenant improvements, leasing commissions and/or capital
improvements. /To the cxtent the Loan Documents require any other reserves or
deposits the same-shall be established by the proposed transferee prior to the date
of closing of the prdposed transfer. The foregoing requirement for deposits and
reserves shall be requited notwithstanding that any of the foregoing shall have
been waived by Mortgageewith respect to Borrower either in this Mortgage, the
Loan Documents or in any side letter or agreement executed by Mortgagee.

Al the closing of any approved transfor; Borrower shall pay to Morigagee a fee in
the amount of one pereent (1%) of the-#hen outstanding balance of the Loan if the
transfer occurs between the date of this Morigage and March 31, 2007 and three
quarters of one pereent (.75%) of the then-outstanding balance of the Loan if the
transfer occurs thereafter, in cash or certified funds, less the amount of the
Processing Fec previously paid (the "Transfer Fec¢7).) The Transfer Fee is being
paid in order to induce Mortgagee to allow the proposes transferee to assumc the
obligations of the Borrower under the Loan Documents andito release Borrower
from liability thereunder for Borrower’s obligations, acts and cinissions from and
aller the date of transler in accordance with these provisions, provided, however,
in no event shall the Borrower be released from any liability for acisOr omissions
prior to the date of the transfer, including without limitation, acts or smissions
leading to environmental contamination, whether known or unknown.

The cash [low from the Mortgaged Property (i.e., gross incomc from all sources
less all operating expenses including taxes and a reasonable reserve for capital
improvements, tenant improvements and leasing commissions but excluding
principal and interest payments on the Loan, depreciation and other non-cash
charges and proceeds from casualty policics), as reasonably determined by
Mortgagee, lor the 12-month period ending on the last day of the month which is
two months prior to the month of the anticipated date of such transfer of the
Mortgaged Property shall be not less than 1.8 times the required payments ol
principal and intcrest on the Loan for the same }2-twelve month period as

23



10.

0805943133 Page: 28 of 63

UNOFFICIAL COPY

determined by Mortgagee in its sole discretion from financial statements for the
Mortgaged Property in form and substance reasonably satisfactory to Mortgagee
and submitted to Mortgagee.

The unpaid principal balance of the Loan shall be not more than sixty percent
(60%) of the appraiscd value of the Mortgaged Property according to a current
appraisal furnished to and satisfactory to Mortgagee and preparcd by an MAI
appraiser acceptable to Mortgagee.

The proposed transfer shall not cause a violation of any federal, state or local law,
statute, rule, regulation or order governing the Mortgaged Property, Borrower or
ilie proposed transferee or any of its principals, parent, or other owners.

Botrawer shall pay al! of Mortgagee’s and Lenders’ reasonable costs and cxpenscs
incurred “in connection with the proposed transfer of the Morigaged Property
whether ‘o not the transfer actually occurs including, without limitation,
reasonablc -atforneys’ fees, recording and filing charges, title charges and any
endorsement 1o Morgagee's title policy.

Mortgagee will not review or process-Berrower’s request for approval of a proposed transler of
the Mortgaged Properly pursuant (o s Section 2.17(b) until such time as Mortgagee has
received all of the items, including the Processing Fee, required to be delivered to Mortgagece
pursuant (o this Section 2.17(B).

CHGORG02344 14 3

FFor purposes of this Section 2.17(Bj; “Qualified Real Estate Investor” shall mean
any reputable individual or entity whick’ig domiciled in the U.S. with principals
who are U.S. citizens and which is reasonabiv.determined by Mortgagee 1o have
satisficd all of the following conditions: (1)ine proposed transferee has the
qualifications, experience and creditworthiness at}zast equal to that of Borrower
on the date of closing of the Loan; (2) the proposcd transferee has the financial
strength at least cqual to that of Borrower on the date o1 the closing of the Loan,
or the proposed transferee has (a) real estate assets with a current market value of
not less than $700,000,000, (b) net worth of not less than ($3(0,000,000, and
(¢) liquid assets of not less than $20,000,000, and (3) neither she proposed
transferee nor any principal, affiliate, parent or other majorily Gwner of the
proposed transferce, as of the date for the closing of the transfer of 1il2 1o the
Mortgaged Property or at any time prior thereto, is or has been (i) in default on
any indebtedness or loan from Mortgagee or the Lenders or any affiliate of
Mortgagee or the Lenders, (ii) involved as a debtor or as the principal of a debtor
in any bankruptcy, reorganization or insolvency procecding, (iii) the subject of any
criminal charges or procecedings, or (iv) involved in litigation which s deemed
significant by Mortgagee. All of the foregoing conditions must be satisfied as of
the date of the request for approval of transfer of title to the Mortgaged Property
and on the date of the proposed closing of the transfer.
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(C)  Notwithstanding the prohibitions of Section 2.17(A), Mortgagee, without
requiring the payment of a fee or other payment except as sct forth below, or an increase in the
interest rate of the Looan or modification of the Loan Documents except as hereinbelow provided,
but subject nevertheless 1o the conditions set forth below, will permit transfers of membership
interests in Borrower not more often than once in any twelve (12) month period (i) among those
members who are members of Borrower on the date of this Mortgage (collectively, the
“Members™), (ii) for estate planning purposes, from the principals of the Members to the “family
members” of the principals of the Members, (iil) to any member of a Member, or to any cntity
under common ownership or control with such Member, (iv) to general or limited partnerships,
limited liability companics or trusts of which a principal of any Member or a family member of
such pringipal is a general partner, the managing partner, managing member, manager or
beneficiary, =5 the case may be, owning not less than a 51% interest in said partnership, limited
liability compary. or trust, as the case may be (as measured by both a percentage of capital and
allocation of profits), or (v)to a corporation of which a principal of any Member or a family
member 1s the chiel Operating officer and owns and controls not less than 51% of the voting
stock of the corporation crtitled to clect the board of directors. The foregoing permission to each
transfer as outlined above 15 vonditioned upon satisfaction of each of the following: (i) the Loan
shall not be in Default at the"time of such transfer, (i1) Marvin J. Herb or tamily members of
Marvin J. Herb, or entitiecs owned or controlled by said family members, own directly or
indirectly not less than a 51% interest in Borrower (as measured by both percentage of capital
and allocation of profits), (iv) Borrower rotifies Mortgagee within 30 days following the transfer
of the name and address of the transferc¢ an<-the intercst transferred and certifies to Mortgagee
in that notice that the required ownership and control described above continues to exist and,
(v) Borrower pays any rcasonable out-of-pockeccosts incurred by Mortgagee relative to the
review of transfer documents or fees for requirea ehanges to loan servicing systems. For
purposes of this special provision, the term “tamily nienbers” shall mean the spouse(s) of any
principal of a Member, his or her children or grandchildrziiand spouses of such children or
grandchildren, the parents of those principals of the Membeic.ard any trusts established [or estate
planning purposcs for the benefit of any of the foregoing partiesor any of the forcgoing family
member(s).

Section 2.18  Estoppel _Certificates.  Within 10 Business Deyshof a request by
Mortgagee, Borrower shall furnish to Mortgagee a duly acknowledged “uritten statement
conlirming the amount of the cutstanding Indebtedness, the terms of payment and maturity date
of the Note, the date to which interest has been paid, and whether any offsets or-deiznses exist
against the Indebtedness. ! any such offsets or defenses arc alleged to exist, the nature thereof
shall be set forth in detail. Borrower shall also request, and shall exert commercially reasonable
efforts to obtain from tenants, within 30 days of Mortgagee’s request therefor, tenant estoppel
Ietters from such tenants of the Premises as Mortgagee may require, but such requests as (o any
one tenant shall not be made more often than once in a calendar year period.

Section 2.19  Assignment of Lcases and Property Income.

(a) Borrower hercby absolutely and unconditionally assigns and transfers to
Mortgagee (on behall’ of the Lenders) the Leases and the Property Income.
Borrower shall not otherwise assign, transfer or encumber in any manner the
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[.eases or the Property Income or any portion thercof. Borrower shall have a
license, revocable by Morlgagee, to collect and use the Property Income as the
same becomes due and payable so long as no Event of Default has occurred, but
may not collect any Property Income more than 30 days in advance of the date the
samc becomes due. The assignment in this Section 2.19 shall constitute an
absolute and present assignment of the Leases and the Property Income, and not
an additional assignment for security, and the existence or exercise of the
Borrower’s revocable license to collect Property Income shall not operate to
subordinatc this assignment to any subsequent assignment. The exercise by
Mortgagee of any of its rights or remedies under this Section 2.19 shall not be
deemed or construed to make Mortgagee or the Lenders a mortgagee-in-
posscssion.

A1 proposed Leases (including, throughout this Section2.19 and elsewhere
herciri, as provided in the definition ol “Lease”, renewals of existing Leases, and
amendnieits, extensions and guarantees of any Lease) executed on or afler the
date hereof (ether than Leases described in Subsection 2.19(d)) shall be subject to
the prior revicw and approval of Mortgagee and its counsel, at Borrower’s
expense.  Excepl/as lotherwise consented to by Mortgagee, all Leases shall be
wrilten on the standard form of lease which shall have been approved by
Mortgagee. Borrower shal¥[urnish Mortgagee with executed copies of all Leases
within 10 days after execucion thereof. No material changes may be made to the
Mortgagee-approved standard lease form without the prior writlen consent of
Mortgagee. All proposed Leases aud renewals of existing Leases shall be at rental
ratcs and on terms comparable to exisiing local market rates and terms and shall
be arms-length transactions with bona’fidz, independent third party tenants. All
Leases shall provide that they are subordinate to this Mortgage and that the lessee
agrees to attorn to Mortgagee.

Borrower shall perform all obligations as lessor under-all Leases and shall enforce
all of the terms, covenants and conditions contained in uzon the part of the lessee
thercunder 1o be performed or observed, short of ‘crmination thereof.
Additionally, Borrower shall not take any action which would-¢ause any Lease to
cease to be in full force and effect. Hxeept with the prior consent of Mortgagee,
Borrower shall not (i) cancel, terminate, surrender, sublet or assign ~ny Lease or
consent to any cancellation, termination, surrender, sublctting or-assignment
thereol: (ii) amend, modify or subordinate any Lease to any mortgage or security
interest that is subordinate to this Mortgage; (iii) cnter into any new Lease (except
as permilted in Section 2.19(d) below); (iv) waive any default under or breach of
any Leasc; (v) consent to or accepl any prepayment or discount of rent or advance
rent under any Lease more than 30 days in advance; (vi) take any other action in
connection with any Lease which may impair or jeopardize the validity of such
[.case or the Mortgagee’s interest therein; or (vii) alter, modify or change in any
material respect the terms of any guaranty, letter of credit or other credit support
with respect to any of the Leases or cancel or terminate such guaranty, lctter of
credit or other credit support without the prior written consent of Morlgagee.
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Notwithstanding the foregoing, Borrower shall have the right to terminate I.eases
in the following situation without first obtaining Mortgagece’s consent therefor:
(A) Borrower may enter into an agreement to terminate any Lease where such
lermination is necessary in order to make ctfective a new Lease for such space (or
the expansion of an existing Lease} which satisfies all conditions of Section
2.19(d) hereof; and (B} Borrower shall have the right to terminate, whether by
agreement or by enforcement proceeding any Lease for less than 10,000 square
feet of rentable area and any Lease whose stated term expires in less than six (6)
months. Any Lease other than those described in (A) and (B) may be terminated
only with the prior writlen consent of Mortgagee; provided, however, that in the
cvent of a default by any tenant under the terms and provisions of the applicable
Lesse nothing herein shall prevent Borrower from taking any appropriale
enforcement action in the ordinary course of business short of termination.

Notwithstarding Section 2.19(b} and (c¢), Mortgagee’s prior consent shall not be
required for'entering into any Lease covering less than 50,000 square feet of net
rentable area, provided that (i) with respect to a Lease covering between 15,000
square feel of nei‘rentable area and 49,000 square feet of net rentable area (and
multiple Leascs to ary oac tenant shall be aggregated together for purposes of
determining the aforesaid shreshold), the gross base rental rate is in excess of
$27.00 per squarc foot avetaged over the term of the Lease (1i) the Lease utilized
is on a standard form previbusly. approved by Mortgagee, without material
modification, (i) the Lease represenis an arm’s-length transaction and provides
for the payment of rcasonable mariet rents, and (iv) neither the Lease nor the
aclivity of the lessee will violate any prevision of any other Lease or restriction or
covenant allecting the Premises or this Mortzage or any other Loan Document,
including Section 2.20(b) hercof. If any o' the _aforesaid requirements are not
satisfied then Mortgagee’s prior consent shall be_reouired for entering into such
Lease. Borrower shall give Mortgagee notice of any Lease described in this
Section 2.19(d), together with a fully executed and complete copy of such Lease,
not later than 10 days after the execution thereof. Mortgatee’s prior approval
shall be required with respect to all Leases, including rencwals ~arnendments and
modilications thereof, for space of 50,000 square feet or morc,-which approval
shall not unreasonably be withheld, delayed or conditioned, so long «s.any such
proposed Leases, or rencwals, amendments or modifications thereof shai! be at
rental rates and on terms comparable to existing local market rates and terms and
shall constitute arms-length transactions with bona fide, independent third-party
tenants. As used herein, the term “gross base rent” means the aggregate rent paid
by the tenant, including amounts “passed through™ to the tenant for the tenant’s
proportionate share of taxes and operating cxpenses.

[n addition to the foregoing, Borrower shall comply with all terms and provisions
of the Assignment.

If any tenant is required to pay a lcase termination fee in excess of $100,000 as a
result of such tenant terminating its [.¢ase, upon such Lease termination, the entire
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amount so required to be paid by such tenant shall be collaterally assigned to
Mortgagee as additional collateral for the Loan and deposited with Mortgagee in
an interest bearing account (“Lease Termination Escrow Account™), with interest
accruing for the benefit of the Borrower. Once the space vacated as a result of the
Lease termination is occupied and the new tenant is paying rent, the portion of the
Lease Termination Escrow Account relating to the Leasc termination payment for
the applicable space (inclusive of interest attributable thereto) shall be refunded to
Borrower.  Should an Event of Default occur, the funds so deposited may be
applied in payment of the charges lor which such funds shall have been deposited
or to the payment of the Indebtedness or any other charges affecting the
Mortgaged Property, as Mortgagee in its sole discretion may determine, but no
such application shall be deemed to have been made by operation of law or
o'herwise until actually made by Mortgagee as herein provided.

Upcn occurrence of an Event of Default, Mortgagee may, with or without
exercisiag any other rights or remedies, (i} give or require Borrower to give notice
to any or all tenants under the Leases authorizing and directing them 1o pay all
Property Incouie under the Leases dircetly to Mortgagee; and (ii) without regard to
any waste, adequacy! of the sccurity or solvency of Borrower, apply for the
appointment of a recgiver of the Mortgaged Property to which appointment
Borrower hereby constnts,” whether or not foreclosure proceedings have been
commenced under this Mortgage and whether or not a foreclosure sale has
occurred.

Section 2.20  Environmental Matters; Warrarties; Notice: Indemnity.

(a)

CHGO20234414 3

Borrower represents and warrants (o Moerigagee and the Lenders respecting the
Premises and the Equipment as follows:

(i) Borrower has not installed, uscd, gencrated; manufactured, produced, stored,
released. discharged or disposed of in, on, under or about the Premises, or
transported to or from any portion of the Premises, any Hazardous Substance
or allowed any other person or entity to do so, exzep! under conditions
permitted by applicable Environmental Laws;

(i) to the best of Borrower’s knowledge, there are no azardous $ibstances or
underground storage tanks in, on, or under or about the Premiscs, except
those that are both (a) in compliance with Environmental Laws and with
permits issued pursuant thercto, and (b) fully disclosed to Mortgagee in
writing pursuant to the written reports resulting from environmental
asscssments of the Mortgaged Property delivered to Mortgagee (the
“Environmental Report™);

(iif)  to the best of Borrower’s knowledge, there are no past, present or threatened

Releases of any Hazardous Substance in, on, under or about the Premises
except as described in the Environmental Report;
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(iv} o the best of Borrower’s knowledge, there is no threat of any Release of
Hazardous Substances migrating to the Premises except as described in the
Environmental Report;

(v) 1o the best of Borrower's knowledge, there is no past or prescnt
noncompliance with Environmental Laws, or with permits issued pursuant
thereto, in connection with the Premiscs or the Equipment except as
described in the Environmental Report;

(vi}  Borrower does not know of, and has not reccived, any written or oral notice
or other communication from any person or entity (including, but not imited
to, a governmental entity) relating to Hazardous Substances or Remediation
thercof, of possible liability of any person or entity pursuant to any
Environmental Law, other environmental conditions in connection with the
Premises or Equipment, or any actual or potential administrative or judicial
picceedings in connection with any of the foregoing; and,

{(vil)  Borrewzrdias truthfully and fully provided to Mortgagee, in writing, any and
all information relating to conditions in, on, under and about the Premises
that is known by Borrower and that is contained in Borrower's files and
records, including but not limited to any reports relating to Ilazardous
Substances in, on,uider or about the Premises and/or to the environmental
condition of the Premiscs.

Borrower shall not install, usc, geacrate, manufacture, produce, store, Release,
discharge or dispose of on, under or‘abost the Premises, or transport to or from
any portion of the Premiscs, any Hazardols-Substance or allow any other person
or entity to do so, except under conditions pe/miited by applicable Environmental
Laws. Additionally, except with the prior weitten consent of Mortgagee, no
portion of the Premises shall be lcased, used or vccupied for dry cleaning
operations or the storage of any chemicals used in the dry cleaning process.
Morlgagee acknowledges that there is a “drop-off and pick up”.dry cleaner service
in the lower level retail concourse of the Premises and consenisto the presence
thereof so long as the actual cleaning process is not done on ike Mortgaged
Property.

Borrower shall keep and maintain the Premises in compliance with, and shall not
cause or permit the Premises to be in violation of, applicable Environmental
Laws.

Borrower shall promptly provide notice to Mortgagee of:
(i) any proceeding, investigation or inquiry commenced by any governmental
authority with respect to the presence of any [azardous Substance on, under

or about the Premises or the migration of any Hazardous Substance (o or
from adjoining property;
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(i) all claims made or threatened in writing by any person or entity against
Borrower, any other party occupying the Premiscs or any portion thereof, or
the Premises, relating to any loss or injury allegedly resulting from any
Hazardous Substance; and

(iii)  the discovery of any occurrence or condition on the Premises or on any real
property adjoining or in the vicinity of the Premises, of which Borrower
becomes aware, which might cause the Premises or any portion thereof to be
in violation of any Environmental Law or subject to any restriction on
ownership, occupancy, transferability or use under any Environmental Law
(collectively, an “Environmental Violation™).

Moftigagee may join and participate in, as a party if it so determines, any legal or
admiaistrative proceeding or action concerning the Premises or Equipment under
any Enironmental Law. Borrower agrees o bear and shall pay or reimburse
Mortgagee ©or demand for all Advances and expenses (including reasonable
attorneys’ fees) relating to or incurred by Mortgagee in connection with any such
action or proceediilg.

To the extent not covered by the procceds of the Environmental Insurance,
Borrower shall indemnity. @efend and hold the Lenders and Mortgagee and the
Lenders’ and Mortgagee’s direciors, officers, employees and agents harmless from
and against any and all claims, demands, liabilitics, losses, damages, judgments,
ines, penalties, costs and expenses (including reasonable attorneys’ lees) directly
or indirectly arising out ol or attridutable to a breach of any warranty or
representation contained in this Section 226 or of any other provision thereof
including, without limitation, (1)all actuai snd consequential damages, (i1) the
costs of any required Remediation, and (iii) the tosts of the preparation and
implementation of any plans for Remediation, clisure or other required plans.
This indemnity shall survive the satisfaction, rclease orxtinguishment of the licn
of this Mortgage including any extinguishment of such hien by foreclosure or deed
in lieu thereot.

Section 2.21  Environmental Matters; Remedial Work.

(a)

CHGO2A0234414 3

If any investigation. site menitoring, conlainment, cleanup, removal, restoration or
other Remediation of any kind or nature (collectively, the “Remedial Work™) is
required, rcasonably necessary or desirable under any applicable Environmental
Law because of or in connection with the current or future presence, suspected
presence, release or suspected release of a Hazardous Substance into the air, soil,
ground water, surface water, or soil vapor on, under or about the Premises or any
portion thereof, Borrower shall promptly commence and diligently prosecute to
completion all such Remedial Work. In all events, such Remedial Work shall be
commenced within 45 days after any demand therefor by Mortgagee or such
shorter period as may be required under any applicable Environmental Law.
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All Remedial Work shall be performed by contractors, and under the supervision
of a consulting engineer, each approved in advance by Mortgagee. All costs and
expenses ol such Remedial Work and Mortgagee’s monitoring or review of such
Remedial Work (including reasonable attorneys’ fees) shall be paid by Borrower.
If Borrower does not timely commence and diligently prosecute to completion the
Remedial Work, Mortgagee may (but shall not be obligated to) cause such
Remedial Work to be performed.  Borrower agrees to bear and shall pay or
reimburse Mortgagee on demand for all Advances and expenses (including
reasonable attorneys’ fees) relating to or incurred by Mortgagee in connection
with monitoring, reviewing or performing any Remedial Work.

Except with Mortgagee’s prior consent, Borrower shall not commence any
remedial Work or enter into any scitlement agreement, consent decree or other
compromise relating to any Hazardous Substances or Environmental Laws which
migaty in Mortgagee's sole judgment, impair the value of Mortgagee’s security
hereundér’ Mortgagee’s prior consent shall not be required, however, if the
presence or threatened presence of Hazardous Substances on, under or about the
Premises poses an immediate threat (o the health, safety or welfare of any person
or is of such a na‘ureithat an immediatc remedial response is necessary, and it is
not possible to oblaii Mortgagee’s prior consent. In such event Borrower shall
notify Mortgagee as socn agpracticable of any action taken.

Borrower shall have no obligation to perform Remedial Work pursuant to this
Section 221 which is made neckgsary because of any action of Mortgagee,
Morlgagee’s agent or any receivir Or any successor owner of the Mortgaged
Property occurring after Borrower has becn divested of possession and control of
the Mortgaged Property in connection wiii anv enforcement proceeding initiated
by Mortgagee. Borrower shall at all timds, however, remain liable for any
condition of the Mortgaged Property which makéynzcessary any Remedial Action
and which condition was present prior to the date *hat Borrower was divested of
possession and control of the Mortgaged Property as provided herein,

Sectien 2.22  Environmental Matters: Inspection.

(a)

(b)

CHGO2:40234414 3

Mortgagee shall have the right at all reasonable times to enter uponand inspect all
or any portion of the Premises, provided that such inspections ™ shall not
unreasonably interfere with the operations of the tenants of the Premises.
Mortgagee may select a consulting engineer to conduct and prepare reports of
such inspections. The inspection rights granted to Mortgagee in this Section 2,22
shall be in addition to, and not in limilation of, any other inspection rights granted
to Mortgagee in this Mortgage, and shall expressly include the right to conduct
soil borings and other customary environmental tests, assessments and audits.

Borrower agrees 1o bear and shall pay or reimburse Mortgagee on demand for all
Advances and expenses (including reasonable altorneys’™ fees) relating to or
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incurred by Mortgagee in connection with the inspections and reports described in
this Scction 2.22 in the following situations:

(1) If Mortgagee has reasonable grounds to believe, at the time any such
inspection is ordered, that there exists an Environmental Violation or that a
Hazardous Substance is present on, under or about the Premiscs or is
migrating to or from adjoining property, except under conditions permitted
by applicable Environmental Laws and not prohibited by any Loan
Document;

Giy  if any such inspection reveals an Environmental Violation or that a
Iazardous Substance is present on, under or about the Premises or is
migrating to or from adjoining property, except under conditions permitted
by applicable Environmental Laws and not prohibited by any Loan
\ocuament; or

(i) ifan-vent of Default exists at the time any such inspection is ordered.

Section 2.23  Management. #all times prior to the payment in full of the Indebtedness,
the Mortgaged Property shall be managed by a management company satisfactory to Mortgagee,
and pursuant to a management agreemciit-icasonably satisfactory to Mortgagee. If at any time
cither the management company or the mandgement agreement is not rcasonably satisfactory to
Mortgagee, the Mortgagee shall notify Borrowe: atid Borrower shall have ninety (90) days after
such notice to rectify the situation to Mortgagee’s satisfaction. If by the expiration of said nincty
(90) day period Borrower has not rectified the situzdon to Mortgagee’s satisfaction then such
failure shall be an Event of Default hereunder (without Bo:rawer being provided with any further
notice or grace period). Such management agreement, and /any leasing commissions agreement
affecting the Mortgaged Property, shall be subordinate to this Mottgage. As of the date hercol,
Mortgagee approves Lincoln Property Company Commercial Inc,as.manager of the Mortgaged
Property, rescrving the right, however, to revoke such approval.

Seetion 2.24  ERISA. As of the date hereof and throughout the terin of this Mortgage,
(i) Borrower is not and will not be an “employec benefit plan” as defined m Section 3(3) of
ERISA, which is subject to Title 1 of ERISA: (ii) the assets of Borrower do nutand will not
constitule “plan asscts” of onc or more such plans for purposes of Title ¥ of ERISA:
(i) Borrower is not and will not be a “governmental plan” within the meaning of Section’3(3) of
ERISA; (iv) transactions by or with Borrower are not and will not be subject to state statutes
applicable to Borrower regulating investments of liduciarics with respect to governmental plans;
and (v) Borrower shall not engage in any transaction which would cause any obligation, or action
taken or to be taken, hereunder (or the exercise by Mortgagee of any of its rights under this
Mortgage. the Note, or the other Loan Documents) to be a nonexempt (under a statutory or
administrative class exemption) prohibited transaction under ERISA. Borrower further agrees to
deliver to Mortgagee such certifications or other evidence of compliance with the provisions of
this Section 2.24 as Mortgagee may from time to time request.
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Section 2.25  FEngapement in Other Businesses; Other Indebtedness. Borrower will
(2) own no material assets, and not engage in any business, other than the assets and the
businesscs specifically contemplated by the Loan Documents, and (b) not incur any indebtedness
(or borrowed money other than in the ordinary course of business of owning, operating and
managing the Mortgaged Property.

Section 2.26  Terrorism and Anti-Money [Laundering.

(a)

(b}

(c)

As of the date hereof and throughout the term of this Mortgage: (i) Borrower:
(ii) any Person controlling or controlled by Borrower; (iif) any Person having a
04 or more ownership interest in Borrower; (iv) if Borrower is a privately held
¢iltily, any Person having a beneficial interest in Borrower; or (v) any Person for
whém Borrower is acting as agent or nominee in connection with this transaction,
is netar. OFAC Prohibited Person.

To comply/with applicable Anti-Money Laundering Laws, all payments by
Borrower to’ Mortgagee or from Morlgagee to Borrower will only be made in
Borrower's name-204 to and {rom a bank account of a bank based or incorporated
in or formed under (h€ Tews of the United States or a bank that is not a "foreign
shell bank” within the msaning of the U.S. Bank Secrecy Act (31 U.S.C. § 5311 ef
seq.). as amended, and e regulations promulgated thercunder by the U.S.
Department of the Treasury, s such regulations may be amended from time to
time.

Borrower agrees to provide Mortgagee at any time and from time to time during
the term of the Loan with such informatior 23 Lender determines to be necessary
or appropriate to comply with the Anti-Monevtaundering Laws of any applicable
jurisdiction, or to respond to requests for inforriation concerning the identity of
Borrower, any Person controlling or controlled by Rozrower or any Person having
a beneficial interest in Borrower, from any governmentai-authority, self-regulatory
organization or financial institution in connection with iis/Anti-Money Laundering
Laws and compliance procedures, or to update such information,

The representations and warranties set forth in this Section 2.26 shali be deemed
repeated and realfirmed by Borrower as of cach datc that Borrower makes a
payment to Lender under the Note, this Mortgage and the other Loan Li¢cuments
or receives any paymenl from Mortgagee.  Borrower agrees promptly to notify
Mortgagee in writing should Borrower become aware of any change in the
information set forth in these representations.

Section 2.27 Late Charges. 1 any monthly deposit for taxes, ground rent, insurance,
replacements and other sums if required under this Mortgage or any other Loan Document, shall
not be paid as required under this Mortgage or any other Loan Document. as the case may be.
within ten (10) days from the date on which the samc shall be due, Borrower shall pay to
Mortgagee a late charge (the “Late Charge™) of one cent ($0.01) for each dollar so overdue in
order 1o compensate Mortgagee for its loss of the timely use of the money and frustration of

CHGO2W0234414 3
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Mortgagee in the meeting ol its financial commitments and to defray part of Mortgagee’s
incurred cost of collection occasioned by such late payment. Any Late Charge incurred shall be
immediately due and payable. If, however, during any consecutive twelve (12) month period
Borrower on more than three (3) occasions shall pay any such deposits after the duc dates thereof
(whether prior to or after the time that the Late Charge is payable as above), then the time period
after which a Late Charge will be charged and paid shall thereafler be reduced from ten (10) days
to two (2) days after a due date. Nothing herein contained shall be deemed to constitute a waiver
or modilication of the due date for such deposits or the requirement that Borrower make all
payment of installments and deposits as and when the same arc due and payablc.

Scction 2.28  LIBOR Rate Cap Agreement.

(a)

(b)

(c)

(d)

On or prior to the date of this Mortgage, Borrower shall enter into, and Borrower
shal' thercafter maintain in effect, a “LIBOR Rate Cap Agreement” from an issuer
acceptable to Mortgagee (“Issuer”™), for a term equal to 2 years, in a notional
amountct less than the aggregate outstanding principal balance of the Note, The
LIBOR-Rale Cap Agreement shall provide that if the LIBOR Rate (as defined in
the Notc) then/irfeffect under the Note is at any time greater than 8% (the “Strike
Price™), then the/issuer shall pay to Mortgagee, on the dates when monthly
payments of intercst-aic required Lo be paid to the Lenders under the Note, an
amount equal (o interest on-the then outstanding principal balance of the Note at
the Excess Rate (as hereinarter delined).

As used herein, “Excess Rate™ snzll mean an amount equal to the LIBOR Rate
then in effect under the Note minus'the Strike Price.

The cost of the LIBOR Rate Cap Agreeiment shall be paid for prior to the date of
this Mortgage.

The LIBOR Rate Cap Agreement shall be collaterally assigned to Mortgagee (on
behalf of the Lenders) pursuant to a collateral assigiunesit in form and substance
satisfactory to Mortgagee which assignment shall be consurited to by the Issuer.

ARTICLE I
Security Agreement

Scction 3.01  Warrantics, Representations and Covenants of Borrower. Borrower
covenants, warrants, represents and agrees with and to Mortgagee as follows:

(a)

CHGOMO234414 .3

This Mortgage constitutes a security agreement under the Code and serves as a
fixture filing in accordance with the Code. This Mortgage creates, and Borrower
hereby grants Mortgagee (on behalf of the Lenders), a security interest in favor of
Mortgagee as securcd party under the Code with respect 1o any and all Collateral
and any goods or personal property included within the Mortgaged Property which
is covered by the Code. The mention of any portion of the Mortgaged Property in
a linancing statement filed in the records normally pertaining o personal property
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shall not derogate {rom or impair in any manner the intention of Borrower and
Mortgagee hereby declared that all items of Collateral described in this Mortgage
are part of the real property encumbered hereby to the fullest extent permitted by
law, regardless of whether any such item is physically attached to the
Improvements or whether serial numbers are used for the better identification of
certain items. Specifically, the mention in any such financing statement of (i) the
rights in or the Proceeds of any policy of insurance, (ii)any condemnation
Proceeds, (ii1) Borrower’s interest in any Leases or Property Income, or (iv) any
other item included in the Mortgaged Property, shall not be construed to alter,
impair or impugn any rights of Mortgagee as determined by this Mortgage or the
priority of Mortgagee’s licn upon and security interest in the Mortgaged Property.
Any such mention shalt be for the protection of Mortgagee in the event that
nouce of Mortgagee's priority of interest as o any portion of the Mortgaged
Pioperty is required to be filed in accordance with the Code to be effective against
or taxe priority over the interest of any particular class of persons, including the
federal government or any subdivision or instrumentality thereof.

Except for thescurity interest granted by this Morlgage, Borrower is and, as to
portions of the Cqllateral to be acquired after the date hereofl, will be the sole
owner of the Collateral, free from any lien, security interest, encumbrance or
adverse claim thereon ¢f ary kind whatsoever except Permitted Encumbrances.
Borrower shall notify Mortgagee of, and shall defend the Collateral against, all
claims and demands of all persons at any time claiming the same or any interest
therein.

Except as otherwise provided in this Mortgage, Borrower shall not leasc, sell,
convey or in any manner transfer the Collateral without the prior consent of
Morlgagee.

The Collateral is not used or bought for personal, tarity‘or houschold purposes.

The Collateral shall be kept on or at the Premises, and Borrower shall not remove
the Collatcral from the Premises without the prior consent of Mortgagee, except
such portions or items of the Collateral as are consumed or woip out in ordinary
usage, all of which shall be promptly replaced by Borrower with items of equal or
greater valuc.

Borrower’s state of formation is Delaware. Borrower shall not change its place of
formation or its entity name without providing Mortgagee with sixty (60) days
prior written notice. In the cvent of any change in name, identity, structure or
place of formation of Borrower, Borrower shall promptly after request, cxecute,
file and rccord such Code lorms as are necessary to maintain the priority of
Mortgagee’s lien upon and security interest in the Collateral, and shall pay all
expenses and fees in connection with the filing and recording thereof, If
Mortgagee shall require the filing or recording of additional Code forms or
continuation statements, Borrower shall, promptly afier request, execute. file and
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record such Code forms or continuation statements as Mortgagee shall deem
necessary (subject to Mortgagee’s right to sign such statements on behalf of
Borrower as provided in Subsection 3.01(g)), and shall pay all expenses and fees
in connection with the filing and recording thereof. If Mortgagee shall initially
pay such expenses, Borrower shall promptly reimburse Mortgagee for the
expenses.

(g) Borrower hereby authorizes Mortgagee to file with the appropriate public office at
Borrower’s  cxpense, any initial  financing  statements, amendments  or
continuations thereof, evidencing Borrower, as debtor, and Mortgagee, as secured
party, in connection with the Collateral covered by this Morigage.

(h)  Boerower represents that its exact legal name is set forth in the first paragraph of
this Mo rtgage.

(1) Borrowei”srzderal Tax ldentification Number is 37-1436681.
(0 Borrower’s organizational identification number 1s 0075256-8.

(k) Borrower shall not file_any termination statements concerning the Mortgaged
Property without Mortgagee’s prior written consent unless the Indebtedness has
been repaid and this Mortgage has been releascd.

Where Collateral 1s in possession of a third narty, Borrower will join with the Mortgagec
in notifying the third party ol the Mortgagee’s imerest and obtaining an acknowledgment from
the third party that 1t is holding the Collateral for the bineiit of Mortgagee.

Borrower will cooperate with the Morigagee i obfaining control with respect to
Collateral consisting of:  deposit accounts, investment propertyy letter of credit rights and
clectronic chattel paper.

Section 3.02 TFinancing Statements. A CARBON, PHOTOGRAPHIC OR OTHER
REPRODUCTION OF THIS MORTGAGE OR ANY FINANCING STATEMUNT RELATING
TO THIS MORTGAGIE SHALL BE SUFFICIENT AS A FINANCING STATEMENT.

Section 3.03  Addresses. The state of organization and organizational 1[0 _number of
Borrower and the address of Mortgagee from which information concerning the securtiy interest
granted hercby may be obtained are set forth herein. Borrower shall immediately notify
Mortgagee in writing of any change in said place of business or chief executive office.

Section 3.04  Fixture Filing. As provided above, this Mortgage shall constitute a fixture
filing under the Code as to any goods and other personal property included in the Mortgaged
Property in which Borrower has granted to Morigagee a sccurity interest as provided in this
Article IIl which are or may become fixtures under applicable law. This fixture filing is 1o be
recorded in the Cook County, [Hinois Recorder’s Office.
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ARTICLE IV
Default and Remedies

Section 4.01  Events of Default. Each of the following shall constitute a Default under
this Mortgage, the Note and the other Loan Documents and shall be deemed to be an Event of
Default under this Mortgage, the Note and the other Loan Documents upon the expiration of the
notice and cure period provided in Section 7 of the Note, if any, or if no notice or cure period is
provided in Section 7 of the Note with respect 10 such Default, then upon the occurrence of the

Default:

(a)

(b)

(c)

(d)

(¢)

()

(2)

CHGO20233414.3

filure in the payment of any amount due as and when due under this Mortgage,
tiie Note or any other Loan Document;

failuré 1y pay any Imposition as and when duc or to maintain insurance as required
by this vierigage;

default in the-due observance or performance of any term, covenant or condition
contained in this Mortgage, the Note or any other Loan Document other than
terms, covenants and—conditions otherwise specifically referred to in this
Section 4.01, which cenpat be cured by the payment of moncy and which 1s not
cured within thirty (30) days, after notice from Lender of such default, provided
that if such default cannot réasanably, with the exercise of due diligence, be cured
within such 30-day period, then Boriower shall have such additional time (but not
exceeding an additional 60 daysj es may reasonably be necessary to cure such
default, so long as Borrower shall cominence such cure within such 30-day period
and thereafter diligently shall prosceute suciizure to completion;

if any representation made herein or in any otheri.tan Document shall prove to be
untrue in any material respeet when made:;

violation of any of the covenants set forth in Section 2.17 with respect to
conveyances, salcs, encumbrances or other prohibited { dispositions of the
Mortgaged Property or Borrower or any portion thereof or any interest therein;

violation of any of the covenants set forth in Section 2.19(a) with rspect to the
further assignment, transfer or encumbrance by Borrower of the Leases or the
Property Income or any portion thereof:

violation of any of the covenants set forth as items (i) through (vi) of
Section 2.19(c) with respect to certain actions concerning Leases which shall not
be taken by Borrower without the prior consent of Mortgagee;

il Borrower, any general partner of Borrower or any managing member of
Borrower (if Borrower is a limited liability company) or any guarantor of the Note
consents to the filing of, or commences or consents to the commencement of, any
Bankruptey Procecding with respect to Borrower or such guarantor;
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if any Bankruptey Proceeding shall have been filed against Borrower, any general
partner of Borrower, any managing member of Borrower (if Borrower 1s a limited
liability company) or any guarantor of the Note and the same is not withdrawn,
dismissed, canceled or terminated within 90 days of such filing;

if Borrower, any general partner ol Borrower, any managing member of Borrower
(if' Borrower 1s a limited liability company} or any guarantor of the Note is
adjudicated bankrupt or insolvent or a petition for reorganization of Borrower or
any such general partner, managing member or guarantor is granted,

if a receiver, liquidator or trustecc of Borrower, any general partner of Borrower,
any managing member of Borrower (if Borrower is a limited lability company) or
any guarantor of the Note or of any of the properties of Borrower or any such
general partner, managing member or guarantor shall be appointed;

if Borrorwver, any general partner of Borrower, any managing member of Borrower
(if Borro'wer is a limited lability company) or any guarantor of the Note shall
make an assigamient for the benefit of its creditors or shall admit in writing the
inability to pay itsdcbts generally as they become due;

except as otherwisc~nermitted herein, if Borrower, any general partner of
Borrower, any managing sember of Borrower (if Borrower is a limited liability
company) or any guarantor of'the Note shall institute or cause to be instituted any
proceeding (or the terminatioir or)dissolution of Borrower or any such general
partner, managing member or guarantor;

if' a default or event of default shall occur'under any mortgage, cneumbrance, licn
or sceurity agreement cncumbering all or any portion of the Mortgaged Property
which is subordinate or superior to the lien ofthis Mortgage or if any party under
any such instrument shall commence a foreclosurz or other collection or
enforcement action in connection therewith which shail’not be dismissed within
90 days after its commencement, provided, however, tha: this provision shall not
be deemed 1o be a waiver of the provisions of Section 2/17 brohibiting further
cncumbrances or of any other provision ol this Mortgage, it beiigunderstood that
it is an cvent of default under this Mortgage to permit any farher mortgage,
encumbrance, lien or securily agreement to encumber all or any poition of the
Mortgaged Property without the prior written consent of the Mortgagee;

excepl as permilted in this Mortgage, the actual or threatcned alteration,
demolition or removal of any of the Improvements without the prior consent of
Mortgagec; or

Seetion 4.02 Remedies. Upon the occurrence of any Event of Default, Mortgagee may

CHGOZH02344 14,53

take such actions against Borrower (on behalf of the Lenders) and/or the Mortgaged Property or
any portion thereol as it deems advisable to proteet and enforce its rights against Borrower and in
and to the Mortgaged Property, without notice or demand except as set forth below. Any such
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actions taken by Mortgagee shall be cumulative and concurrent and may be pursued

independently,

singly, successively, together or otherwise, at such lime and in such order as

Mortgagee may determine in its sole discretion, o the fullest extent permitted by law, without
impairing or otherwise atfecting the other rights and remedies of Mortgagee or the Lenders
permitted by law, equity or contract or as set forth herein or in the other Loan Documents. Such
actions may include the following:

(a)

(b)

(c)

(d)

CHGO2E0234414.3

Subject to any applicable provisions of the Note, Morlgagee may declare the
entire principal balance under the Note then unpaid, together with all accrued and
unpaid interest thereon, and all other unpaid Indebtedness, to be immediately due
and payable.

Marigagee may enter into or upon the Mortgaged Property, personally or by its
agents, nominees or atlorneys, and may dispossess Borrower and its agents and
servants-fherefrom, and thercupon Morlgagee al its sole discretion may: (1) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with
all and every portion of the Mortgaged Property and conduct business thereon, in
any case either 1 the name of Morlgagee or in such other name as Mortgagee
shall deem best; (ii) complete any construction on the Mortgaged Property in such
manner and form as Mor(gagee deems advisable; (iii) make alterations, additions,
renewals, replacements and.improvements o or on the Mongaged Property;
(iv) exercise all rights and pcwers of Borrower with respect to the Mortgaged
Property, whether in the name ¢f Borrower or otherwise, including the right to
make, cancel, enforce or modify Ledses. obtain and evict tenants, and demand, sue
for, collect and reccive all Property Incoine: and (v) apply the receipts of Property
Income to the payment of the Indebtedness “ncluding any prepayment fec payable
under the Note) in such order as Mortgages shall determine in its sole discretion,
after deducting thercfrom all expenses (including reasonable attorneys’ fecs)
incurred in connection with the aforcsaid operatiorspd all amounts necessary to
pay the Impositions, insurance and other charges” 11 connection with the
Mortgaged Property, as well as just and reasonable compensation for the services
of Morigagee, ils agents, nominees and attorneys.

Subject to any applicable provisions of the Note, with or without ¢ntiv; personally
or by its agents, nominees or attorneys, Mortgagee may sell all or any portion of
the Mortgaged Property and all or any portion of Borrower’s cstate, vigat, title,
interest, claim and demand therein and right of redemption thereof at one or more
private or public sales in the manner and to the extent permitted by law, as an
entirety or in parcels or portions, and Mortgagee shall have any statutory power of
sale as may be provided by law in the State.

Subject to any applicable provisions of the Note, Morlgagee may institute
proceedings for the complete foreclosure of this Mortgage, in which case the
Mortgaged Property may be sold for cash or upon credit, as an entirety or in
parccls or portions.
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Subject to any applicable provisions of the Note, Mortgagee may institute
proceedings for the partial foreclosure of this Mortgage for the portion of the
Indebtedness then due and payable, subject to the continuing lien of this Mortgage
for the balance of the Indebtedness not then due.

Mortgagee may institute an action, suit or proceeding at law or in equity for the
specific performance of any covenant, condition or agreement contained herein or
in the Note or any other Loan Document, or in aid of the execution of any power
granted hercunder or [or the enforcement of any other appropriate legal or
cquitable remedy.

Mortgagee shall have the rights and may take such actions as are setl forth,
tescribed or referred to in any rider entitled “Rider - Applicable State Law
Provisions™ attached hereto and made a part hereof, or as arc permitted by the
laws ¢t the State.

Subject-t5 anv applicable provisions of the Note, Mortgagee (on behalf of the
Lenders) méay/recover judgment on the Note, either before, during or afler any
proceedings for the Tereclosure or enforcement of this Mortgage.

Mortgagee may secure e appointment of a receiver, trustee, liquidator or similar
olficial of the Mortgagcd Property or any portion thereof, and Borrower hercby
consents and agrees to such appointment, without notice to Borrower and without
regard to the adequacy of the security for the Indebtedness and without regard to
the solvency of Borrower or any otlicr person, [irm or entity liable for the payment
of the Indebiedness, and such receiver¢r other official shall have all rights and
powers permitted by applicable law ana sueh other rights and powers as the court
making such appeintment may confer, but ‘he appointment of such receiver or
other official shall not impair or in any mannerprejudice the rights of Mortgagee
to receive the Property Income pursuant to this Murtgaze or the Assignment.

Mortgagee may exercisc any or all of the remedies available to a secured party
under the Code. but any sale of the Equipment shall be subjec’ to any applicable
provisions of the Note,

Mortgagee may pursue any other rights and remedics of Mortgagee (pormitted by
law, equity or contract or as set forth herein or in the other Loan Documents.

Mortgagee may apply any funds then on deposit with Mortgagee for payment of
Impositions, ground rent or insurance premiums in the manner provided for in
Scction 2.07.

Mortgagee in its sole discretion may surrender any insurance policies and collect
the uncarned premiums and apply such sums against the Indebtedness.

Section 4.03  General Provisions Regarding Remedies,

CHGO240234414 3
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Procceds of Sale. The proceeds of any sale of the Mortgaged Property, or part
thereof, shall be distributed and applied to the amounts set forth in Section 5.16 of
this Mortgage in such order and priority as Mortgagee deems appropriate in its
sole discretion.

Effect of Judgment. No recovery of any judgment by Mortgagee and no levy of an
execution under any judgment upon the Mortgaged Property or upon any other
property of Borrower shall affect in any manner or to any extent the lien of this
Mortgage upon the Mortgaged Property or any portion thereof, or any rights,
powers or remedies of Mortgagee hereunder. Such lien, rights, powers and
remedies of Mortgagee shall continue unimpaired as before.

Continuing Power of Sale. The power of sale conferred upon Mortgagee in this
Morigage shall not be exhausted by any one or more sales as to any portion of the
Morigeged Property remaining unsold, but shall continue unimpaired until all of
the Mortgazed Property is sold or all of the Indebtedness is paid.

Right to Purchase; At any sale of the Mortgaged Property or any portion thereof
pursuant to the provisions of this Mortgage, Mortgagee or any Lender shall have
the right to purchase the Mortgaged Property being sold, and in such case shall
have the right to creditzgainst the amount of the bid made therefor (to the extent
necessary) all or any portios of the Indebtedness then due.

Right to Terminatc Proceedings, Mortgagee may terminate or rescind any
proceeding or other action brought i connection with its exercise of the remedies
provided in Section 4.02 at any time befors the conclusion thereof, as determined
in Mortgagee’s sole discretion and without/prejudice to Mortgagee.

No Waiver or Release, Mortgagee may resoit-44_any remedies and the security
given by the Loan Documents, in whole or in part,and in such portions and in
such order as determined in Mortgagee's sole discreticm. “No such action shall in
any way be considered a waiver of any rights, benefits o1 remedics evidenced or
provided by the Loan Documents. The failure of Mortgagee to exercise any right,
remedy or option provided in the Loan Documents shall not be-dssmed a waiver
of such right, remedy or option or of any covenant or obligation”sétured by the
Loan Documents. No acceptance by Mortgagee of any paymeai after the
occurrence of an Event of Default and no payment by Mortgagee of any Advance
or obligation for which Borrower is liable hereunder shall be decemed to waive or
cure such Event of Default or Borrower’s liability to pay such obligation. No sale
of all or any portion of the Mortgaged Property, no forbearance on the part of
Mortgagee or any Lender, and no extension of time for the payment of the whole
or any portion of the Indebtedness or any other indulgence given by Morttgagee or
any Lender to Borrower or any other person or entity, shall operate to release or in
any manner affect Morlgagee’s interest in the Mortgaged Property or the liability
ot Borrower to pay the Indebtedness, cxcept to the extent that such liability shall
be reduced by Proceeds of the sale of all or any portion of the Mortgaged Property
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received by Mortgagee. No waiver by Mortgagec or any Lender shall be eflective
unless it is in writing and then only to the extent specifically stated.

No Impairment; No Release. The intercsts and rights of Mortgagee under the
Loan Documents shall not be impaired by any indulgence, including (1) any
rencwal, extension or modification which the Lenders or Mortgagee may grant
with respect to any of the Indebtedness: (ii) any surrender, compromise, release,
renewal, extension, exchange or substitution which the Lenders or Mortgagee may
grant with respect to the Mortgaged Property or any portion thercof; or (1i1) any
release or indulgence granted to any maker, endorser, guarantor or surety of any of
i Indebiedness. If the Mortgaged Property is sold and Mortgagee enters into any
agreement with the then owner of the Mortgaged Property extending the time of
payment of the Indebtedness, or otherwise modifying the terms hereof or of any
other Toan Document, Borrower shall continue to be liable to pay the
Indebtedness_according to the tenor of any such agrecment unless expressly
released and discharged in writing by Mortgagee.

Waivers and Aprcerients Regarding Remedies. To the (ull extent Borrower may
legally do so, Borrowcr:

(i) agrecs that Borrower will not at any time insist upon, plead, claim or take
the benefit or advantage of any laws now or hereafter in Joree providing for
any appraisal or appraiscrrent) valuation, stay, extension or redemption, and
waives and releases all rights of redemption, valuation, appraisal or
appraisement, stay of cxecution: extension and notice of clection to
accelerate or declare due the whole o1 the Indebtedness;

(i)  waives all rights to a marshalling of the asscts of Borrower, Borrower’s
partners, if any, and others with interests in Borrower, including the
Mortgaged Property, or lo a sale in inverse oraer o8 »licnation in the event of
foreclosure of the interests hereby created, and agrees not to assert any right
under any laws pertaining to the marshalling of asgers, the sale in inverse
order of alienation, homestead exemption, the administration of estates of
decedents, or any other matters whatsoever to defeat, redvcer aftect the
right of the Lenders or Mortgagee under the Loan Documents tod sale of the
Morlgaged Property for the collection of the Indebtedness without aay prior
or different resort for collection, or the right of the Lenders or Mortgagee 1o
the payment of the Indebledness out of the Proceeds of sale of the
Mortgaged Property in preference to every other claimant whatsocver,

(iii}  waives any right to bring or utilize any defense, counterclaim or setoft, other
than one in good faith, which denies the existence or sufficiency ol the facts
upon which the foreclosure action is grounded or which is based on the
Lenders” or Mortgagee’s wrongful actions. If any defense, counterclaim or
sctoft (other than one permitted by the preceding sentence) is raised by
Borrower in such foreclosure action, such defense, counterclaim or setoff
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shall be dismissed. If such defense, counterclaim or setofl is based on a
claim which could be tried in an action for money damages, the foregoing
waiver shall not bar a separate action for such damage (unless such claim is
required by law or applicable rules of procedure to be pleaded in or
consolidated with the action initiated by Mortgagee), but such separate
action shall not thercafter be consolidated with Mortgagee’s foreclosure
action. The bringing of such scparate action for money damages shall not be
deemed to afford any grounds for staying Mortgagee’s foreclosure action;

(iv)  waives and relinquishes any and all rights and remedies which Borrower
may have or be able to assert by rcason of the provisions of any laws
pertaining to the rights and remedies of sureties;

(vy » waives the defense of laches and any applicable statutes of limitation; and
(vi) “waives any right to have any trial, action or procecding tried by a jury.
Mortgagee’s (Diseretion. Mortgagee may exercise its rights, options and remedies

and may makeall Zccisions, judgments and determinations under this Mortgage
and the other Loan Dozuments in its sole unfettered discretion.

Recitals of Facts. In th #vent of a sale or other disposition of the Mortgaged
Property pursuant to Section 4,62 and the execution of a deed or other conveyance
pursuant thereto, the recitals therein of facts (such as default, the giving of notice
ol default and notice of sale;” demand that such sale should be made,
postponement of sale, terms ol salc, puichase, payment of purchase money and
other facts affecting the regularity or validity of such sale or disposition) shall be
conclusive proof of the truth of such facts. Ay such deed or conveyance shall be
conclusive against all persons as to such facts recited therein.

Maortgagee's Right to Waive, Consent or Release. Mrigagee may at any lime, in
writing, (i) waive compliance by Borrower with any c¢oyenant herein made by
Borrower to the extent and in the manner specified in such viriting; (if) consent to
Borrower’s doing any act which Borrower is prohibited hereunderdrom doing, or
consent to Borrower’s failing to do any act which Borrower is required hereunder
to do, to the extent and in the manner specified in such writing; or (ifi) r:lease any
portion of the Mortgaged Property, or any interest therein, from this Mortgage and
the lien of the other Loan Documents. No such act shall in any way impair the
rights of Mortgagce hereunder cxcept to the extent specified by Mortgagee in such
writing.

Possession ol the Mortgaged Property. Upon the occurrence of any Lvent of
Delault hereunder and demand by Mortgagee at its option, Borrower shall
immediately surrender or cause the surrender of possession of the Premises to
Mortgagee.  If Borrower or any other occupant is permitted to remain in
possession, such possession shall be as tenant of Mortgagee and such occupant
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(1) shall on demand pay to Mortgagee monthly, in advance, reasonable use and
occupancy charges for the space so occupied, and (i) in default thereof, may be
dispossessed by the usual summary proceedings. Upon demand, Borrower shall
assemble the Collateral and make it available at any place Mortgagee may
designate to allow Mortgagee to take possession and/or dispose of the Collateral.
The covenants herein contained may be enforced by a receiver of the Mortgaged
Property or any portion thereof.

Limitations on Liability.

(1)

(it)

Subject to the provisions of this Section, in any action or proceedings
brought on this Mortgage, the Note or on any of the Loan Documents in
which a moncy judgment is sought, Mortgagee will look solely to the
Mortgaged Property and other property described in the Loan Documents
fincluding the Property Income and any other rents and profits from such
nroperty) for payment of the Indebtedness and, specifically and without
dinitafion, Mortgagee agrees to waive any right to seek or oblain a
deficieney judgment against Borrower.

The provisiens-af Section 4.03(m)(i} shall not

(a)

(b)

()

(d)

constitute ¢—waiver, release or impairment of any obligation
evidenced or szcuied by this Mortgage, the Note or any other Loan
Document;

be deemed to be a warver of any right which Mortgagee or the
Lenders may have undei Seetions 506(a), S06(b), 1111(b) or any
other provisions of the U.S. Bankiuptey Code to file a claim for the
full amount of the Indebtedncss secured by this Mortgage or to
require that all Collateral shall“continue to secure all of the
Indebledness owing to Mortgagee and th¢ Lenders in accordance
with the Note, this Mortgage and the Loan Documents:

impair the right of the Mortgagee or the Iérdess. to name the
Borrower or any guarantor of the Notc as a {party or parties
defendant in any action or suit for judicial foreclosten and sale
under this Mortgage;

allect the validity or enforceability of, or limit recovery under, any
indemnity (including the environmental indemnity set forth in
Section 2.20(f) of this Mortgage or any separate environmental
indemnity agreement, however designated), guaranty, lease or
similar instrument made in connection with this Mortgage, the
Note or the Loan Documents;
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(e)

()

impair the right of the Mortgagee to obtain the appointment of a
receiver, or,

impair Mortgagee’s rights and remedies under Section 2.19 of this
Mortgage regarding the assignment of [.eases and Property Income
to Mortgagee or under the Assignment.

Notwithstanding any provisions of this Subsection 4.03(m), nothing herein
shall be decmed to impair or prejudice in any way the right of Mortgagee or
the Lenders (which right is specifically rescrved) to pursue or obtain
personal recourse liability against Borrower, (or any other person or entity
that specifically has agreed 1o indemnify Lender with respect to the
following), to recover Losses incurred by Mortgagec or the Lenders arising
sut of or resulting from any one or more of the following:

(a)

(b)

()

(c)

()

{raud or material misrepresentation in conncction with any Loan
Document, affidavit, certification, warranty or representation given
by Bofrower or any officer, general partner, member or authorized
agent & Borrower in connection with the making of the loan
cvidenced by the Note,

the application -or appropriation of insurance or condemnation
Proceeds in a manzier contrary to the tcrms of the Loan Documents;

the application or appropriation of any fenant security deposits,
advance or prepaid renis,Cancellation or termination fees or other
similar sums paid to or held bv. Borrower or any other person in
connection with the operation of 1% Premises contrary 1o the terms
ol the Loan Documents or the Leasss;

the failure to return, or reimburse Mortgagee for, all Equipment
taken from the Mortgaged Property by or oabehalf of Borrower
and not replaced with Fquipment of the same uility and of the
same or greater value;

any act of arson, malicious destruction or waste of the-Mertgaged
Property by Borrower, any principal, affiliale, member or thereof,
or by any guarantor or indemnitor (including any indemnitor under
the environmental indemnity contained in the Mortgage, or in a
separate environmental indemnity or similar document executed
herewith); and

the failure to apply Propertly Income or Proceeds to payments due
under the Loan Documents or to operating expenses of the
Mortgaged Property (including, without limitation, any reserves or
escrows required by the Loan Documents), thereby resulting in, or
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contributing materially to a Default.  Provided, however, that
neither Borrower nor any other person or entity shall have any
personal liability for Losses based on distributions by Borrower of
Property Income or rent loss insurance Proceeds to Borrower, or
any general partner, principal, stockholder or member of or
managing agent for Borrower (if Borrower shall be a limited
liability company} made in good faith (after determining the
sulliciency of Property Income and rent loss insurance Proceeds to
cover the payments due under the Loan Documents and the
operating and capital expenses of the Mortgaged Property) more
than 180 days prior (o a Default.

(iv)  Notwithstanding the foregoing, the agreement of Morlgagee not to pursue
recourse liability as set forth in this Section 4.03(m)(1) above SHALL
AUTOMATICALLY BECOME NULL AND VOID and be of no further
to'ce and effect in the event Borrower or MJH Realty LLC files or consents
10 the-filing of any petition under the U.S. Bankruptcy Code respecting its or
their dens, or any such petition shall have been filed against any ol the
foregoing in collusion with Borrower or MJH Realty LLC and the same is
not dismissed within 90 days of such filing.

(v} Notwithstanding tn2 toregoing, the agreement of Mortgagee not to pursue
recourse liability as set ‘forth in this Section 4.03(m)(i) above SHALL
AUTOMATICALLY BECOME NULL AND VOID and be of no further
force and cffeet in the event-of a Default under Section2.17 of this
Mortgage.

Subrogation. 1f all or any portion of the proceeds of the Note or any Advance
shall be used dircetly or indirectly to pay off, discharge or satisfy, in whole or in
part, any prior lien or cneumbrance upon the Mor!gazed Property or any portion
thereof, then Mortgagee shall be subrogated to, and sha!l have the benefit of the
priority of, such other lien or encumbrance and any additional-security held by the
holder thereof.

ARTICLE VY
Miscellaneous

Section 5.01  Notices.

(a)

CHGO2W0234414 3

All notices, consents, approvals and requests required or permitted hereunder or
under any other Loan Document shall be given in writing and shall be effective
for all purposcs if hand delivered or sent by (i) certified or registered United States
mail, postage prepaid, or (ii) expedited prepaid delivery service, either
commercial or United Statcs Postal Service, with proof of attempted delivery,
addressed in either case to any parly hereto at its address as stated on the Cover
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Sheet of this Mortgage, or at such other address and person as shall be designated
from time to time by Mortgagee or Borrower, as the case may be, in a written
notice to the other party in the manner provided for in this Section 5.01. A notice
shall be decmed to have been given: in the case of hand delivery, at the time of
delivery; in the case of registered or certified mail, (hree Business Days after
deposit in the United States mail; or in the case of expedited prepaid delivery,
upon the first attempted delivery on a Business Day. A party receiving a notice
which does not comply with the technical requirements for notice under this
Section 5.01 may elect to waive any deficiencies and treat the notice as having
been properly given.

(by ~ Iozrower shall notify Mortgagee promptly of the occurrence of any of the
following: (i) receipt of notice [rom any governmental authority relating to the
Mort¢azed Property; (i) any material change in the occupancy of the Mortgaged
Propertys vifi).receipt of any notice from the holder of any other lien or security
interest in <he Mortgaged Property; or (iv) commencement of any judicial or
administrative proceedings by, against or otherwise affecting Borrower or any
suarantor, the Morigaged Property, or any enlily controlling, controlled by or
under common control with Borrower or any guarantor, or any other action by any
creditor thereol as a resu't of any default under the terms of any loan,

Seetion 5.02  Binding Obligations; Jomt and Several. The provisions and covenants of
this Mortgage shall run with the land, shall be bindirg upon Borrower, its successors and assigns,
and shall inure to the benefit of Mortgagee and thé Denders and their respective successors and
assigns. If there is more than one Borrower, all their oklipations and undertakings hereunder are
and shall be joint and several.

Section 5.03  Captions. The captions of the sections ¢nd subscctions of this Morlgage
are for convenience only and are not intended to be a part of this-Mortgage and shall not be
deemed to modify, explain, enlarge or restrict any of the provisions hereof,

Section 5.04  Further Assurances. Borrower shall do, execute, acknowledge and deliver,
at its sole cost and expense, such further acts, instruments or documentation, niclu ling additional
title insurance policies or endorsements, as Mortgagee may rcasonably require {rom time to time
1o better assure, transfer and confirm unto Mortgagee the rights now or hereafter iténded to be
granted to Mortgagee under this Morigage or any other Loan Document.

Scetion 5.05  Severability.  If any one or more of the provisions contained in this
Mortgage shall for any reason be held to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision of this Mortgage, but
this Mortgage shall be construcd as if such invalid, illegal or unenforceable provision had never
been contained herein.

Section 5.06  Borrower’s Obligations Absolute.  All sums payable by Borrower
hercunder shall be paid without notice, demand, counterclaim, setoff, deduction or defense and
without abatement, suspension, deferment, diminution or reduction, and the obligations and
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liabilities of Borrower hereunder shall in no way be released, discharged, or otherwise affected
(except as cxpressly provided herein) by reason of: (a) any damage to or destruction of or any
condemnation or similar taking of the Mortgaged Property or any portion thereof; (b) any
restriction or prevention of or interference with any use of the Mortgaged Property or any portion
thereof: (c) any title defect or encumbrance or any eviction [rom the Premises or any portion
thereof by title paramount or otherwise; (d) any Bankruptey Proceeding relating to Borrower, any
general partner of Borrower, or any guarantor or indemnitor, or any action taken with respect to
this Mortgage or any other Loan Document by any trustce or receiver of Borrower or any such
general partner, guarantor or indemnitor, or by any courl, in any such proceeding; () any claim
which Borrower has or might have against the Lenders or Mortgagee; (f) any default or failure on
the part of theLenders or Mortgagee to perform or comply with any of the terms hereof or of any
other agreemept. with Borrower; or (g) any other occurrence whatsoever, whether similar or
dissimilar to the foregoing, whether or not Borrower shall have notice or knowledge of any of the
foregoing. TExcepi_ss-expressly provided herein, Borrower waives all rights now or hereafter
conferred by statute-or~otherwise to any abatement, suspension, deferment, diminution or
reduction of any sum securzd hereby and payable by Borrower.

Section 5.07  Amendimerns.  This Mortgage cannot be altered, amended, modificd or
discharged orally and no exccutory agreement shall be effective to modily or discharge it in
whole or in part, unless in writing and signed by the party against which enforcement 1s sought.

Section 5.08  Other Loan Documents and Schedules. All of the agreements, conditions,
covenants, provisions and stipulations containéd in the Note and the other Loan Documents, and
each of them, which are to be kept and performed by Borrower are hereby made a part of this
Mortgage to the same cxtent and with the same for¢eand eflect as if they were fully set forth in
this Mortgage, and Borrower shall keep and perform #he“same, or cause them to be kept and
performed, strictly in accordance with their respective terms:” The Cover Sheet and cach schedule
and rider atlached to this Mortgage are integral parts of this Mortgage and are incorporated herein
by this reterence. In the event of any conflict between the proviaions of any such schedule or
rider and the remainder of this Mortgage, the provisions of such schedul or rider shall prevail.

Scction 5.09  Lesal Construction.

(a)  The enforcement of this Mortgage shall be governed by, and ‘onstrued and
interpreted in accordance with, the laws of the State.

(b} All terms containcd herein shall be construed, whenever the context of this
Mortgage so requires, so that the singular number shall include the plural, and the
plural the singular, and the use of any gender shall include all genders.

(¢}  The terms “include™ and “including”™ as used in this Mortgage shall be construed
as 1f lollowed by the phrase “without limitation™.

(d)  Any provision of this Mortgage permitling the recovery of atlorneys’ [ees and
costs shall bc deemed to include such fees and costs incurred in all appellate
proceedings.
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Section 5,10 Merger. So long as any Indebtedness shall remain unpaid, fee title to and
any other cstate in the Mortgaged Property shall not merge, but shall be kept separate and
distinct, notwithstanding the union of such cstates in any person or entity.

Section 5.11  Time of the Essence. Time shall be of the essence in the performance of
all obligations of Borrower under this Mortgage.

Section 5.12  Transfer of Loan. (A) The Lenders, in the management of 1ls investments
or for any other reason, may, at any time, scll, transfer, split or assign the Note, the Morlgage and
the other Loan Documents and the servicing rights with respect thercto or grant participations
therein or issue morlgage passthrough certificates or other securities evidencing a beneficial
inferest in 4 taved or unrated public offering or private placement (“Sccurities”) (collectively, a
“Transfer”). Asparl of a Transfer, Mortgagee may forward to each transferce, assignee, servicer,
participant, invesior.any Rating Agency rating such Securities or any organization mantaining
databascs on the undztsvriting and performance of commercial mortgage loans all documents and
information which Mortgagee now has or may hereafter acquire relating to the Indebtedness, the
Loan Documents, the Murtgaged Property, the Borrower and/or any indemnitor or guarantor of
any part of the Loan whethe: furnished by Borrower or such guarantor or indemnitor, or
otherwise, as the Mortgagee deterntines necessary or desirable. Borrower irrevocably waives any
and all rights it may have under applicable state or federal law to prohibit disclosure, including
but not limited to, any right of privacy.

(B)  Borrower shall cooperate and slallicause any guarantor and any indemnitor of the
Loan to cooperate with Mortgagee and the Lenders in conncction with any Transler or any
Securities issued or other financing created or obleined in connection with the Loan, including,
without limitation, (i) the delivery of an estoppel certificate required under Section 2.18 hereof
and such other documents as may be reasonably requested by Mortgagee and (ii) permitting
bifurcation of the Loan into two or more separatc notes (which may have different terms, but
which, in the aggregate, will have cconomic terms consistent with-the Loan) provided, Borrower
shall not be required to deal with multiple servicing contacts oi tender multiple monthly
payments as the result of any such bifurcation of the Loan. In the evert that Securities are issued
in conneclion with the Loan, all funds held by Mortgagee in connection with the Loan may be
deposited in eligible institutions as then defined and required by any nationally recognized Rating
Agency. Borrower may be required to execute additional documents in conrceuon with such
transfer or creation, including a new notc or notes, which have no material adverse effect on
Borrower. Notwithstanding anything herein to the contrary, afler a Transfer, the transferring
Mortgagee and the Lenders (in addition to the transferce) shall continue to have the benefits of
any indemnifications and rights contained herein which such assigning Mortgagee and the
[.enders had prior to such assignment.

Section 5.13  Defeasance. If all of the Indebtedness is paid in full in accordance with
the Note and the other Loan Documents and all of the covenants, warranties, conditions,
undertakings and agreements made in this Mortgage and the other Loan Documents are fully kept
and performed, then in that event only all rights of Mortgagee under this Mortgage and the other
Loan Documents shall terminate and the Mortgaged Property shall become wholly clear of the
liens, grants, security interests, conveyances and assignments evidenced hereby and thereby, and
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Mortgagee shall release or cause to be released such licns, grants, assignments, conveyances and
security intcrests in due form at Borrower’s cost (Lo the extent permitted by the law of the State),
and this Mortgage shall be void; provided, however, that no provision of this Mortgage or any
other Loan Document which, by its own terms, is intended to survive such payment,
performance, and relcase (nor the rights of Mortgagee under any such provision) shall be affected
in any manner thereby and such provision shall, in fact, survive. Recitals of any matters or facts
in any releasc instrument exccuted by Mortgagee under this Section 5.13 shall be conclusive
proof of the truthfulness thercof. To the extent permitted by law, such an instrument may
describe the grantee or releasee as “the person or persons legally entitled thereto™ and Mortgagee
shall not have any duty to determine the rights of persons claiming to be rightful grantees or
releasees #f any of the Mortgaged Property. When this Mortgage has been fully released or
discharged by Mortgagee, the releasc or discharge hereof shall operate as a release and discharge
of the Assigninent and as a reassignment of all future Leases and Property Income with respect to
the Mortgaged Pronerty to the person or persons legally entitled thereto, unless such releasce
expressly provides to the contrary.

Section 514 Business Purpose of Loan. Borrowcer stipulates and warrants that the
purpose of the loan cvidencea hereby is for the sele purpose of carrying on or acquiring a
business, professional or commgreial enterprise.  The Borrower [urther stipulates and warrants
that all proceeds will be used lor said business, professional or commercial enterprise.

scction 5.15  Amendments Reguire Consent. Borrower agrees that it will not amend,
modily or terminate any of the Permitted ncumbrances without the prior written consent of
Mortgagee.

Scction 5.16  Application of Payments. Each/piyment received by Mortgagee hereunder
or under the Note or under any of the other Loan Docrnients shall be applied in the following
order:

(a) First, to the interest due on any Advances;
(b)  Next, to the principal amount of any Advances;

(c) Next, to Late Charges, attorney’s fees or any other amount due hereunder or under
a Loan Document save for the amounts described in (d)} through (9, immediately
below:

(d) Next, to any Prepayment Premium required to be paid under the Note; and

(¢) Next, to accrued interest due under the Note;

() Finally, to the principal balances of the Note.
NOTWITHSTANDING THE FOREGOING, IN THE EVENT THAT THERE 1S AN EVENT
OF DEFAULT, TIE MORTGAGEE AT ITS OPTION SHALL APPLY ANY PAYMENTS IT

RECEIVES TO THE FOREGOING ITEMS IN SUCH ORDER AS MORTGAGEE DEEMS
APPROPRIATE IN ITS SOLE DISCRETION.
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Section 5.17 Administrative Agent. The Lenders have appointed, designated and
authorized Mortgagee, as administrative agent ("Administrative Agent”) to take such action on
behalf of the Lenders under this Mortgage and to excrcise such powers and perform such duties
as are expressly delegated to “Mortgagec™ by the terms of this Mortgage, together with such
powers as are reasonably incidental thereto. Therefore, without limiting the generality of the
foregoing, (1) Borrower (a)is entitled to rely on the Administrative Agent for any walver,
amendment, approval or consent given by “Mortgagee”™ hereunder and (b) shall adhere only to
waivers, amendments, approvals or consents given by Administrative Agent, as “Mortgagec”,
hereunder and (2) Administrative Agent is entitied, on behalf of the Lenders, to take all actions,
including excreising all remedies, permitted to be taken by “Mortgagee” under this Mortgage
(either by law 4r pursuant to the terms of this Mortgage). Until Borrower is otherwise notified by
the Lenders, the”Administrative Agent is Massachusetts Mutual Life Insurance Company.
Appointment of @ successor Administrative Agent shall also constitute appointment of a
successor “Mortgagee” ander this Mortgage and such appointed successor Administrative Agent
shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of
the retiring “Mortgagee™ herzrader. The use of the term “agent” in this Mortgage with reference
to the Administrative Agent is nobintended to connote any (iduciary or other implied (or express)
obligations arising under agency~doctrine of any applicable law. Instead, such term is used
merely as a matter of’ market custon’, and is intended to create or reflect only an administrative
relationship between independent contracting parties. All warranties, certifications, indemnities,
waivers, rights under insurance policies and/otner terms, covenants and conditions inuring to the
benefit Mortgagee under the Loan Documents shzilalso inure to the benelit and may be enforced
by the Lenders.

Section 5.18  Indemnity and Guaranty. By accentance of this Mortgage, Mortgagece
acknowledges that on this date Marvin J. Herb has not personally agreed lo guaranty or
indemnify Lender with respect to the Loan.

Section 5.19  Lincoln/Fulcrum.  Notwithstanding anything )in this Mortgage to the
contrary, in no event shall either Lincoln Hartford 1 1.LC or Fulerum “Wacker, LLC be decmed to
be a managing or principal member of Borrower unless Borrower’s organizational documents are
herealier moditied to so provide.
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IN WITNESS WHEREOF, this Mortgage has been duly executed and delivered as of the
day and year first above written.

Borrower:

MJH WACKER LL.C, a Delaware
limited liability company
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STATE OF ILLINOIS

COUNTY OF oo

On this éﬂ day of February, 2008, before mc, a Notary Public in and for said State,
personally appeared Marvin J. Herb, known to me to be the person described in and who
executed such instrument as the manager of MJH Wacker LLC, a Delaware limited liability
company, and who acknowledged the execution of such instrument as such authorized signatory
and member for and on behalf of and as the act and deed of such limited liability company,
pursuant to authority lawfully conferred upon him/her by such limited liability company.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the

dﬂy and year first sciaorth above,
NO%? Public

. . 4 OFFICIAL SEAL  }
My Commission Expires /== [/ § META SUZANNE PETTER

NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 1-23.-2011
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SCHEDULE A

DESCRIPTION OF LAND
Parcel 1

Lots I, 2, and 3 (excepting from said Lots those parts heretofore conveyed to the City of Chicago
for the widening of the South Branch of the Chicago River; also excepting from said Lots those
parts thereof conveyed to and taken by the City of Chicago for the widening of South Wacker
Drive and also excepting that part of said Lot 3 which lies South of a line perpendicular to the
West line of said widened Wacker Drive which interscets said West line at a point 23.78 feet
South from the”North line of said Lot 3) in Block 79 of School Section Addition to Chicago in
Section 16, Towiisbip 39 North, Range 14 East of the Third Principal Meridian, in Cook County,
Tillinois.

PN, 17-16-207-004

Parcel 2

Lots 3 and 4 (except from said Lots those parts heretofore conveyed to the City of Chicago for
the widening of the South Branch of the Chicago River; also excepting from said Lots those parts
thereof conveyed 1o and taken by the City of Chicago for widening of South Wacker Drive, and
except that part of said Lot 3 which lies North of a-lipe perpendicular to the West line of said
widened Wacker Drive which interscets said West line a2 point 23.78 feet South from the North
line of said Lot3) in Block 79 of School Section ~Addition to Chicago in Section 16,
Township 39 North, Range 14 East of the Third Principal Merilian.in Cook County, [llinois.

P.IN. 17-16-207-005

Street Address: 100-150 South Wacker Drive Chicago, [llinois

Schedule A-1
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SCHEDULE B

PERMITTED ENCUMBRANCES

Thosc cxceptions to title listed in Schedule B of that certain loan policy of title insurance
No. CC15660 issued by First American Title Insurance Company.

Schedule B-1
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RIDER

APPLICABLE STATE LAW PROVISIONS

l. Compliance with [llinois Mortgage Foreclosure Law.
a. Benefits to Act. Borrower and Mortgagee shall have the benefit of all of the provisions of

the Illinots Mortgage Foreclosure Law (735 ILCS 5/15-1101) (the “Act™), including all
amendments thercto which may become cffective from time to time after the date hereof. If any
provision of the Act which is specifically referred to herein may be repcaled, Mortgagee shall
have the benefit of such provision as most recently existing prior to such repeal, as though the
same werc.iricorporated herein by express reference. In the event that any provisions in this
Mortgage arc aeemed inconsistent with any provision in the Act, the provisions of the Act shall
take precedence gver the provisions of this Morlgage, but shall not invalidate or render
unenforceable any ©ther provision of this Mortgage that can be construed in a manner consistent
with the Act. It any‘provision of this Mortgage shall grant (o Mortgagee any rights or remedies
which are more limited/ihan the rights that would otherwisc be vested in Mortgagee under the
Act in the absence of such'provisions, Mortgagee shall be vested with the rights granted in the
Act to the tull extent permitted by Taw,

b. Insurance.  Wherever provisicnis made in the Mortgage for insurance policies to bear
mortgage clauses or other loss payabieclauses or endorsements in favor of Mortgagee, or to
confer authority upon Mortgagee to scttle or/patiicipate in the sctilement of losses under policies
of insurance or to hold and disburse or otherwise control use of insurance proceeds, from and
after the entry of judgment of [oreclosure all such rights and powers of the Mortgagee shall
continue in the Mortgagee as judgment creditor or morfgagee until confirmation of sale.

C. Protective Advances. All advances, disbursements 241d expenditures made by Mortgagee
before and during a foreclosure, and belore and alter judgmentof foreclosure of the Mortgaged
Property, and at any time prior to sale of the Mortgaged Propcrtviand, where applicable, after
sale, and during the pendency of any related proceedings, for the foildwing purposes, in addition
to those otherwise authorized by the Mortgage or by the Act ‘(:ollectively “Protective
Advances”), shall have the benefit of all applicable provisions of the Ac!, including those
provisions of the Act hereinbelow referred to:

{1) all advances by Mortgagee in accordance with the terms of the Mortgage to:
(1) preserve or maintain, repair, restore or rebuild the improvements upon the mortgaged real
estate; (2) preserve the lien of the Mortgage or the priority thereof; or (3) enforce the Mortgage,
as referred to in Subsection (b)(5) of Scction 5/15-1302 of the Act:

(i)  payments by Mortgagee of: (1) when due installments of principal, interest or
other obligations in accordance with the terms of any senior mortgage or other prior lien or
encumbrance; (2) when due installments of real cstate taxes and assessments, general and special
and all other taxes and assessments of any kind or nature whatsoever which are assessed or
imposcd upon the Mortgaged Property or any part thereof: (3) other obligations authorized by the
Mortgage; or (4) with court approval, any other amounts in connection with other liens,

R-1
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encumbrances or interests reasonably necessary to preserve the status of fitle, as referred to in
Section 5/15-1505 of the Act;

(i)  advances by Morlgagee in seltlement or compromise ol any claims asserted by
claimants under senior mortgages or any other prior liens;

(iv)  attorneys’ fees and other costs incurred: (1) in connection with the foreclosure of
the Mortgage as referrcd to in Sections 1504 (d)(2) and 5/15-1510 of the Act; (2) in connection
with any action, suit or procceding brought by or against the Mortgagee for the enforcement of
the Morlgage or arising from the interest of the Mortgagee hereunder; or (3) in the preparation
for the commencement or defense of any such foreclosure or other action related to the Mortgage
or the mortgagcd real estate;

(v) Mortuagee's fees and costs, including attorneys’ fees, arising between the entry of
judgment of foreclosure and the confirmation hearing as referred to in Subsection (b)(1) of
Section 5/15-1508 of the A«

(vi)  expenses deduct’ble from proceeds of sale as referred to in subsections (a) and (b)
of Section 5/15-1512 of the Act;

(vil)  expenscs incurred and ezpenditures made by Mortgagee for any one or more of
the following: (1) if the Mortgaged Property<irany portion thereof constitutes one or more units
under a condominium declaration, assessments uitposed upon the unit owner thereof which are
required to be paid; (2} if Borrower’s interest in-the, Mortgaged Property is a leaschold cstate
under a lease or sublease, rentals or other paymentstequired to be made by the lessee under the
terms of the lease or sublease; (3) premiums for casuilty and liability insurance paid by
Mortgagee whether or not Mortgagee or a receiver is in pessession, if reasonably required, in
reasonable amounts, and all renewals thereof, without regard to/the limitation to maintaining of
existing insurance in effect at the time any rcceiver or Morigagee takes possession of the
Mortgaged Property imposcd by Subsection (c}(1) of Section 5/15-1704-of the Act; (4) repair or
restoration of damage or destruction in cxcess of available insurance proceeds or condemnation
awards; (5) payments required or deemed by Mortgagee to be for the berefit of the Mortgaged
Property or required to be made by the owner of the mortgaged real estate Under any grant or
declaration of casement, easement agreement, agreement with any adjoining lani owners or
instruments creating covenants or restrictions for the benefit of or alfecting the viortgaged
Property; (6) shared or common expense assessments payable to any association or corpiretion in
which the owner of the Mortgaged Property is a member in any way affecting the Mortgaged
Property; (7)if the loan secured hereby is a construction loan, costs incurred by Mortgagee for
demolition, preparation for and completion of construction, as may be authorized by the
applicable commitment, loan agreement or other agreement; (8) pursuant {o any lease or other
agreement for occupancy of the Mortgaged Property for amounts required to be paid by
mortgagor; and (9) if the Mortgage is insured, payments of FHA or private mortgage insurance
required 1o keep insurance in {orce.

All Protective Advances shall be so much additional indebtedness secured by the
Mortgage, and shall become immediately duc and payable without notice and with interest
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thercon from the date of the advance until paid at the rate due and payable after a default under
the terms of the Note.

The Mortgage shall be a lien for all Protective Advances as to subsequent purchasers and
judgment creditors from the time the Mortgage 1s recorded pursuant to Subsection (b)(1) of
Section 5/15-1302 of the Act.

All Protective Advances shall, except to the extent, if any, that any of the same is clearly
contrary 1o or inconsistent with the provisions of the Act, apply to and be included in:

(1) determination of the amount of indebtedness secured by the Mortgage at
any-time,

(17 the indebledness found duc and owning to the Mortgagee in the judgment
of foreclusire and any subsequent supplemental judgments, orders, adjudications or
findings by tlic Court of any additional indcbtedness becoming due after such entry of
judgment, it be'ng agreed that in any foreclosure judgment, the court may rescrve
jurisdiction for such/prreose;

(i) 1l right of redemption has not been waived by the Borrower in the
Mortgage, computation of amsnnt required to redeem, pursuant to Subsections (d)(2) and
(e) of Section 5/15-1603 of the Art,

(iv)  determination of amount. deductible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(v)  application of income in the”Hands of any receiver or Mortgagee in
possession; and

(vi)  computation of any delicicncy judgmen? pursuant to Subsections (b)(2)
and (e) of Scctions 5/15-1508 and Secction 5/15-1511 of the' At

d. Mortgagee in Possession. In addition to any provision of the Nortgage authorizing the
Mortgagee to take or be placed in possession of the Mortgaged Property, or_forthe appointment
of a receiver, Mortgagee shall have the right, in accordance with Sections 5/15-1701 and
5/15-1702 of the Act, to be placed in possession of the Mortgaged Property or at jts request to
have a receiver appointed, and such receiver, or Mortgagee, if and when placed it posscssion,
shall have, in addition to any other powers provided in the Mortgage, all powers, immunities, and
duties as provided for in Sections 5/15-1701 and 5/15-1703 of the Act.

e. Waiver of Redemption.  Borrower acknowledges that the Morigaged Property does not
constitute agricultural real estate, as said term is defined in Section 5/15-1201 of the Act or
residential real estate as defined in Section 5/15-1219 of the Act. Pursuant to Section 5/15-1601
and 5/15-0602 of thc Act, Borrower hereby waives any and all right to redemption and
remstatement.
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2. Maximum Principal Amount. This Mortgage shall secure the payment of any amounts
advanced from time to time under the Note or other Loan Documents, or under other documents
stating that such advances are secured hereby. This Mortgage also securcs any and all future
obligations and Indebtedness arising under or in connection with this Mortgage, which future
obligations and Indebtedness shall have the samc priority as if all such future obligations and
Indebtedness were made on the date of execution hercol. Nothing in this Section or in any other
provision of this Mortgage shall be deemed an obligation on the part of Lenders to make any
future advances of any sort. At all times, regardless of whether any Loan proceeds have been
disbursed, this Mortgage shall sccure (in addition to any Loan proceeds disbursed [rom time to
time) the payment of any and all expenses and advances due to or incurred by Mortgagee in
connection with the Indebledness to be secured hereby and which are to be reimbursed by
Borrower under-the terms of this Mortgage. Notwithstanding the aforesaid, aithough the
Indebtedness securzd by this Mortgage may increase or decrease from time (o time, in no event
shall the total ametnt of the Indebtedness secured by this Mortgage exceed $170,000,000.

3. Collateral Protection Act.  Pursuant to the requirements of the lllinois Collateral
Protection Act, Borrower 1s hereby notified as follows:

Unless the Borrower provides Mortgagee with cvidence of the insurance coverage
required by this Mortgage, or any ol the other Loan Documents, Mortgagee may purchase
insurance at Borrower’s expense to protec: Mortgagee’s interest in the Mortgaged Property or
any other collateral for the Indebledness. “Inis insurance may, but need not protect Borrower’s
interests. The coverage Mortgagee purchases niay ot pay any claim that Borrower makes or any
claim that is made apainst Borrower in connection with the Mortgaged Property or any other
collateral for the Indebtedness. Borrower may ‘ater cancel any insurance purchased by
Mortgagee but only after providing Mortgagee with/cvidence that Borrower has obtained
insurance as required by the Mortgage or any of the othicr Loan Documents. If Mortgagee
purchases insurance for the Mortgaged Property or any othdr collateral for the Indebtedness,
Borrower will be responsible for the costs of that insurance, inciuding interest in any other
charges that Mortgagee may lawfully impose in connection with the/plzcement of the insurance,
until the effective date of the cancellation or expiration of the insuranze. The costs of the
insurance may be more than the cost of insurance that Borrower may be abic to-ehtain on its own.

4, Type of Property. The Borrower acknowledges that the transaction oi ‘which this
Mortgage is a part is a transaction which does not include either agricultural real estate (as
defined in the Ilinois Mortgage Foreclosure Law, Ilinois Compiled Statutes Chapier 733,
Section 5/15-1101 et seq., hercin the “Act™), or residential real estate (as defined in the Act).
Borrower waives its rights of redemption pursuant to the Act.

5. Business Loan. The Borrower stipulates, represents, warrants, affirms, and agrecs that
the Indchiedness sccured by this Mortgage constitute “Business loans™ within the meaning of
Sections 205/4(a) or (¢) of Chapter 815 of the Illinois Compiled Statutes, as amended.
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