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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF LEASES
AND RENTS AND FIXTURE FILING dated as of October 30, 1998 and is made by
GLENBOROUGH FUND IX LLC, a Delaware limited liability company, having an address
for notices c/o Glenborough Realty Trust Incorporated, 400 South El Camino Real, San
Mateo, California 94402-1708 (“Borrower”), in consideration of the premises and covenants
hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, to ARCHON FINANCIAL, L.P., a Delaware limited
partnership, having an address at 600 East Las Colinas Boulevard, Suite 800, Irving, Texas
75039 (“Lender”).

PRELIMINARY STATEMENT

Becrower is concurrently executing and delivering herewith in favor of Lender a
Note (as defined ' o2 Loan Agreement and hereinafter referred to as the “Note”) in the
original principal amouat’ of SEVENTY-FOUR MILLION SIX HUNDRED SIXTY-SEVEN
THOUSAND ONE HUNDRED FIFTY-FIVE DOLLARS ($74,667,155) and a Loan
Agreement (the “Loan Agrecirent”™), between Lender and Borrower, each dated as of the date
hereof.

Borrower is the owner ¢t fae Security Property.

Borrower is granting this Mortgage (hereinafter referred to as this “Security
Instrument”) in order to secure the paymen. ¢f the indebtedness evidenced by the Note
(hereinafter the “Debt”) and to secure the perferniance by Borrower of the covenants and
agreements contained in the Note, this Security Instrvinint, the Loan Agreement and the other
documents evidencing and securing the Loan.

Borrower has duly authorized the execution 2ud delivery of this Security
Instrument and has taken all actions required by law and all other «cizons of Borrower required
therefor.

Any capitalized term used but not otherwise defined hcrein shall have the
meaning given such term in Section 1 hereof and if not defined in said Sectioxu ! shall have the
meaning given such term in the Loan Agreement.

NOW, THEREFORE, in order to secure: (i) payment by Borrower of the Debt;
(ii} the performance by Borrower of all the covenants and agreements contained in the Note,
this Security Instrument, the Loan Agreement and the other Loan Documents (as defined in the
Loan Agreement), as the same may be amended, modified or supplemented to be performed or
observed by or on the part of Borrower (items (i) and (ii) being referred to herein as the
“Secured Obligations™), Borrower and Lender by these presents do hereby agree as follows:

BORROWER HEREBY IRREVOCABLY GRANTS, BARGAINS, SELLS,
PLEDGES, CONVEYS, TRANSFERS, MORTGAGES, DEEDS AND ASSIGNS unto Lender
and its successors and assigns, with Power of Sale and grants a security interest to Lender in,
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all of Borrower’s right, title and interest in and to the following property (such property is
hereinafter referred to collectively as the “Security Property”):

A. All estate, right, title and interest of Borrower, now owned or hereafter
acquired, in and to those certain tracts or parcels of land as described in Exhibit A
attached hereto, together with all rights of way or use, sidewalks, alleys, strips, gores,
rights (including rights in streets (including those vacated or to be vacated), privileges,
air rights and development rights, sewer rights, waters, water courses, water rights and
powers, servitudes, estates, licenses, easements, tenements, hereditaments and
appurtenances incident, belonging or pertaining to such land, including any mineral,
minizg, oil and gas rights and rights to produce or share in the production of anything
relatea -thereto and similar or comparable rights of any nature whatsoever now or
hereafter Zppurtenant) (collectively, the “Land”), and all estate, right, title and interest
of Borrower in the buildings, structures, fixtures, and all proceeds and products of and
asccessions 1o _und substitutions and replacements for all fixtures and other property
owned by Borrover, and improvements now or hereafter located or placed thereon
(which buildings and improvements, together with any additions thereto or alterations
or replacements thereof, are referred to as the “Improvements”);

B. all machinery, ~ apparatus, equipment, materials, fittings, fixtures,
chattels, articles of personal prorercy and all other property (real, personal or mixed),
and all appurtenances and additions therato and betterments, renewals, substitutions and
replacements thereof, now or hereafter owned by Borrower or in which Borrower has
or shall acquire an interest (to the extent 21 such interest), and now or hereafter located
on, attached to or contained in or used in connection with the Land or the
Improvements, or placed on any part thereof thongh not attached thereto, including all
indoor and outdoor furniture, landscaping, indoor-plants, tools, screens, awnings,
shades, blinds, curtains, draperies, partitions, carpeis; rugs, furniture and furnishings,
heating, lighting, plumbing, water heating, cooking, iropitoring, ventilating, air
conditioning, refrigerating, sanitation, waste removal, imincrating or compacting
plants, systems, fixtures and equipment, elevators, escalators,  stoves, ranges, vacuum
systems, window washing and other cleaning systems, call systens, sprinkler systems
and other fire prevention and extinguishing apparatus and matedials, alarms,
telecommunications, entertainment, recreational or security systems &pd equipment,
motors, machinery, pipes, ducts, conduits, dynamos, engines, compressors, £5nerators,
boilers, stokers, furnaces, pumps, tanks, and appliances (collectively, “Equipment”);

C. all personal property now or hereafter located at or used in connection
with the Premises and owned by Borrower;

D. all real estate tax refunds and credits and all awards or payments,
including interest on any of them, and the right to receive the same which Borrower
may have, which may be made with respect to any of the Premises whether from a
Condemnation thereof or for any other injury to, decrease in the value of, or other
occurrence affecting any of the Premises, subject, in each case, to the rights of (a)

165C6080
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Tenants under Leases or parties under Operating Agreements to the extent such Leases
or Operating Agreements are not subordinate to the terms of this Security Instrument
and (b} Borrower under the Loan Agreement;

E.  all of Borrower’s right, title and interest in the Leases, all Operating
Agreements and all other agreements for, affecting or related to the use and occupancy
of the Premises, now or hereafter entered into (including any use or occupancy
arrangements created pursuant to Section 365(d) of Title 11 of the United States Code
(the “Bankruptcy Code”) or otherwise in connection with the commencement or
continuance of any bankruptcy, reorganization, arrangement, insolvency, dissolution,
receivership or similar proceedings, or any assignment for the benefit of creditors, in
respect-of any Tenant or occupant of any portion of the Security Property and all
extensions, amendments and modifications thereto heretofore or hereafter entered into),
and all repts. incomes, issues, royalties, revenues and profits derived by Borrower from
the Premises-anad the right to apply such rents, incomes, issues, royalties, revenues and
profits to the pay.pent of the Note and the other obligations secured by this Security
Instrument, together  with the security deposits or other payments or instruments
delivered as security uader such Leases, Operating Agreements and agreements (the
grant of such security ceposits and other security being subject to application in
accordance with the express roonirements of such Leases, Operating Agreements and
any other agreements applicable-ip<reto);

'

F. all monies, accounts, instruments and other property (including all Credit
Facilities, Eligible Collateral, additional coVateral and other pledges of money provided
to Lender pursuant to the terms of this OGecurity Instrument or any other Loan
Documents) constituting a part of the security for the Loan or the performance by
Borrower of its obligations under this Security Instruzient or the other Loan Documents
as of any particular time, including all collateral subjest to the Lien evidenced by any of
the Loan Documents or assigned to Borrower after the daic hereof, and any proceeds of
the foregoing;

G.  all proceeds of, and any unearned premiums or refurids of premiums on,
any insurance policies covering all or any part of the Premises or virci-portion of the
Security Property, including the right to receive and apply the prosceds of any
insurance, judgments or settlements made in lieu thereof for damage to> or the
diminution of the Premises, but subject, in each case, to the rights of (a) Tenants under
Leases or parties under Operating Agreements to the extent such Leases and Operating
Agreements are not subordinate to the terms of this Security Instrument and (b)
Borrower under the Loan Agreement;

H.  all general intangibles (if any) relating to design, development,
operation, management and use of the Premises, all certificates of occupancy, zoning
variances, building, use or other permits, approvals, authorizations, licenses and
consents obtained from any Governmental Authority in connection with the
development, use, operation or management of the Premi,ées, all construction, service,
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engineering, consulting, management, leasing, architectural and other similar contracts
concerning the design, construction, management, operation, occupancy and/or use of
the Premises, all architectural drawings, plans, specifications, soil tests, appraisals,
engineering reports and similar materials relating to all or any portion of the Premises
and all payment and performance bonds or warranties or guarantees relating to the
Premises, all to the extent assignable and to the extent Borrower now or hereafter has
an interest in the same;

L all trademarks, trade names, corporate names, company names, business
names, fictitious business names, trade styles, service marks, logos, other source and
busiziess identifiers, trademark registrations and applications for registration used
exclusizely at or relating exclusively to the Premises or any portion thereof; all
renewa’s. extensions and continuations-in-part of the items referred to above; any
written zgreement granting to Borrower any right to use any trademark or trademark
registration at 4i in connection with any of the Premises; and the right of Borrower to
sue for past, present-and future infringements of the foregoing;

J. the rigiicin the name and on behalf of Borrower to appear in and defend
any action or proceeding brought with respect to any of the Premises or any other
component of the Security Property, and to commence any action or proceeding to
protect the interest of Lender therein,

K. any of the foregoing 'to the extent acquired from and after the date
hereof; and

L. all of Borrower’s interest in «and to all proceeds, including interest
receivable thereon, of the voluntary or involunt2ry conversion of any of the foregoing,
including proceeds of insurance and condemnation awards, into cash or liquidated
claims;

TO HAVE AND TO HOLD the above granted and cescribed property, subject
in all respects only to the Permitted Encumbrances, unto and to the proper-se and benefit of

Lender, and the successors and assigns of Lender, forever, upon the tern:s =pa conditions set
forth herein;

WITH POWER OF SALE, to secure payment to Lender of the Debi-a¢ the time
and in the manner provided for its payment in the Note, in the Loan Agreement and in this
Security Instrument.

The following actions of Lender shall not affect the lability of Borrower
payment and performance of the Secured Obligations, and shall not affect the lien hereof upQD
any portion of the Security Property not expressly released herefrom: if Lender shall, with
without notice (a) retain or obtain a security interest in any property to secure all or
portion of the Secured Obligations, (b) retain or obtain the primary or secondary liability &Y
any party or parties with respect to all or any portion of the Secured Obligations, (c) aht'ﬁ
exchange, extend, renew, modify, release or cancel for any period (whether or not longer than -
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their original maturity) any terms, conditions, provisions or covenants contained in any or all
of the Loan Documents, (d) release or compromise any liability of any party or parties
primarily or secondarily liable on all or any portion of the Secured Obligations, (e) release its
security interest, if any, in all or any portion of the Security Property and/or permit any
substitution or exchange for any such portion of the Security Property, (f) resort to the Security
Property conveyed by this Security Instrument, or any portion thereof, for payment of the
Secured Obligations, or any portion thereof, whether or not Lender shall have resorted to any
other property otherwise securing the Secured Obligations, or to the extent permitted by law
shall have proceeded against any other party primarily or secondarily liable on the Secured
Obligations, and (g) apply all or any portion of the Security Property or direct the order or
manner of sale thereof as Lender in its sole discretion elects in accordance with the terms of
this Security Yistrument.

AT -to protect the security of this Security Instrument, Borrower covenants
and agrees with ana represents and warrants to Lender, subject in all respects to the Permitted
Encumbrances, as follows:

PART 1
1. CERTAIN DENITIONS.

1.1. For all purposes ot this Security Instrument, except as otherwise
expressly provided or unless the context otherwise requires:

(a) The terms defined in this S:ction 1 shall have the meanings assigned to
them in this Section 1 and shall include the plural as we'i as the singular.

(b)  All accounting terms not otherwis: defined herein shall have the
meanings assigned to them in accordance with generally accerizd accounting principles in the
United States of America, and, except as otherwise herein expizssly provided, the term
“generally accepted accounting principles” with respect to any  computation required or
permitted hereunder shall mean such accounting principles as are geuerally accepted in the
United States of America as of the date of such computation,

{¢) The word “including” shall be construed to be followedt by the words
“without limitation.”

(d) Captions are for the convenience of the reader and shall not be
considered in interpreting this Security Instrument or the intent of the parties hereto.

J

(e) The words “herein,” “hereof” and “hereunder” and other words of X
similar import shall refer to this Security Instrument as a whole and not to any particular
Article, Section or other subdivision.

® The term “Security Property” shall be deemed to mean “Security
Property or any portion thereof.”
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1.2.  As used in this Security Instrument the following terms have the
following respective meanings:

“Borrower” shall mean GLENBOROUGH FUND IX LLC, for the period
during which the same shall own the Security Property, and following any conveyance of the
Security Property which is permitted by the terms of the Loan Agreement, shall mean the
transferee for the period during which each transferee shall own the Security Property.

“Borrower’s Contest Right” shall mean Borrower’s right to contest certain
matters pursuant to Section 5.1(b)(ii) of the Loan Agreement, subject to all of the terms and
conditions secforth in said Section.

“tiruipment” shall have the meaning stated in the Preliminary Statement
hereof,

“Excusakie Delay” shall mean a delay due to any act of God, governmental
restriction, enemy action, civil.commotion, fire, casualty, strike, shortage of supplies or labor,
work stoppage or other cause beyond the reasonable control of Borrower, but lack of funds
shall not be deemed a cause beyord the reasonable control of Borrower.

“Improvements” shall 'iave-the meaning stated in the Preliminary Statement
hereof.

“Land” shall have the meaning stated in the Preliminary Statement hereof.
“Personal Property” shall have the meauizg stated in Section 21.1 hereof.

“Premises” shall mean the Land, Improviments and Equipment and all
accessions and additions thereto and increases therein whicli censtitute a part of the Land,
Improvements and/or Equipment.

“Secured Obligations” shall have the meaning statto in_the Preliminary
Statement hereof.

“Security Instrument” shall mean this Security Instrumcri, Security
Agreement, Assignment of Leases and Rents and Fixture Filing, as modified, amended or
supplemented from time to time pursuant to the provisions hereof.

“Security Property” shall have the meaning stated in the Preliminary Statement
hereof.

2. PAYMENT OF THE NOTE, ALL OTHER DEBT AMOUNTS.
Borrower will duly pay the amounts owed under the Note and the other portions of the Debt,
including all amounts due under this Security Instrument and any other Loan Document, at the
places, at the respective times and in the manner provided therein and herein (as applicable).

X
-
L
N
N
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3. PERFORMANCE AND OBSERVANCE OF LOAN AGREEMENT
COVENANTS. Borrower will duly perform, observe and comply with all of the affirmative
and negative covenants, agreements and obligations to be performed, observed and complied
with by Borrower, and all of the other terms and conditions applicable to Borrower, under the
terms of the Loan Agreement and any other Loan Document, as if each such covenant,
agreement, obligation, term and condition were expressly set forth herein in full. Without
limiting the generality of the foregoing, Borrower will maintain the Premises, pay Taxes and
Other Charges, obtain and maintain insurance, keep the Security Property free of Liens (other
than Permitted Encumbrances), pay the utility charges for the Premises, perform alterations
and repairs in respect of the Premises, cause the Premises to comply with all Legal
Requiremeris, fund the Tax and Insurance Escrow Account, restore the Premises upon any
Casualty or Condemnation, and lease the Premises, all in accordance with and subject to the
applicable tern:s und conditions of the Loan Agreement and the other Loan Documents.

4. #TAINTENANCE OF VALIDITY AND RECORDING.

4.1. Borrower covenants that it will forthwith after the execution and delivery
of this Security Instrument aud thereafter as reasonably requested by Lender from time to time
cause this Security Instrument ard the other Loan Documents and any financing statement or
similar instrument relating to any property subject thereto or to any property intended to be
granted, conveyed, transferred and assigocd by this Security Instrument to be filed, registered
and recorded in such manner and in such plac=s as may be required by law in order to publish
notice of and fully to protect the validity thereof or the grant thereby of the property subject
thereto and the interest and rights of Lender thezein. Borrower covenants that it has paid or
will pay or cause to be paid all taxes and fees ancident to such filing, registration and
recording, and all reasonable expenses incident: ts the preparation, execution and
acknowledgment thereof, and of any instrument of further ascurance, and all federal or state
stamp taxes or other charges arising out of or in connection witli the execution and delivery of
such instruments.

4.2. Borrower covenants that at all times it will itse'f, or will use its best
efforts to cause third parties to, preserve, warrant and defend Lender’s tit!: and right in and to
the Security Property, subject to the Permitted Encumbrances and items theiecing contested in
accordance with Borrower’s Contest Right, against the claims of all Persons apu-will maintain
and preserve such title and right so long as the Debt is outstanding or until a Detezsance of the
Note pursuant to the terms of the Loan Agreement.

4.3. Borrower shall execute such documents to maintain the validity,
perfection, priority and effectiveness of this Security Instrument and the other Loan
Documents. Unless otherwise permitted in this Security Instrument and the other Loan e
Documents, Borrower will not take any action, will not permit action to be taken by others and 72
will not omit to take any action, nor will Borrower give any notice, approval or consent or P
exercise, waive or modify any rights under or in respect of the Permitted Encumbrances,
which action, omission, notice, approval, consent or exercise, waiver or modification of rights S}
would release Borrower from, or reduce any of Borrower’s obligations or liabilities under, or g
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would result in the termination, surrender or assignment of, or the amendment or modification
of, any of the Loan Documents, or would impair the validity of this Security Instrument or any
of the other Loan Documents, or would affect the Security Property in any material adverse
respect, without Lender’s consent, and any attempt to do any o"f the foregoing without such
consent shall be of no force and effect.

4.4. Borrower, at its expense, will execute, acknowledge and deliver all such
instruments and take all such actions as Lender from time to time reasonably may request or as
may be reasonably necessary or proper for the better assuring to Lender of the properties and
rights now or hereafter subject to the Lien hereof or intended so to be.

5. INTENTIONALLY OMITTED.

6. NQ CLAIMS AGAINST LENDER. Nothing contained in this Security
Instrument or in any other Loan Document shall constitute any consent or request by Lender,
express or implied, for the performance of any labor or services or the furnishing of any
materials or other property in respect of the Premises or any part thereof, nor as giving
Borrower any right, power ot suthority to contract for or permit the performance of any labor
or services or the furnishing of ary materials or other property in such fashion as would permit
the making of any claim against Leuder in respect thereof or any claim that any Lien based on
the performance of such labor or servises or the furnishing of any such materials or other
property is prior to the interest of Lender ander this Security Instrument.

7. INDEMNIFICATION. (Borrower will protect, indemnify and save
harmless Lender from and against: all liabilities, abligations, claims, damages, penalties,
causes of action, costs and expenses (including all zeasonable attorneys’ fees and expenses)
imposed upon or incurred by or asserted against Lcuder (other than those arising from
Lender’s bad faith, negligence or willful misconduct) by reasorof the occurrence or existence
of any of the following prior to the payment in full of the ‘febt and the satisfaction of all
conditions for the satisfaction and release or Defeasance of this- Security Instrument: (a)
ownership or possession of Borrower’s interest in the Security Preperty, or any interest
therein, or receipt of any rent or other sum therefrom, (b) any accident, iujury to or death of
any Persons or loss of or damage to property occurring on or about the 'repiises or any part
thereof or the adjoining parking areas, sidewalks, curbs, vaults and vault space if any, streets
or ways, (c) any use, non-use or condition of the Premises or any part thereof or-the adjoining
parking areas, sidewalks, curbs, streets or ways, including claims or penalties arising from
violation of any Legal Requirement or Insurance Requirement, as well as any claim based on
any patent or latent defect, whether or not discoverable by Lender, any claim as to which the
applicable insurance coverage is inadequate, and any claim in respect of any adverse o
environmental impact or effect, (d) any failure on the part of Borrower to perform or comply
with any of the terms of this Security Instrument, any Lease (to the extent applicable), -
Operating Agreement or any other Loan Document to which it is a party and any breach of any
representation made by Borrower herein or in any other Loan Document, {e) any performance
of any labor or services or the furnishing of any materials or other property in respect of the
Security Property or any part thereof, (f) any bad faith, negligence or tortious act or omission

T65G608
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on the part of Borrower or any of its agents, contractors, servants, employees, sublessees,
licensees or invitees, (g) any contest undertaken by Borrower (even if the same is permitted by
the terms of the Loan Documents), or (h) the presence at, on, or under the Premises or the
migration from or release at, on, or from the Premises of any pollutant or Hazardous
Substance (as defined in the Environmental Indemnity), in violation of any Legal Requirement.
Lender shall give notice to Borrower of any claims, liabilities, obligations, damages, penalties,
costs, expenses or causes of action for which Lender believes it is entitled to indemnification
hereunder promptly upon its discovery of the action or event giving rise to such claim, but the
failure of Lender to provide such notice shall neither cause the forfeiture of the right to receive
indemnity hereunder nor limit such right except to the extent, if any, that Borrower is
prejudiced *7y the failure of the indemnified party to promptly give such notice. Any amounts
payable underihis Section 7 to Lender that are not paid within ten (10) Business Days after
written demand. iherefor by Lender, setting forth in reasonable detail the amount of such
demand and the tasis, therefor, shall bear interest from the date of demand until paid at the
Default Rate and shali ke secured by this Security Instrument. In case any action, suit or
proceeding is brought agaiust Lender by reason of any such occurrence, Borrower, upon the
request of Lender, will (or at the option of Borrower, Borrower may) at Borrower’s expense
resist and defend such action, suit-cr proceeding or cause the same to be resisted and defended
by counsel for the insurer of the liahility or by counsel approved by Lender, provided that
Borrower shall be entitled to recover-{rom Lender any costs or expenses incurred by Borrower
on behalf of Lender and any amounis said by Borrower to Lender in satisfaction of its
obligation under this sentence (or otherwise under this Section 7) if it is determined by final
judgment issued by a court of competent jurisdiction that the action, suit or proceeding in
question was not properly the subject of a claim for indemnification under this Section 7. So
long as Borrower is diligently resisting and defeadinz such action, suit or proceeding as
provided above in a prudent and commercially reasonavol>-manner, Lender shall not be entitled
to settle such action, suit or proceeding or claim the benefit of this Section 7 and any amounts
paid by Borrower to Lender and subsequently reimbursed to Burrower pursuant to this proviso
shall be reimbursed to Borrower together with interest accrued on such amounts while in
Lender’s possession at the rate of four percent (4%) per annum w.th respect to such action,
suit or proceeding (including the right to reimbursement of Lendcr’s. counsel fees and
expenses), and Lender agrees that it will not settle any such action, suit or proceeding without
the written consent of Borrower which consent shall not be unreasonably witoke!d or delayed;
provided if Borrower is not diligently defending such action, suit or proceeding in.a prudent
and commercially reasonable manner as provided above, Lender may settle such action, suit or
proceeding subject only to the written consent of Borrower, which consent shall not be
unreasonably withheld or delayed, and claim the benefit of this Section 7 with respect to
settlement of such action, suit or proceeding. As used in this Section 7, the term “Lender”
shall be deemed to include both or either of the Lender and any Servicer, as applicable.

8. NO ENDORSEMENT. Lender shall not become or be considered to be
an endorser, co-maker or co-obligor on the Note or on any obligation of Borrower secured by
this Security Instrument.

-10-
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0. PAYMENT OF TAXES AND OTHER CHARGES.

9.1.  Borrower shall pay any taxes imposed by any law of the United States or
of the state or municipality where the Security Property is located, adopted after the date
hereof, (i) changing in any way the laws for the taxation of mortgages or debts secured thereby
for federal, state or local purposes, or the manner of collection of any such taxes, and (ii)
imposing a tax, either directly or indirectly, on mortgages or debts secured thereby (other than
a tax that may arise in connection with ownership or transfer of the Note or that is imposed
upon the income of Lender).

9.2. Borrower shall not be entitled to any credit against the principal, interest
or other amoviis, if any, payable on the Note or under any other Loan Document, and
Borrower shall not be entitled to any credit against any other amounts which may become
payable under the (eiirs thereof or hereof, by reason of the payment of any Taxes or Other
Charges on the Security Property or any part thereof or by reason of payment of any other
amount required to be paid hereunder. No deduction shall be made or claimed from the
taxable value of the Securiiv' Property or any part thereof by reason of this Security
Instrument, provided, however, ihai in the event Borrower makes any payments of Taxes,
thereby reducing its outstanding oriipations with respect to Taxes, Borrower’s obligation to
fund any Tax and Insurance Escrows sazil be correspondingly reduced in accordance with
Section 9.3.1(a) of the Loan Agreement.

10. COMPROMISE OF ACTIONS BY LENDER.  Any action, suit or
proceeding brought by Lender pursuant to this Secvdity Instrument or otherwise and any claim
made by Lender under this Security Instrument or otherwise may be compromised, withdrawn
or otherwise dealt with by Lender without notice to or th2 apnroval of Borrower.

11. FORECLOSURE.

11.1. Foreclosure. If any Event of Default shall hav2 occurred, Lender may at
any time proceed, at law or in equity or otherwise, to enforce the payment of the Note in
accordance with the terms thereof and, if the Note has been declared due and ravable:

(a) to institute an action to foreclose its interest under the Lien of this
Security Instrument against the Security Property by judicial foreclosure sa'e  or strict
foreclosure in one proceeding or against portions of the Security Property in a series of
separate proceedings, and to have the same sold under the judgment or decree of a court of
competent jurisdiction or proceed to take any of such actions;

(b) to take such other action at law or in equity or otherwise for the
enforcement of this Security Instrument and the realization, upon obtaining a judgment for
foreclosure, on the security or any other security herein or elsewhere provided for, in such
manner and at such times as the law may allow, and may proceed therein to the extent
permitted, and subject to the limitations imposed, by law to final judgment and execution for
the entire unpaid balance of the Debt, together with all other sums payable by Borrower in

-11-
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accordance with the provisions of the Note, this Security Instrument and the other Loan
Documents, and all sums which may have been advanced by Lender for Taxes and Other
Charges, water or sewer rents, charges or claims, payment on prior liens, insurance or repairs
to the Security Property, all costs of suit, together with interest thereon at such interest rate as
may be awarded in any judgment obtained by Lender from and after the date of any foreclosure
sale until actual payment is made to Lender of the full amount due Lender, and reasonable
attorneys’ fees through and including all appellate levels; and/or

()  tosell, assign, transfer and deliver the whole or, from time to time, any
part of the Security Property, or any interest in any part thereof, at any private sale or at public
auction perniitted by law, with such demand, advertisement or notice as required by law, and
on such other *erms as required or permitted by law; and, without limiting the foregoing:

(1) In connection with any sale or sales hereunder, Lender shall be
entitled to elect to trest any of the Security Property which consists of a right in action or
which is property that ¢au be severed from the Premises covered hereby or any Improvements
without causing structural d=inage thereto as if the same were personal property, and dispose
of the same in accordance vith applicable law, separate and apart from the sale of the
Premises. Where the Security Property consists of the Premises, Personal Property or
Equipment, whether or not such Personal Property or Equipment is located on or within the
Premises, Lender shall be entitled to elect- (o exercise its rights and remedies against any or all
of the Premises, Personal Property and Eqvipment in such order and manner as is now or
hereafter permitted by applicable law;

(i)  Lender shall be entitizd to elect to proceed against any or all of
the Premises, Personal Property and Equipment in any «nanner permitted under applicable law;
and if Lender so elects pursuant to applicable law, thc powsr of sale herein granted shall be
exercisable with respect to all or any of the Premises, Personal Property and Equipment
covered hereby, as designated by Lender and Lender is hereby euathorized and empowered to
conduct any such sale of the Premises, Personal Property and Equipment in accordance with
the procedures applicable to real property;

(i)  Should Lender elect to sell any portion of the-d>zenrity Property
which is Personal Property or Equipment that the Lender has elected under applicable law to
sell together with the Premises in accordance with the laws governing a sale of rezi property,
Lender shall give such notice of Event of Default and election to sell as may then be required
by law. Thereafter, upon the expiration of such time and the giving of such notice of sale as
may then be required by law, and without the necessity of any demand on Borrower, Lender at
the time and place specified in the notice of sale, shall sell the Premises or part thereof at
public auction to the highest bidder for cash in lawful money of the United States. Lender may
from time to time postpone any sale hereunder by public announcement thereof at the time and
place noticed therefor;

(iv)  If the Security Property consists of several lots, parcels or items
of property, Lender shall, subject to applicable law, (A) designate the order in which such lots,
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parcels or items shall be offered for sale or sold, or (B) elect to sell such lots, parcels or items
through a single sale, or through two or more successive sales, or in any other manner Lender
designates. Any Person, including Borrower or Lender, may purchase at any sale hereunder.
Should Lender desire that more than one sale or other disposition of the Security Property be
conducted, Lender shall, subject to applicable law, cause such sales or dispositions to be
conducted simultaneously, or successively, on the same day, or at such different days or times
and in such order as Lender may designate, and no such sale shall terminate or otherwise affect
the lien of this Security Instrument on any part of the Security Property not sold until all the
Debt has been paid in full. In the event Lender elects to dispose of the Security Property
through more than one sale, except as otherwise provided by applicable law, Borrower agrees
to pay the ~osts and expenses of each such sale and of any judicial proceedings wherein such
sale may be made.

Before taking titie to-or possession of all or any portion of the Security Property, Lender may
order the performance of environmental assessments of the Security Property by qualified
professionals, the cost ¢f which shall borne by Borrower and secured hereby.

11.2. Borrower’s Waivers. It shall not be necessary for Lender to have actual
or constructive possession of any pait of the Security Property in order to pass the title to and
the right of possession of the Securty Property, and the title to and the right of possession of
the Security Property shall pass to the garchaser or purchasers thereof at any sale permitted
under this Section 11 as fully as if the same 2ctually had been present and delivered. To the
fullest extent allowed by applicable law, upon foreclosure of this Security Instrument, whether
by power of sale or any other nonjudicial or judicial foreclosure process, Borrower or any
Person claiming any part of the Security Property by, through or under Borrower shall not be
entitled to direct the order of sale or to a marshalling ¢f assets or a sale in inverse order of
alienation. The recitals and statements of fact contained in 2u5, notice or in any conveyance to
the purchaser or purchasers at any sale hereunder shall be prima facie evidence of the truth of
such facts, and all prerequisites and requirements necessary to toz validity of any such sale
shall be presumed to have been performed. In the event of a foreclziuie sale, to the extent that
Borrower or an Affiliate is in possession of the Premises, Borrower shail'be deemed a tenant at
will of the purchaser at such judicial foreclosure sale and shall be liable fcr a reasonable rental
for the use of the Premises; and if Borrower or an Affiliate (if applicable) refus<s. to surrender
possession of the Premises upon demand, the purchaser shall be entitled to-institute and
maintain the statutory action of forcible entry and detainer and procure a writ o possession
thereunder, and Borrower expressly waives all damages sustained by reason thereof and
Borrower agrees to pay to the purchaser the reasonable costs and expenses (including all
reasonable attorneys’ fees and expenses) of such action and writ.

11.3. Recovery of Advances. To the extent permitted by law, Lender shall
have the right, from time to time, to bring an appropriate action to recover any sums required
to be paid by Borrower under the terms of this Security Instrument, the Note and/or any other
Loan Document as they become due, without regard to whether the principal indebtedness
evidenced by the Note or any other sums secured by this Security Instrument shall be due, and,
subject to the limitations imposed by law, without prejudice to the right of Lender thereafter to

-13-

T66S6080




UNOFFICIAL COPY

bring an action of foreclosure, to exercise any power of sale or to take any other action, for
any default by Borrower existing at the time the earlier action was commenced.

11.4. Sale. Upon the completion of any sale or sales of all or any portion of
the Security Property by virtue of this Section 11, Lender or any officer of any court
empowered to do so, shall execute and deliver to the accepted purchaser or purchasers, good
and sufficient instrument or instruments conveying, assigning and transferring all estate, right,
title and interest in and to the property and rights sold. In such event, Lender is hereby
irrevocably appointed the true and lawful attorney of Borrower, in its name and stead, to make
all the necessary conveyances, assignments, transfers and deliveries of any part of the Security
Property ans rights so sold, and for that purpose Lender may execute all necessary instruments
of conveyance, assignment and transfer and may substitute one or more Persons with like
power, Borrovser hereby ratifying and confirming all that Borrower’s said attorney or such
substitute or substitytes shall lawfully do by virtue hereof. Nevertheless, Borrower shall, if so
requested by Lender, vatify and confirm any such sale or sales by executing and delivering to
Lender or to such purchuser or purchasers all such instruments as may be advisable, in the
judgment of Lender, for the purpose and as may be designated in such request. To the extent
permitted by law, any such cale or sales shall operate to divest all the estate, right, title,
interest, claim and demand whatsoever, whether at law or in equity, of Borrower in and to the
properties, interests and rights so s¢ld. and shall be a perpetual bar both at law and in equity
against Borrower and against any and a!i Persons claiming or who may claim the same, or any
part thereof from, through or under Borrower:

11.5. Several Parcels. To the extent permitted by law, if any Event of Default
shall have occurred and the Note shall have been deziared due and payable, Lender shall have
the right to sell all or any portion of the Security Property in such order as it may determine,
and the right of sale hereunder shall not be exhausted by onc-or more sales, but to the extent
permitted by law successive sales may be had until all of the Secarity Property has been legally
sold. To the extent permitted by law, in the event any sale herconder is not completed or is
defective in the opinion of Lender, such sale shall not exhaust the pswer of sale hereunder, and
Lender shall have the right to cause a subsequent sale or sales.

11.6. Lender Authorized to Execute Instruments. Boizower irrevocably
appoints (which appointment is coupled with an interest) Lender the trie-and lawful
attorney-in-fact of Borrower, in its name and stead and on its behalf, for thc purpose of
effectuating any sale, assignment, transfer or delivery for the enforcement of this Security
Instrument after the occurrence and during the continuance of an Event of Default hereunder,
to execute and deliver all such deeds, assignments, bills of sale and other instruments as
Lender may consider necessary or appropriate, with full power of substitution, Borrower
hereby ratifying and confirming all that such attorney or any substitutes thereof shall lawfully
do by virtue hereof. Nevertheless, if so requested by Lender or any purchaser, Borrower shall
ratify and confirm any such sale, assignment, transfer or delivery by executing and delivering
to Lender or such purchaser all deeds, assignments, bills of sale, releases and other proper
instruments to effect such ratification and confirmation as may be designated in any such
request.
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11.7. Purchase of Security Property by Lender. Lender or any nominee of
Lender may be a purchaser of the Security Property or of any interest therein at any sale
thereof, and may apply to the purchase price all or any part of the Debt secured hereby in lieu
of payment in cash of the amount of such Debt applied. Any such purchaser shall, upon any
such purchase, acquire good title to the property so purchased, free of the Lien of this Security
Instrument and free of all rights of redemption in Borrower.

11.8. Receipt a Sufficient Discharge to Purchaser. Upon any sale of the
Security Property after the Note becomes due and payable, whether at maturity, by declaration

of acceleration or by automatic acceleration after an Event of Default or otherwise, the receipt
of Lender o2 the receipt of the officer making the sale under judicial proceedings shall, to the
fullest extent legally permitted, be sufficient discharge to the purchaser for the purchase
money, and such purchaser shall not be obligated to see to the application thereof.

11.9.. ¥aiver of Marshalling, Appraisement, Valuation. Borrower hereby
waives all rights, legal‘and equitable, it may now or hereafter have to require marshalling of

assets or to require upon forcclosure sales of assets in a particular order. Each successor and
assign of Borrower, including a holder of a Lien subordinate to the Lien created hereby
(without implying that Borrower has, except as expressly provided herein, a right to grant an
interest in, or a subordinate Lien or, the Security Property or any part thereof), by acceptance
of its interest or Lien agrees that it sha!l b< bound by the above waiver, as if it gave the waiver
itself. Borrower also hereby waives, to the fi:l! extent it may lawfully do so, the benefit of all
laws providing for rights of appraisement, valuation, stay or extension or of redemption after
foreclosure now or hereafter in force.

11.10. Sale Shall be a Bar Against Boricwzr. The sale of all or any portion of
the Security Property in connection with the exercise eof remedies under this Security
Instrument after the Note becomes due and payable, wheiher at maturity, by declaration of
acceleration or by automatic acceleration after an Event of Deavlt or otherwise, shall, to the
full extent legally permitted, forever be a perpetual bar against Borrawer’s asserting any claim
to title to such portion of the Security Property so sold.

12. APPOINTMENT OF RECEIVER. If an Event ot Delanlt shall have
occurred and be continuing, Lender shall, to the fullest extent permitted by law as a matter of
right, be entitled to the appointment of a receiver for all or any part of the Security Property,
whether such receivership be incidental to a proposed sale of the Security Froperty or
otherwise, and Borrower hereby consents to the appointment of such a receiver and will not
oppose any such appointment.

13.  POSSESSION. MANAGEMENT AND INCOME UPON DEFAULT.

13.1. If an Event of Default shall have occurred and be continuing, Lender,
with such notice, if any, to Borrower as required by law or as Lender considers appropriate in
the circumstances, and subject to the rights of Tenants and the other parties to any Operating
Agreements and the provisions of applicable law, may immediately enter upon and take
possession of the Premises by self-help, summary proceedings, ejectment or otherwise, and
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may remove Borrower and all other Persons and any and all property therefrom, and may
hold, operate and manage the same and receive all earnings, income, rents, issues and
proceeds accruing with respect thereto. Lender shall be under no liability for or by reason of
any such taking of possession, entry, removal or holding, operation or management, except (i)
for its gross negligence or willful misconduct or (ii) to the extent required by applicable law,
and except that any amounts so received by Lender shall be applied as set forth in the Note.

13.2. At the request of Lender, Borrower shall promptly execute and deliver to
Lender such instruments of assignment and other documents as Lender may deem necessary or
advisable to enable Lender or any agent or representative designated by Lender, at such time
or times an4 nlace or places as Lender may reasonably specify, to obtain possession of all or
any portion or-portions of the Security Property to which Lender shall at the time be entitled
hereunder, sutjert to the rights of Tenants and the other parties to any Operating Agreements.
If Borrower shalt fuil for any reason to execute and deliver such instrument or document after
such request by Leadci. Lender, to the fullest extent permitted by law, may (i) obtain a
judgment conferring ot: Lender the right to immediate possession and requiring Borrower to
execute and deliver such jusiruments and documents to Lender, which entry of judgment
Borrower, to the extent it may lawfully do s0, hereby specifically consents and (ii) pursue the
Security Property wherever it may be found and to the extent lawfully permitted, take
possession of and remove the same, ‘supiect to the rights of Tenants.

13.3. Upon every taking ¢f prssession pursuant to this Section 13, Lender may
(but shall have no obligation to}, from time to time, make all such expenditures for
maintenance, tnsurance, repairs, replacements, alerations, additions and improvements to and
of the Premises as it may reasonably deem proper ard all such expenditures made prior to any
foreclosure sale, deed in lieu of foreclosure or similir action pursuant to which title to the
Security Property is conveyed to Lender, Lender’s desigrce or any third party shall be at
Borrower’s expense and shall constitute additional indevtediiess secured by the affected
Security Property. In such case, Lender, to the fullest extent pervpitted by law, shall have the
right to manage, control, use, operate, store, lease or otherwise de2i with the Security Property
and to carry on the business and exercise all the rights and powery of Borrower relating
thereto, as Lender shall deem best, including the right to enter int» aiy and all such
agreements with respect to the management, cleaning, control, use, operatior; storage, leasing
of or otherwise dealing with the Security Property, or any part thereof, as l.ender may
determine; and, to the fullest extent permitted by law, Lender shall be entitled tc ¢ollect and
receive all tolls, rents, revenues, issues, income, products and profits of the Security Property
and every part thereof. Such tolls, rents, revenues, issues, income, products and profits may
be applied to pay the expenses of the management, control, use, operation, storage, leasing of
or otherwise dealing with the Premises and of conducting the business thereof, and of all
maintenance, repairs, replacements, alterations, additions and improvements, and to make all
payments which Lender may be required or may elect to make, if any, for Taxes, Other
Charges, assessments, insurance or other proper charges upon the Security Property or any
part thereof (including the employment of engineers and accountants to examine, inspect and
make reports), and all other payments which Lender may be required or authorized to make
under any provision of this Security Instrument.
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14. RIGHT OF LENDER TO PERFORM BORROWER’S COVENANTS.
If Borrower shall fail to make any payment or perform any act required to be made or
performed hercunder or under any other Loan Document, Lender, upon notice to Borrower
and upon the expiration of any applicable grace or cure period, if any (except in the case of
any emergency that threatens bodily injury or material damage to property, in which case
Lender will allow such notice and grace or cure period, if any, as is reasonable under the
circumstances) and subject to Borrower’s Contest Right, but without waiving or releasing any
obligation, Default or Event of Default, may (but shall be under no obligation to) at any time
thereafter make such payment or perform such act for the account and at the expense of
Borrower, and, to the extent permitted by applicable law, may enter upon the Premises for
such purpese, and take all such action thereon as, in the judgment of Lender, may be
reasonably neccssary or appropriate therefor, subject to the rights of Tenants and other parties
under Operating’ Agreements. All sums so paid by Lender and all reasonable costs and
expenses (includiing 4! attorneys’ fees and expenses) so incurred, together with interest thereon
at the Default Rate rrums-the date of payment by Lender until paid, shall constitute additional
indebtedness secured by tris Security Instrument and shall be paid by Borrower to Lender upon
demand therefor.

15. REMEDIES CUMULATIVE. To the extent permitted under applicable
law, each right, power and remedy of Lender provided for in this Security Instrument or any
other Loan Document or now or herceiter existing at law or in equity or by statute or
otherwise shall be cumulative and concurreni-and shall be in addition to every other right,
power or remedy provided for in this Security Irstrument or any other Loan Document or now
or hereafter existing at law or in equity or by stairie (including the Uniform Commercial Code
as enacted in the State where the Security Property 15 l¢cated) or otherwise, and the exercise or
beginning of the exercise by Lender of any one or 1acre of the rights, powers or remedies
provided for in this Security Instrument or any other Lozn Document or now or hereafter
existing at law or in equity or by statute or otherwise shali-put preclude the simultaneous or
later exercise by Lender, to the extent permitted by law, of any or all of such other rights,
powers or remedies.

16. GOVERNING LAW: CONSENT TO JURISDICTION

(@ THIS SECURITY INSTRUMENT WAS NEGOTIAT:D IN THE
STATE OF NEW YORK, AND GIVEN BY BORROWER AND ACCEPTED 5 LENDER
IN THE STATE OF NEW YORK, AND THE PROCEEDS OF THE LOAN DELIVERED
PURSUANT HERETO WERE DISBURSED FROM THE STATE OF NEW YORK, WHICH
STATE THE PARTIES AGREE HAS A SUBSTANTIAL RELATIONSHIP TO THE
PARTIES AND TO THE UNDERLYING TRANSACTION EMBODIED BY THE LOAN
DOCUMENTS, AND IN ALL RESPECTS, INCLUDING MATTERS OF
CONSTRUCTION, VALIDITY AND PERFORMANCE, THIS SECURITY INSTRUMENT
AND THE OBLIGATIONS ARISING HEREUNDER SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK
APPLICABLE TO CONTRACTS MADE AND PERFORMED IN SUCH STATE AND ANY
APPLICABLE LAW OF THE UNITED STATES OF AMERICA EXCEPT THAT AT ALL
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TIMES THE PROVISIONS FOR THE CREATION, PERFECTION, AND ENFORCEMENT
OF THE LIENS AND SECURITY INTERESTS CREATED PURSUANT HERETO AND
PURSUANT TO THE OTHER LOAN DOCUMENTS SHALL BE GOVERNED BY AND
CONSTRUED ACCORDING TO THE LAW OF THE STATE IN WHICH THE SECURITY
PROPERTY IS LOCATED, IT BEING UNDERSTOOD THAT, TO THE FULLEST
EXTENT PERMITTED BY THE LAW OF SUCH STATE, THE LAW OF THE STATE OF
NEW YORK SHALL GOVERN THE CONSTRUCTION, VALIDITY AND
ENFORCEABILITY OF ALL LOAN DOCUMENTS AND ALL OF THE OBLIGATIONS
ARISING HEREUNDER OR THEREUNDER. TO THE FULLEST EXTENT PERMITTED
BY LAW, BORROWER HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVES
ANY CLAM TO ASSERT THAT THE LAW OF ANY OTHER JURISDICTION
GOVERNS THIS SECURITY INSTRUMENT, AND THIS SECURITY INSTRUMENT
SHALL BE GOYVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS
OF THE STATE COF NEW YORK PURSUANT TO § 5-1401 OF THE NEW YORK
GENERAL OBLIGATIONS LAW,

(b) ANY ~LEGAL SUIT, ACTION OR PROCEEDING AGAINST
BORROWER OR LENDEK.ARISING OUT OF OR RELATING TO THIS SECURITY
INSTRUMENT MAY AT LENDER’S ELECTION BE INSTITUTED IN ANY FEDERAL
OR STATE COURT IN NEW YCORX, NEW YORK, AND BORROWER WAIVES ANY
OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF
VENUE OF ANY SUCH SUIT, ACTION OR PROCEEDING, AND BORROWER HEREBY
IRREVOCABLY SUBMITS TC THE JURISDICTION OF ANY SUCH COURT IN ANY
SUIT, ACTION OR PROCEEDING. BORRCYER DOES HEREBY DESIGNATE AND
APPOINT CT CORPORATION SYSTEM, WITH OFFICES AT 1633 BROADWAY, NEW
YORK, NEW YORK 10019, OR AT SUCH OTH<EK OFFICE IN NEW YORK, NEW
YORK, AS ITS AUTHORIZED AGENT TO ACCEPT AND ACKNOWLEDGE ON ITS
BEHALF SERVICE OF ANY AND ALL PROCESS WHICE MAY BE SERVED IN ANY
SUCH SUIT, ACTION OR PROCEEDING IN ANY FEDERAL DR STATE COURT IN
NEW YORK, NEW YORK, AND AGREES THAT SERVICE Cr PROCESS UPON SAID
AGENT AT SAID ADDRESS AND WRITTEN NOTICE OF SAID SERVICE OF
BORROWER MAILED OR DELIVERED TO BORROWER IN THE MANNER PROVIDED
HEREIN SHALL BE DEEMED IN EVERY RESPECT EFFECTIVE ZERVICE OF
PROCESS UPON BORROWER, IN ANY SUCH SUIT, ACTION OR PROCEEDING IN
THE STATE OF NEW YORK. BORROWER (I) SHALL GIVE PROMPT NCTICE TO
LENDER OF ANY CHANGED ADDRESS OF ITS AUTHORIZED AGENT HEREUNDER,
(I) MAY AT ANY TIME AND FROM TIME TO TIME DESIGNATE A SUBSTITUTE
AUTHORIZED AGENT WITH AN OFFICE IN NEW YORK, NEW YORK (WHICH
OFFICE SHALL BE DESIGNATED AS THE ADDRESS FOR SERVICE OF PROCESS),
AND () SHALL. PROMPTLY DESIGNATE SUCH A SUBSTITUTE IF ITS
AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN NEW YORK, NEW YORK
OR IS DISSOLVED WITHOUT LEAVING A SUCCESSOR.

17. NO WAIVER. No failure by Lender to insist upon the strict
performance of any term hereof or to exercise any right, power or remedy consequent upon a
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breach thereof shall constitute a waiver of any such term or of any such breach. No waiver of
any breach shall affect or alter this Security Instrument, which shall continue in full force and
effect, or shall affect or alter the rights of Lender with respect to any other then-existing or
subsequent breach. Neither Borrower nor any other Person now or hereafter obligated for
payment of all or any part of the sums now or hereafter secured by this Security Instrument
shall be relieved of such obligation by reason of the failure of Lender to comply with any
request of Borrower or of any other Person so obligated, to take action to foreclose on this
Security Instrument or otherwise to enforce any provisions of this Security Instrument or the
Note or by reason of the release, regardless of consideration, of ail or any part of the security
held for the Debt secured by this Security Instrument, or by reason of any agreement or
stipulation between any subsequent owner of any of the Security Property and Lender
extending the <ime of payment or modifying the terms of this Security Instrument or the Note
without first havipg obtained the consent of Borrower or such other Persons; and in the latter
event Borrower au-all such other Persons shall continue to be liable t0 make payments
according to the terms of any such extension or modification agreement, unless expressly
released and dischargea in-writing by Lender.

18. EXCULZATION. NOTWITHSTANDING ANYTHING HEREIN
THAT MAY BE CONSTRUED ' TO THE CONTRARY, THE TERMS OF SECTION 12.24
OF THE LOAN AGREEMENT RFELATING TO THE EXCULPATION OF BORROWER
ARE INCORPORATED HEREIN BY Rs+ERENCE AS IF FULLY SET FORTH HEREIN.

19. ADDITIONAL SECURITY. Without notice to or consent of Borrower
and without impairment of the Lien and rights crcated by this Security Instrument, Lender may
accept (but Borrower shall not be obligated to furzush unless otherwise required under the
Loan Documents) from Borrower or from any other P<rson or Persons, additional security for
the Note.

20. RELEASE. The provisions of Section 2:6.0f the Loan Agreement shall
apply with respect to the discharge and satisfaction of this Security J:'stmiment.

21.  SECURITY AGREEMENT, ETC.

21.1. Grant of Security. This Security Instrument is a security agreement
within the meaning of the Uniform Commercial Code of the state where the Premnises.is located
with respect to all personal property now or hereafter located at the Premises and owned by
Borrower as to which the creation and perfection of a security interest are subject to such
Uniform Commercial Code (the “Personal Property”), and is also a deed of trust or
mortgage, as applicable, as to those portions of the Security Property that are classified as real
property. Borrower hereby grants to Lender a security interest in and to the Personal Property
to secure the payment of the Note. Any completely executed counterpart of this instrument
may be filed as a deed of trust or mortgage, as applicable, on real property or fixtures, as a
security agreement or financing statement on personal property or as both. The address of
Borrower, as debtor, and the address of Lender, as secured party, are shown on the initial page
of this Security Instrument.
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21.2. Financing Statements. Upon Lender’s reasonable request, Borrower
shall cause all financing statements (and cooperate with Lender with respect to continuation
statements) and other instruments with respect to the Personal Property at all times to be kept
recorded, filed or registered in such manner and in such places as may be required by law fully
to evidence, perfect and secure the interests of Lender in the Personal Property, and shall pay
all filing fees in connection therewith. Borrower hereby appoints Lender as its attorney-in-fact
to perform the obligations of Borrower under this Section 21, at the expense of Borrower, in
the event it fails to do so.

21.3. Multiple Remedies. If an Event of Default shall have occurred and be

continuing, -Iender shall have the option of proceeding, to the extent permitted under

applicable law; as to both real and personal property in accordance with its rights and remedies
in respect of the real property as an alternative to proceeding in accordance with the provisions
of the Uniform Zomymercial Code; and Lender may exercise any and all of the other rights of a
secured party under srch Uniform Commercial Code. Any sale of the Personal Property may
be held as part of and 1i: conjunction with a sale by Lender of the Land.

21.4. Waiver.of Rights. To the extent permitted under applicable law,
Borrower waives all rights of redemption after foreclosure and all other rights and remedies of
a debtor thereunder and all formalities prescribed by law relative to the sale or disposition of
the Personal Property after the occurrercs and during the continuance of an Event of Default
hereunder and all other rights and remedics of Borrower with respect thereto. In exercising its
right to take possession of the Personal Pronerty upon the occurrence and during the
continuance of an Event of Default hereunder, Leiucer, personally or by its agents or attorneys,
and subject to the rights of any Tenant or other pairy io an Operating Agreement, may, to the
extent permitted by law, enter upon any part of the Pre:nises without being guilty of trespass or
any wrongdoing, and without liability for damages thereby cccasioned, except damages arising
from Lender’s negligence or willful misconduct. To the exteat any notice of sale or other
disposition of the Personal Property is required and cannot b= waived, in the event Lender
elects to proceed with respect to the Personal Property separatel; from the real property,
Lender shall give at least ten (10) Business Days’ notice of the sale ¢f the Personal Property,
which shall for all purposes be deemed to be commercially reasonable.” Al recitals in any
instrument of assignment or any other instrument executed by Lender inciZeri.to any sale,
transfer, assignment, lease or other disposition or utilization of the Personal Froperty or any
part thereof after the occurrence of an Event of Default shall be full proof of the raaiter stated
therein and no other proof shall be required to establish full legal propriety of the sale or other
action taken by Lender or of any fact or condition incident thereto, all of which shall be
deemed conclusively to have been performed or to have occurred.

21.5. Expenses of Disposition of Personal Property. Borrower shall reimburse
Lender, within ten (10) days after demand, for all reasonable expenses of retaking, holding,

preparing for sale, lease or other use or disposition, selling, leasing or otherwise using or
disposing of the Personal Property which are incurred, including all reasonable attorneys’ fees
and expenses, and all such expenses shall be added to Borrower’s obligations to Lender and
shall be secured hereby.

-20-

16656080




UNOFFICIAL COPY

22. FINANCING STATEMENT. Borrower and Lender agree that this
Security Instrument shall constitute a Security Agreement within the meaning of the Illinois
Uniform Commercial Code (hereinafter referred to as the “Code”) with respect to (i) all sums
at any time on deposit for the benefit of Lender or held by the Lender (whether deposited by or
on behalf of Borrower or anyone else) pursuant to any of the provisions of the Note, the Loan
Agreement, or the other Loan Documents and (ii) with respect to any personal property
included in the granting clauses of this Security Instrument, which personal property may not
be deemed to be affixed to the Security Property or may not constitute a “fixture” (within the
meaning of Section 9-313 of the Code) (which property is hereinafter referred to as “Personal
Property”), and all replacements of, substitutions for, additions to, and the proceeds thereof
(all of said Personal Property and the replacements, substitutions and additions thereto and the
proceeds thercof being sometimes hereinafter collectively referred to as the “Collateral”), and
that a security interest in and to the Collateral is hereby granted to the Lender, and the
Collateral and ail of Corrower’s right, title and interest therein are hereby assigned to Lender,
all to secure payment-of the Debt. All of the provisions contained in this Security Instrument
pertain and apply to the Collateral as fully and to the same extent as to any other property
comprising the Security Propertv; and the following provisions of this Paragraph shall not limit
the applicability of any other prevision of this Security Instrument but shall be in addition
thereto:

(1) Borrower (being tli= Debtor as that term is used in the Code) is and will
be the true and lawful owner of the Collaierz:, except such incidental furnishings, fixtures and
equipment which are leased by Borrower, or cwasd by tenants of Borrower, and whose value,
in the aggregate, is immaterial relative to the owréd collateral, subject to no liens, charges or
encumbrances other than the lien hereof, other liens and encumbrances benefiting Lender-and
no other party, and liens and encumbrances, if anv. expressly permitted by the Loan
Documents;

(i)  The Collateral is to be used by Borrcwer or its tenants solely for
business purposes;

(iii)  The Collateral will be kept at the Security Property” (except for normal
replacement of Personal Property) and will not be removed therefrom wiuioui.the consent of
Lender (being the Secured Party as that term is used in the Code). The Celizteral may be
affixed to the Security Property but will not be affixed to any other real estate;

(iv) The only persons having any interest in the Security Property are
Borrower, Lender , tenants and holders of interests, if any, expressly permitted hereby;

(v)  No financing statement (other than financing statements showing Lender
as the sole secured party, or with respect to liens or encumbrances, if any, expressly permitted
hereby) covering any of the Collateral or any proceeds thereof is on file in any public office
except pursuant hereto; and Borrower at its own cost and expense, upon demand, will furnish
to Lender such further information and will execute and deliver to Lender such financing
statements and other documents in form satisfactory to Lender and will do all such acts as
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Lender may reasonably request at any time or from time to time or as may be necessary or
appropriate to establish and maintain a perfected security interest in the Collateral as security
for the Debt, subject to no other liens or encumbrances, other than liens or encumbrances
benefiting Lender and no other party and liens and encumbrances, if any, expressly permitted
hereby; and Borrower will pay the cost of filing or recording such financing statements or
other documents, and this instrument, in all public offices wherever filing or recording is
deemed by Lender to be desirable;

(vi)  Upon an Event of Default, Lender shall have the remedies of a secured
party under the Code, including, without limitation, the right to take immediate and exclusive
possession o1 the Collateral, or any part thereof, and for that purpose, so far as Borrower can
give authority therefor, with or without judicial process, may enter (if this can be done without
breach of the pesce) upon any place which the Collateral or any part thereof may be situated
and remove the cazp2 therefrom (provided that if the Collateral is affixed to real estate, such
removal shall be subjeci to the conditions stated in the Code); and Lender shall be entitled to
hold, maintain, preserve and prepare the Collateral for sale, until disposed of, or may propose
to retain the Collateral subject to Borrower’s right of redemption in satisfaction of Borrower’s
obligations, as provided in the Code. Lender may render the Collateral unusable without
removal and may dispose of the Collateral on the Security Property. Lender may require
Borrower to assemble the Collateral and make it available to Lender for its possession at a
place to be designated by Lender which 7= reasonably convenient to both parties. Lender will
give Borrower at least twenty (20) days’ neiice to time and place of any public-sale of the
Collateral or of the time after which any private-sale or any other intended disposition thereof
is made. The requirements of reasonable noticz shall be met if such notice is mailed, by
certified United States mail or equivalent, postage prepaid, to the address of Borrower
hereinabove .set forth at least twenty (20) days befcre the time of the sale or disposition.
Lender may buy at any public sale. Lender may buy at piivate sale if the Collateral is of a
type customarily sold in a recognized market or is of a type which is the subject of widely
distributed standard price quotations. Any such sale may be leid in conjunction with any
foreclosure sale of the Security Property. If Lender so elects, thé Security Property and the
Collateral may be sold as one lot. The net proceeds realized upon anv such disposition, after
deduction for the expenses of retaking, holding, preparing for sale, selling and the reasonable
attorneys’ fees and legal expenses incurred by Lender, shall be applied agains the Debt in such
order or manner as Lender shall select. Lender will account to Borrower tcr any surplus
realized on such disposition;

(vii) The terms and provisions contained in this Section 32.13, unless the
context otherwise requires, shall have the meanings and be construed as provided in the Code;

(viii) This Security Instrument is intended to be a financing statement within
the purview of Section 9-402(6) of the Code with respect to the Collateral and the goods
described herein, which goods are or may become fixtures relating to the Security Property.
The addresses of Borrower (Debtor) and Lender (Secured Party) are hereinabove set forth.
This Security Instrument is to be filed for recording with the recorder of deeds of the county or
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counties where the Security Property is located. Borrower is the record owner of the Security
Property;

(ix) To the extent permitted by applicable law, the security interest created
hereby is specifically intended to cover all Leases between Borrower or its agents as lessor,
and various tenants named therein, as lessee, including al extended terms and all extensions
and renewals of the terms thereof, as well as any amendments to or replacement of said
Leases, together with all of the right, title and interest of Borrower, as lessor thereunder; and

(x) The address of Borrower, from which information concerning the
security interests in the Collateral may be obtained, is set forth on page 1 of this Security
Instrumen.

23. » EXPENSES OF LENDER.

23.1. ‘Ifany action, suit or other proceeding affecting the Security Property or
any part thereof shall b commenced in which action, suit or proceeding Lender is made a
party or participates or in vwhiclii the right to use the Security Property or any part thereof is
threatened, or in which it becom<s iecessary in the reasonable judgment of Lender to defend
or uphold the interest of Lender under this Security Instrument (including any action, suit or
proceeding to establish or uphold the compliance of the Improvements with any Legal
Requirement), then ali out-of-pocket amcunts reasonably paid or incurred by Lender for the
expense of any such action, suit or other prcceeding or to protect its rights therein (whether or
not Lender is made or becomes a party thereto) or otherwise to enforce or defend the rights
and lien created by this Security Instrument (iacivding all reasonable -attorneys’ fees and
expenses), shall be paid by Borrower upon demand and, if not paid within ten (10) days of the
giving of such demand, shall bear interest at the Defav!i Rate from the date of the payment or
incurring thereof, and any such amount and the interest theieon shall be a Lien on the Security
Property, prior to any right, or right to, interest in, or clann upon the Security Property
attaching or accruing subsequent to or otherwise subordinate 0 ihe Lien of this Security
Instrument, and the same shall be deemed to be indebtedness secured heceby.

23.2. In the event this Security Instrument or the Note is placcd-in the hands of
counsel for collection of any amount payable hereunder or thereunder or for.inc enforcement
of any of the provisions hereof or thereof and if an Event of Default shall have occurred and
shall then be continuing, Borrower agrees to pay all reasonable costs associated therewith
incurred by Lender, either with or without the institution of an action, suit or other
proceeding, in addition to all costs, disbursements and allowances provided by law, all such
costs to be paid upon demand, together with interest thereon at the Default Rate from the date
of notice or incurring thereof, and the same shall be deemed to be part of the indebtedness
secured hereby.

24. MISCELLANEQUS. This Security Instrument may be discharged or
terminated only by an instrument in writing signed by the party against which enforcement of
such discharge or termination is sought. This Security Instrument shall be binding upon each
of Borrower and Lender and their respective successors and permitted assigns and all Persons
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claiming under or through Borrower and Lender or any such successors or permitted assigns,
and shall inure to the benefit of and be enforceable by Borrower and Lender and their
respective successors and permitted assigns. This Security Instrument may be executed in any
number of counterparts, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

25. NON-MERGER. It is the intention and agreement of Borrower and
Lender there shall be no merger of this Security Instrument and any estate in the Premises, by
reason of the fact that the same Person may own or hold the Premises, and/or this Security
Instrument.

26.  ASSIGNMENT OF RENTS AND BORROWER'’S INTEREST IN
LEASES.

26.1. During the term hereof, Borrower hereby pledges, grants, sells, assigns,
conveys, delivers, transie's and sets over to Lender, to the extent permitted by law and subject
to the terms and conditions hareof, all of Borrower’s right, title and interest, now or hereafter
acquired, in and to any and-ali existing Leases, Operating Agreements and any Leases and
Operating Agreements that may lereafter be entered into by Borrower and any modifications,
renewals, extensions or replacemen:s thereof, and any guaranties of the Tenant’s obligations
under any Lease (each such guaranty, ‘a ‘ L.ease Guaranty”) and all right, title and interest of
Borrower thereunder, including all claim, right and demand to receive, collect and retain all
rents and all other amounts due thereunder and under any modifications, renewals or
extensions thereof, including:

(a) the immediate and continuing rigr. of Borrower to receive and collect all
amounts payable by all Tenants, subtenants or other pa:riies nursuant to the Leases, Operating
Agreements and Lease Guaranties, including (A) all rents (including all amounts payable to
Borrower on account of maintenance, repairs, taxes, insurance and common area charges or
similar charges), income, revenues, issues, profits, insurance procezds. condemnation awards
and other payments, tenders and security payable to or receivable by Borrower under the
Leases and the Operating Agreements, (B) all damages or other amounts jayable in the event
of any disposition, expiration or termination of any Lease or Operating Agracénient pursuvant to
the terms thereof, by operation of law or otherwise, (C) any indemnificziion. against, or
reimbursement for, sums paid and costs and expenses incurred by Borrower undzr any Lease
or Operating Agreement or otherwise, (D) any award in the event of the bankruptcy of any
Tenant or guarantor of a Lease or Operating Agreement and (E) any security deposits, other
security instrwments, other deposits or prepayments with respect to any such Lease or
Operating Agreement;

(b)  all claims, rights, powers, privileges and remedies of Borrower, whether
provided for in any Lease, Operating Agreement or Lease Guaranty or arising by statute or at
law or in equity or otherwise, consequent to any failure on the part of any Tenant to perform
or comply with any term of any Lease or any other party to comply with any Operating
Agreement or any Lease Guaranty;
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(c)  all right to take all action upon the happening of a default under any
Lease, Operating Agreement or Lease Guaranty as shall be permitted by any such Lease,
Operating Agreement, Lease Guaranty, or by law, including the commencement, conduct and
consummation of proceedings at law or in equity; and

(d) the full power and authority, in the name of Borrower or otherwise, to
enforce, collect, receive and make receipt for any and all of the foregoing and to do any and all
other acts and things whatsoever that Borrower is or may be entitled to do under any Lease,
Operating Agreement or Lease Guaranty.

26.2. Except as otherwise required by applicable law or as provided for in the
Loan Docunients, any funds received by Lender under this Section 26 may be applied by
Lender to the Lebt in such order as Lender may in its sole discretion determine to be
appropriate, includioe the payment of costs and expenses in connection with the maintenance,
operation, improvelnen:, insurance, taxes and upkeep of the Security Property and payment of
amounts then due and‘pavable under the Loan Agreement or the other Loan Documents.
Lender shall be accountable o Borrower only for monies acmally received by Lender pursuant
hereto. Neither the collection of said funds and the application thereof as aforesaid, nor any
act done or omitted pursuant to (he power and rights granted to Lender hereunder, shall cure
or waive any Default or Event of Default or waive, modify or affect any notice of Default or
Event of Default or invalidate any act <cie pursuant to such notice, nor shall the same be a
waiver of any of Lender’s rights and reriedisc under the Note, this Security Instrument, the
Loan Agreement or the other Loan Documen:s. -

26.3. (a) This Section 26 constituics « present, absolute, effective, irrevocable
and complete assignment by Borrower to Lender of Borrower’s interest in the Leases and the
right to collect all sums payable to Borrower thereunuer and apply the same, which is not
conditioned upon Lender being in possession of the Premises: however, so long as no Event of
Default shall have occurred and be continuing, Borrower shairiave an exclusive license to
operate the Security Property, to enforce the obligations of the Tena:tc nnder the Leases and of
parties under the Operating Agreements, and to exercise all the rights and remedies of the
landlord under the Leases and the Operating Agreements (including, witnoat limitation, the
right to receive all rents and other amounts described above), subject, howeves. to compliance
with the provisions of this Security Instrument and the other Loan Documents.

(b) If any Event of Default shall have occurred and be continuing, the
license granted in Section 26.3(a) shall immediately cease and terminate, without waiver of
such Event of Default, with or without notice, any action or proceeding or the intervention of a
receiver appointed by a court, and Lender or an agent or receiver appointed by Lender may,
without regard for the adequacy of the security for the indebtedness secured hereby, the
commission of waste or the solvency of Borrower, and subject to applicable statutory
requirements, if any, do any or all of the following:

(i) exercise any of Borrower’s rights under the Leases, Operating
Agreements and Lease Guaranties;
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(i)  enforce the Leases, Operating Agreements and Lease Guaranties;

(i) demand, collect, sue for, attach, levy, recover, receive,
compromise and adjust, and make, execute and deliver receipts and releases for all rents or
other payments that may then be or may thereafter become due, owing or payable with respect
to the Leases, Operating Agreements and Lease Guaranties;

(iv) demand that any sums held by Borrower with respect to the
Leases, Operating Agreement or Lease Guaranties (including any security deposits, other
deposits or prepayments) be immediately remitted to Lender; and

(v)  generally, do, execute and perform any other act, deed, matter or
thing whatsoevcr that ought to be done, executed and performed in and about or with respect to
the Leases, Operating Agreements and Lease Guaranties.

26.4. ‘Barrower hereby irrevocably authorizes and directs each Tenant under a
Lease and each other pariy under an Operating Agreement or Lease Guaranty, at the request of
Lender, to pay by direct deposiito the Deposit Account (or such other account as the Lender
may from time to time designaf:) all rents, issues and profits accruing or due under such
Tenant’s Lease or such other party’s-Operating Agreement or Lease Guaranty.

26.5. Borrower at its expcuse will prudently enforce in all material respects (to
the extent such rights exist) each of the Leas:s, Dperating Agreements and Lease Guaranties in
accordance with their terms. Neither the execuacn and delivery of the Security Instrument or
any other Loan Document nor any action or inact'on on the part of Lender shall release (i) any
Tenant from its Lease, (ii) any party from its Operatirg Agreement, (iii} any guarantor from
any Lease Guaranty or (iv) Borrower from any of its-ubligations under the Leases or the
Operating Agreements, or constitute an assumption of aiy tuch obligation on the part of
Lender. No action or failure to act on the part of Borrower spzil adversely affect or limit the
rights of Lender under this Security Instrument or the Assignment 0f t.eases with respect to the
Security Property or, through this Security Instrument or the Ausignment of Leases with
respect to the Security Property, under the Leases, the Operating Agreements or the Lease
Guaranties.

26.6. During the term hereof, all rights, powers and privileges of Lender
herein set forth are coupled with an interest and are irrevocable, subject to the-ierms and
conditions hereof, and Borrower will not take any action under the Leases, the Operating
Agreements or otherwise which is inconsistent with the terms hereof or of the Assignment of
Leases with respect to the Security Property, and any such action inconsistent herewith or
therewith, as well as any further assignment of any rents, issues or profits from the Premises,
shall be void. To the extent permitted by law, Borrower hereby waives any requirement that
Lender commence any foreclosure proceeding with respect to any or all of the Security
Property prior to enforcement of any remedies pursuant to this Section 26, including the right
to commence and prosecute an action to appoint a receiver for Rents and all other amounts due
under any Leases, Operating Agreements or Lease Guaranties. Borrower will, from time to
time, upon request of Lender, at Borrower’s sole cost and expense, execute all instruments and
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further assurances and all supplemental instruments and take all such action as Lender from
time to time may reasonably request in order to perfect, preserve and protect the interests
intended to be assigned to Lender hereby.

26.7. Borrower hereby agrees that, except as permitted in the Loan
Agreement, it will not, unilaterally or by agreement, subordinate, amend, modify, extend,
discharge, terminate, surrender, waive or otherwise change any term of any of the Leases,
Operating Agreements or Lease Guaranties in any manner that would violate this Security
Instrument or any other Loan Document. If any of the Leases, Operating Agreements or Lease
Guaranties shall be amended as permitted thereby, they shall continue to be subject to the
provisions hereof without the necessity of any further act by any of the parties hereto.

26)8. Upon the payment, or the provision, in accordance with the applicable
provisions of this Security Instrument and the other provisions of the Loan Documents, for
payment in full, of the Debt on the Maturity Date, the assignment made in this Section 26 and
all rights hereunder assigned to Lender shall cease and terminate and shall revert to Borrower.
Further, upon the partial rezayment of, or provision for the Defeasance of, the Note and all
other sums in an amount suficient to cause the release of the Security Property from the Lien
of this Security Instrument pursuant to the terms of Section 2.6 of the Loan Agreement, the
assignment made in this Section 20 znd all rights hereunder assigned to Lender in respect
thereof shall cease and terminate and revere to Borrower.

26.9. This Section 26 shall not be construed to bind Lender to the performance
of any of the covenants, conditions or provisiors zentained in any Lease, Operating Agreement
or Lease Guaranty or otherwise impose any obligation upon Lender. Lender shall not be liable
for any loss sustained by Borrower resulting from Lende:’s failure to let the Premises or from
any other act or omission of Lender in managing the Picmises-after an Event of Default, unless
such loss is caused by the negligence, willful misconduct o bad faith of Lender. This
Section 26 shall not operate to place any obligation or Lability for the control, care,
management or repair of the Premises upon Lender, nor for the <a2rrying out of any of the
terms and conditions of the Leases or any Lease Guaranty; nor shall it Operate to make Lender
responsible or liable for any waste committed on the Premises, including the presence of any
Hazardous Substances (as defined in the Environmental Indemnity), or foi-any negligence by
any Person other than Lender in the management, upkeep, repair or control ci-the Premises
resulting in loss or injury or death to any Tenant, licensee, employee or stranger. “Nothing in
this Section 26 shall be construed as constituting Lender a “mortgagee in possession” in the
absence of the taking of actual possession of the Premises by Lender.

26.10. (a) If an Event of Default shall have occurred and be continuing, Lender
shall have the right to proceed in its own name or in the name of Borrower in respect of any
claim, suit, action or proceeding relating to the rejection of any Lease, Operating Agreement
or Lease Guaranty by or on behalf of any lessee or other party thereunder, including the right
to file and prosecute, to the exclusion of Borrower, any proofs of claim, complaints, motions,
applications, notices and other documents, in any case in respect of the lessee under such Lease
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or any other party under any Operating Agreement or Lease Guaranty under the Bankruptcy
Code.

(b)  If there shall be filed by or against Borrower a petition under the
Bankruptcy Code, and Borrower, as lessor under any Lease or Operating Agreement, shall
determine to reject such Lease or Operating Agreement pursuant to Section 365(a) of the
Bankruptcy Code, then Borrower shall give Lender not less than ten (10) days’ prior notice of
the date on which Borrower shall apply to the bankruptcy court for authority to reject such
Lease or Operating Agreement. Lender shall have the right, but not the obligation, to serve
upon Borrower within such ten (10) day period a notice stating that (A) Lender demands that
Borrower assume and assign such Lease, or Operating Agreement to Lender pursuant to
Section 365 of the Bankruptcy Code and (B) Lender covenants to cure or provide adequate
assurance of futuve performance under such Lease or Operating Agreement. If Lender serves
upon Borrower the notice described in the preceding sentence, Borrower shall not seek to
reject such Lease or-Cperating Agreement and shall comply with the demand provided for in
clause (A) of the preceding sentence within thirty (30) days after the notice shall have been
given, subject to the perforraance by Lender of the covenant provided for in clause (B) of the
preceding sentence.

27.  Lien Law. Borrower agrees that it will receive the advances secured and
will hold the right to receive such advanzes as a trust fund to be applied first to the purpose of
paying the cost of Improvements and fixtures,.and Borrower will apply the same first to the
payment of the cost of such improvements before using any part of the same for any other

purpose.

28. NOTICES. All notices, requests,» demands and other communications
required under the terms and provisions of this Sccurify. Instrument shall be given in
accordance with Section 12.6 of the Loan Agreement.

29. WAIVER OF TRIAL BY JURY: WAIVERUY CLAIMS.

29.1. TO THE EXTENT PERMITTED UNDER APPLICABLE LAW,
BORROWER AND LENDER HEREBY WAIVE AND SHALL WAIVLE T2IAL BY JURY
IN ANY ACTION OR PROCEEDING BROUGHT BY, OR ANY COUMNTERCLAIM
ASSERTED BY EITHER PARTY HERETO WHICH ACTION, PROCEERING OR
COUNTERCLAIM IN ANY WAY ARISES OUT OF OR IS CONNECTED WIfH THIS
SECURITY INSTRUMENT.

29.2. Borrower hereby waives any and all right to assert any setoff or
counterclaim of any nature whatsoever with respect to the Secured Obligations in any action or
proceeding by Lender to collect the same, or any portion thereof, or to enforce and realize
upon the Lien and security interest created by this Security Instrument or any other Loan
Documents; provided, however, that Borrower expressly reserves the right to assert any such
claim in a separate proceeding and, provided further that Borrower expressly reserves the right
to assert any claim in the same action commenced by Lender if such claim is of a mandatory or
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compulsory nature or would be barred or materially impaired if not asserted in the action
commenced by Lender.

30. SEVERABILITY. In case any one or more of the provisions contained
in this Security Instrument shall be invalid, illegal or unenforceable in any respect, the validity,
legality and enforceability of the remaining provisions contained herein shall not in any way be
affected or impaired thereby.

PART II
SPECIAL STATE PROVISIONS

21.  PRINCIPLES OF CONSTRUCTION. In the event of the conflict
between the terms and provisions of Part I and Part II of this Security Instrument, the terms
and provisions of P2:t II shall govern and control.

32.  CERTAIN MATTERS RELATING TO THE SECURITY PROPERTY
LOCATED IN THE STA (E OF ILLINOIS.

32.1. FIXTURE_(ILING. This Security Instrument is hereby entitled
“Mortgage, Assignment of Leases aud Rents, Security Agreement and Fixture Filing”. The
following legend is hereby added to the fizst page hereof:

THIS INSTRUMENT IS EFFECYIVE AND SHALL REMAIN
EFFECTIVE AS A FINANCING 5TATEMENT FILED AS A
FIXTURE FILING WITH RESPECT rQ ALL GOODS WHICH
ARE OR ARE TO BECOME FIXTURZS ON THE REAL
ESTATE HEREIN DESCRIBED AND 15 TC-BE FILED FOR
RECORD OR REGISTERED IN THE REAL ESTATE
RECORDS OF COOK COUNTY, ILLINOIS. TilF MAILING
ADDRESS OF LENDER AND THE ADDIESS OF
BORROWER ARE SET FORTH  WITHIN. A
PHOTOGRAPHIC OR OTHER REPRODUCTION OF THIS
INSTRUMENT OR ANY FINANCING STATEMENY
RELATING TO THIS INSTRUMENT SHALL BE
SUFFICIENT AS A FINANCING STATEMENT.

32.2. MATURITY DATE. In the first paragraph immediately following the
words “PRELIMINARY STATEMENT” on page ! hereof, the following is hereby inserted
after the words “(as defined in the Loan Agreement and hereinafter referred to as the
“Note”)”:

“which Note provides, among other things, for final payment of principal and
interest under the Note, if not sooner paid or payable as provided therein, to be
due on November 11, 2008,”
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32.3. MAXIMUM AMOUNT SECURED HEREBY. In the third paragraph
immediately following the words “PRELIMINARY STATEMENT” on page 1 hereof, the
following is hereby inserted after the words “(hereinafter the “Debt” and before the closing
parenthesis:

“(provided, however, that the indebtedness secured hereby shall in no event
exceed an amount equal to three hundred percent (300%) of the face amount of
the Note)”

32.4. WAIVER OF STATUTORY RIGHTS. Borrower hereby waives, to the
extent now or hereafter permitted by law, all rights of redemption and reinstatement of this
Security Instriient pursuant to the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15 1101 et
seq. (“IMFL”}, on behalf of itself and all those taking by, through or under Borrower.

32.5. LCMPLIANCE WITH ILLINOIS MORTGAGE FORECLOSURE
LAW. In the event that aay provision of this Security Instrument shall be inconsistent with
any provision of IMFL, the provisions of IMFL shall take precedence over the provisions of
this Security Instrument, but shall ot invalidate or render unenforceable any other provision of
this Security Instrument that can be construed in a manner consistent with IMFL. If any
provision of this Security Instrument siiall grant to Lender any rights or remedies upon any
Event of Default by Borrower which are more limited than the rights that would otherwise be
vested in Lender under IMFL in the absence ot said provision, Lender shall be vested with the
rights granted in IMFL to the full extent periiitied by law. Without limited the generality of
the foregoing, all expenses incurred by Lende: to the extent reimbursable under IMFL,
whether incurred before or after any decree or judgment of foreclosure, and whether or not
enumerated in this Security Instrument, shall be added to the Debt secured by this Security
Instrument or by the judgment of foreclosure.

32.6. JLLINOIS RESPONSIBLE PROPERTY TRANSFER ACT. None of
the Security Property falls within the definition of “real property” set forth in the Illinois
Responsible Property Transfer Act of 1988, 765 ILCS § 90-1 et seq. % 90-3(e), as amended,
(the “Act”) AND NO SET OF FACTS OR CONDITIONS EVER EXISTED DURING
BORROWER’S OCCUPANCY THAT WOULD HAVE RESULIEr IN THE
PROPERTY FALLING WITHIN THE DEFINITION OF “REAL PROPLRTY” HAD
THE ACT BEEN IN EFFECT AT THAT TIME

32.7. FINANCING STATEMENT. The following is hereby added to
Paragraph 22 hereof:

This Security Instrument also constitutes a financing statement for
the purpose of Section 9-402 of the Illinois Uniform Commercial Code (Illinois
Revised Statutes, Section 26) and shall constitute a “fixture filing” under such
statutes and shall be filed in the real estate records of Cook County, Illinois.
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(1)  Name of Borrower:
Borrower’s Mailing Address: Glenborough Realty Trust Incorporated
400 South El Camino Real
San Mateo, California 94402-1708
Telephone: (650) 343-9300
Facsimile: (650) 343-8379

Address of Property: Westbrook Commons
3001-3075 Wolf Road
Westchester, Illinois

tlame of Secured Party: Archon Financial, L.P.

Addinst of Secured Party: 600 East Las Colinas Boulevard
Suite 800
Irving, Texas 75039

(2)  This financing statcment covers the following types or items of property:
the property described in ihis~instrument, and all other items of personal
property now or at any time l:sreafter owned by Borrower and used in
connection with the Security Property:

(3)  Some of the above goods are or arz to become fixtures on the real
property described herein. Borrower is the'record owner of the real property
described herein upon which the foregoing fixturzs-and other items and types of
property are located.

32.8. USE OF LOAN PROCEEDS. Borrower covepants and agrees that all of
the proceeds of the Note secured by this Security Instrument will te used solely for business
purposes and in furtherance of the regular business affairs of Boriower, and the entire
principal obligation secured hereby constitutes: (a) a “business loan” as'tha. term is defined
in, and for all purposes of, the Illinois Interest Act, Section 815 ILCS 205/4(1)ic); and (b) “a
loan secured by a mortgage on real estate” within the purview and operation «f 3ection 815
ILCS 205/4(1)(D).

32.9. USURY. Al agreements between Borrower and Lender (including,
without limitation, those contained in this Security Instrument, the Note and any other Loan
Documents) are expressly limited so that in no event whatsoever shall the amount paid or
agreed to be paid to Lender exceed the highest lawful rate of interest permissible under the
laws of the State of Illinois. If, from any circumstances whatsoever, fulfillment of any
provision hereof or of the Note or any other documents securing the Debt, at the time
performance of such provision shall be due, shall involve the payment of interest exceeding the
highest rate of interest permitted by law which a court of competent jurisdiction may deem
applicable hereto, then, ipso facto, the obligation to be fulfilled shall be reduced to the highest
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lawful rate of interest permissible under the laws of the State of Illinois; and if for any reason
whatsoever, Lender shall ever receive as interest an amount which would be deemed unlawful,
such interest shall be applied to the payment of the last maturing installment or installments of
the indebtedness secured hereby (whether or not then due and payable) and not to the payment
of interest.

32.10. BORROWER WAIVERS. Borrower agrees, to the fullest extent that
Borrower may lawfully so agree, that Borrower will not at any time insist upon or plead or in
any manner whatsoever claim the benefit of any valuation, stay, extension, or exemption law
now or hereafter in force, in order to prevent or hinder the enforcement or foreclosure of this
Security Insiament or the absolute sale of the Security Property or the possession thereof by
any purchaser 2t any sale made pursuant to any provision hereof, or pursuant to the decree of
any court of Coropetent jurisdiction; but Borrower, for Borrower and all who may claim
through or undei Berrower, so far as Borrower or those claiming through or under Borrower
now Or hereafter lawluiiy may, hereby waives the benefit of all such laws. Borrower, to the
extent Borrower may iarvfully do so, hereby waives any and all right to have the Security
Property marshaled upon ary foreclosure of this Security Instrument, or sold in inverse order
of alienation, and agrees that Lender or any court having jurisdiction to foreclose this Security
Instrument may sell the Security Property as an entirety. If any law now or hereafter in force
referred to in this paragraph of whick Rorrower or Borrower’s successor or successors might
take advantage despite the provisions heienf, shall hereafter be repealed or cease to be in force,
such law shall not thereafter be deemed to crustitute any part of the contract herein contained
or to preclude the operation or application of the provisions of this paragraph.

32.11. POWER OF SALE. Any retecences to “power of sale” in this Security
Instrument shall hereby be deemed deleted; provided, 'iowever, in the event a subsequently
enacted statute permits the “power of sale”, any references *o “power of sale” shall be deemed
restored.

32.12. The text of Section 29.1 of this Security Instruient is hereby deleted and
the following is substituted therefore:

BORROWER HEREBY WAIVES, TO THE FULLEST «NXTENT
PERMITTED BY LAW, THE RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR
OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TOQ THE LOAN
EVIDENCED BY THE NOTE, THE LOAN AGREEMENT, THIS SECURITY
INSTRUMENT OR THE OTHER LOAN DOCUMENTS OR ANY ACTS OR
OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS
IN CONNECTION HEREWITH.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK ]
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IN WITNESS WHEREOF, the party hereto has caused this Security Instrument
to be duly executed by its duly authorized representative, as of the day and year first above
written.

Glenborough Fund IX LLC,
a Delaware limited liability company,

By: GRT IX, Inc., a Delaware corporation, its

managing member
By: g‘&ﬂ @"‘ -1

N.ame: é[ Lee buwvns, Jr -
Title: Aﬁw' ll/t-FQG*f*

MORTGAGE
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STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK )

I, the undersigned, a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY THAT R.( . Bucas SR , dee\ o~ o of GRT IX, a
Delaware Corporation, the managing member of Glenborough Fund IX LLC, a Delaware
limited liability company, who is personally known to me to be the same person whose name is
subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged that he signed and delivered the said instrument as flce% of said

Corporation as-his own free and voluntary act and as the free and voluntary act of said
(.\Sggi v~ Sacd ~as aforesaid, for the uses and purposes therein set forth.

Given under my liend and official seal, thisc'gjf‘ day of October, 1998.

bnde W (Dt

Notary Public
VAINNTA M. ANDERSON
NOTARY PLDLIC, State of Naw York
o l;o. 7y :Aff(5084%84
uahres i Kings County
.. L Commission Expires Sant. 15,..._1_?.?_?
My Commission Expires:

e

ny

a
ar
<
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EXHM “A”

ORDER NUMBER: 1401 007767149 D1
STREET ADDRESS: 3001-3075 WOLF ROAD
CITY: WESTCHESTER

TAX NUMBER: 15-29-300-022-0000

LEGAL DESCRIPTION:

PARCEL 1.

LOT 1 OF WESTBR2 00K COMMONS SUBDIVISION BEING A SUBDIVISION OF
PART OF THE SO'TH 3/4 OF THE SOUTH 1/2 OF SECTION 29, TOWNSHIP 39
NORTH, RANGE 1z EAST OF THE THIRD PRINCIPAL MERIDIAN IN THE
VILLAGE OF WESTCHESYER, COOK COUNTY, ILLINOIS RECORDED AS
DOCUMENT NO. 86450509 AN RE RECORDED AS DOCUMENT NO. 86591122.

PARCEL 2:

OUTLOTS A, B, AND D OF WESTBROOK COMMONS SUBDIVISION BEING A
SUBDIVISION OF PART OF THE SOUTH 3/4.OF THE SOUTH /2 OF SECTION
20, TOWNSHIP 39 NORTH, RANGE 12 EAST-OZ THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS RECGRDED AS DOCUMENT NO.
86450509 AND RE RECORDED AS DOCUMENT INO. 86591122,

PARCEL 3:

NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL i FOR THE
PURPOSE OF CONSTRUCTING, CONNECTING TO, TAPPING ON TG AND
OTHERWISE USING CERTAIN UTILITIES AT POINT OR POINTS CN OUTLOTS,
C AND E OF WESTBROOK COMMONS SUBDIVISION AFORESAID, As
CONTAINED IN DECLARATION OF EASEMENTS RECORDED DECEMBER 10,
1986 AS DOCUMENT 86591123, IN COOK COUNTY, ILLINOIS,
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