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MORTGAGE AND SECURITY
AGREENENT LA
MORTGAGOR: NS
HARRIS BANK PALATINE, NA,,

as Trustee unqer Trust
Agreement dat‘ed 4/1/96 and
known as Trust No. 6670

MORTGAGEE:

HOWARD SA‘VING‘J RANK,
an Mingis-chartered

savings bank

RECORDER'S STAMP

. THIS MORTGAGE AND SECURI7 Y AGREEMENT (this "Mortgage"), is made as of December

( Q, 1998, by a}nd betweern HARRIS BANK PALATINE, N.A,, as Trustee under Trust Agreement dated

April 1, 1996 and known as Trust No. 6670, (hereirafter referred to as "Mortgagor") and HOWARD
SAVINGS BANK (hereinafter referred to as "Moitgagee"): %

WHEREAS, Mortgagor and its beneficiary have executed and delivered to Mortgagee a
Promissory I\llote (Variable Rate) in the principal amount of THZEE MILLION ONE HUNDRED
THOUSAND AND 00/100THS ($3,100,000.00) DOLLARS (whicl: Promissory Note, together with all
notes issued land accepted in substitution or exchange therefor, and as any of the foregoing may from
time to time ibe modified or extended, are hereinafter sometimes collectively called the "Note"), which
Note providc‘zs, among other things, for final payment of principal and intercst ynder the Note, if not
sooner paid or payable as provided therein, to be due on December 31, 2000, un'ésy extended pursuant

to the terms of the Note; and

WITNESSETH:

WHEREAS, Mortgagee is desirous of securing the prompt payment of the Note together with
interest and prepayment fees, if any, thereon in accordance with the terms of the Note, and any
additional indebtedness accruing to Mortgagee on account of any future payments, advances or
expenditure§ made by Mortgagee pursuant to the Note or this Mortgage and any additional sums with
interest thercon which may be loaned to Mortgagor by Mortgagee or advanced under the Loan
Documents |(as hereinafter defined) (all hereinafter sometimes collectively referred to as the
"indebtedness"). "

NOW, THEREFORE, Mortgagor, to secure payment of the indebtedness and the performance

of the covenants and agreements herein contained to be performed by Mortgagor, for good and
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valuable con;sideration in hand paid, the receipt and sufficiency whereof are hereby acknowledged,
hereby agrees and covenants that:

1. GRANTING CLAUSES. Mortgagor hereby irrevocably and absolutely does by these presents
grant, mongzjige, convey, transfer, assign, bargain and sell to Mortgagee, its successors and assigns, with
all powers of sale (if any) and all statutory rights under the laws of the State of lllinois, ali of
Mortgagor’s i)reeent and hereafter acquired estate, right, title and interest in, to and under, and grants

to Mortgagee a security interest in, the following:

(a) The real property described in Exhibit "A" attached hereto and incorporated herein by this
reference, tofgetfner with all buildings, structures and improvements now or hereafter erected thereupon
and together wit% the fixtures and personal property hereinafter describe (which real property,
buildings, structures, improvements, fixtures and personal property is hereinafter sometimes referred
to as the "Premises"}; '

(b) Aﬁll easements, Tights-of-way, licenses, permits, rights of use or occupancy, privileges,
tenements, appendages, hereditaments and appurtenances and other rights and privileges thereunto
belonging or|in any wise appertairing fo the Premises, whether now or in the future, and ali the rents,
issues and profits therefrom;

(c) All right, title and interest, if any,of Mortgagor, in and to the land lying within a street,
alley, avenué, roadway or right-of-way open or prooosed or hereafter vacated in front of or adjoining
the Premises; and all right, title and interest, 'if any, of Mortgagor in and to any strips and gores
adjoining the Premises;

(d) All machinery, apparatus, equipment, goods., systems, building materials, carpeting,
furnishings, fixtures and property of every kind and naturc whatzoever, now or hereafter located in or
upon or affixed to the Premises, or any part thereof, or used or usable in connection with any
construction/on or any present or future operation of the Premises, now owned or hereafter acquired
by Mortgagor, including without limiting the generality of the feiegoing: all heating, lighting,
refrigerating‘, ventilating, air-conditioning, air-cooling, fire extinguiching, plumbing, cleaning,
communications and power equipment, systems and apparatus; and all elevatess; switchboards, motors,
pumps, screens, awnings, floor coverings, cabinets, partitions, conduits, ducts and.compressors; and all
cranes and craneways, oil storage, sprinkler/fire protection and water service <quipment; and also
including anBz of such property stored on the Premises or in warehouses and intended to be used in
connection with or incorporated into the Premises; it being understood and agreed that all such
machinery, équipment, apparatus, goods, systems, fixtures, and property are a part of the Premises and
are declared to be a portion of the security for the indebtedness secured hereby (whether in single
units or cen‘trally controlled, and whether physically attached to said real estate or not), excluding,
however, pe‘rsonal property owned by tenants of the Premises; and

(e) Any and all awards, payments or insurance proceeds, including interest thereon, and the
right to receive the same, which may be paid or payable with respect to the Premises as a result of:

(1) the exer:cise of the right of eminent domain; or (2) the alteration of the grade of any street; or (3)
any fire, casualty, accident, damage or other injury to or decrease in the value of the Premises, to the

extent of all amounts which may be secured by this Mortgage at the date of receipt of any such award
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or payment by Mortgagee, and of the reasonable counsel fees, costs and disbursements incurred by
Mortgagee in“ connection with the collection of such award or payment. Mortgagor agrees to execute
and deliver, from time to time, such further instruments as may be requested by Mortgagee to confirm

such assignmént to Mortgagee of any such award or payment.

TO MW AND TO HOLD the Premises with all rights, privileges and appurtenances thereunto
belonging, and all rents, issues and profits therefrom, unto Mortgagee, its successors and assigns,

forever, for the uses and purposes herein expressed.
2. SECURITY. This Mortgage is given to secure:

(a) Paymeri of the indebtedness;

(b) Payment of swch additional sums with interest thereon which may hereafter be loaned to
Mortgagor by Mortgagee or sdvanced under the Loan Documents, even though the aggregate amount
outstanding at any time may-cxceed the original principal balance stated herein and in the Note
(provided, héwever, that the indebtedness secured hereby shall in no event exceed an amount equal
to FIVE MILLION DOLLARS AND-NO/100THS ($5,000,000.00)); and

(c) Tl‘m due, prompt and compiete-performance of each and every covenant, condition and
agreement contained in this Mortgage, the Meie, and every other agreement, document and instrument
to which reference is expressly made in this Morigage or which at any time evidences or secures the
indebtedness evidenced by the Note (this Moitgage, the Note and all such other instruments are
hereinafter sometimes collectively referred to as the *Loan Documents").

3. MAINTENANCE, REPAIR AND RESTOKAJION OF IMPROVEMENTS, PAYMENT
OF PRIOR LIENS, ETC. Mortgagor shall: (a) promptly repaiz, restore or rebuild any buildings or
improvements now or hereafter on the Premises which may becorie damaged or be destroyed, such
buildings or ﬁmprovements to be of at least equal value and substantially the same character as prior
to such damage or destruction; (b) keep the Premises in good condition 2nd repair, without waste, and
free from mechanics’ liens or other liens or claims for lien {except the fien of current general taxes
duly levied 1and assessed but not yet due and payable, and liens being contested as permitted
hereunder); (c) immediately pay when due any indebtedness which may be secuied by a lien or charge
on the Premises (no such lien, except for current general taxes duly levied and assessed but not yet
payable and‘ liens being contested as permitted hereunder, to be permitted hercurder), and upon
request exhibit satisfactory evidence of the discharge of such lien to Mortgagee; (d) complete within
a reasonablcj: time any building or buildings now or at any time in process of erection upon the
Premises; (e) comply with all requirements of law (including, without limitation, poliution control and
environmental protection laws), ordinance or other governmental regulation in effect from time to time
affecting thej Premises and the use thereof, and covenants, easements and restrictions of record with
respect to the Premises and the use thereof; (f) except as set forth in the Construction Loan
Agreement ("Construction Loan Agreement") referred to in paragraph 35 hereof, make no alterations
in the Premises; (g) suffer or permit no change in the general nature of the occupancy of the Premises,
without Morjtgagee’s prior, written consent; (h) initiate or acquiesce in no zoning reclassification or
variance without Mortgagee’s prior, written consent; and (i) pay each item of indebtedness secured by

this Mortgaée when due according to the terms hereof or of the Note.
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4. PAYMENT OF TAXES. Mortgagor shall pay before any penalty or interest attaches all
general taxq‘, and shall pay special taxes, special assessments, water charges, sewer service charges,
and ali other charges against the Premises of any nature whatsoever when due, and shall, upon written
request, furnish to Mortgagee duplicate receipts therefor.

5. TAX DEPOSITS. To the extent provision is not made therefore in the Budget referred to
in the Construction Loan Agreement, Mortgagor covenants and agrees to deposit with such depositary
as the Mortgagee from time to time may in writing appoint, and in the absence of such appointment,
then at the office of Mortgagee in Glenview, Illinois, commencing on the date of disbursement of the
loan secured hereby and on the first any of each month following the month in which said
disbursement eccorred until the indebtedness secured by this Mortgage is fully paid, a sum equal to
one-twelfth (1/12::) of the last total annual taxes and assessments for the last ascertainable year
(general andl specizl) on the Premises (unless said taxes are based upon assessments which exclude the
improvements or atiy-pzit thereof now constructed or to be constructed, in which event the amount
of such depci‘sits shall be based upon Mortgagee’s reasonable estimate as to the amount of taxes and
assessments to be levied and 2ssessed). Such deposits are to be held without any allowance of interest
and are to b:e used for the payrnent of taxes and assessments (general and special) on the Premises
next due and payable when they decome due. Upon demand by such depositary, Mortgagor shall
deliver and pay over to such depositary from time to time such additional sums or such additional
security as are necessary to make up any zeficiency in the amount necessary to enable such depositary
to fully pay a‘ny of the items hereinabove mcniioned as they become payable. If the funds so deposited
exceed the ajmount required to pay such iteras hereinabove mentioned for any year, the excess shall
be applied to a subsequent deposit or deposits..Said deposits need not be kept separate and apart
from any other funds of Mortgagee or such depositary.

If any such taxes or assessments (general or specral) shall be levied, charged, assessed or
imposed upon or for the Premises, or any portion thereof, and.if such taxes or assessments shall also
be a levy, cHarge, assessment or imposition upon or for any other premises not covered by the lien of
this Mortgaée, then the computation of any amount to be deposiiod under this paragraph 35 shall be
based upon the entire amount of such taxes or assessments, and Morrgagor shall not have the right
to apportion the amount of any such taxes or assessments for the purpoces of such computation.

6. MORTGAGEE'S INTEREST IN AND USE OF DEPOSITS. Inth¢cvent of a default in
any of the provisions contained in this Mortgage or the Note secured hereby or uny of the other Loan
Documents ‘and continuance of such default beyond any applicable notice, grace or cure period,
Mortgagee may at its option, without being required to do so, apply any monies at the time on deposit
pursuant to Paragraphs 5 and 8 hereof, on any of Mortgagor’s obligations herein or in said Note or
any of the other Loan Documents contained, in such order and manner as the Mortgagee may elect.
When the irjndebtedness secured hereby has been fully paid, any remaining deposits shall be paid to
Mortgagor or to the then owner or owners of the Premises. A security interest within the meaning of
the Illinois Uniform Commercial Code is hereby granted to Mortgagee in and to any monies at any
time on dep]osit pursuant to Paragraphs 5 and 8 hereof and such monies and all of Mortgagor’s right,
title and interest therein are hereby assigned to Mortgagee, all as additional security for the
indebtedness hereunder and shall in the absence of default hereunder be applied by the depositary for
the purposés for which made hereunder and shall not be subject to the direction or control of
Mortgagor; provided, however, that neither Mortgagee nor said depositary shall be liable for any




UNOFFICIAL COPY

08177196

failure to apply to the payment of taxes and assessments and insurance premiums any amount S0
deposited unless Mortgagor, while not in default hereunder, shall have requested Mortgagee or said
depositary in‘writing to make application of such funds to the payment of the particular taxes and
assessments and insurance premiums for payment of which they were deposited, accompanied by the
bills for such itaxes and assessments and insurance premiums. Neither Mortgagee nor any depositary
hereunder shgll be liable for any act or omission taken in good faith or pursuant to the instruction of
any party but only for its gross negligence or willful misconduct.

7. INSURANCE. Until the indebtedness secured hereby is fully paid, all buildings and
improvemenfs upon the Premises and all fixtures, equipment and property therein contained or
installed and owaed by Mortgagor or its beneficiary shall be kept continuously insured against loss and
damage by m};ch hszards, casualties and contingencies in such amounts and for such periods as may
from time to time te :easonably required by Mortgagee. All insurance shall be written in policies and
by insurance jcompame:. approved by Mortgagee. All policies of insurance and renewals thereof shall
contain standard noncoriirioutory mortgagee clauses or loss payable clauses to Mortgagee or naming
Mortgagee a% an additional insured and shall provide for at least 30 days prior written notice of
cancellation to Mortgagee as weii as a waiver of subrogation endorsement to the extent the same is
available, all|as required by Mortgagee. in form and content reasonably acceptable to Mortgagee. At
Mortgagee’s Pption all policies or biddel certificates shall, with all premiums fully paid, be delivered
to Mortgagee as issued at least ten (10) cays before the expiration of old policies and shall be held
by Mortgageé until all sums hereby securad 2¢e fully paid. Upon request by Mortgagee, Mortgagor
shall furnish Mortgagee evidence of the replacement cost of the Premises. In case of sale pursuant
to a foreclosure of this Mortgage or other trans’er of title to the Premises and extinguishment of the
indebtednes'% secured hereby, complete title to all'pdlicies held by Mortgagee and to all prepaid or
unearned premiums thereon shall pass to and vest in-toz purchaser or grantee. Mortgagee shall not
by reason of jaccepting, rejecting, approving or obtaining iisurance incur any liability for payment of

losses.

Without in any way limiting the generality of the foregoiiiy;, Mortgagor covenants and agrees
to maintain insurance coverage on the Premises to include: (i) All risk coverage insurance (including
vandalism and malicious mischief) for an amount equal to not less than *he full replacement cost of
the improver:nents and fixtures located on the Premises, written on a repiacerent cost basis and with
a replacement cost endorsement (without depreciation) and an agreed amoun' er.dorsement pertaining
to the co-instrance clause, (If at any time a dispute arises with respect to replacerzent cost, Mortgagor
agrees o pr(j)vide at Mortgagor’s expense, an insurance appraisal prepared by an insurance appraiser
approved by Mortgagee, establishing the full replacement cost in a manner satisfactory 0 the insurance
carrier); (ii)‘Loss of profits/business interruption insurance insuring against loss arising out of the
perils insured against in the policy or policies referred to in Subsection (i) above, in an amount equal
to not less ‘than gross revenue from the Premises for 12 months from the operation of all
improvements now or hereafter forming part of the Premises, less any allocable charges and expenses
which do not continue during the period of restoration; (iii) Comprehensive general public liability and
property darhage insurance with a broad form coverage endorsement for an amount as reasonably
required fro“m time to time by Mortgagee but not less than TWO MILLION FIVE HUNDRED
THOUSAND DOLLARS AND NO/100THS ($2,500,000.00) combined single limit for claims arising

from any accident or occurrence in or upon the Premises; (iv) Flood insurance whenever in the opinion
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of Mortgagec‘: such protection is necessary and is available; and (v) Such other insurance that may be

reasonably required from time to time by Mortgagee.

Mortgagor shall not take out separate insurance concurrent in form or contributing in the event
of loss with that requirec to be maintained hereunder.

8. INSURANCE PREMIUM DEPOSITS. It is further covenanted and agreed that for the
purpose f providing funds with which to pay the premiums as the same become due on the policies
of insurance as herein covenanted to be furnished by Mortgagor, Mortgagor shall, to the extent that
provision is not made therefore in the Budget referred to in the Construction Loan Agreement, deposit
with Mortgage< o the depositary referred to in paragraph 5 hereof, on the date of disbursement of
the proceeds of tiie loan secured hereby and on the first day of each month following the month in
which said disburserient occurred, an amount equal to the premiums that will next become due and
payable on sluch poiicies i=ss any amount then on deposit with Mortgagee or such depositary, divided
by the number of months t& elapse prior to the date when such premiums become delinquent. No
interest shall be allowed to Martgagor on account of any deposit or deposits made hereunder and said
deposits need not be kept separaiz and apart from any other funds of Mortgagee or such depositary.

9. ADJUSTMENT OF LOSEES WITH INSURER AND APPLICATION OF PROCEEDS OF
INSURANCE. In case of loss or daniaze by fire or other casualty, Mortgagee is authorized: (a) to
settle and adjust a claim under insurance’ molicies which insure against such risks; or (b) to allow
Mortgagor to agree with the insurance company-cr companies on the amount to be paid in regard to
such loss; ﬂowever, Mortgagee will not enter.inta any settlement agreement with any insurance
company without mortgagor’s consent which wiil-pot be unreasonably withheld. In either case,
Mortgagee is authorized to collect and receipt for anysi:ch insurance money. Such insurance proceeds,
after deducting therefrom any expenses incurred in th¢ collection thereof, may, at the option of
Mortgagee, {‘be applied in the reduction of the indebtediess secured hereby, whether due or not, in
such order as Mortgagee shall determine, or be held by Mortgage~ and used to reimburse Mortgagor
for the cost of the rebuilding or restoration of buildings o mprovements on the Premises.
Notwithstalfding anything to the contrary herein so long as there existe no Event of Default hereunder
or under the Note such insurance proceeds, after deducting therefrom zny expenses incurred in the
collection thereof shall be used to reimburse the Mortgagor for the costs of icbuilding or restoration
of building§ or improvements on the Premises. In the event that Mortgagee elects to make said
proceeds a'v:ailable to reimburse Mortgagor for the cost of the rebuilding or restciation of the buildings
or improvements on the Premises, such proceeds shall be made available in the manpcs and under the
conditions that Mortgagee may require. The buildings and improvements shail be so restored or
rebuilt so as to be of at least equal value and substantially the same character as prior to such damage
or destructibn. If the cost of rebuilding, repairing or restoring the buildings and improvements can
reasonably be expected to exceed the sum of FIFTY THOUSAND AND NGO/100 ($50,000.00)
DOLLARS, then Mortgagee shall approve plans and specifications of such work before such work shall
be commenced. If such proceeds are made available by Mortgagee to reimburse the Mortgagor for
the cost of gaid rebuilding or restoration, any surplus which may remain out of said insurance proceeds
after payment of such cost of rebuilding or restoration shall, at the option of Mortgagee, be applied
on account l‘of the indebtedness secured hereby or be paid to any party entitled thereto and under the
conditions that Mortgagee may require. No interest shall be allowed to Mortgagor on any proceeds

of insurance held by Mortgagee.
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In case of loss or damage by fire or other casualty, Mortgagor shall immediately give Mortgagee
and the insurance companies that have insured against such risks written notice of such occurrence.

10. STAMP TAX. If, by the laws of the United States of America, or of any state having
jurisdiction over Mortgagor, any tax is due or becomes due in respect of the issuance of the Note
hereby secured, Mortgagor covenants and agrees to pay such tax in the manner required by any such
law. Mortgdgor further covenants to reimburse Mortgagee for any sums which Mortgagee may expend
by reason of the imposition of any tax on the issuance of the Note secured hereby.

11. OBSERVANCE OF LLEASE ASSIGNMENT. As additional security for the payment of the
Note secured *eisby and for the faithful performance of the terms and .conditions contained herein,
Mortgagor, hereby assigns to Mortgagee all of its right, title and interest as landlord in and to all
present and future 'éases of the Premises, and the rents, issues and profits therefrom.

Mortgagor will lepse the property in accordance with its past business practices and will use the
lease form approved in advence by Mortgagee. All leases of the Premises are subject to the approval
of Mortgagée as to form and coztent. Any permitted lease shall require actual occupancy by the lessee
thereunder.

Mortgagor will not, without Morfgagee’s prior written consent: (i) execute an assignment or
pledge of any rents of the Premises and/or 2y leases of the Premises; or (ii) accept any prepayment
of any installment of any rents more than thirty-{30) days before the due date of such installment.

Nothing in this Mortgage or in any.other documents relating to the loan secured hereby shall
be construeld to obligate Mortgagee, expressly or by-implication, to perform any of the covenants of
Mortgagor as landlord under any of the leases assigned'to Mortgagee or to pay any sum of money or
damages therein provided to be paid by the landlord, eacii and.all of which covenants and payments

Mortgagor égrees to perform and pay.

Mortgagor will not permit any lease of the Premises or any part thereof to become subordinate
to any lien other than the lien hereof.

12. EFFECT OF EXTENSIONS OF TIME. If the payment of said indebtedness, or any part
thereof, be J‘extended or varied, or if any part of any security for the payment o fue indebtedness be
released, or if any person or entity liable for the payment of the indebtednest be. released, or if
Mortgagee itakes other or additional security for the payment of the indebtedness,-or if Mortgagee
waives or fflils to exercise any right granted herein, or in the Note secured hereby, or in any other
instrument given to secure the payment hereof, all persons now or at any time hereafter liable for the
payment of ‘the indebtedness, or any part thereof, or interested in the Premises shall be held to assent
to such extension, variation, release, waiver, failure to exercise or the taking of additionai security, and
their liability and the lien and all provisions hereof shall continue in full force, the right of recourse
against all ‘such persons being expressly reserved by Mortgagee, notwithstanding such extension,
variation, release, waiver, failure to exercise, or the taking of additional security.
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13. EFFECT OF CHANGES IN LAWS REGARDING TAXATION. In the event of the
enactment after this date of any law of the state in which the Premises are located deducting from the
value of the land for the purpose of taxation any lien thereon, or imposing upon Mortgagee the
payment of the whole or any part of the taxes or assessments or charges or liens herein required to
be paid by Mortgagor or changing in any way the laws relating to the taxation of mortgages or debts
secured by lpongages or Mortgagee’s interest in the Premises, or the manner of collection of taxes,
$0 as to advetsely affect this Mortgage or the debt secured hereby or the holders thereof, then, and
in any such cvent Mortgagor, upon demand by Mortgagee, shall pay such taxes or assessments, or
reimburse Mortgagee therefor; provided, however, that if in the opinion of counsel for Mortgagee: (a)
it might be unlawful to require Mortgagor to make such payment; or (b) the making of such payment
might result in“he imposition of interest beyond the maximum amount permitted by law, then and in
such event, Mor'r(,agee may elect, by notice in writing given to the Mortgagor, to declare all of the
indebtedness secuted hereby to be and become due and payable sixty (60) days from the giving of such
notice.

14. MOR’I‘GAGEE" PERFORMANCE OF DEFAULTED ACTS. In case of default herein
which contmues beyond any appiicable notice, grace or cure period, Mortgagee may, but need not, and
whether electmg to declare the whiole of the indebtedness due and payable or not, and without waiver
of any other|remedy, make any paynient or perform any act herein required of Mortgagor in any form
and manner|deemed expedient, and may, but need not, make full or partial payments of principal or
interest on prior encumbrances, if any, and rarchase, discharge, compromise or settle any tax lien or
other prior lien or title or claim thereof, ¢r redeem from any tax sale or forfeiture affecting the
Premises or ‘contest any tax or assessment or cure any default of landlord in any lease of the Premises.
All monies pald for any of the purposes herein zrthorized and all expenses paid or incurred in
connection therewnth mcludmg attorneys’ fees, and any sther monies advanced by Mortgagee in regard

to any tax referred to in paragraphs 10 and 13 hereof orto protect the Premises or the lien hereof,

shall be so buch additional indebtedness secured hereby, and shall become immediately due and
payable w1thout notice and with interest thereon at the Defau't Raie of interest set forth in the Note.
Inaction of Mortgagee shall never be considered as a waiver of aiyright accruing to it on account of
any default on the part of Mortgagor. :

15. MORTGAGEE'S RELIANCE ON TAX BILLS, ETC. Mortgage<in making any payment
hereby authPrlzed (a) relating to taxes and assessments, may do so accoraing £ any bill, statement
or estimate procured from the appropriate public office without inquiry into the-azcuracy of such bill,
statement or estimate or into the validity of any tax, assessment, sale, forfeiture, tax lien or title or
claim thereof or (b) relating to insurance prEmlums may do so according to any uill or statement
procured frdm the appropriate company without inquiry into the accuracy of such bill or statement;
or (c) for thé purchase, discharge, compromise or settlement of any other prior lien, may do so without
inquiry as to the validity or amount of any claim for lien which may be asserted.

16. ACCELERATION OF INDEBTEDNESS IN CASE OF DEFAULT. If: (a) default be made
in the due and punctual payment of the Note secured hereby, or any payment of principal or interest
due in accordance with the terms thereof; or (b) any of the followmg events shall occur: (i) the entry
of a decree }or order for relief by a court having jurisdiction in respect of Mortgagor, the beneficiary
~ or beneficiaries thereof, or any guarantor of the Note secured hereby, in any involuntary case under

the Federal Bankruptcy Laws now or hereafter constituted, or any other applicable federal or state
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bankruptcy, ipsolvency or other similar law, or for the appointment of a receiver, liquidator, assignee,
custodian, trustee, sequestrator (or other similar official) for Mortgagor, the beneficiary or beneficiaries
thereof, or any guarantor of the Note secured hereby or any substantial part of the property of any
such person or entity, or for the winding up or liquidation of the affairs of any such person or entity
and the contmuance of any such decree or order unstayed and in effect for a period of sixty (60)
consecutive days, or (ii) the commencement by Mortgagor, the beneficiary or beneficiaries thereof, or
any guarantor of the Note secured hereby or of a voluntary case under federal bankruptcy laws, as now
constituted or hereafter amended or any other applicable federal or state bankruptcy, insolvency or
any other similar laws of the consent by any such person or entity to the appointment of or taking

possession by‘ a receiver, liquidator, assignee, trustee, custodian, sequestrator (or other similar official)

of Mortgagm‘", t!ie beneficiary or beneficiaries thereof, or any guarantor of the Note secured hereby
or of any substantial part of the property of any such person or entity or the making by any such
person or entlty of ar 2ssignment for the benefit of creditors or the failure of any such person or entity
generally to pay the dckis of any such person or entity as such debts become due, or the taking of
action by any such person er entity in furtherance of any of the foregoing; (iii) the death of any
guarantor of the Note secured hereby; or (c) default shall be made in the due observance or
performance of any of the othcr covenants, agreements or conditions hereinbefore or hereinafter
contained, rqquired to be kept or perfarmed or observed by Mortgagor; or (d) default shall be made
in the due observance or performance of any of the covenants, agreements or conditions contained and
required to be kept or observed by M.)ffgagor or its beneficiary or beneficiaries in any other
instrument glven to secure the payment ot Note secured hereby or in any other instrument made
by Mortgagor or its beneficiary or beneficiaries rvith respect to any other indebtedness of Mortgagor
or its benefncnary or beneficiaries to Mortgagee; (e) default shall be made under the terms of that
certain Deveiopment Loan Agreement dated the Gaie hereof between Mortgagor and its beneficiary
as Borrower ‘and Mortgagee as Lender; or (f) defaultshall be made under the terms of that certain
Letter of Credlt Agreement dated the date hereof by 2a¢ between beneficiary of Mortgagor and
Mortgagee; or (g) any warranty, representation, certification, fipancial statement, or other information
furnished or to be furnished by or on behalf of Mortgagor, the bencii nc1ary or beneficiaries thereof, or
any guarantor of the Note to Mortgagee to induce Mortgagee to ican the money evidenced by the
Note proves to have been inaccurate or false in any material respect when made, then and in every
such case the whole of the indebtedness hereby secured shall, at once, af the option of Mortgagee,
become 1mmedlately due and payable without notice to Mortgagor. If, while“any insurance proceeds
or condemnatlon awards are being held by Mortgagee to reimburse Moitgager for the cost of
rebuilding or restoration of buildings or improvements on the Premises, as set forh. in Paragraphs 9
, Mortgagee shall be or become entitled to, and shall accelerate the inachiedness secured
hereby, then and in such event, Mortgagee shall be entitled to apply all such insurance proceeds and
condemnatlon awards then held by it in reduction of the indebtedness hereby secured and any excess
held by it over the amount of indebtedness then due hereunder shall be returned to Mortgagor or any
party entitled thereto without interest.

17 FORECLOSURE: EXPENSE OF LITIGATION. When the indebtedness hereby secured,
or any part thereof shall become due, whether by acceleration or otherwise, Mortgagee shall have the
right to foreclose the lien hereof for such indebtedness or part thereof. In any suit to foreclose the
lien hereof, there shall be allowed and included as additional indebtedness in the decree for sale all
reasonable ejxpendltures and reasonable expenses which may be paid or incurred by or on behalf of

Mortgagee for attorneys’ fees, appraiser’s fees, outlays for documentary and expert evidence,
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stenographers’ charges, publication costs, and costs (which may be estimated as to items to be

expended after entry of the decree) of procuring all such abstracts of title, title searches and
examinations, title insurance policies, Torrens’ Certificates and similar data and assurances with respect
to title as Mortgagee may deem necessary either to prosecute such suit or to evidence to bidders at
any sale Wthh may be had pursuant to such decree the true condition of the title to or the value of
the Premlses All expenditures and eXpenses of the nature in this paragraph mentioned and such
expenses and fees as may be incurred in the protection of the Premises and the maintenance of the -
lien of this Mortgage including the fees of any attorneys employed by Mortgagee in any litigation or
proceeding | affecting this Mortgage, the Note or the Premises, including appellate, probate and
bankruptcy proceedmgs, or in preparations for the commencement or defense of any proceedings or
. threatened 'svic or proceeding shall be immediately due and payable by Mortgagor, with interest
thereon at the Dzfault Rate of interest as set forth in the Note and shall be secured by this Mortgage.

18. APPLICAFION OF PROCEEDS OF FORECLOSURE SALE. The proceeds of any
foreclosure sale of the Piemises shall be distributed and applied in the following order of priority:
first, on account of all costs 2ad expenses incident to the foreclosure proceedings, including all such
items as are mentioned in the pr=ceding paragraph hereof; second, all other items which may, under
the terms hereof or of the Note-or under any other instrument given to secure the Note, constitute
mdebtedness additional to that ev.dernced by the Note, with interest thereon as herein or therein
prov1ded arld all principal and interc¢st and other sums (including prepayment premiums, if any)
remaining unpaid on the'Note; and third,4ny excess to any party entitled thereto as their rights may

appear.

19. APPOINTMENT OF RECEIVER. Upou; or at any time after, the filing of a complaint to
foreclose tl‘llS Mortgage, the court in which such caimjlaint is filed may appoint a receiver of the
Premises. Such appointment may be made either befo.r cr after sale, without notice, without regard
to the solvency or insolvency of Mortgagor, or any beneficiarv.or beneficiaries thereof, at the time of
application for such receiver and without regard to the then value of the Premises or whether the same
shall be then occupied as a homestead or not, and Mortgagee herzunder or any holder of the Note
may be ap]‘)omted as such receiver. Such receiver shall have power to collect the rents, issues and
profits of the Premises during the pendency of such foreclosure suit ‘andin the case of a sale and a
deficiency durmg the full statutory period of redemption, whether there be rc Pmptlon or not, as well
as during any further times when Mortgagor, except for the intervention ¢f suzh receiver, would be
entitled to collect such rents, issues and proflts and all other powers which mav.oe necessary or are
usual in such cases for the protection, possession, control, management and opera*lo" of the Premises
durmg the whole of said period. The court from time to time may authorize the recciver to apply the
net income|in his hands in payment in whole or in part of: (a) the indebtedness secured hereby, or by
any decree foreclosing this Mortgage, or any tax, special assessment or other lien which may be or
become superior to the lien hereof or of such decree, provided such application is made prior to
foreclosure sale; and (b) the deficiency in case of a sale and deficiency.

20. RIGHTS CUMUIATIVE. Each right, power and remedy herein conferred upon Mortgagee
is cumulatwe and in addition to every other right, power or remedy, express or implied, given now or
hereafter e}ustmg, at law or in equity, and each and every right, power and remedy herein set forth or
otherwise slo existing may be exercised from time to time as often and in such order as may be deemed

expedient by Mortgagee, and the exercise or the beginning of the exercise of one right, power or
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remedy shall not be a waiver of the nght to exercise at the same time or thereafter any other right,
power or remedy, and no delay or omission of Mortgagee in the exercise of any right, power or remedy
accruing hereunder or arising otherwise shall impair any such right, power or remedy, or be construed
to be a waiver of any default or acquiescence therein.

21. MORTGAGEE'S RIGHT OF INSPECTION. Mortgagee shall have the right to inspect
the Premrscs at all reasonable times upon reasonable notice and access thereto shall be permitted for

that purpose

22, QONDEMNATION. Mortgagor hereby assigns, transfers and sets over unto Mortgagee the
entire proceedsof any award or any claim for damages for any of the Premises taken or damaged
under the pdwer of eminent domain or by condemnation. Mortgagee may elect to apply the proceeds
of the award upon o' in reduction of the indebtedness secured hereby, whether due or not, or make
said proceeds availz0lz for restoration or rebuilding of the Premises. In the event that Mortgagee
elects to make said pro¢eeds available to reimburse Mortgagor for the cost of the rebuilding or
restoration df the buildings or improvements on the Premises, such proceeds shall be made available
in the manner and under the coxncditions that Mortgagee may require. In any event, the buildings and
1mprovements shall be restored or rebuilt in accordance with plans and specifications to be submitted
to and approved by Mortgagee. I thz proceeds are made available by Mortgagee to reimburse
Mortgagor for the cost of said rebuiiding or restoration, any surplus which may remain out of said
award after payment of such cost of rel:u:'d ng or restoration shall at the option of Mortgagee be
applied on account of the indebtedness secured hereby or be paid to any party entitled thereto. No
interest shall be allowed ‘to Mortgagor on the proceeds of any award held by Mortgagee.

23. RELEASE UPON PAYMENT AND DISCEARGE OF MORTGAGOR''S OBLIGATIONS.
Mortgagee shall release this Mortgage and the lien thercoi by proper instrument upon payment and
drscharge of all indebtedness secured hereby including ary prepayment charges provided for herein
or in the Note secured hereby.

24, GIVING OF NOTICE. All notices required or permittzddnder this instrument shall be
in wrltlng and shall be by: (i) hand delivery to the address for notices; or (i) delivery by overnight
courier servnce to the address for notices; or (iii) by certified mail, return receint requested, addressed
to the address for notices by United States Mail, postage prepaid.

All notlces shall be deemed received upon the earliest to occur of: (i) the hand delivery of such
notice to the address for notices; (ii) one day after the deposit of such notice witti any overnight
courier serv1ce addressed to the address for notices; or (iii) three (3) days after depositing the notice
in the United States Mail as set forth in (iii) above.

All notices shall be addressed to the following addresses:

Mortgagor: HARRIS BANK PALATINE, N.A.
50 N. Brockway

Palatine, Illinois 60067

Attention: Land Trust Department
and

1
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an Hlinois corporation

334 E. Colfax, Unit E

Palatine, IL 60067

Attention: Carl G. Bongiovanni

Mortgagee: Howard Savings Bank
: 1700 Milwaukee Avenue
Glenview, IL. 60025
Attention: Althea Prodromos, Esq.

With |a copy to: Kemp & Grzelakowski, Ltd.

1900 Spring Road

Suite 500

Oak Brook, IL 60523-1495
Attention James J. Kemp, Jr., Esq.

or to such other person cr at'such other place as any party hereto may by notice designate as a place
for service of notice.

25. WAIVER OF DEFENSF:"No action for the enforcement of the lien or of any provision
hereof shallibe subject to any defense-which would not be good and available to the party interposing
same in an action at law upon the Notc tiereby secured.

26. WAIVER OF STATUTORY RIGP1S Mortgagor, or any beneficiary or beneficiaries
thereof, sha}l not, and will not, apply for or avaii-isself of any appraisement, valuation, stay, extension
or exemptiqn laws, or any so-called "Moratorium L4ws", now existing or hereafter enacted, in order
to prevent or hinder the enforcement or foreclosure of tais Mortgage, but hereby waives the benefit
of such laws. Mortgagor, for itself and all who may claini through or under it, waives any and all right
to have the broperty and estates comprising the Premises marsna'led upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreclose such lien may order the Premises sold
as an entirety. Mortgagor does hereby expressly waive any ana-airights of redemption from sale
under any order or decree of foreclosure of this Mortgage on behalf ¢i Mortgagor, the trust estate and
all persons beneficially interested therein and each and every person, acquiring any interest in or title

to the Premises subsequent to the date of this Mortgage.

27. FURNISHING OF FINANCIAL STATEMENTS TO MORTGAGEE. Muitgagor covenants
and agrees that it (or its beneficiary or beneficiaries if the owner of the Premises ’s.in Illinois land
trust) will kéep and maintain books and records of account, or cause books and records of account to
be kept and maintained in which full, true and correct entries shall be made of all deatings and
transaction§ relative to the Premises, which books and records of account shall, at reasonable times
and on reas‘onab'le notice, be open to the inspection of Mortgagee and its accountants and other duly
authorized representatives. Such books of record and account shall be kept and maintained either:

(a) | In accordance with generally accepted accounting practices consistently applied; or

12
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(b) | In accordance with a cash basis or other recognized comprehensive basis of accounting
consistently applied.

Mortgagor covenants and agrees to furnish, or cause to be furnished to Mortgagee: (a)
quarterly, within thirty (30) days of end of each fiscal quarter of Mortgagor (or its beneficiary or
beneﬁc1ar1e§ if the owner of the Premises is an Illinois land trust) financial and other information with
regard to the Premises including without limitation operating statements, production reports and
marketing reports and (b) annually, within ninety (90) days of the end of each fiscal year of Mortgagor
(or its beneﬁc:ary or beneficiaries if the owner of the Premises is an Illinois land trust), a copy of a
report of the operations of the Mortgagor and its affiliates and of the improvements on the Premises,
prepared by a <ertified public accountant reasonably satisfactory to Mortgagee, including a balance
sheet and suppediing schedules and containing a detailed statement of income and expenses.
Mortgagor shall af 2217 time, upon request of Mortgagee, furnish within a reasonable time the current
status of operatlon.a ard other related information on the Premises and allow a representative of
Mortgagee to audit the ooks and records of the operations of the Premises. A beneficiary of
Mortgagor or such other persen satisfactory to Mortgagee shall certify that each such report presents
fairly the financial pOSlthl'l of tiiv Premises.

If Mortgagor omits to prepare and deliver promptly any report required by this paragraph 27,
Mortgagee may elect, in addition to exercising any remedy for an event of default as provided for in
this Mortgage, to make an audit of all'bosks and records of Mortgagor and its affiliates (or its
beneficiary or beneficiaries if the owner of the Premises is an Hlinois land trust), including its bank
accounts Wthh in any way pertain to the Premises and to prepare the statement or statements which -
Mortgagor falled to procure and deliver. Such audit shall be made and such statement or statements
shall be prepared by an independent certified pubiic accountant to be selected by Mortgagee.
Mortgagor shall pay all expenses of the audit and othe: services, which expenses shall be secured
hereby as additional indebtedness and shall be immediatciy dve and payable with interest thereon at
the Default Rate of interest as set forth in the Note and shail be secured by this Mortgage.

28. FILING AND RECORDING FEES. Mortgagor will pay-al'riling, registration or recording

fees and all expenses incident to the execution and acknowledgement of tliis Mortgage and all federal,
 state, county and municipal taxes and other taxes, duties, imposts, assessments and charges arising out
of or in connection with the execution and delivery of the Note and this Mortgage.

29. BUSINESS PURPOSE. It is understood and agreed that the Loan evidenced by the Note
and secured; hereby is a business loan pursuant to the provisions of 815 1LCS 205/4 (cr any substitute,
amended, or replacement statues) transacted solely for the purpose of carrymg on or acquiring the
business of Mortgagor or, if Mortgagor is a trustee, for the purpose of carrying on or acquiring the

business of the beneficiary or beneficiaries of Mortgagor as contemplated by said Section.

30. MISCEL[ANEOUS. (a) This Mortgage and all provisions hereof shall extend to and be
binding upqn Mortgagor and its successors, grantees and assigns, any subsequent owner or owners of
the Premlses and all persons claiming under or through Mortgagor (but this clause shall not be

construed as constituting the consent by Mortgagee to the transfer of any interest in the Premises), and
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the word "Mortgagor" wh.en used herein shall include all such persons and all persons liable for the
payment of the indebtedriess or any part thereof, whether or not such persons shall have executed the
Note or thisj Mortgage. The word "Mortgagee", when used herein, shall include the successors and
assigns of Mortgagee named herein, and the holder or holders, from time to time, of the Note secured
hereby. '

(b) In the event one or more of the provisions contained in this Mortgage or the Note secured
hereby, or in any other security documents given to secure the payment of the Note secured hereby,
shall for anﬂz reason be held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality or pnenforceability shall, at the option of Mortgagee, not affect any other provision of this
Mortgage, and his Mortgage shall be construed as if such invalid, ilfegal or unenforceable provision
had never been contained herein or therein. The validity and interpretation of this Mortgage and of
all other doé‘umencn evidencing or securing the indebtedness shall be construed in accordance with the

laws of the State of limais.

(c) Mortgagor shali rot by act or omission permit any building or other improvement on any
premises not subject to the lier of this Mortgage to rely on the Premises or any part thereof or any
interest therein to fulfill any muricipal or governmental requirement, and Mortgagor hereby assigns
to Mortgagqe any and all rights to give ‘consent for all or any portion of the Premises or any interest
therein to be so used. Similarly, no builcing or other improvement on the Premises shall rely on any
premises not subject to the lien of this Morizdge or any interest therein to fulfili any governmental or
municipal rgquirement. Mortgagor shall nct bv-act or omission impair the integrity of the Premises
as a single zoning lot or lots separate and apart {rom all other premises. Any act or omission by
Mortgagor which would result in a violation of arlv.0f the provisions of this paragraph shall be void.

(d) Moﬁgagor, on written request of Mortgagee; wiil, within ten (10) business days, furnish a
signed statement of the amount of the indebtedness secuied hereby and whether or not any default
then exists hereunder and specifying the nature of such default.

(e) The Note secured hereby requires the payment of a late chp:ge in the event any instaliment
of principal‘or interest due thereunder and/or any escrow fund paymentfor taxes and insurance due
hereunder shall become overdue. The Note requires the payment to Morfzagee of a late charge of
One Hundred ($100.00) Dollars for each day so overdue to defray part of thezost of collection. Said

late charge shall be secured hereby as indebtedness, as that term is used hereiz,

(f) Mortgagee shall have the right and option to commence a civil action 0 foreclose this
Mortgage and to obtain a Decree of Foreclosure and Sale subject to the rights of any tenant or tenants
of the Prerﬂism. The failure to join any such tenant or tenants as party defendant or defendants in
any such civil action or the failure of any Decree of Foreclosure and Sale to foreclose their rights shall
not be asserted by Mortgagor as a defense in any civil action instituted to collect the indebtedness
secured herEby, or any part thereof, or any deficiency remaining unpaid after foreclosure and saie of

- : .o . .
the Premises, any statute or rule of law at any time existing to the contrary notwithstanding.

14




UNOFFICIAL COPY im0

® Aq the option of Mortgagee, this Mortgage shall become subject and subordinate, in whole
or in part (but not with respect to priority of entitlement to insurance proceeds or an award in
condemnatio:n) to any and all leases of all or any part of the Premises upon the execution by
Mortgagee and recording or registration thereof, at any time hereafter, in the Office of the Recorder
of Deeds or Registrar of Titles in and for-the county wherein the Premises are situated, of a unilateral
declaration to that effect.

(h) Mortgagor covenants and agrees that it shall constitute a default hereunder if any of the
proceeds of the loan for which the Note is given will be used, or were used, as the case may be, for
the purpose ‘(whether immediate, incidental or ultimate) of "purchasing” or “carrying" any "margin
security" as suck torms are defined in Regulation G of the Board of Governors of the Federal Reserve

System or fojr the purpose of reducing or retiring any indebtedness which was originally incurred for
any such purpose.

(1) Mpﬁgagor stia'i exert its best efforts to include a "no lien" provision in any property
management agreement héreafter entered into by Mortgagor or its beneficiary or beneficiaries with
a property manager for the Preniises, whereby the property manager waives and releases any and all
mechanics’ lien rights that he, or 2ityone claiming through or under him, may have pursuant to Ilfinois
law. Such prl‘operty management agrcement containing such "no lien" provision or a short form thereof
shall, at Mortgagee’s request, be recorcec with the Recorder of Deeds or Registrar of Titles, of Cook

County, Ilinois, as appropriate.

31. SECURITY AGREEMENT. Mortgagor and Mortgagee agree that this Mortgage shall
constitute a|Security Agreement within the meaning of the Illinois Uniform Commercial Code
(hereinafter |in this paragraph referred to as the "Ced<") with respect to all sums on deposit with
Mortgagee pursuant to paragraphs 5, 8, 9 and 22 heree! (the "Deposits”) and with respect to any
property included in the definition herein of the word "Preunises”, which property may not be deemed
to form a pefrt of the real estate described in Exhibit "B" or may st constitute a "fixture” (within the
meaning of 1Section 9-313 of the Code), and all replacements i such property, substitutions and
additions thereto and the proceeds thereof being sometimes hereinaite: collectively referred to as the
"Collateral”, and that a security interest in and to the Collateral and ihe Deposits is hereby granted
to Mortgagee and the Deposits and all of Mortgagor’s right, title and interost therein are hereby
assigned to }Mortgagee, all to secure payment of the indebtedness and to.ccoure performance by
Mortgagor of the terms, covenants and provisions hereof. In the event of 4 default under this
Mortgage, Mortgagee, pursuant to the appropriate provisions of the Code, shall have the option of
proceeding With respect to the Collateral in accordance with its rights and remedies-with respect to
the real property, in which event the default provisions of the Code shall not apply. The parties agree
that, in the event Mortgagee shall elect to proceed with respect to the Collateral separately from the
real properfy, five (5) days’ notice of the sale of the Collateral shall be reasonable notice. The
reasonable expenses of retaking, holding, preparing for sale, selling and the like incurred by Mortgagee
shall includo‘e, but not be limited to, reasonable attorneys’ fees and legal expenses incurred by
Mortgagee. Mortgagor agrees that, without the written consent of Mortgagee, Mortgagor will not
remove or permit to be removed from the Premises any of the Collateral except that so long as

Mortgagor is not in default hereunder, Mortgagor shall be permitted to sell or otherwise dispose of
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the Collateral when obsolete, worn out, inadequate, unserviceable or unnecessary for use in the
operation of ‘ the Premises, upon replacing the same or substituting for the same other Collateral at
least equal ilil value to the initial value to that disposed of and in such a manner so that said Collateral
shall be subject to the security interest created hereby and so that the security interest of Mortgagee
shall be first in priority, it being expressly understood and agreed that all replacements of the
Collateral aﬁd any additions to the Collateral shall be and become immediately subject to the security
interest of this Mortgage and covered hereby. Mortgagor shall, from time to time, on request of
Mortgagee, deliver to Mortgagee an inventory of the Collateral in reasonable detail. Mortgagor
covenants and represents that all Collateral, and all replacements thereof, substitutions therefor or
additions théreto, unless Mortgagee otherwise consents, now is and will be free and clear of liens,
encumbrances s security interests of others. Mortgagor shall, upon demand, execute and deliver to
Mortgagee such fizancing statements and other documents in form satisfactory to Mortgagee, and will
do all such acts ar/d things as Mortgagee may at any time, or from time to time, reasonably request
or as may be necessary or appropriate to establish and maintain a first perfected security interest in

the Deposit§ and Collaicrai. subject to no liens, encumbrances or security interests of others.

32. DUE ON SALE OR FJRTHER ENCUMBRANCE. Mortgagor covenants and agrees that

.
e e A el — T

Mortgagee, at its option, has tiie unqualified right to accelerate the maturity of the indebtedness
evidenced b‘y the Note and secured hereby causing the full principal balance and accrued interest
under the Note, together with a prepavinent premium in the amount, if any, required to be paid
pursuant to the terms of the Note in the' event of a prepayment at the time of such acceleration, to

be immediafely due and payable without nctice-to Mortgagor, in the event that:

(2) Mortgagor shall, without the prior writre:i consent of Mortgagee, sell, transfer, convey, or
assign the légal or equitable title to all or any porticr of the Premises, except for the sale of lots or
single family homes on the Premises to repay the indebterdness pursuant to the Development Loan
Agreement (as hereinafter defined), whether by operatiosi of law, voluntarily, or otherwise, or shall
~ contract to do any of the foregoing, other than the sale of individuzl lots or single family homes in the
ordinary course of its business as provided in the Construction L.can Agreement;

(b) The beneficiary (if any) of Mortgagor shall, without the prio. written consent of Mortgagee,
sell, transfer, convey, assign or create a security interest in the beneficiarinterest, or any part thereof,
in Mortgagor, whether by operation of law, voluntarily, or otherwise, or shall contract to do any of the

. |
foregoing; or

(c) Mortgagor shall, without the prior written consent of Mortgagee, directiy or indirectly,
create, suffqr or permit to be created or filed against the Premises, or any portion thereof, or against
the rents, issues or profits therefrom (including, without limitation, any lien arising with respect to the

payment of taxes, assessments and other charges described in paragraph 3 above), any mortgage lien,
security interest, or other lien or encumbrance, except the lien of current general taxes duly levied and

assessed but not yet due and payable and the lien of this Mortgage.

The foregoing provisions of this Paragraph 32 are for the purpose of:
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(a) protecting Mortgagee’s security, both of repayment of the indebtedness secured hereby and
the value of the Premises;

(b) giving Mortgagee the full benefit of its bargain with the Mortgagor;
(c) allowing Mortgagee to raise the interest rate and collect assumption fees; and

(d) kering the Premises and the beneficial interest in Mortgagor free of subordinate financing
liens or security interests, except as permitted herein.

33. ENVIRONMENTAL MATTERS; NOTICE; INDEMNITY. (a) Mortgagor will not, and
Mortgagor’s beneficiary (if any) will not, instafl, use, generate, manufacture, produce, store, release,
discharge or ;dispoze Jf on, under or about the Premises, nor transport to or from the Premises, any
Hazardous Substancé (uc defined below) nor allow any other person or entity to do so except in minor

amounts and under conditices permitted by applicable laws, regulations and ordinances.

(b) Mortgagor and Mortgagor’s beneficiary (if any) will keep and maintain the Premises in
compliance With, and shall not caizse or permit the Premises to be in violation of, any Environmental
Law (as defined below). |

) |

(c) Mortgagor or Mortgagor’s beneficiaty (if any) will give prompt written notice to Mortgagee
of: '
(1) any proceeding, investigation or inquiry commenced by any governmental

authority with respect to the prescrce of any Hazardous Substance on, under or
about the Premises or the migratici wereof to or from adjoining property;

(2)  all claims made or threatened by any inciviaral or entity against Mortgagor or
Mortgagor’s beneficiary or the Premises reizcng to any loss or injury allegedly
resulting from any Hazardous Substance; and

(3)  the discovery by Mortgagor or Mortgagor’s beneficiary-of any occurrence or
condition on any real property adjoining or in the vicinitv.of the Premises which
might cause the Premises or any part thereof to be subject.<c-any restriction on
the ownership, occupancy, transferability or use of the Premises under any
Environmental Law.

(d) Moﬁgagee shall have the right and privilege to: (i) join in and participate in, as a party if
it so elects, any one or more legal proceedings or actions initiated with respect to the Premises; and
to (ii) have all costs and expenses thereof (including without limitation Mortgagee’s attorneys’ fees and
costs) paid Hy Mortgagor.

|

(e) Mortgagor and Mortgagor’s beneficiary (if any), shall protect, indemnify and hold Mortgagee
and its directors, officers, employees, agents, successors and assigns harmless from and against any and

17
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all loss, damage, cost, expense and liability (including without limitation attorneys’ fees and costs)
directly or indirectly arising out of or attributable to the installation, use, generation, manufacture,
production, storage, release, threatened release, discharge, disposal or presence of a Hazardous
Substance on, under or about the Premises, including without limitation: (i) all foreseeable
consequentl‘al damages; (ii) the costs of any required or necessary repair, cleanup or detoxification of
the Premlses, and (iii) the preparatlon and implementation of any closure, remedial or other required
plans. This indemnity shall survive the satisfaction, release or extinguishment of the lien of this
Mortgage, uj1cludmg withut limitation any extinguishment of the lien of this Mortgage by foreclosure

or deed in lieu thereof.

H Iq any ‘nvestigation site monitoring, containment, clean-up, removal, restoration or other
remedial work ol any kind or nature (the "Remedial Work") is reasonably necessary under any
applicable federal> s.2te or local law, regulation or ordinance, or under any judicial or administrative
order or judgment ¢r 5y any governmental person, board, commission or agency, because of or in
connection with the cunm. or future presence, suspected presence, release or suspected release of a
Hazardous Substance into the-air, soil, ground-water, surface water or soil vapor at, on, about, under
or within the Premises or porticii thereof, Mortgagor or Mortgagor’s beneficiary shall within thirty (30)
days after w‘ntten demand for the performance by Mortgagee (or within such shorter or longer time
as may be r‘eqmred or permitted uader applicable law, regulation, ordinance, order or agreement),
commence and thereafter diligently prosecute to completion all such Remedial Work to the extent
required by‘ law. All Remedial Work shali be performed by contractors approved in advance by
Mortgagee and under the supervision of a consulting engineer approved in advance by Mortgagee.
All costs and expenses of such Remedial Work (i mr'ludmg without limitation the reasonable fees and
expenses of ‘Mortgagee s.counsel) incurred in connzeiion with monitoring or review of the Remedial
Work shall be paid by Mortgagor. If Moitgagor shail fail or neglect to timely commence or cause to
be commenced or shall fail to diligently prosecute to ¢ampletion, such Remedial Work, Mortgagee
may (but shall not be requ1red to) cause such Remedial Worlt to be performed; and all costs and
€Xpenses thEreof or incurred in connection therewith (including, without limitation, the fees and
expenses of ‘ Mortgagee’s counsel), shall be paid by Mortgagor tc V lortgagee forthwith after demand
and shall be a part of the indebtedness secured hereby.

(g) (1) The term "Environmental Law" means and includes, without lirzitation, any federal, state
or local Ia:w statute, regulation or ordinance pertaining to health, indusitial hygiene or the
environmental or ecological conditions on, under or about the Premises, including without limitation
each of the fo]lowmg the Comprehensive Environmental Response, Compensatlo“ =nd Liability Act
of 1980, as amended ("CERCLA"); the Resource Conservation and Recovery Act of 1976, as amended
("RCRA"Y; the Federal Hazardous Materials Transportation Act, as amended; the Toxic Substance
Control ActJ as amended; the [llinois Environmenta! Protection Act, as amended; the Clean Air Act,
as amended the Federal Water Pollution Control Act, as amended; and the rules, regulations and
ordinances of the U.S. Environmental Protection Agency, the Illinois Environmental Protection Agency
and the County in which the Premises is located and of all other agencies, boards, commissions and
other gover‘]mental bodies and officers having jurisdiction over the Premises or the use or operation

thereof.
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(2) The term "Hazardous Substance” means and includes, without limitation: (i) those
substances mcluded within the definitions of "hazardous substances", "hazardous materials", “toxic
substances" or "solid waste" in any of the Environmental Laws; (ii) those substances listed in the U.S.
Department of Transportation Table or amendments thereto or by the U.S. Environmental Protection
Agency (or any successor agency) as hazardous substances; (iii) those other substances, materials and
wastes which are or become regulated under any applicable federal, state or local law, regulation or
ordinance or, by any federal, state or local governmenta! agency, board, commission or other
. governmental body, or which are or become classified as hazardous or toxic by any such law, regulation
or ordinance; and (iv) any material, waste or substance which is any of the following: (A) asbestos; (B)
polychlorinate biphenyl; (C) designated or listed as a-"hazardous substance" pursuant to the Clean
Water Act; (D) <olosive; or (E) radioactive.

34. CONSTRYCTION MORTGAGE. This Mortgage secures an obllgation incurred for the
construction of improeirents on the land mortgaged herein and constitutes a "construction mortgage"
within the meanmg of Section 9-313 (1) of the Illinois Uniform Commercial Code.

The p‘roceeds of the loar-secured hereby are to be disbursed by Mortgagee to Mortgagor in
accordance with the provisions contained in a Development Loan Agreement between Mortgagor and
Mortgagee, dated of even date herewith (the "Development Loan Agreement"). All advances and
indebtedness(arising and accruing unde! the Development Loan Agreement from time to time, shall
be secured hereby to the same extent s though the Development Loan Agreement were fully
incorporated in this Mortgage and the occurreace of any event of default under the Development Loan
Agreement shall constitute a default under this Moitgage entitling Mortgagee to all of the rights and
remedies conferred upon Mortgagee by the terms(of this Mortgage or by law, as in the case of any
other default! In the event of conflict between this.Ma rugage and the Development Loan Agreement,

the Developnlent Loan Agreement shall prevail.
35. |REVOLVING CREDIT: (Intentionally Omitted)

36. |PARTIAL RELEASE. The Mortgagee agrees to grant Medtgagor partial releases of this

Mortgage upon payment to Mortgagee of the per lot Release Price, in addition to any other fees or
costs due Mortgagee, pursuant to the terms of the Development Loan Agreement.

37. | EXCULPATORY. Thlsﬁiﬁx is executed by Harris Bank_Pzlatine, N.A., not
personally, bnt as Trustee as afor t ercise of the power and authority conterred upon and
vested in it as such Trustee (a ‘hs Bank Palatine, N.A. hereby warrants tha \possesses full
power and authonty to exeqs Mstrument), and it is expressly understood a hat nothing
herein or in the Note, all be construed as creating any liability F@? k Palatine,
N.A. personally t Q& te or any interest that may accrue thereonﬁ& tedness accruing
hereunder, or to any covenant, either expressed or implied med all such liability,
if any, being expre waived by Mortgagee and by every pers@ﬂ) reafter claiming any right
or security hereunder, and that so far as Harris Bank Palaﬁﬁ'& @monally is concerned the legal
holder or holders of the Note and the owner or owners o ebtedness accruing hereunder shall
look to any or all of the following for the payment hereofN\€4) to the Premises hereby conveyed by
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the enforcement of the lien hereby created, in the manner herein and in the Note provided; (b) to any
other securlty given to secure the payment of the Note; and (c) to the personal liability of the
beneficiary ¢ or beneficiaries of Mortgagor and of each guarantor (if any) of the payment of the Note
and the performance of Mortgagor hereunder.

IN WITNESS WHEREOF, Mortgagor has executed this instrument as of the date first above
written.

HARRIS BANK PALATINE, NA.,
as Trustee under Trust Agreement
dated April 1, 1996 a//a

T 70
¥ «gg EXCULPATORY TPER AmcHEEI: rus
LERETO AND MADE A P2RT HER |
By: J
Name:

Title: Ponclope M. Johns, Agt Vigd Presiert & 110~
[

ATTEST: i

- ,,"
By: @Ww T -
Name: .~ YV ;
Title ad'ld
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STATE OF ILLINOIS) ) ;

SS. |
COUNTY O'F( D_QQ l\h)) ‘

I, the undersigned, a Notary Public, in and for the County and State aforesaid, DO HEREBY
CERTIFY, that  Penclope M. Johns, Asst Vice Precident & LT0 President of Harris Bank Palatine,
N.A., and ' WA-CLesTHEL. K)o Seeretary of said bank personally known to me to
be the same persons whose names are subscribed to the foregoing instrument, appeared before me this
day in person and acknowledged that they signed and delivered the said instrument as their own free
and voluntary “cryand as the free and voluntary act of said bank as trustee as aforesaid for the uses
and purposes thercin set forth.

GIVEN undcr rov-hand and Notarial Seal this /5 day of 1998.

My ComisLion Expires: ‘9/25/2000 '

Wtary Public

DIIIIIIIIIIIIN R PEIIIIE IR,
1

“OFFICTAL SEAL” %
. Jean S, Bianchi ;¢
g , Notary Public, State of Illinois ¥ %

S My Commission Exp. 09/25/2000 )
' m'/.wm'fv.fzz///.f/ff.f//rfﬁ/rxﬂ?

This document prepared by and
after recordmg return to:
Eugene J. Rudmk, Jr.

Kemp & Gnelakowskl Ltd.
1900 Spring Road, Suite 500
Oak Brook, 1L 60523-1495
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EXHIBIT "A™

LEGAL DESCRIPTION

PARCEL 1:

LOTS 2,3, 7, 9, 14, 51, 52, 53, 54, 60, 61, 62, 65, AND 71 IN EMERALD HILLS PHASE 1, BEING A
SUBDIVISION OF PART OF THE WEST 1 /2 OF THE NORTHWEST 1/4 OF SECTION 22, TOWNSHIP 41
NORTH, ‘RANGE 9 EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREOF RECORDED JUNE 7, 1996 AS DOCUMENT 56436786, IN COOK COUNTY, ILLINOIS.

P.LN.  06-22°106-002-0000 06-22-106-003-0000
06-22-1v%-007-0000 06-22-106-009-0000
06-22-10¢-074-0000 06-22-107-001-0000
06-22-107-u0.2-0006 06-22-107-008-0000
06-22-107-009-5200 06-22-107-010-0000
06-22-107-013-0004 06-22-107-019-0000
06-22-108-026-0000 06-22-108-027-0000

PARCEL 2:

COMMENCING AT THE NORTHEAST CSP.NER OF THE NORTHWEST 1/4 OF SECTION 22, TOWNSHIP
41 NORTH RANGE 9, EAST OF THE THIRT F=INCIPAL MERIDIAN, THENCE SOUTH 01 DECREES 06
MINUTES 01 SECONDS WEST ALONG THE ZAST-LINE OF SAID NORTHWEST 1/4 A DISTANCE OF
1992. 72 FEET TO THE POINT OF BEGINNING, THENCE CONTINUING SOUTH 01 DECREES 06
MlNUTES 01 SECONDS WEST ALONG SAID EA..T LINE A DISTANCE OF 697.72 FEET TO THE
SOUTHEAST CORNER OF SAID NORTHWEST 1/4, "THENCE SOUTH 89 DEGREES 49 MINUTES 16
SECONDS WEST ALONG THE SOUTH LINE OF SAID NORZI'WEST 1/4 AS STAKED AND OCCUPIED,
SAID LINE ALSQ BEING THE NORTH LINE OF OAK KNOLL FARMS UNIT §-C RECORDED AS
DOCUMENT NUMBER 90150262 A DISTANCE OF 1308.23 ¥EET 7O A POINT AT THE SOUTHEAST
CORNER OF THE WEST 1/2 OF SAID NORTHWEST 1/4, THENCE NCRTH 00 DEGREES 55 MINUTES
26 SECONDS EAST ALONG THE EAST LINE QF SAID WEST 1/2 A DiSTANCE OF 427.49 FEET, THENCE
NORTH 81 DEGREES 57 MINUTES 42 SECONDS WEST A DISTANCE 0£474.92 FEET, THENCE NORTH
00 DEGREES 58 MINUTES 08 SECONDS EAST A DISTANCE OF 540.31 FEET, THENCE SOUTH 89
DEGREES 03 MINUTES 20 SECONDS EAST A DISTANCE OF 17243 FEET, THENCE SOUTH 00
DEGREES 57 MINUTES 00 SECONDS WEST. A DISTANCE OF 328.76 FEET, THENCE SOUTH 89
DEGREES 57 MINUTES 55 SECONDS EAST A DISTANCE OF 1609.80 FEET Tu-(:E POINT OF
BEGINNING ALL IN COOK COUNTY, ILLINOIS.

P.LN.  06-22-100-021-0000
Commonly Known as:  Emerald Hills Subdivision

Route 59 and Schaumburg Road
Streamwood, IL
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EXCULPATORY RIDER

, and known as Trust no. /O&? 70 , not personally, but solely as Trustee aforesaid, in

T

This i;s/tmment is executed by the Harris Bank Palatine, N.A. as Trustee under the provisions of a Trust Agreement dated
{

|
the exercise of the power and authority conferred upon and vested in it as such Trustee. This instrument is executed and

delivered by the Trust solely in the exercise of the powers expressly conferred upon the Trustee under the Trust and upon the

written direction‘ of tliz beneficiaries and/or holders of the power of direction of said Trust and Harris Bank Palatine, N.A.

warrants that it possesses full power and authority to execute this instrument. It is expressly understood and agreed by and

between the parties heretu, <n'thing herein to the contrary notwithstanding, that each and all of the representations, warranties,

covenants, undertakings and agresments herein made on the part of the trustee while in form purporting to be the said

representations, warranties, covenar.te, undertakings and agreements of said Trustee are each and every one of them not made

with the intention of binding Harris Bank' Palatine, N.A. in its individual capacity, but are made and intended solely for the

purpose of binding ouly that portion of the Trus: property specifically described herein. No personal liability or personal

responsibility is assumed by or nor shall at any 2 be asserted or enforceable against the Harris Bank of Palatine, N.A. on

account of any representations, Warranties, (includiiig ~ut not limited to any representations and/or warranties in regards to

potential and/or existant Hazardous Waste) covenants, unert:kings and agreements contained in the instrument, (including

but not limited to any indebtedness accruing plus interest herelinder) either express or implied or arising in any way out of the

transaction in connection with which this instrument is executed, 4il such personal liability or responsibility, if any, being

expressly waived and released, and any liability (including any and all iizoility for any violation under the Federal and/or State

Environmental or Hazardous Waste laws) hereunder being specifically L miteé to the Trust assets, if any, securing this

instrument. Any provision of this instrument referring to a right of any person to b ivdemnified or held harmless, or reimbursed

by the Trustee forany costs, claims, losses, fines, penalties, damages, costs of any natuce inciuding attorney's fees and expenses,

arising mn any way out of the execution of this instrument or in connection thereto are expressly waived and released by all
parties to and pa‘rties claiming, under this instrument. Any person claiming or any provision-s¢ s instrument referring to
aright to be held harmless, indemnified or reimbursed for any and all costs, losses and expenses of axy, nature, in connection
with the execution of this instrument, shall be construed as only a right of redemption out of th= ussets of the Trust.
Notwithstanding|anything in this instrument contained, in the event of any conflict between the body of this exoneration and
the body of this instrument, the provisions of this paragraph shall control. Trustee being fully exempted, nothing herein

|
contained shall limit the right of any party to enforce the personal liability of any other party to this instrument,
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