INOFFICIAL C ity

Doc#: 0822134069 Fee: $102.00

Eu e n n .
Document prepared by and after gene “Gene" Moore RHSP Fee:$10.00
: Cook Sounty Aecordar of Deeds
recordmg to be returned to: Date: 08/08/2008 01;28 PM Pg: 1 0f34

Daniel Kohn, Esq,
Duane Morris LLP

190 South LaSalle Street
Suite 3700

Chicago, Hlinois 60603

MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTURE FINANCING STATEMENT (this “Mortgage”) is made as
of July 31, 2008, by ACAEMY DRIVE L.L.C., an Illinois limited liability company
(“Borrower”), with a mailing address of 3436 North Kennicott, Suite 100, Arlington Heights,
Illinois 60004, Attention: Wayne Moretti, to JPMORGAN CHASE BANK, N.A., a national
banking association, its successors and its assigns (“Lender”), with a mailing address of Chase
Tower, 10 South Dearborn Street, 18™ Figor, Mail Code: IL1-0958, Chicago, Illinois 60603,
Attention: Thomas J. Reynolds, and pertains t th= real estate described in Exhibit “A” attached
hereto and made a part hereof (the “Premises”).

ARTICLE { BOX 15

RECITALS

A, Borrower has executed and delivered to Lender that certain Promissory Note
dated of even date herewith in the principal amount of Three Mitlion One Hundred Seventy
Thousand and No/100 Dollars (83,170,000.00) (as it may be modifizd; amended or replaced
from time to time, the “Note™), in repayment of a loan from Lender in the amount of Three
Million One Hundred Seventy Thousand and No/100 Dollars ($3,170,000.00; (the “Loan”),
together with interest thereon, at variable rates of interest and otherwise as set fortii in the Note,
and the Note is due and payable on or before the Maturity Date (as defined in the Mote) as such
date may be accelerated in accordance with the terms of the Note; and

B. As security for the repayment of the Loan, in addition to this Mortgage, certain
other loan documents have been executed and delivered to Lender (the Note, this Mortgage, the
Loan Agreement of even date herewith between Borrower and Lender (the “Loan Agreement”),
those certain Guaranty Agreements of even date herewith executed by Ronald J. Benach and
Wayne Moretti [collectively, the “Guarantor”; Guarantor, together with any other guarantors of
the indebtedness secured hereby, whether now or hereafter existing, are referred to collectively
herein as the “Guarantors™], and all other documents or instruments executed and/or delivered
as additional evidence of, or security for repayment of, the Loan, whether now or hereafter
existing, and all renewals, amendments, supplements, restatements, extensions, and
modifications thereof and thereto, are hereinafter sometimes collectively referred to as the “Loan
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Documents”). The terms and provistons of the other Loan Documents are hereby incorporated
herein by this reference.

C. In consideration of advances, credits and other financial accommodations
heretofore or hereinafter made to Borrower by Lender, Lender has required Borrower hereby to
deliver, pledge, assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as that
term is hereinafter defined) as security for repayment of the Loan as well as any and all other
amounts owed to Lender under the terms of the Loan Documents.

ARTICLE 11
THE GRANT

NOW, THEREFORE, to secure the payment of the principal amount of the Note and
interest thercon (at~variable rates and as otherwise provided therein) and all fees and premiums,
if any, thereon, and i other sums due thereunder or advanced by Lender in accordance with the
Loan Documents and all costs and expenses incurred by Lender in connection with any of the
Loan Documents and the/rcimbursement to Lender for any amounts advanced pursuant to any
letters of credit issued pursudnt ta the Loan Documents or any fees or charges associated with
such letters of credit (all such ubligations and payments are sometimes referred to herein as the
“indebtedness secured hereby”), and to secure any and all obligations, contingent or otherwise,
whether now existing or hereafter arising of Borrower to Lender, including without limitation
those arising under or in connection “with any Swap Agreement (as defined in the Loan
Agreement), and to secure the observance and performance of the agreements contained herein
and in the other Loan Documents, and in all reseyvals, extensions and modifications of the Note,
Borrower hereby GRANTS, BARGAINS, CONYFEYS and MORTGAGES to Lender, its
successors and assigns, forever all of Borrower’s esta‘e. ght, title and interest, whether now or
hereafter acquired, in and to the Premises, together vritn-the following described property,
whether now or hereafter acquired by Borrower (the Premises, (ogether with a security interest in
and a lien on the following described property being hereinaticr referred to collectively as the
“Mortgaged Property”), all of which other property is hereby ‘piedped on a parity with the
Premises and not secondarily:

(@) All buildings and other improvements of every kind znd description now
or hereafter erected or placed thereon and all materials intended “Tor »Construction,
reconstruction, alteration and repair of such improvements now or héréafier erected
thereon, all of which materials shall be deemed to be included within the Mortgaged
Property immediately upon the delivery thereof to the Premises;

(b)  All right, title and interest of Borrower, including, without limitation, any
after-acquired title or reversion, in and to the beds of the ways, streets, avenues,
sidewalks and alleys adjoining the Premises;

(c) Each and all of the tenements, hereditaments, easements, appurtenances,
passages, waters, water courses, riparian rights and any and all other rights, liberties and
privileges of the Premises or in any way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acquired title,
franchise or license and the reversions and remainders thereof:
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(d)  All leases now or hereafter on or affecting the Premises, whether written
or oral, and all agreements for use of the Premises, together with all rents, issues,
deposits, profits and other benefits now or hereafter arising from or in respect of the
Premises accruing and to accrue from the Premises and the avails thereof:

(e)  All fixtures and personal property now or hereafter owned by Borrower
and attached to, contained in or used in connection with the Premises or the aforesaid
improvements thereon, including, without limitation, any and all air conditioners,
antennae, appliances, apparatus, awnings, basins, bathtubs, boilers, bookcases, cabinets,
carpets, coolers, curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, elevators,
engines, equipment, escalators, fans, fittings, floor coverings, furnaces, furnishings,
furdituce, hardware, heaters, humidifiers, incinerators, inventory, lighting, machinery,
motors, ~avens, pipes, plumbing, pumps, radiators, ranges, recreational facilities,
refrigeraios) screens, security systems, shades, shelving, sinks, sprinklers, stoves, toilets,
ventilators, wall coverings, washers, windows, window coverings, wiring and all
renewals or replacements thereof or articles in substitution therefor, whether or not the
same be attached-i0 such improvements, it being agreed that all such property owned by
Borrower and placed o the Premises or used in connection with the operation or
maintenance thereof shall, 56 %r as permitted by law, be deemed for the purpose of this
Mortgage to be part of the reeol estate constituting and located on the Premises and
covered by this Mortgage;

(f All judgments, insurance proceeds, awards of damages and settlements
which may result from any damage 10 4il)or any portion of the Premises and/or the
property described in the foregoing clauses 13y and (e) and clauses (j) and (k) below, or
any part thereof, or to any rights appurtenant therctz:

(8)  Subject to Section 3.6 below, all compensation, awards, damages, claims,
rights of actions and proceeds of or on account of (i) anv damage or taking, pursuant to
the power of eminent domain, of the Premises and/or any of the property described in the
foregoing clauses (a), (b), (c), (d) and (e) and clauses (j) 4rd (k) below or any part
thereof, (i) damage to all or any portion of the Premises and/o* anv of the property
described in the foregoing clauses (a), (b), {c), (d) and (¢) and clauscs (1) and (k) below
by reason of the taking, pursuant to the power of eminent domain, of all or any portion of
the Premises and/or any of the property described in the foregoing clauses (a); (b), (c), (d)
and (e) and clauses (j) and (k) below or of other property owned by Borrower, oz (iii) the
alteration of the grade of any street or highway on or about the Premises and/or any of the
property described in the foregoing clauses (b) and (c) or any part thereof: and Lender is
hereby authorized to collect and receive said awards and proceeds and to give proper
receipts and acquittances therefor and to apply the same toward the payment of the
indebtedness and other sums secured hereby;

(h)  All contract rights, general intangibles, actions and rights in action,
including, without limitation, all rights to receive payments arising under or in connection
with any Swap Agreement, and all rights to insurance proceeds and unearned premiums
arising from or relating to damage to the Premises and/or any of the property described in
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the foregoing clauses (a), (b), (c), (d) and (e) and clauses (1) and (k) below or any part
thereof;

(i) All proceeds, products, replacements, additions, substitutions, renewals
and accessions of and to the Premises and of the other types of property described in the
foregoing or following clauses;

() All building materials and goods which are procured or to be procured for
use on or in connection with the property described in the foregoing clauses (a) and (e),
whether or not such materials and goods have been delivered to the Premises;

(k) All plans, specifications, architectural renderings, drawings, licenses,
permits, soil test reports, other reports of examinations or analyses, contracts for services
to be rendsred Borrower, or otherwise in connection with the property described in the
foregoing Ciaiuses (a), (b), (¢), (d), (e), (g) and (j) and all other property, contracts,
reports, proposals; and other materials now or hereafter existing in any way relating to the
Premises or the otser property described in any of the foregoing clauses or construction
of additional improvements thereto; and

(§)] The proceecs from any sale, transfer, pledge or other disposition of any or
all of the property described it 2y of the foregoing clauses;

To have and to hold the same unto Lender and its successors and assigns forever, for the
purposes and uses herein set forth together with all right to possession of the Premises after the
occurrence of any Default (as hereinafter defined 114 Paragraph 4.1 hereof) hereunder subject
only to those certain permitted exceptions to title agresd ‘o by Lender in its reasonable discretion
(the “Permitted Exceptions™); the Borrower hereby KELEASING AND WAIVING all rights
under and by virtue of the homestead exemption laws of the staie . where the Premises are located
(the “State”).

BORROWER REPRESENTS, WARRANTS AND COVENANTS, to Lender that
Borrower is lawfully seized of the Premises, that the same is unencumbered except by the
Permitted Exceptions, if any, and that it has good right, full power and dawful authority to
convey and mortgage the same, and that Borrower will warrant and forever defend the Premises
and the quiet and peaceful possession of the same against the lawful claims 5721l persons
whomsoever. The covenants and warranties of this paragraph shall survive foreclusire of this
Mortgage and shall run with the Premises.

If and when the principal amount of the Note and all interest as provided thereunder has
been paid, and Borrower has satisfied all obligations thereunder and under the other Loan
Documents, then this Mortgage shall be released at the cost of Borrower, but otherwise shall
remain in full force and effect.

ARTICLE III
GENERAL AGREEMENTS

3.1  Principal and Interest. Borrower shall pay or cause to be paid promptly when
due the principal and interest on the indebtedness cvidenced by the Note, and any and all other
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amounts due under the Note or any of the other Loan Documents, at the times, at the variable
rates and in the manner provided in the Note, this Mortgage and the other Loan Documents. Any
amount not paid when due hereunder, after any applicable notice and/or cure period, shall accrue
interest at the Default Interest Rate (as defined in the Note).

3.2 Property Taxes. Borrower shall pay immediately, prior to delinquency, all
general taxes, special taxes, special assessments, water charges, sewer charges, and any other
charges that may be asserted against the Mortgaged Property or any part thereof or interest
therein, and, upon Lender’s request, furnish to Lender duplicate receipts therefor within thirty
(30) days after payment thereof. Borrower may, in good faith and with reasonable diligence,
contest the validity or amount of any such taxes or assessments, provided that;

fz}  such contest shall have the effect of preventing the collection of the tax or
assessment so contested and the sale or forfeiture of the Mortgaged Property or any part
thereof or m'erist therein to satisfy the same;

(b)  Borrower has notified Lender in writing of the intention of Borrower to
contest the same beforeany tax or assessment has been increased by any interest,
penalties or costs; and

(¢} Borrower has depssited with Lender, at such place as Lender may from
time to time in writing designate;a<um of money or other security acceptable to Lender
that is sufficient, in Lender’s sole and absclute Jjudgment, to pay in full such contested tax
and assessment and all penaltics and 1nterest that might become due thereon, and shall
keep on deposit an amount sufficient, in <hder’s reasonable judgment, to pay in full
such contested tax and assessment, increasing suth amount to cover additional penalties
and interest whenever, in Lender’s reasonable judament, such increase is advisable,
Upon the consummation of such contest, and provided there is no existing Default
hereunder, any excess funds held by Lender shall be retumnéd to Borrower,

In the event Borrower fails to prosecute such contest in good faith and with reasonable
diligence, Lender may, at its option, apply the monies and liquidate any se-urities deposited with
Lender in payment of, or on account of, such taxes and assessments, or any poriion thereof then
unpaid, including all penalties and interest thereon. If the amount of the muiey.snd any such
security so deposited is insufficient for the payment in full of such taxes and assessments,
together with all penalties and interest thereon, Borrower shall forthwith, witiin ien (10)
business days after receipt of written demand, either deposit with Lender a sum that, when added
to such funds then on deposit, is sufficient to make such payment in full, or, if Lender has
applied funds on deposit on account of such taxes and assessments to other obligations of
Borrower to Lender, restore such deposit to an amount satisfactory to Lender. Provided no
Default exists hereunder, Lender shall, if so requested in writing by Borrower, after final
disposition of such contest and upon Borrower’s delivery to Lender of an official bill for such
taxes, apply the money so deposited in full payment of such taxes and assessments or that part
thereof then unpaid, together with all penalties and interest thereon, and any excess security shall
be returned to Borrower. Notwithstanding anything contained herein to the contrary, {a) in the
event that at the time any bill for taxes, assessments or other similar charges is due, sufficient
sums have been deposited with Lender pursuant to Section 3.3 below and have not theretofore
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been applied by Lender to the payment of taxes as herein provided, Borrower shall not have
liability for the direct payment of such taxes, assessments and other similar charges pursuant to
this Section 3.2, and (b) to the extent following any contest, any amounts are refunded to Lender,
such amounts shall be credited against the next accruing monthly payments required pursuant to

the provisions of Section 3.3 below, and if not required under Seetion 3.3, then refunded to
Borrower,

33 Tax Escrow. F ollowing any Default hereunder, upon Lender’s request,
Borrower, to provide for the payment of real estate taxes and assessments pertaining to the
Premises, shall, simultaneously with Borrower’s monthly payment under the Note to Lender,
deposit monthly with Lender one twelfth (1/12th) of the annual real estate taxcs as reasonably
estimated Oy-Lender from time to time in such manner as Lender may prescribe so as to provide
for the curretit year's real estate tax obligation. If the amount estimated to pay said taxes is not
sufficient, Borror/er shall pay the difference within ten (10) days following Lender’s demand
therefor.  Should Berrower fail to deposit sufficient amounts with Lender to pay such
obligations, Lender may; but shall not be obligated to, advance monies necessary to make up any
deficiency in order to pay such obligations. Any monies so advanced by Lender shall become so
much additional indebtedness-sccured hereby and shall become immediately due and payable
with interest due thereon at the Detau't Interest Rate. Lender is not obligated to inquire into the
validity or accuracy of the real estais tax obligations before making payments of the same and
nothing herein contained shall be constraed s requiring Lender to advance other monies for said
purpose nor shall Lender incur any perscnal liability for anything it may do or omit to do
hereunder. It is agreed that all such monthly (tax'payments made by Borrower, at the option of
Lender, shall be (i) held in trust by it without carnings for the payment of the real estate tax
obligations; (ii) carried in a tax account for the benéfit of Borrower and withdrawn by Lender to
pay the real estate tax obligations; or (iii) credited to the unpaid balance of said indebtedness as
received, provided that Lender advances upon this obligatisi sums sufficient to pay said items as
the same accrue and become payable. If such items are held(in trust or carried in a tax account
for Borrower, the same are hereby pledged together with any otlisz account of Borrower, or any
guarantor of the indebtedness secured hereby, held by Lender to turiher secure the indebtedness
secured hereby, and any officer of Lender is authorized to withdraw ths-same and apply said
sums as aforesaid. Notwithstanding any provision to the contrary herein contzined, so long as no
Default or event which with the giving of notice and the expiration of any grase.or cure period
would constitute a Default exists hereunder, Lender shall apply the deposits received hereunder
to the payment of real estate taxes and assessments pertaining to the Premists, provided,
however, that in no event shall Lender be obligated to pay any amount in excess of the amount of
deposits held by Lender pursuant hereto nor shall Lender be required to inquire as to the validity
o1 accuracy of any real estate tax or assessment obligation before making such payments. Any
amounts held by Lender pursuant to this Section 3.3 at the time the Loan is paid in full shall be
returned to Borrower within ten (10) days of such payment in full.

3.4  Payments by Lender. In the event of a Default hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Borrower, any payment relating to
laxes, assessments, water and sewer charges, and other governmental charges, fines, impositions
or liens that may be asserted against the Mortgaged Property or any part thereof, and may do so
according to any bill, statement or estimate procured from the appropriate public office without
inquiry into the accuracy thereof or into the validity of any tax, assessment, lien, sale, forfeiture
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of title or claim relating thereto. In the event of a Default hereunder, Lender is further
authorized to make or advance, in the place and stead of Borrower, any payment relating to any
apparent or threatened adverse title, lien, statement of lien, encumbrance, claim, charge or
payment, as well as take any and all actions which Lender deems necessary or appropriate on
Borrower’s behalf whenever, in Lender’s solc and absolute judgment and discretion, such
payments or actions seem necessary or desirable to protect the full security intended to be
created by this Mortgage. In connection with any such advance, Lender is further authorized, at
its option, to obtain a continuation report of title or title insurance policy prepared by a title
insurance company of Lender’s choosing. All payments, costs and other expenses incurred by
Lender pursuant to this Paragraph 3.4, including without limitation reasonable attorneys’ fees,
expenses and. court costs, shall constitute additional indebtedness secured hereby and shall be
repayable by Borrower upon demand with interest at the Default Interest Rate,

3.5 lusarance.

3.5.1 DBounwer, at its expense, shall obtain and deliver to Lender policies of
insurance relating to the Mortgaged against loss or damage to the building and all improvements
and betterments on the Prem!(ses *“Loss”), in such amounts and with such limits as required in
the Loan Agreement. In additior; Borrower shall obtain and deliver to Lender policies of
insurance evidencing bodily injury, death or property damage liability coverages in such
amounts and containing such terms as réguired in the Loan Agreement,

352 In case of any Loss in“excess of Seventy-Five Thousand and No/100
Dollars (§75,000.00), Borrower shall immediately-give Lender and the insurance companies that
have insured against such risks, notice of such Loss and Borrower is authorized, with Lender’s
prior written consent, which shall be granted in Lendér’s sole and absolute discretion, to settle
and adjust any claim under insurance policies which instre 2gainst such risks. Notwithstanding
the foregoing, in the event of a total casualty or in the event of a Default, or event or condition
which with the giving of notice or the passage of time would-eonstitute a Default, shall have
occurred and be continuing hereunder or under any of the other Lodn Documents, Lender (or
after entry of decree of foreclosure, purchaser at the sale, or the decreé creditor, as the case may
be) is, subject to the provisions hereof, hereby authorized to either: (1) settle, adjust or
compromise any claim under any insurance policies and Lender shall act in is sole and absolute
discretion without the consent of Borrower; or (2) allow Borrower to scttie, adjust or
compromise any claims for Loss with the insurance company or companies on the zmount to be
paid upon the Loss. In all cases Lender is authorized to collect and receipt for auy such
imsurance proceeds and the reasonable expenses incurred by Lender in the adjustment and
collection of insurance proceeds shall be such additional indebtedness secured hereby and shall
be reimbursed to Lender within ten (10) business days of receipt of written demand with interest
thereon at the Default Interest Rate or may be deducted by Lender from said insurance proceeds
prior to any other application thereof,

The insurance proceeds shall be made available to Borrower to repair and restore the
Mortgaged Property if, and only if, all of the following conditions are satisfied:
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(A)  no Default, or event which with the giving of notice or passage of time would
constitute a Default, shall have occurred and be continuing hereunder or under any of the other
Loan Documents;

(B)  the insurance proceeds shall, in Lender’s sole and absolute judgment, be sufficient
to complete the repair and restoration of the buildings, structures and other improvements on the
Premises to an architectural and economic unit of substantially the same character and the same
value as existed immediately prior to such casualty, or, if Lender shall determine, in its sole and
absolute discretion, that the insurance proceeds are insufficient, Borrower shall have deposited
with Lender the amount of the deficiency in cash within fifteen (15) days after Lender’s demand
therefor;

(C) “arter such repair or restoration, the Mortgaged Property shall, in Lender’s sole and
absolute judgmeni, adequately secure the outstanding balance of the Loan; and

(D)  the insurererdo not deny liability to the insureds.

In all other cases, the insurance proceeds shall, at the option of Lender, either be applied in the
reduction of the indebtedness sccured hereby, whether due or not, in such order as Lender shall
determine in its sole and absolute discretion, or be held by Lender and used to reimburse
Borrower for the cost of rebuilding or restoring buildings or improvements on the Premises.

Notwithstanding anything herein to the contrary, in case of any Loss after foreclosure
proceedings have been instituted, all insurance proceeds shall, at Lender’s optien, be used to pay
the amount due in accordance with any decree ¢fioreclosure that may be entered in any such
proceedings, and the balance, if any, shall be paid 5 4z owner of the equity of redemption if
said owner shall then be entitled to the same, or as the court may otherwise direct. In case of the
foreclosure of this Mortgage, the court in its decree may provide that the mortgagee’s clause
attached to each of said insurance policies may be canceled andthat the decree creditor may
cause a new loss clause to be attached to each of said polictes wnaking the loss thereunder
payable to said decree creditor. Any foreclosure decree may furthet rrevide that in case of any
one or more redemptions made under said decree, each successive redemptor may cause the
preceding loss clause attached to each insurance policy to be canceled and 2'new loss clause to
be attached thereto, making the loss thereunder payable to such redemptor~ 1 the event of
foreclosure sale, Lender is hereby authorized, without the consent of Borrower, to assign any and
all insurance policies to the purchaser at the sale, or to take such other steps as Lender iaoy deem
advisable, to cause the interest of such purchaser to be protected by any of the said insurance
policies.

Nothing contained in this Mortgage shall create any responsibility or obligation on
Lender to collect any amount owing on any insurance policy, to rebuild, repair or replace any
damaged or destroyed portion of the Mortgaged Property, or to perform any act hereunder.

3.5.3  Upon Borrower’s request, and provided all of the conditions of the second
paragraph of Paragraph 3.5.2 have been satisfied or upon Lender’s election, to apply such
insurance proceeds toward repairing, restoring, and rebuilding such improvements, such
insurance proceeds shall be made available therefor, by Lender, or such other depositary
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designated by Lender, from time to time, to Borrower or at Lender's option, directly to
contractors, subcontractors, material suppliers and other persons entitled to payment in
accordance with and subject to such conditions to disbursement as Lender may impose to ensure
that the work is fully completed in a good and workmanlike manner and paid for and that no
liens or claims arise by reason thereof, provided that Lender is furnished with evidence
reasonably satisfactory to Lender of the estimated cost of such repairs, restoration and rebuilding
and with architect’s and other certificates, waivers of lien, contractors’ sworn statements, and
other evidence of the estimated cost thereof and of payments as Lender may require and approve
in its sole and absolute discretion. In addition to the foregoing, if the estimated cost of the work
exceeds ten (10%) percent of the original principal amount of the indebtedness secured hereby,
Borrower shall also deliver to Lender for its prior approval evidence satisfactory to Lender in its
sole and abseinte discretion that the appraised value of the Mortgaged Property after such work
will not be less than its appraised value established in the appraisal delivered to Lender on or
prior to the datz hereof and all plans and specifications for such repairs, restoration and
rebuilding as Lender :nay require and approve in its sole and absolute discretion. No payment
made prior to the final corapletion of the work shall exceed ninety (90%) percent of the value of
the repair, restoration o rebunilding work performed, from time to time, and at all times the
undisbursed balance of such picleeds remaining in the custody or control of Lender shali be, in
Lender’s sole and absolute discretion, at least sufficient to pay for the cost of completion of the
work, free and clear of any liens. Lemder may, at any time after the occurrence and during the
continuance of a Default hereunder, and ir its sole and absolute discretion, procure and substitute
for any and all of the insurance policies so'held as aforesaid, such other policies of insurance in
such amounts and carried in such companies ¢s Lender may select. Lender may commingle any
such funds held by it hereunder and shall not be Obligated to pay any interest with respect to any
such funds held by or on behalf of Lender.

UNLESS BORROWER PROVIDES LENDER WITH EVIDENCE OF THE
INSURANCE COVERAGE REQUIRED BY THIS MORTGAGE, LENDER, MAY
PURCHASE INSURANCE AT BORROWER’S EXPENSE 7O PROTECT LENDER'S
INTERESTS IN THE MORTGAGED PROPERTY. THIS YNSURANCE MAY, BUT
NEED NOT, PROTECT BORROWER’S INTERESTS IN' THE MORTGAGED
PROPERTY. THE COVERAGE PURCHASED BY LENDER MAY.NOT PAY ANY
CLAIMS THAT BORROWER MAKES OR ANY CLAIM THAT IS MAPRYE AGAINST
BORROWER IN CONNECTION WITH THE MORTGAGED" +ROPERTY.
BORROWER MAY LATER CANCEL ANY SUCH INSURANCE PURCHASED BY
LENDER, BUT ONLY AFTER PROVIDING LENDER WITH EVIDENCE THAT
BORROWER HAS OBTAINED INSURANCE AS REQUIRED BY THIS MORTGAGE.
IF LENDER PURCHASES INSURANCE FOR THE MORTGAGED PROPERTY,
BORROWER WILL BE RESPONSIBLE FOR THE COSTS OF THAT INSURANCE,
INCLUDING INTEREST AND ANY OTHER CHARGES THAT LENDER MAY
IMPOSE IN CONNECTION WITH THE PLACEMENT OF THE INSURANCE, UNTIL
THE EFFECTIVE DATE OF THE CANCELLATION OR EXPIRATION OF THE
INSURANCE. THE COSTS OF THE INSURANCE MAY BE ADDED TO THE
SECURED INDEBTEDNESS. THE COSTS OF THE INSURANCE MAY BE MORE
THAN THE COST OF INSURANCE BORROWER MAY BE ABLE TO OBTAIN ON
ITS OWN.

-9.
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3.6  Condemnation and Eminent Domain. Any and all awards in excess of
Seventy-Five Thousand and No/100 Dollars ($75,000.00) heretofore or hereafter made or to be
made to the present or any subsequent owner of the Mortgaged Property by any governmental or
other lawful authority for the taking, by condemnation or eminent domain, of all or any part of
the Mortgaged Property, (including any award from the United States government at any time
after the allowance of a claim therefor, the ascertainment of the amount thereto, and the issuance
of a warrant for payment thereof), are hereby assigned by Borrower to Lender, which awards
Lender is hereby authorized to negotiate, collect and receive from the condemnation authorities.
Lender is hereby authorized to give appropriate receipts and acquittances therefor. Borrower
shall give Lender immediate notice of the actual or threatened commencement of any
condemnaticn or eminent domain proceedings of which it has knowledge affecting all or any part
of the Mostgaged Property (including severance of, consequential damage to or change in grade
of streets), ang shall immediately deliver to Lender copies of any and all papers served in
connection with =0y such proceedings. Borrower further agrees to make, execute and deliver to
Lender, free and (lear of any encumbrance of any kind whatsoever, any and all further
assignments and other izisiruments deemed necessary by Lender for the purpose of validly and
sufficiently assigning all“awards and other compensation heretofore, now and hereafter made to
Borrower for any taking, eithsi prmanent or temporary, under any such proceeding. Any such
award shall be applied toward the indebtedness secured by this Mortgage. Notwithstanding the
foregoing, any expenses, including, vithout limitation, reasonable attorneys’ fees and expenses,
incurred by Lender in intervening in such_action or compromising and settling such action or
claim, or collecting such proceeds, shall bé reimbursed to Lender first out of the proceeds.

3.7 Maintenance of Property. No portion of the Mortgaged Property shall be
materially removed or demolished, severed, sold or mortgaged, without the prior written consent
of Lender. In the event of the demolition or destructionirwhole or in part of any of the fixtures,
chattels or articles of personal property covered by this Mortgage or by any separate security
agreement executed in conjunction herewith, the same shal’ be replaced promptly by similar
fixtures, chattels and articles of personal property at least equal 11 walue, quality and condition to
those replaced, free from any other security interest therein, encumbrances thereon or reservation
of title thereto. Borrower shall promptly repair, restore or rebuild zny building or other
improvement or any part thereof now or hereafter situated on the Pretiises-that may become
damaged or be destroyed whether or not proceeds of insurance are availaole or sufficient for
such purpose. Any such building or other improvement or any part thereof spaii-be repaired,
restored or rebuilt so as to be of at least equal value and of substantially the sam¢ character as
prior to such damage or destruction.

Borrower further agrees not to permit, commit or suffer any waste, impairment or
deterioration of the Mortgaged Property or any part thereof, to keep, repair and maintain the
Mortgaged Property and every part thereof in good repair and condition, ordinary wear and tear,
casualty and condemnation excluded, and, from time to time, to make all necessary and proper
replacements thereof and additions thereto so that the Premises and such buildings, other
improvements, fixtures, chattels and articles of personal property will, at all times, be in good
condition, fit and proper for the respective purposes for which they were originally erected or
installed.

-10 -
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3.8  Compliance with Laws. Borrower shall: (i) comply with, all statutes,
ordinances, regulations, rules, orders, decrees and other requirements relating to the Mortgaged
Property, or any part thereof, by any federal, state or local authority, including, without
limitation, the Americans with Disabilities Act of 1990, and (ii) observe and comply with ali
conditions and requirements necessary to preserve and extend any and all rights, licenses,
permits (including, without limitation, zoning variances, special exceptions, and nonconforming
uses), privileges, franchises and concessions that are applicable to the Mortgaged Property or
that have been granted to or contracted for by Borrower in connection with any existing or
presently contemplated use of the Mortgaged Property or any part thereof. Borrower shall not
initiate or acquiesce in any changes to or termination of any of the foregoing or of zoning design
actions affecting the use of the Mortgaged Property or any part thereof without the prior written
consent of Leuder, such consent not to be unreasonably withheld, delayed or conditioned.

3.9 Licay and Transfers. Without Lender's prior written consent, except as
expressly authorize ir. the Loan Agreement, Borrower shall not hereafter, directly or indirectly,
create, suffer or permit t5 be created or filed or to remain against the Mortgaged Property, or any
part thereof, any mortgagl iien or other lien, encumbrance or charge on, pledge of, or conditional
sale or other title retention agreesfient with respect to, the Mortgaged Property, whether superior
or inferior to the lien of this Mortgage, except for the Permitted Exceptions; provided, however,
that Borrower may, within ten (10)days after the filing thereof, contest in good faith by
appropriate legal or administrative proceedings any lien claim arising from any work performed,
material furnished or obligation incurred & y Borrower upon furnishing Lender a bond issued by a
company approved by Lender in its reasotiablz discretion covering the lien claim, or an
endorsement to Lender’s title insurance policy insur'ng Lender’s interest in the Premises insuring
over said lien claim, each in form and substance satisfactory to Lender in its reasonable
discretion, or such other security and indemnification saiisfactory to Lender, in its reasonable
discretion, for the final payment and discharge thereof,provided following any such final
payment and discharge, Lender agrees to return any portion (of <aid security then remaining in
Lender’s possession. In the event Borrower hereafter creates, sutfzis or permits any superior or
inferior lien to be attached to the Mortgaged Property or any part thezeo! without such consent or
without furnishing security as aforesaid, Lender shall have the unqualided-right, at its option, to
accelerate the maturity of the Note, causing the entire principal balance taereof and all interest
accrued thereon to be immediately due and payable.

If Borrower, without Lender’s prior written consent, sells, leases, transtirs, conveys,
assigns, pledges, hypothecates or otherwise disposes of the title to all or any poriica of the
Mortgaged Property, whether by operation of law, voluntarily or otherwise, or any interest
(beneficial or otherwise) thereto, or enters into any agreement to do any of the foregoing, Lender
shall have the unqualified right, at its option, to accelerate the maturity of the Note, causing the
entire principal balance, and accrued interest to be immediately due and payable. Without
limiting the generality of the foregoing, each of the following events shall be deemed a sale,
transfer, conveyance, assignment, pledge, hypothecation or other disposition prohibited by the
foregoing sentence:

(a)  if Borrower is a corporation, any sale, conveyance, assignment or other
transfer of all or any portion of the stock of such corporation, that results in a material
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change in the identity of the person(s) or entities in contro] of such corporation, or any
corporation which controls Borrower;

(b)  if Borrower is a partnership, any sale, conveyance, assignment or other
transfer of all or any portion of the partnership interest of Borrower or any entity or
entities in control of Borrower, or any partnership which controls Borrower;

(c)  except as expressly authorized in the Loan Agreement, if Borrower is a
limited liability company, any sale, conveyance, assignment or other transfer of all or any
portion of the membership interest of any member of Borrower;

(d)  any sale, conveyance, assignment or other transfer of all or any portion of
the stoCk, partnership or membership interest of any entity directly or indirectly in control
of any ceinoration, partnership or limited liability company constituting Borrower or any
corporatiols, partnership or limited liability company which controls Borrower, or any
sale, conveyarice;’ assignment or other transfer by Borrower in any corporation,
partnership or lim:ted liability company in which Borrower has a controlling interest,
directly or indirectly;

(¢e)  any hypothecation of all or any portion of any stock, partnership or
membership interest of Borr¢wer, or of all or any portion of the stock, partnership or
membership interest of any entiy directly or indirectly in control of such corporation,
partnership or limited liability company Or any corporation, partnership or limited
liability company which controls Borrower, or any sale, conveyance, assignment or other
transfer by Borrower in any corporation; vartnership or limited liability company in
which Borrower has a controlling interest, direcily or indirectly.

Any waiver by Lender of the provisions of this Paragraph 3.9 shall not be deemed to be
a waiver of the right of Lender in the future to insist upon strict compliance with the provisions
hereof.

3.10  Subrogation to Prior Lienholder's Rights. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or advanced by Lenderis used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any prior lien or crictimbrance upon
the Mortgaged Property or any part thereof, then Lender shall be subrogated to the rights of the
holder thereof in and to such other lien or encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.

3.11 Lender’s Dealings with Transferee. In the event of the sale or transfer, by

operation of law, voluntarily or otherwise, of all or any part of the Mortgaged Property, Lender
shall be authorized and empowered to deal with the vendee or transferee with regard to the
Mortgaged Property, the indebtedness secured hereby and any of the terms or conditions hereof
as fully and to the same extent as it might with Borrower, without in any way releasing or
discharging Borrower from its covenants hereunder, specifically including those contained in
Paragraph 3.9 hereof, and without waiving Lender’s right of acceleration pursuant to
Paragraph 3.9 hereof,
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3.12  Stamp Taxes. If at any time the United States government or any federal, state or
municipal governmental subdivision requires Internal Revenue or other documentary stamps,
levies or any tax on this Mortgage or on the Note, or requires payment of the United States
Interest Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and
all interest accrued thereon shall be and become due and payable, at the election of the Lender,
sixty (60) days after the mailing by Lender of notice of such election to Borrower; provided,
however, that such election shall be unavailing, and this Mortgage and the Note shall be and
remain in effect, if Borrower may and does lawfully pay for such stamps or tax, including
interest and penalties thereon, to or on behalf of Lender.

3.13. Change in Tax Laws. In the event of the enactment, after the date of this
Mortgage; of any law of the state in which the Premises are located deducting from the value of
the Premises; for the purpose of taxation, the amount of any lien thereon, or imposing upon
Lender the payuisiti of all or any part of the taxes, assessments, charges or liens hereby required
to be paid by Borrowe=r. or changing in any way the laws relating to the taxation of mortgages or
debts secured by morigeges or Borrower’s interest in the Mortgaged Property, or the manner of
collection of taxes, so acd affect this Mortgage or the indebtedness secured hereby or the holder
thereof, then Borrower, upoh desriand by Lender, shall pay such taxes, assessments, charges or
liens, or reimburse Lender therefsr: provided, however, that if, in the opinion of counsel for
Lender, it might be unlawful to requice Borrower to make such payment or the making of such
payment might result in the impositior of interest beyond the maximum amount permitted by
law, then Lender may elect, by netice i1 writing given to Borrower, to declare all of the
indebtedness secured hereby to become due aad payable sixty (60) days after the giving of such
notice. Nothing contained in this Paragraph 3.i5 shall be construed as obligating Lender to pay
any portion of Borrower’s federal income tax.

3.14  Inspection of Property. Borrower shail permit Lender and its representatives
and agents to inspect the Mortgaged Property at reasonzple times upon reasonable prior
telephonic notice during normal business hours and as Iruquently as Lender considers
reasonable; provided Lender agrees that it shall make no suzn inspection unless it is
accompanied by Borrower (unless Borrower fails to make itself reasonably available to Lender,
in which case Lender shall inspect the Mortgaged Property without Borrgw er).

3.15 Inspection of Books and Records. Borrower shall keep and rigiatain full and
correct books and records showing in detail the income and expenses of the Mortgzged Property
and, Borrower shall permit Lender and its agents and representatives to visit its orfices and
discuss its financial affairs with its officers and independent public accountants and to examine
such books and records and all supporting vouchers and data, copies of any leases encumbering
the Premises and such other information as Lender may deem reasonably necessary or
appropriate, at Borrower’s offices, at the address hereinabove identified or at such other location
as may be reasonably requested by Lender, at reasonable times upon reasonable prior telephonic
notice during normal business hours and as frequently as Lender considers reasonable; provided
Lender agrees that it shall make no such inspection unless it is accompanied by Borrower.

3.16 Acknowledgment of Debt. Borrower shall furnish from time to time, within ten
(10) days after Lender’s request, a written statement, duly acknowledged, specifying, to the best
of Borrower’s knowledge, the amount due under the Note, this Mortgage and any of the other
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Loan Documents and disclosing to Borrower’s actual knowledge whether any alleged offsets or
defenses exist against the indebtedness secured hereby.,

3.17  Other Amounts Secured; Maximum Indebtedness. Borrower acknowledges
and agrees that this Mortgage secures the entire principal amount of the Note and interest
accrued thereon, regardless of whether any or all of the loan proceeds are disbursed on or after
the date hereof, and regardless of whether the outstanding principal is repaid in whole or part and
future advances made at a later date, as well as any amounts owed to Lender pursuant to
Paragraphs 3.2 and 3.4 hereof, any and all litigation and other expenses pursuant to
Paragraphs 4.5 and 4.6 hereof and any other amounts as provided herein or in any of the other
Loan Documents, including, without limitation, the payment of any and all loan commissions,
service chargcs, liquidated damages, expenses and advances due to or paid or incurred by Lender
In connectiod with the Loan, all in accordance with the loan commitment issued in connection
with this transaction and the Loan Documents. Under no circumstances, however, shall the total
indebtedness secured hereby exceed Nine Million and No/100 Dollars ($9,000,000.00).

3.18 Declaraticii of Subordination. At the option of Lender, this Mortgage shall
become subject and subordiratz, in whole or in part (but not with respect to priority of
entitlement to insurance proceéds o any condemnation or eminent domain award) to any and all
leases of all or any part of the Mdrtgaged Property upon the execution by Lender and recording
thereof, at any time hereafter, in the appropriate official records of the county wherein the
Premises are situated, of a unilateral deciz:ation to that effect.

3.19 Releases. Lender, without notice.and without regard to the consideration, if any,
paid therefor, and notwithstanding the existence a'that time of any inferior liens thereon, may
release from the liens of Lender all or any part of the.Mortgaged Property, or release from
liability any person or entity obligated to repay any indébtedness secured hereby, without in any
way affecting the liability of any party (other than the releaszd party) pursuant to the Note, this
Mortgage or any of the other Loan Documents, including, withion limitation, any guaranty given
as additional security for the indebtedness secured hereby, and withsutin any way affecting the
priority of the lien of this Mortgage, and may agree with any party lizblé therefor to extend the
time for payment of any part or all of such indebtedness. Any such agie=ment shall not in any
way release or impair the lien created by this Mortgage or reduce or modify the: lability of any
person or entity obligated personally to repay the indebtedness secured hereby; but shall extend
the lien hereof as against the title of all parties having any interest, subject to the indebtedness
secured hereby, in the Mortgaged Property.

3.20 Borrower’s Representations. Borrower hereby represents and covenants to
Lender that:

(a)  Borrower is lawfully seized of the Mortgaged Property hereby mortgaged,
granted and conveyed and has the right to mortgage, grant and convey the Mortgaged
Property, that the Mortgaged Property is unencumbered except by the Permitted
Exceptions, if any, and that Borrower will represent, warrant and defend generally the
title to the Mortgaged Property, or any portion thereof, against any and all claims and
demands, subject only to the Permitted Exceptions, if any.
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(b} Borrower (i) is an Iliinois limited liability company in good standing in the
State of Iilinois, (ii) has the power and authority to own its properties and to carry on its
business as now being conducted; and (iii) is in compliance with all laws, regulations,
ordinances and orders of public authorities applicable to it.

(¢)  The execution, delivery and performance of the Note, this Mortgage and
the other Loan Documents: (1) have received all necessary trust, partnership,
governmental, corporate and company approval; (i1) do not violate any provision of any
law, any order of any court or agency of government or any indenture, agreement or other
instrument to which Borrower is a party, or by which it or any portion of the Mortgaged
Property is bound; and (iii) are not in conflict with, nor will result in breach of, or
coustifute (with due notice or lapse of time) a default under any indenture, agreement, or
other“instrument, or result in the creation or imposition of any lien, charge or
encumbigrice of any nature whatsoever, upon any of its property or assets, except as
contemplated by the provisions of this Mortgage.

(d)  TheNote, this Mortgage and the other Loan Documents, when executed
and delivered by Berrower will constitute the legal, valid and binding obligations of
Borrower and al! other obligors named therein, if any, in accordance with their respective
terms.

(¢)  All information, 1€norts, papers, balance sheets, statements of profit and
loss, and data given to Lender or its agents and employees regarding Borrower or any
other party obligated under the terms of the Note, this Mortgage or any of the other Loan
Documents are accurate and correct in ali taterial respects, and are complete insofar as
completeness may be necessary to give Lender o true and accurate knowledge of the
subject matter.

(D There is not now pending against or affectinig Borrower or any other party
obligated under the terms of the Note, this Mortgage ‘0z any of the other Loan
Documents, nor, to Borrower’s knowledge, is there threaivmed any action, suit or
proceeding at law, in equity or before any administrative agency which, if adversely
determined, would materially impair or materially affect the financial condition or
operation of Borrower, Guarantor or the Mortgaged Property.

(8)  Bomower covenants and agrees that it will timely pay any aid all real
estate and other taxes due and owing related to Borrower and/or the Mortgaged Property.

3.21 Utilities. Borrower will pay all utility charges incurred in connection with the

Premises and all improvements thereon, and shall maintain al utility services now or hereafter
available for use at the Premises.

3.22  Assisnment of Rents,

(a)  As further security for the repayment of the Note, and any amounts due
pursuant to this Mortgage, Borrower does hereby sell, assign and transfer to Lender all
rents, leases, issues, deposits and profits now due and which may hereinafter become due
under or by reason of any lease or any letting of, or any agreement for the use, sale, or

-15-

DM2\1490564.3




0822134069 Page: 16 of 34

UNOFFICIAL COPY

occupancy of the Premises or any portion thereof (whether written or verbal), which may
have been heretofore or may hereafter be made or agreed to or which may be made or
agreed to by Lender under the powers herein granted, including without limitation sale
contracts, leases, escrow and other agreements, it being Borrower’s intention hereby to
establish an absolute transfer and assignment of all such leases, contracts, escrows and
agreements pertaining thereto (such leases, contracts, escrows and agreements being
collectively referred to hereinbelow as “agreements” and any such individual lease,
contract, escrow or other agreement being referred to hereinbelow as an “agreement”),
and all the avails thereof, to Lender.

Subject to Section 3.22(e) below, Borrower does hereby irrevocably appoint Lender as its
true and lawfi:] attorney in its name and stead (with or without taking possession of the Premises)
to rent, lease; ]2, or sell all or any portion of the Premises to any party or parties at such price
and upon such te1m as Lender in its sole discretion may determine, and to collect all of such
rents, issues, deposits, profits and avails now due or that may hereafter become due under any
and all of such agreenienis or other tenancies now or hereafter existing on the Premises, with the
same rights and powers-2ud subject to the same immunities, exoneration of liability and rights of
recourse and indemnity as Lendsr would have upon taking possession of the Premises pursuant
to the provisions set forth hereinbelow.

This assignment confers upon cuder a power coupled with an interest and it cannot be
revoked by Borrower.

(b)  Borrower represents and agiees that without the prior written consent of
the Lender, which consent shall not be unrezsenably withheld, no rent for right of future
possession will be paid by any person in possession of any portion of the Premises in
cxcess of one installment thereof paid in advance and-that no payment of rents to become
due for any portion of the Premises has been or will be waived, conceded, released,
reduced, discounted, or otherwise discharged or comproriised by Borrower. Borrower
waives any right of setoff against any person in possession of any portion of the
Premises. Borrower agrees that it will not assign any of sSuch rents, issues, profits,
deposits or avails, and shall not agree to any modification of the terms, or a voluntary
surrender, of any such lease or agreement without the prior written cofsertt of Lender,

(c) Borrower further agrees to assign and transfer to Lender all future leases
and agreements pertaining to all or any portion of the Premises and to execute and deliver
to Lender, immediately upon demand of Lender, all such further assurances and
assignments pertaining to the Premises as Lender may from time to time require.

(d)  Borrower shall, at its own cost: (i) at all times perform and observe all of
the covenants, conditions and agreements of the lessor under the terms of any or all leases
or similar agreements affecting all or any part of the Premises; (ii) at all times enforce
and secure the performance and observance of all of the material covenants, conditions
and agreements of the lessees under the terms of any or all of said leases or other
agreements; (i1} appear in and defend any action or other proceeding arising out of or in
any manner connected with said leases and other agreements, and to pay any and all costs
of Lender incurred by reason of or in connection with said proceedings, including,
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without limitation, reasonable attorneys” fees, expenses and court costs; and (iv)
promptly furnish Lender with copies of any notices of default either sent or received by
Borrower under the terms of or pursuant to any of said leases or other agreements,

(¢)  Although it is the intention of Borrower and Lender that the assignment,
including, without limitation, the power of attorney appointment, contained in this
Paragraph 3.22 is a present assignment, it is expressly understood and agreed, anything
herein contained to the contrary notwithstanding, that Lender shall not exercise any of
the rights and powers conferred upon it herein unless and until a Default hereunder has
occurred and is continuing, or a condition which with the passage of time or giving of
notice or both, would constitute a Default hereunder.

(H Lender, in the exercise of the rights and powers conferred upon it herein,
shall have sl power to use and apply the rents, issues, deposits, profits and avails of the
Premises t0 {a¢ payment of or on account of the following, in such order as Lender may,
in its sole and absGlute discretion determine:

(1) (operating expenses of the Premises (including, without limitation,
all costs of maiiagement, sale and leasing thereof, which shall include reasonable
compensation to Lender and its agents, if management be delegated thereto,
reasonable attorneys’ fees. expenses and court costs, and lease or sale
commissions and other ¢¢mpensation and expenses of seeking and procuring
tenants or purchasers and entcring into leases or sales), establishing any claims
for damages, and premiums oriinsurance authorized hereinabove;

(i) taxes, special assessipenis. water and sewer charges on the
Premises now due or that may hercafter be ome due;

(i) any and all repairs, decorating, 1enewals, replacements, alterations,
additions, betterments and improvements of the Premises (including, without
limitation, the cost from time to time of installing or rplacing personal property
therein, and of placing the Premises in such conditioh’ as will, in the sole
judgment of Lender, make them readily rentable or salable);

(iv) any indebtedness secured hereby or any deficiency that may result
from any foreclosure sale pursuant thereto; and

(v) any remaining funds to Borrower or its successors or assigns, as
their interests and rights may appear.

(g)  Borrower does further specifically authorize and instruct each and every
present and future lessee or purchaser of all or any portion of the Premises to pay all
unpaid rentals or deposits agreed upon in any lease or agreement pertaining to the
Premises to Lender upon receipt of demand from Lender to pay the same without any
further notice or authorization by Borrower, and Borrower hereby waives any rights or
claims it may have against any lessee by reason of such payments to Lender.
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(hy  Lender shall not be obligated to perform or discharge, nor does it hereby
undertake to perform or discharge, any obligation, duty or liability under any lease or
agreement pertaining to the Premises, and Borrower shall and does hereby agree to
indemnify and hold Lender harmless from and against any and all liability, loss and
damage that Lender may or might incur under any such lease or agreement or under or by
reason of the assignment thereof, as well as any and all claims and demands whatsoever
which may be asserted against Lender by reason of any alleged obligations or
undertakings on Lender’s part to perform or discharge any of the terms, covenants or
conditions contained in such leases or agreements.  Should Lender incur any such
liability, loss or damage under any such lease or agreement, or under or by reason of the
assignment thereof, or in the defense of any claims or demands relating thereto, Borrower
shall'réimburse Lender for the amount thereof (including, without limitation, reasonable
attorrieys’ fees, expenses and court costs) immediately upon demand.

(i) Nothing herein contained shall be construed as making or constituting
Lender a “mortgsgze in possession” in the absence of the taking of actual possession of
the Premises by Leénder pursuant to the provisions set forth herein. In the exercise of the
powers herein granted Isader, no liability shall be asserted or enforced against Lender,
all such liability being expréssly waived and released by Borrower.

() Borrower may oily enter into new leases or amend, modify, terminate or
cancel any existing lease or waive i ¥ rights thereunder, or accept a voluntary surrender
of any lease, upon the prior writte consent of Lender, such consent not to be
unreasonably withheld. Notwithstanding anything to the contrary contained herein,
Borrower and Lender agree that Borrower shall have the right, without first obtaining
Lender’s consent, to enter into leases at the Pier.iizes for leased premises containing not
more than 3,000 rentable square feet; provided (i}-any such lease contains terms and
provisions which are reasonable for similarly situaled ‘properties, and (1) Borrower
provides Lender with a copy of any such lease within ten (10) days of the full execution
thereof.

3.23 Security Agreement.

(a)  This Mortgage shall be deemed a “Security Agreemen?” ds defined in
Revised Article 9 of the Illinois Uniform Commercial Code, and creaies a security
interest in favor of Lender in all property including, without limitation, all personal
property, fixtures and goods affecting property either referred to or described herein or in
any way connected with the use or enjoyment of the Premises. The remedios for any
violation of the covenants, terms and conditions of the agreements herein contained shall
be as prescribed herein or by general law or, as to such part of the security which is also
reflected in any Financing Statement filed to perfect the security interest herein created,
by the specific statutory consequences now or hereinafter enacted and specified in the
Illinois Uniform Commercial Code, all at Lender’s sole election. Borrower and Lender
agree that the filing of such a F inancing Statement in the records normally having to do
with personal property shall not be construed as in any way derogating from or impairing
the intention of the parties hereto that everything used in connection with the production
of income from the Premises or adapted for use therein or which is described or reflected
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in this Mortgage is, and at all times and for all purposes and in all proceedings both legal
or equitable shall be, regarded as part of the real estate irrespective of whether (1) any
such item is physically attached to the improvements, (ii) serial numbers are used for the
better identification of certain equipment items capable of being thus identified in a
recital contained herein or in any list filed with Lender, or (iii) any such item is referred
to or reflected in any such Financing Statement so filed at any time. Similarly, the
mention in any such Financing Statement of (1) the rights in or the proceeds of any fire or
hazard insurance policy, or (2) any award in eminent domain proceedings for a taking or
for loss of value, or (3) Borrower’s interest as lessor in any present or future lease or
rights to income growing out of the use or occupancy of the Mortgaged Property whether
pursvant to lease or otherwise, shall never be construed as in any way altering any of the
righnzof Lender under this Mortgage or impugning the priority of the Lender’s lien
granted drereby or by any other recorded document, but such mention in the F inancing
Statemetir is)declared to be for the protection of the Lender in the event any court or
Judge shall a asiv time hold with respect to (1), (2) and (3) that notice of Lender’s priority
of interest to be zictive against a particular class of persons, including, but not limited
to, the Federal Government and any subdivisions or entity of the Federal Government,
must be filed in the [Linoi¢ Uniform Commercial Code records.

(b)  Borrower shall cxecute, acknowledge and deliver to Lender, within ten
(10} days after request by Lender, ary and all security agreements, financing statements
and any other similar security instra ments reasonably required by Lender, in form and of
content reasonably satisfactory to Lenger, covering all property of any kind whatsoever
owned by Borrower that, in the reasonabic ovinion of Lender, is essential to the operation
of the Premises and concerning which there may be any doubt whether title thereto has
been conveyed, or a sccurity interest therein periected, by this Mortgage under the laws
of the state in which the Premises are located. Roiower agrees to cooperate and join
with Lender in taking such steps as are necessary, ir. Lender's judgment, to perfect or
continue the perfected status of the security interests-cronted hereunder, including,
without limitation, the execution and delivery of any financuig statements, amendments
thereto, continuation statements, affidavits, certificates or otber ‘documents as Lender
may request in order to perfect, preserve, maintain, continue and extend such security
instruments.  Borrower further agrees to pay to Lender all fees, osts-and expenses
(including, without limitation, all reasonable attorneys’ fees and expenses and court
costs) incurred by Lender in connection with the preparation, execution, recoraing, filing
and refiling of any such document. Lender may at any time and from time to-time, file
financing statements, continuation statements and amendments thereto that describe the
property of Borrower in particular or as “all assets™ of the Borrower or words of similar
effect and which contain any other information required by the Illinois Uniform
Commercial Code for the sufficiency or filing office acceptance of any financing
statement, continuation statement or amendment, including whether Borrower is an
organization, the type of organization and any organization identification number issued
to Borrower. Borrower agrees to furnish any such information to Lender promptly upon
request. Any such financing statements, continuation statements or amendments may be
signed by Lender on behalf of Borrower, and may be filed at any time in any jurisdiction
whether or not Revised Article 9 of the Uniform Commercial Code is then in effect in
that jurisdiction with or without Borrower’s signature,
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(¢)  Borrower shall, at any time and from time to time, take such steps as
Lender may require for Lender to insure the continued perfection and priority of Lender’s
security interest in any of Borrower’s property and of the preservation of its rights therein.

324 Fixture Filing. This Mortgage constitutes a financing statement filed as a fixture
filing under the Tllinois Uniform Commercial Code in the official records of the county in which
the Land is located with respect to any and all fixtures included within the term “Mortgaged
Property.”

@& . Name and Address of Borrower, as debtor:

Academy Drive L.L.C,

3436 North Kennicott

Suite 150

Arlington‘Heights, Illinois 60004

(b)  Name and Address of Lender, as the secured party:

JPMorgan Chase Bark, N A,
Chase Tower

10 South Dearbomn Street
18" Floor

Chicago, Illinois 60603
Mail Code: IL1-0958

(¢)  This document covers goods or items of personal property which are or
are to become fixtures upon the Mortgaged Property.

3.25 Interest Laws. It being the intention of Lender and Borrower tv-comply with the
laws of the State of Illinois, it is agreed that notwithstanding any provision to.the -ontrary in the
Note, this Mortgage or any of the other Loan Documents, no such provision skali require the
payment or permit the collection of any amount (“Excess Interest”) in excess of the maximum
amount of interest permitted by law to be charged for the use or detention, or the forbearance in
the collection, of all or any portion of the indebtedness evidenced by the Note. If any Excess
Interest is provided for, or is adjudicated to be provided for, in the Note, this Mortgage or any of
the other Loan Documents, then in such event: (a) the provisions of this Paragraph 3.25 shall
govern and control; (b) neither Borrower nor any other party obligated under the terms of the
Note or any of the other Loan Documents shall be obligated to pay any Excess Interest; (c) any
Excess Interest that Lender may have received hereunder shall, at the option of Lender, be (i)
applied as a credit against the then unpaid principal balance under the Note, accrued and unpaid
interest thereon not to exceed the maximum amount permitted by law, or both, (ii) refunded to
the payor thereof, or (iii) any combination of the foregoing; (d) the Interest Rate (as that term is
defined in the Note} shall be subject to automatic reduction to the maximum lawful contract rate
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allowed under the applicable usury laws of the aforesaid State, and the Note, this Mortgage and
the other Loan Documents shall be deemed to be automatically reformed and modified to reflect
such reduction in the Interest Rate; and (e) neither Botrower nor any other party obligated under
the terms of the Note or any of the other Loan Documents shall have any action against Lender
for any damages whatsoever arising out of the payment or collection of any Excess Interest.

ARTICLE IV
DEFAULTS AND REMEDIES

4.1  Events Constituting Defaults. Each of the following events shall constitute a
default (a “Default”) under this Mortgage:

(#)  Failure of Borrower to pay when due any sum secured hereby, including,
but not \injiad to, any installment of principal or interest or both thereon;

(b) ~ Failure of Borrower to comply with any of the requirements of Paragraph
3.9:

(¢) Failure of Borrower to perform or observe any other covenant, warranty or
other provision contained in this Mortgage and not otherwise covered in any of the other
provisions of this Paragrapk’ 4.1; provided, if such default is capable of being cured,
Borrower shall have a period of thirty (30) days after the date on which notice of the
nature of such failure is given by Lender-to Borrower to cure such default, provided, if
such failure is by its nature capable of heing cured but cannot be cured within said thirty
(30) day period and Borrower diligently conirniences and prosecutes such cure during said
thirty (30) day period, Borrower shall have ar sdditional thirty (30} days to cure such
default, but in no event shall the period to cure sny such default exceed sixty (60) days
after the date Lender’s notice is given to Borrower,

(d)  The occurrence of any default or event of deiault under the terms of any of
the other Loan Documents after the expiration of the applicabl: notice and grace period,
if any.

4.2 Acceleration of Maturity. Upon the occurrence of any Default, atihe election of
Lender, the entire principal balance then outstanding under the Note, together with all unpaid
interest accrued thereon and all other sums due from Borrower thereunder, under this Wortgage
or any other Loan Document shall become immediately due and payable with interest thereon at
the Default Interest Rate.

4.3 Foreclosure of Mortgage. Upon the occurrence of any Default, or at any time
thereafter, Lender may, at its option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with the laws of the state in which the Premises are located and to
exercise any other remedies of Lender provided herein or in the other Loan Documents, or which
Lender may have at law or in equity. Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercise the same at any other time,

44  Lender’s Continuing Options. The failure of Lender to declare a Default or
exercise any one or more of its options to accelerate the maturity of the indebtedness secured
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hereby and to foreclose the lien hereof following any Default as aforesaid, or to exercise any
other option granted to Lender hereunder in any one or more instances, or the acceptance by
Lender of partial payments of such indebtedness, shall neither constitute a wajver of any such
Default or of Lender’s options hereunder nor establish, extend or affect any grace period for
payments due under the Note, but such options shall remain continuously in force. Acceleration
of maturity, once claimed hercunder by Lender, may, at Lender’s option, be rescinded by written
acknowledgment to that effect by Lender and shall not affect Lender’s right to accelerate
maturity upon or after any future Default.

4.5  Litigation Expenses. In any proceeding to foreclose the lien of this Mortgage or
enforce any other remedy of Lender under the Note, this Mortgage, the other Loan Documents or
in any othei proceeding whatsoever in connection with the Mortgaged Property in which Lender
is named as 4 verty, there shall be allowed and included, as additional indebtedness secured
hereby in the judg:iient or decree resulting therefrom, all expenses paid or incurred in connection
with such proceediig) by or on behalf of Lender, including, without limitation, reasonable
attorneys’ fees and experses and court costs, appraiser’s fees, outlays for documentary evidence
and expert advice, stenog:aphers’ charges, publication costs, survey costs, and costs (which may
be estimated as to items to bé expended after entry of such judgment or decree) of procuring all
abstracts of title, title searches and ZXaminations, title insurance policies and any similar data and
assurances with respect to title to the Premises as Lender may deem reasonably necessary, and
any other expenses and expenditures ‘which may be paid or incurred by or on behalf of Lender
and permitted by the IMF Law (as such-izim is hereinafter defined in Paragraph 4.9) to be
included in the decree of sale, either to prosecite or defend in such proceeding or to evidence to
bidders at any sale pursuant to any such decree tiae) true condition of the title to or value of the
Premises or the Mortgaged Property. All expenses of the foregoing nature, and such eXpenses as
may be incurred in the protection of any of the Mortgage:! Property and the maintenance of the
lien of this Mortgage thereon, including, without limitatior, the reasonable fees and expenses of,
and court costs incurred by, any attorney employed by Lender lin any litigation affecting the
Note, this Mortgage or any of the other Loan Documents or any eiine Mortgaged Property, or in
preparation for the commencement or defense of any proceeding or thredtened suit or proceeding
in connection therewith, shall be immediately due and payable by Borroweér with interest thereon
at the Default Interest Rate.

4.6  Performance by Lender. In the event of any Default, or in the <vint any action
or proceeding is instituted which materially affects, or threatens to materially africt, Lender’s
interest in the Mortgaged Property, Lender may, but need not, make any payment or pérform any
act on Borrower’s behalf in any form and manner deemed expedient by Lender, and Lender may,
but need not, make full or partial payments of principal or interest on prior encumbrances, if any;
purchase, discharge, compromise or settie any tax lien or other prior or junior lien or title or
claim thereof; redeem from any tax sale or forfeiture affecting the Mortgaged Property; or
contest any tax or assessment thereon. All monies paid for any of the purposes authorized herein
and all expenses paid or incurred in connection therewith, including, without limitation,
reasonable attorneys’ fees and court costs, and any other monies advanced by Lender to protect
the Mortgaged Property and the lien of this Mortgage, shall be so much additional indebtedness
secured hereby, and shall become immediately due and payable by Borrower to Lender without
notice and with interest thereon at the Default Interest Rate from the date an advance is made to
and including the date the same is paid. The action or inaction of Lender shall never be
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construed to be waiver of any right accruing to Lender by reason of any default by Borrower.
Lender shall not incur any personal liability because of anything it may do or omit to do
hereunder, nor shall any acts of Lender act as a waiver of Lender’s right to accelerate the
maturity of the indebtedness secured by this Mortgage or 1o proceed to foreclose this Mortgage.

4.7  Right of Possession. In any case in which, under the provisions of this Mortgage,
Lender has a right to institute foreclosure proceedings, whether or not the entire principal sum
secured hereby becomes immediately due and payable as aforesaid, or whether before or after
the institution of proceedings to foreclose the lien hereof or before or after sale thereunder,
Borrower shall, forthwith upon demand of Lender, surrender to Lender, and Lender shall be
entitled to take actual possession of, the Mortgaged Property or any part thereof, personally or by
its agent Or-uitorneys, and Lender, in its discretion, may enter upon and take and maintain
possession o1 zilyor any part of the Mortgaged Property, together with all documents, books,
records, papers ard accounts of Borrower or the then owner of the Mortgaged Property relating
thereto, and may ekclude Borrower, such owner and any agents and servants thereof wholly
therefrom and may, as aitorney-in-fact or agent of Borrower or such owner, or in its own name
as Lender and under the powers herein granted:

(@)  hold, operate, manage and control all or any part of the Mortgaged
Property and conduct the business, if any, thereof, either personally or by its agents, with
full power to use such measures, whether legal or equitable, as in its discretion may be
deemed proper or necessary to eiifurce the payment or security of the rents, issues,
deposits, profits and avails of the Mortgaged Property, including, without limitation,
actions for recovery of rent, and actions)in forcible detainer, all without notice to
Borrower;

(b}  cancel or terminate any lease ¢r/sublease of all or any part of the
Mortgaged Property for any cause or on any ground that would entitle Borrower to cancel
the same;

(¢)  elect to disaffirm any lease or sublease of all o any part of the Mortgaged
Property made subsequent to this Mortgage or subordinated to the lien hereof:,

(d)  extend or modify any then cxisting leases and make new Isases of all or
any part of the Mortgaged Property, which extensions, modifications and néw leases may
provide for terms to expire, or for options to lessees to extend or renew terms t expire,
beyond the maturity date of the Loan and the issuance of a deed or deeds to a purchaser
or purchasers at a foreclosure sale, it being understood and agreed that any such leases,
and the options or other such provisions to be contained therein, shall be binding upon
Borrower, all persons whose interests in the Mortgaged Property are subject to the lien
hereof and the purchaser or purchasers at any foreclosure sale, notwithstanding any
redemption from sale, discharge of the indebtedness secured hereby, satisfaction of any
foreclosure decree or issuance of any certificate of sale or deed to any such purchaser;
and

(e)  make all necessary or proper repairs, decoration, rencwals, replacements,
alterations, additions, betterments and improvements in connection with the Mortgaged
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Property as may seem judicious to Lender; insure and reinsure the Mortgaged Property
and all risks incidental to Lender’s possession, operation and management thereof: and
receive all rents, issues, deposits, profits and avails therefrom,

Without limiting the generality of the foregoing, Lender shall have all right, power, authority and
duties as provided in the IMF Law, Nothing herein contained shall be construed as constituting
Lender as mortgagee in possession in the absence of the actual taking of possession of the
Premises.

4.8  Priority of Payments. Any rents, issues, deposits, profits and avails of the
Property received by Lender after taking possession of all or any part of the Mortgaged Property,
Or pursuancfe any assignment thereof to Lender under the provisions of this Mortgage shall be
applied in peyrrent of or on account of the following, in such order as Lender or, in case of a
receivership, asiré wourt, may in its sole and absolute discretion determine:

(a) Opirating expenses of the Mortgaged Property (including, without
limitation, reasonsbie compensation to Lender, any receiver of the Mortgaged Property,
any agent or agents to v bom management of the Mortgaged Property has been delegated,
and also including lease commissions and other compensation for and expenses of
seeking and procuring tenants and entering into leases, establishing claims for damages,
if any, and paying premiums ¢z ‘isurance hereinabove authorized);

(b)  taxes, special assessmers; water and sewer charges now due or that may
hereafter become due on the Mortgaged Property, or that may become a lien thereon prior
to the lien of this Mortgage;

(¢)  any and all repairs, decorating; renewals, replacements, alterations,
additions, betterments and improvements of the Mortgagsd Property (including, without
limitation, the cost, from time to time, of installing ¢r-replacing any personal property
therein, and of placing the Mortgaged Property in such coadition as will, in the judgment
of Lender or any receiver thereof, make it readily rentable or sx'able);

(d)  any indebtedness secured by this Mortgage or any deficiency that may
result from any foreclosure sale pursuant hereto; and

(¢)  any remaining funds to Borrower or its successors or assigrs, as their
interests and rights may appear.

4.9 Appointment of Receiver. Upon or at any time after the filing of any complaint
to foreclose the lien of this Mortgage, the court may appoint upon petition of Lender, and at
Lender’s sole option, a receiver of the Mortgaged Property pursuant to the Illinois Mortgage
Foreclosure Law, as amended (Illinois Compiled Statutes 735 ILCS 5/15-1101, et. seq.) (the
“IMF Law”). Such appointment may be made either before or after sale, without notice;
without regard to the solvency or insolvency, at the time of application for such receiver, of the
person or persons, if any, liable for the payment of the indebtedness secured hereby; without
regard to the value of the Morigaged Property at such time and whether or not the same is then
occupied as a homestead; without bond being required of the applicant; and Lender hereunder or
any employee or agent thereof may be appointed as such receiver. Such receiver shall have all
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powers and duties prescribed by the IMF Law, including the power to take possession, control
and care of the Mortgaged Property and to collect all rents, issues, deposits, profits and avails
thereof during the pendency of such foreclosure suit and apply all funds received toward the
indebtedness secured by this Mortgage, and in the event of a sale and a deficiency where
Borrower has not waived its statutory rights of redemption, during the full statutory period of
redemption, as well as during any further times when Borrower or its devisees, legatees,
administrators, legal representatives, successors or assigns, except for the intervention of such
receiver, would be entitled to collect such rents, issues, deposits, profits and avails, and shall
have all other powers that may be necessary or useful in such cases for the protection,
possession, control, management and operation of the Mortgaged Property during the whole of
any such period. To the extent permitted by law, such receiver may extend or modify any then
existing lcases. and make new leases of the Mortgaged Property or any part thereof, which
extensions, modifications and new leases may provide for terms to expire, or for options to
lessees to extend or renew terms to expire, beyond the maturity date of the Loan, it being
understood and agreew that any such leases, and the options or other such provisions to be
contained therein, shall’te binding upon Borrower and all persons whose interests in the
Mortgaged Property are subjest to the lien hereof, and upon the purchaser or purchasers at any
such foreclosure sale, notwiihstanding any redemption from sale, discharge of indebtedness,
satisfaction of foreclosure decree of istuance of certificate of sale or deed to any purchaser.

410 Foreclosure Sale. In «n¢ zvent of any foreclosure sale of the Mortgaged
Property, the same may be sold in one of more parcels. Lender may be the purchaser at any
foreclosure sale of the Mortgaged Property or any part thereof.

4.11  Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority:
(a) on account of all costs and expenses incident to the /nreclosure proceedings, including all
such items as are mentioned in Paragraphs 4.5 and 4.6 hereo”; (b) all other items that, under the
terms of this Mortgage, constitute secured indebtedness additionz} *0,that evidenced by the Note,
with interest thereon at the Default Interest Rate; (c) all principal andinterest, together with any
prepayment charge, remaining unpaid under the Note, in the order of pr.ority specified by Lender
in its sole and absolute discretion; and (d) the balance, if any, to Borrower or its successors or
assigns, as their interests and rights may appear.

4.12  Application of Deposits. In the event of any continuing Default, Leader may, at
its option, without being required to do so, apply any monies or securities that constituie Jdeposits
made to or held by Lender or any depositary pursuant to any of the provisions of this Mortgage
toward payment of any of Borrower’s obligations under the Note, this Mortgage or any of the
other Loan Documents in such order and manner as Lender may elect in its sole and absolute
discretion. When the indebtedness secured hereby has been fully paid, any remaining deposits
shall be paid to Borrower or to the then owner or owners of the Mortgaged Property, Such
deposits are hereby pledged as additional security for the prompt payment of the indebtedness
evidenced by the Note and any other indebtedness secured hereby and shall be held to be applied
irrevocably by such depositary for the purposes for which made hereunder and shall not be
subject to the direction or control of Borrower,
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4.13  Indemnification. Borrower will indemnify and hold Lender harmless from and
against any and all liabilities, obligations, claims, damages, penalties, causes of action, costs and
expenses (including, without limitation, reasonable attorneys’ fees, expenses and court costs)
incurred by or asserted against Lender by reason of (a) the ownership of the Mortgaged Property
or any interest therein or receipt of any rents, issues, proceeds or profits therefrom; (b) any
accident, injury to or death of persons, or loss of or damage to property occurring in, on or about
the Premises or any part thereof or on the adjoining sidewalks, curbs, adjacent parking areas or
streets; (c) any use, nonuse or condition in, on or about the Premises or any part thereof or on the
adjoining sidewalks, curbs, adjacent parking areas or streets; (d) any failure on the part of
Borrower to perform or comply with any of the terms of this Mortgage; or (e) performance of
any labor or services or the furnishing of any materials or other property in respect of the
Premises ¢rany part thereof, Any amounts owed to Lender by reason of this Paragraph 4.13
shall constituie additional indebtedness which is secured by this Mortgage and shall become
immediately dug and payable upon demand therefor, and shall bear interest at the Default
Interest Rate from (th:.date such loss or damage is sustained by Lender until paid. The
obligations of Borrowér arder this Paragraph 4.13 shall survive any termination or satisfaction
of this Mortgage.

4.14  Waiver of Right of xedemption and Other Rights. To the full extent permitted
by law, Borrower agrees that it will-not at any time or in any manner whatsoever take any
advantage of any stay, exemption or exiezision law or any so-called “Moratorium Law” now or at
any time hereafter in force, nor take any advantage of any law now or hereafter in force
providing for the valuation or appraisement of/the Mortgaged Property, or any part thereof, prior
to any sale thereof to be made pursuant to any provisions herein contained, or to any decree,
judgment or order of any court of competent jurisdictisp; or after such sale claim or exercise any
rights under any statute now or hereafter in force to redesm the property so sold, or any part
thereof, or relating to the marshaling thereof, upon forecloture sale or other enforcement hereof,
To the full extent permitted by law, Borrower hereby express'y waives any and all rights it may
have to require that the Premises be sold as separate tracts or uru*s in the event of foreclosure.
To the full extent permitted by law, Borrower hereby expressly waives any and all rights of
redemption under the IMF Law, on its own behalf, on behalf of all persons claiming or having an
interest (direct or indirect) by, through or under Borrower and on behalf of each and every
person acquiring any interest in or title to the Premises subsequent to the date hereof, it being the
intent hereof that any and all such rights of redemption of Borrower and such oibit persons, are
and shall be deemed to be hereby waived to the full extent permitted by applicablelaw. To the
full extent permitted by law, Borrower agrees that it will not, by invoking or utilizing any
applicable law or laws or otherwise, hinder, delay or impede the exercise of any right, power or
remedy herein or otherwise granted or delegated to Lender, but will permit the exercise of every
such right, power and remedy as though no such law or laws have been or will have been made
or enacted. To the full extent permitted by law, Borrower hereby agrees that no action for the
enforcement of the lien or any provision hereof shall be subject to any defense which would not
be good and valid in an action at law upon the Note. Borrower acknowledges that the Premises
do not constitute agricultural real estate as defined in Section 5/15-1201 of the IMF Law or
residential real estate as defined in Section 5/15-1219 as the IMF Law.

ARTICLE V
MISCELLANEQUS
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5.1 Notices. Any notice that Lender or Borrower may desire or be required to give to
the other hereunder shall be deemed given (i) upon receipt when delivered or if sent by
nationally recognized overnight air courier, (ii) when transmitted if sent by facsimile
transmission, or (i) two (2) business days after being deposited in the United States certified
mail, return receipt requested, properly addressed to the party, at the address of such party set
forth below, or at such other address, as the party to whom notice is to be given has specified by
notice hereunder to the party seeking to give such notice:

10 the Borrower: Academy Drive L.L.C.
3436 North Kennicott
Arlington Heights, Ilinois 60004
Attention: Wayne Moretti
e-mail: wmoretti@lexingtonchicago.com

with a copy to: Kovitz Shifrin Nesbit
750 Lake Cook Road
Buffalo Grove, Illinois 60089
Aticition: Gerald J. Smoller, Esq,
e-maii: gsmoller@ksnlaw.com

To Lender: JPMorgan Cliase Bank, N A,
Chase Tower
10 South Dearborn Street
18" Floor
Mail Code: IL1-0958
Chicago, Illinois 60603
Attention: Thomas J. Reynolds
e-mail: thomas.j.reynolds@chase.coin

with a copy to: Duane Morris LLP
190 South LaSalle Street
Suite 3700
Chicago, lllinois 60603
Attention: Daniel Kohn, Esq.
e-mail: dkohn@duanemorris.com

Except as otherwise specifically required herein, notice of the exercise of any right or option
granted to Lender by this Mortgage is not required to be given.

32  Time of Essence. It is specifically agreed that time is of the essence of this
Mortgage.
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33 Covenants Run with Land. All of the covenants of this Mortgage shall run with
the land constituting the Premises.

34  Governing Law; Litigation. The place of the location of the Mortgaged
Property being the State of Illinois, this Mortgage shall be construed and enforced according to

the laws of that State. To the extent that this Mortgage may operate as a security agreement
under the Uniform Commercial Code, Lender shall have all rights and remedies conferred
therein for the benefit of a secured party, as such term is defined therein. TO THE MAXIMUM
EXTENT PERMITTED BY LAW, BORROWER HEREBRY AGREES THAT ALL ACTIONS
OR PROCEEDINGS ARISING IN CONNECTION WITH THIS MORTGAGE SHALL BE
TRIED AND DETERMINED ONLY IN THE STATE OR FEDERAL COURT LOCATED IN
THE COUNTY OF COOK, STATE OF ILLINOIS. TO THE MAXIMUM EXTENT
PERMITTED 'RV LAW, BORROWER HEREBY EXPRESSLY WAIVES ANY RIGHT IT
MAY HAVE TO“ASSERT THE DOCTRINE OF FORUM NON CONVENIENS OR TO
OBJECT TO VENUE TO THE EXTENT ANY PROCEEDING IS BROUGHT IN
ACCORDANCE WITH 2HIS PARAGRAPH 5.4.

5.5  Rights and Femedies Cumulative. All rights and remedies set forth in this
Mortgage are cumulative, and the-hiolder of the Note and of every other obligation secured
hereby may recover judgment hereon. issue execution therefor, and resort to every other right or
remedy available at law or in equity, without first exhausting and without affecting or impairing
the security of any right or remedy afforder? hereby.

5.6 Severability. If any provision-of- this Mortgage or any paragraph, sentence,
clause, phrase or word, or the application thercof; is held invalid in any circumstance, the
validity of the remainder of this Mortgage shall be ceisimed as if such invalid part were never
included herein.

5.7 Non-Waiver. Unless expressly provided in this Mortgage to the contrary, no
consent or waiver, whether express or implied, by any interested parwv referred to herein to or of
any breach or default by any other interested party referred to herein igerding the performance
by such other party of any obligations contained herein shall be deemed a consent to or waiver of
the performance by such party of any other obligations hereunder or the pérformance by any
other interested party referred to herein of the same, or of any other, obligations pétmunder.

5.8  Headings. The headings of sections and paragraphs in this Mortgage) are for
convenience or reference only and shall not be construed in any way to limit or define the
content, scope or intent of the provisions hereof,

5.9 Grammar. As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangeable, where the context so
requires. Whenever the words “including”, “include” or includes” are used in this Mortgage,
they should be interpreted in a non-exclusive manner as though the words, “without limitation,”
immediately followed the same.

3.10  Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upon Borrower, its successors, assigns, legal representatives and all other persons or
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entities claiming under or through Borrower, and the word “Borrower,” when used herein, shall
include all such persons and entities and any others liable for the payment of the indebtedness
secured hereby or any part thereof, whether or not they have executed the Note or this Mortgage.
The word “Lender,” when used herein, shall include Lender’s successors, assigns and legal
representatives, including all other holders, from time to time, of the Note.

5.11 No Joint Venture. Borrower and Lender acknowledge and agree that under no
circumstances shall Lender be deemed 1o be a partner or joint venturer with Borrower or any
beneficiary of Borrower, including, without limitation, by virtue of its becoming a mortgagee in
possession or exercising any of its rights pursuant to this Mortgage or pursuant to any of the
other Loan Documents, or otherwise,

5.12 / Additional Fees.

(a) < Borrower agrees to pay within five (5) business days of written demand all
of the reasonable’ out-of-pocket costs and expenses of Lender (including, without
limitation, the ressonable fees and out-of-pocket expenses of Lender’s counsel) in
connection with the Oreparation, negotiation, execution and delivery of the Note, this
Mortgage, any of the ¢ther-I.0an Documents and all other instruments or documents
provided for herein or delivered or to be delivered hereunder or in connection herewith
(including, without limitation,-4!!-amendments, supplements and waivers executed and
delivered pursuant hereto or in coiinéction herewith).

(b)  The reasonable costs and expenses which Lender incurs in any manner or
way with respect to the following shall %" part of the indebtedness secured hereby,
payable by Borrower within five (5) business days of written demand, if at any time after
the date of this Mortgage, Lender: (i) employs cerisel for advice or other representation
(A) with respect to the amendment or enforcemenit of “iic Note, this Mortgage or any of
the other Loan Documents, (B) to represent Lender in any work-out or any type of
restructuring of the Loan, or any litigation, contest, dispuie;. suit or proceeding or to
commence, defend or intervene or to take any other action ii-or with respect to any
litigation, contest, dispute, suit or proceeding (whether instituted by, the Lender, Borrower
or any other person or entity) in any way or respect relating to the Note, this Mortgage,
any of the other Loan Documents, Borrower’s affairs or any collaicrab securing the
indebtedness secured hereby or (C) to enforce any of the rights of Lender vt respect to
Borrower; and/or (ii) seeks to enforce or enforces any of the rights and temsdies of
Lender with respect to Borrower, Without limiting the generality of the foregoing, such
expenses, costs, charges and fees include: reasonable fees, costs and expenses of
attorneys, accountants and consultants; court costs and expenses; court reporter fees,
costs and expenses; long distance telephone charges; and telegram and telecopier charges.

5.13  Compliance with the Illinois Mortgage Foreclosure Iaw.

(a)  In the event that any provision in this Mortgage shall be inconsistent with
any provisions of the IMF Law, the provisions of the IMF Law shall take precedence
over the provisions of this Mortgage, but shall not invalidate or render unenforceable any
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other provision of this Mortgage that can be construed in a manner consistent with the
IMF Law.

(b)  Borrower and Lender shall have the benefit of all of the provisions of the
IMF Law, including all amendments thercto which may become effective from time to
time after the date hereof In the event any provision of the IMF Law which is
specifically referred to herein may be repealed, Lender shall have the benefit of such
provision as most recently existing prior to such repeal, as though the same were
incorporated herein by express reference.

(¢)  If any provision of this Mortgage shall grant to Lender any rights or
remedizs upon default of Borrower which are more limited than the rights that would
otherwise be vested in Lender under the IMF Law in the absence of said provision,
Lender sholi be vested with the rights granted in the IMF Law to the full extent permitted
by law.

(d)  Without limiting the generality of the foregoing, all expenses incurred by
Lender to the exten! rzimbursable under any provisions of the IMF Law, whether
incurred before or after any-decree or judgment of foreclosure shall be added to the
indebtedness hereby secured or by the judgment of foreclosure.

5.14 Recapture. To the exientTender receives any payment by or on behalf of
Borrower, which payment or any part tersot is subsequently invalidated, declared to be
fraudulent or preferential, set aside or required.to.be repaid to Borrower or its respective estate,
trustee, receiver, custodian or any other party under any bankruptcy law, state or federal law,
common law or equitable cause, then to the extent of sdch payment or repayment, the obligation
or part thereof which has been paid, reduced or satisfied by the amount so repaid shall be
reinstated by the amount so repaid and shall be included withi:; the indebtedness hereby secured
as of the date such initial payment, reduction or satisfaction oceurred,

5.15 No Lien Management Agreements. Borrower ‘sk:!!include a “no lien”
provision in any property management agreement hereafter entered int¢ by Borrower with a
property manager for the Mortgaged Property, whereby the property munager waives and
releases any and all mechanics’ lien rights that the property manager, oi anysne claiming
through or under the property manager, may have pursuant to 770 ILCS 60/1.“ Sich property
Mmanagement agreement containing such “no lien” provision or a short form therces shall, at
Lender’s request, be recorded with the Recorder of Deeds of Cook County, Illinois, as
appropriate.

5.16 Deed in Trust. Iftitle to the Mortgaged Property or any part thereof is now or
hereafter becomes vested in a trustee, any prohibition or restriction contained herein against the
creation of any lien on the Mortgaged Property shall be construed as a similar prohibition or
restriction against the creation of any lien on or security interest in the beneficial interest of such
trust.

317 JURY WAIVER. EACH PARTY HERETO HEREBY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY
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HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS MORTGAGE OR THE
TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT,
TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES THAT
NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS MORTGAGE BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN
THIS SECTION.

[signature page follows]
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IN WITNESS WHEREOF, Borrower has executed this Mortgage as of the date and
year first above written.

BORROWER:

ACADEMY DRIVE L.L.C., an Illinois limited
liability company

By Coe=f -~ %
Name: Way@doretﬁ
Its:  Managing Member

-32-

DM211450564.3




UNOFFICIAL COPY

STATE OF ILLINOIS )

) SS.
COUNTY OF COOK )
I, k vt £ , §C'L~5¢ . a Notary Public in and for said County, in the State

aforesaid, DO HEREBY CERTIFY that Wayne Moretti, personally known to me to be the
Managing Member of Academy Drive 1.L.C., an Ilinois limited liability company, as Managing
Member as aforesaid is the same person whose name is subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged that he signed and delivered the said
instrument as his free and voluntary act as aforesaid, for the uses and purposes therein set forth.

4 |
GIVEN xadér my hand and notarial seal this?” day of  “Ju Ly 2008,
/%4 ) 53 AAA
“OFFICIAL SEAL” Notary Public
FYRSTF  KAREN E SCHELL . >
4 (noe) commssION ExPRes 08/07/08 My commission expires: {0y
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EXHIBIT “A”
LEGAL DESCRIPTION

Lots 1,2 and 3 in the Resubdivision of part of Lot 4 in Block 3 in the First Resubdivision of Sky
Harbor Industrial Park Unit No. 1, in the South % of Section 3, Township 42 North, Range 12
East of the Third Principal Meridian, in Cook County, Illinois.

PIN Nos.. 04-05-400-010
04-05-400-011
04-05-400-012

Common Address: 600-650 Academy Drive, Northbrook, Illinois 60062
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