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PROPERTY ADDRFSS

400 North State Street
Chicago, Illinois

SUBORDINATION, NON-DISTURANCE AND ATTORNMENT AGREEMENT
——— o L AND AL LORNMENT AGREEMENT

This SUBORDINATION, NON-Di5TURBANCE AND ATTORNMENT
AGREEMENT (this “Agreement”) made the 7* d=y of July, 2008, by and among FIRST
MIDWEST BANK, an Illinois banking corporation, having 7n office at 8501 West Higgins Road,
Chicago, Illinois 60631 (the “Mortgagee”), GREAT STKEET; LUC, an Hlinois limited liability
company, whose address is 1762 Highland Avenue, Wilmette, tirnois 60091 (the “Landlord”),
and BB RESTAURANT, LLC, an Ilinois limited hability compan; hving an address at Buddha
Bar office, 17 Little West 12% Street, Suite 311, New York, New York 15514 (the “Tenant™);

WHEREAS, the Tenant acknowledges that the Mortgagee is the holder of recsrd of the
Mortgage, Security Agreement, Assignment of Rents and Leases and Fixture Filing (hereinafov called
the “Mortgage”) dated March 18, 2008, and recorded with the Recorder of Deeds in Cook, County,
Illinois on March 26, 2008, as Document No. 0808633143, encumbering the Real Estate (as
heremafter defined) and securing a principal indebtedness in the amount of SIX MILLION ONE
HUNDRED NINETY THOUSAND AND NO/100 DOLLARS (86,190,000.00);

WHEREAS, the Tenant has entered into that certain lease agreement dated July 7, 2008,
with the Landlord (the “Lease Agreement”, the Lease Agreement, together with all amendments
and modifications thereof, being collectively referred to herein as the “Lease”), pursuant to which
the Tenant has leased certain premises (the “Leased Premises”) consisting of approximately
20,250 rentable square feet of space in the building (“Building”) on the parcel of land (the
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“Land”; the Land and Building being collectively referred to herein as the “Real Estate”) legally
described on Exhibit A attached hereto and made a part hereof: and

WHEREAS the Tenant has agreed to subordinate the Lease to the Mortgage and to the lien
of the Mortgage, and the Mortgagee has agreed to grant non-disturbance to the Tenant under the
Lease, subject to and on the terms and conditions set forth in this Agreement;

NOW THEREFORE, in consideration of Ten ($10) Dollars and other good and valuable

consideration, the receipt of which is hereby acknowledged, the Mortgagee and the Tenant hereby
covenant 2d agree as follows:

1. Subordination of Lease. The Tenant agrees that the Lease, and all of the terms,
covenants and jirosions of the Lease, and all rights, remedies and options of the Tenant under the
Lease, are, and slai! 2t all times continue to be, subject and subordinate in all respects to: 1) the
Mortgage, and 2) the ien and security interest of the Mortgage, and 3) each other document or
mstrument evidencing ¢1 seciming all or any part of the indebtedness secured by the Mortgage (the
Mortgage and each such other' dicument or instrument being called the “Loan Documents™), and 4)
each increase, renewal, modificatica, spreader, consolidation, replacement and extension of any Loan
Document (each such increase, vepzwal, modification, spreader, consohidation, replacement and
extension being called an “Amendmer:”), and 5) each sum secured by any Loan Document, as
amended by each such Amendment, with 4 same force and effect as if the Mortgage and the other
Loan Documents and Amendments had been executed, delivered and recorded both prior to the
execution and delivery of the Lease and prior to bz date on which the Tenant first took possession of
any part of the Real Estate. Without limiting the generality of the foregoing subordination
provision, the Tenant hereby agrees that any of its 4ight. title and interest in and to insurance
proceeds and condemmation awards (or other similai uwrards arising from eminent domain
proceedings) with respect to damage to or the condemnation (r similar taking) of any of the Real
Estate, shall be subject and subordinate to the Mortgagee’s right -itle and interest in and to such
proceeds and awards.

2. Payment of Rent Upon Default. The Tenant acknowledges that the Landlord

has collaterally assigned to the Mortgagee any and all leases affecting the Real Estate, including
the Lease, and the rents and other amounts, inchuding, without limitation, lease iemimation fees, if
any, due and payable under such leases. In connection therewith, the Tenant agress-that, upon
receipt of a notice of a default by the Landlord under such assignment and a derzid by the
Mortgagee for direct payment to the Mortgagee of the rents due under the Lease, the Tenant will
honor such demand and make all subsequent rent payments directly to the Mortgagee. The
Tenant further agrees that any Lease termination fees payable under the Lease shall be paid jointly
to the Landlord and the Mortgagee.

3. Non-disturbance. Except as provided below, the Mortgagee agrees that if any action
or proceedmg is commenced by the Mortgagee to foreclose the Mortgage or to sell the Real Estate,
the Tenant shall not be named as a party in any such action nor shall the Tenant be named a party in
connection with any sale of the Real Estate, provided that at the time of the commencement of any
such action or proceeding or at the time of any such sale (i) the Tenant shall be in possession of the
premises leased pursuant to the Lease, (ii) the Lease shall be in full force and effect, and (iii) the Tenant
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shall not be m default under any of the terms, covenants or conditions of either the Lease or of this
Agreement.

4., Landlord’s Default. Prior to pursuing any remedy available to the Tenant under
the Lease, at law or in equity as a result of any failure of the Landlord to perform or observe any
covenant, condition, provision or obligation to be performed or observed by the Landlord under
the Lease (any such failure being hereinafter referred to as a “Landlord’s Default”), the Tenant
shall: (a) provide the Mortgagee with a notice of the Landlord’s Default, specifying the nature
thereof, the section of the Lease under which such Landlord’s Default arose, and the remedy
which theTenant will elect under the terms of the Lease or otherwise, and (b) allow the
Mortgagee pot less than thirty (30) days following receipt of notice of the Landlord’s Default to
cure the sams; provided, however, that, if such Landlord’s Default is not readily curable within
such thirty (30} dav period, the Tenant shall give the Mortgagee such additional time as the
Mortgagee may reassnably need to obtain possession and control of the Real Estate and to cure
such Landlord’s Defavit 50 long as the Mortgagee is diligently pursuing a cure. The Tenant shall
not pursue any remedy-available to it as a result of any Landlord’s Default unless the Mortgagee
fails to cure same within ths fime period specified above. For purposes of this Section 4, a
Landlord’s Default shall not be decmed to have occurred until all grace and/or cure periods
applicable thereto under the Lease have lapsed without the Landlord having effectuated a cure
thereof.

5. Attornment. The Tenant agrces that if 1) the Mortgagee, or 2) any successor in
mterest to the Mortgagee, or 3) any purchaser or zruntee of the Real Estate (or any portion thereof
subject to the Lease) (the Mortgagee, each such succrssor, and each such purchaser or grantee, being
collectively called a “Transferee”) shall become the owiler of the Real Estate (or the portion thereof
which is subject to the Lease) by reason of the foreclosure o tlie Mortgage or the acceptance of a deed
or assignment in lieu of foreclosure of the Mortgage, or otheiwise, then the Lease shall not be
terminated or affected by such transfer to the Transferee, but shali connue in full force and effect as a
direct lease between the Transferee and the Tenant upon all of the terins, zovenants and conditions set
forth i the Lease and in that event the Tenant agrees to attom to tli: Tiansferee without any
additional documentation to effect such attornment (provided, however; if applicable law shall
require additional documentation at the time the Mortgagee exercises its remedies ihen the Tenant
shall execute such additional documents evidencing such attornment as may b required by
applicable law) and the Transferee agrees to accept such attornment. Notwithstandig-the above,
such Transferee shall not be:

(@  liable for any act or omission of any prior landlord (including the
Landlord);

(b)  subject to any offsets or defenses which the Tenant has against any prior
landlord (mncluding the Landlord) unless the Tenant shall have provided the Mortgagee
with (A) notice of the Landlord’s Default that gave rise to such offset or defense, and
(B) the opportunity to cure the same, all in accordance with the terms of Section 4 above;

NUL
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(c)  bound by any base rent, percentage rent, additional rent or any other
amounts payable under the Lease which the Tenant might have paid in advance for more
than the current month to any prior landlord (including the Landlord);

(d)  liable to refund or otherwise account to the Tenant for any security or
other deposits not actually paid over to such new owner by the Landlord;

(¢)  bound by any amendment or modification of the Lease made without the
Mortgagee’s consent;

(f)  bound by, or liable for any breach of, any representation or warranty or
inderuniy agreement contained in the Lease or otherwise made by any prior landlord
(includuis the Landlord); or

(8) ‘pe:sonally liable or obligated to perform amy such term, covenant or
provision, such n<w owner’s liability being limited in all cases to its interest in the Real
Estate.

6. Representations and Warranties by Tenant. The Tenant hereby represents and
warrants to the Mortgagee that (i) as ¢f tlic date hereof the Tenant is the owner and holder of the
tenant’s mterest under the Lease, and (i) i}z Lease constitutes the entire agreement between the
Tenant and the Landlord with respect to the Leased Premises and there are no other agreements,
written or verbal, governing the tenancy of the Terant with respect to the Leased Premises. The
Tenant has executed and delivered to the Mortgagze that certain Tenant Estoppel Certificate
dated on or about the date hereof (the “Estoppel Certiricate™). The provisions of the Estoppel
Certificate are hereby incorporated into this Agreement as j. fully set forth in this Agreement in
their entirety, and the Tenant acknowledges that the Mortgagee will be relying on the statements
made in the Estoppel Certificate in determining whether to dishurse the proceeds of the loan
secured by the Mortgage and whether to enter into this Agreement..

7. Covenants by Tenant. The Tenant shall not, without the prior written consent
of the Mortgagee (i) enter into any agreement amending, modifying or termizaung the Lease,
(1) prepay any of the rents, additional rents or other sums due under the Lease for insie ¥han one Q)
month m advance of the due date thereof, (iii) voluntarily surrender the premises lease’ nnder the
Lease or terminate the Lease without cause or shorten the term thereof, or (iv) assign tha ] case or
sublet the premises leased under the Lease or any part thereof Any such amendment, modiScation,
termmation, prepayment, voluntary surrender, assignment or subletting, without the prior written
consent of the Mortgagee shall not be binding on the Mortgagee.

8. Notices. Any notice, request or demand given or made under this Agreement (each
such notice, request, or demand being called a “Notice”) shall be in writing and shall be hand delivered
or sent by Federal Express or other reputable courier service or by postage prepaid registered or
certified mail, retun receipt requested. Each Notice which is given by the Tenant or the Mortgagee
(the party giving the Notice is called the “Sending Party”) to the other (such other party being called
the “Receiving Party”) shall be deemed given: (a) when received by the Receiving Party at its address
set forth below, if such Notice is hand delivered or is sent by Federal Express (or other reputable
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courter service) to such address, and (b) three (3) business days after being postmarked and addressed
to such Receiving Party at its address set forth below if sent by registered or certified mail, return
receipt requested:
To the Mortgagee: FIRST MIDWEST BANK

8501 West Higgins Road

Chicago, Illinois 60631

Attention:  Dean R. Glassberg

Senior Vice President

With a copy to: MucH SHELIST
191 North Wacker Drive
Suite 1800
Chicago, Illinois 60606
Attention: Michael D. Burstein

To the Landlore: GREAT STREET, LL.C
1762 Highland Avenue
Wilmette, linois 60091
Attention: Marc Bushala

With a copy to: ACosTA, KRUSE & ZEMENIDES, LLC
6336 North Cicero Avenue, Suite 202
Chicage, [Minois 60646
Attention: Frika L. Kruse

To the Tenant: BB RESTAURANT, LL.C
Buddha Bar office
17 Little West 12 Srect
Suite 311, New York, New!York 10014
Attention: Nina Kakiashvili Z:ic

With a copy to: WILLIAM P. WALZER
c/o Roy P. Kozupsky & Assoc., LLP
45 West 45™ Street
New York, NY 10036

When the Sending Party gives a Notice to a Receiving Party, then such Sending Party will use
reasonable efforts also to send a copy of such Notice to the address which immediately follows the
address of the Receiving Party and is preceded by the legend “With a copy to”. However, failure to
deliver such copy or copies to any address which is immediately preceded by such legend shall have no
consequence whatsoever to the effectiveness of any such Notice if it is nonetheless actually given as
provided above to the Receiving Party. Each party to this Agreement may designate a change of
address by Notice given, as provided in this Agreement, to the other parties fifteen (15) days prior to
the date such change of address is to become effective,



- 0826333007 Page: 6 of 10

UNOFFICIAL COPY

9. Successors And Assigns. This Agreement shall be binding upon and inure to the
benefit of the Mortgagee and the Tenant and their respective successors and assigns.

10.  Definitions.  Notwithstanding anything to the contrary i this Agreement,
“Mortgagee,” as used in this Agreement, includes the successors and assigns of the Mortgagee and any
person, party or entity which shall become the owner of the Real Estate by reason of a foreclosure of
the mortgage or the acceptance of a deed or assignment in lieu of foreclosure or otherwise.
“Landlord” as used in this Agreement means and includes the present landlord under the Lease and
such landlord’s predecessors and successors in inferest under the Lease. ‘“Real Estate” as used in this
Agreemezi means the Real Estate, the improvements now or hereafter located thereon and the estates
therem encurnbered by the Mortgage.

11. Nz Oral Changes. This Agreement may not be modified in any manner or terminated
except by an instrumert in writing executed by the parties to this Agreement.

12.  Applicable Law. This Agreement shall be govened by and construed under the
substantive laws of the State ¢ Yimois.

13.  Headings Have Nuv "ejal Effect. The headings and captions of this Agreement are
for convenience of reference only, and kav: ro legal effect, and are not to be construed as defining or
limiting, in any way, the scope or intent of a3 provisions of this Agreement.

14.  Counterparts. This Agreement (nay be executed m multiple counterparts and all

of such counterparts together shall constitute one ai1d.the same Agreement.

[Remainder of Page Intentionally Left Blank—S gnature Page Follows]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date first
above written.

GREAT STREET, LLC, an Illinois limited
liability company

By: PHOENIX GROUP MANAGEMENT,
LLC, an Alaska limited liability company,
its manager

w Il

Marc Bubhala, its $0le’ manager

STATE OF ILLINOIS

Ve

COUNTY OF COOK )

The undersigned, a Notary Public'11 and for the said County, in the State aforesaid, DO
HEREBY CERTIFY that Marc Bushal, tue sole manager of PHOENIX GROUP
MANAGEMENT, LLC, an Alaska limitea iability company, the manager of GREAT
STREET, LLC, an Illinois limited liability compary, ‘who is personally known to me to be the
same person whose name is subscribed to the foregoing instrument as such manager, appeared
before me this day in person and acknowledged that'bz/she signed and delivered the said
instrument as histher own free and voluntary act and as the fre< and voluntary act of said limited
liability companies, for the uses and purposes therein set forth.

AAAAAAAAAAY AAAIA A
WY

). OFFICIAL SEAL
ERIKA LYN KRUSE
NOTARY PUBLIC - STATE OF ILLINOIS
$ . MY COMMISSION sxmes 101011

A‘-A--A--A-A

My Commission Expires:

[0!(0{}5’

[Signatures Continue on Following Page]

SIGNATURE PAGE—LANDLORD
SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
GREAT STREET, LL.C
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[Signatures Continued from Preceding Page]

IENANT:

BB RESTAURANT,
liability comp

By:

N'7(aldashvﬂi Zajic, Member

STATE OF ped i)

) S
COUNTY OF MY alic

The undersigned, a Notary Feblic in and for the said County, in the State aforesaid, DO
HEREBY CERTIFY that Nina {=kashvili Zajic, a Member of BB RESTAURANT, LLC, an
Illinois limited liability company, who-15 personally known to me to be the same person whose
name 1s subscribed to the foregoing instrviacat as such Member, appeared before me this day in
person and acknowledged that he or she signd ind delivered the said instrument as his or her
own free and voluntary act and as the free and voluntary act of said limited liability company, for
the uses and purposes therein set forth.

’A —
GIVEN under my hand and notarial seal thjs QZQ dayof J 0(7'2 , 2008.

Notary Pubiic, Staiz of Mew York
Me. E0-475C80¢
Quelified in Nesseu County
Term Expires 7 Jg 1-2.0l 0

VWLLIAN 7 VIALTER Notary Public -
My Commuission Expires:

9-31-201)

[Signatures Continue on Following Page]

SIGNATURE PAGE-—TENANT
SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
GREAT STREFT, LLC
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[Signatures Continued from Preceding Page/

MORTGAGEE:

Title: Q<) x Vice HE5den

Name. _J Jcar Glzshas /}

[ STATE OF ILLINCIS )
) SS.
COUNTY OF COOK )

The undersigned, a Notary Public in and for said County, in the State atoresaid, DO HEREBY
CERTIFY that YNhearr Sla ségar‘s . the
Senior Yite Preaxdient of FIRST MIDWEST BANK, an [linois banking
corporation, who is personally known to in2 to be the same person whose name 1s subscribed to the
foregomg instrument, appeared before me this day in person and acknowledged that as such

Senior Nice  Precidenic , he/she «ignad and delivered the said instrument as hisher
own free and voluntary act and as the free and volunieiy act of said banking corporation, for the uses
and purposes therein set forth.

GIVEN under my hand and notarial seal this M"Lday of \\L&\\,{ , 2008.

-

- Qs ,
_dﬁi%ng_W A,
OFFICIAL SEAL Notary Public

KRISTEN A PRIEBE My Commission Expires:

NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES:0008/12

02/oe [oR

SIGNATURE PAGE—MORTGAGEE
SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
GREAT STREET, LLC
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EXHIBIT A
LEGAL DESCRIPTION OF REAL ESTATE

PARCEL 1:

LOT 2 IN BLOCK 3 IN KINZIE’S ADDITION TO CHICAGO IN SECTION
10 TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MEK/MIAN, IN COOK COUNTY, ILLINOIS.

PARCEL :

LOT 1 IN BLZOCK 1 IN WOLCOTT’S ADDITION TO CHICAGO IN

SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDEAR ) IN COOK COUNTY, ILLINCIS.

PROPERTY ADDRESS OF xu./1 ESTATE:

400 North State Street
Chicago, Illnois

PERMANENT TAX IDENTIFICATION NUMBERG:

17-09-262-018-0000
17-09-262-019-0000




