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In re: )
) Case No. 03 B 42061
JAMES P. WHITMER, )
) Chapter 11
Debtor, )
£ )
)
LESTER ANL JJDITH MUNSON, )
) Adv. 03 A 4790
Plaintiffs, )
)
V. )
) Judge Pamela S. Hollis
JAMES P. WHITMER, )
)
Defendant. y

MEMORANDUM CPINION
This matter comes before the court following trial <ii the complaint brought by Lester
and Judith Munson. In the complaint, the Munsons scek a finding thai the debt James Whitmer
owes to them is nondischargeable under 11 U.S.C. § 523(a)(6). This court zircady ruled on &
raotion for summary judgment that (he only issue for trial was whether Whitmer bad-the
subjective knowledge that the Munsons werc substantially certain to be injured by his frivolous

pleadings. For the reasons stated below, the court finds that Whitmer did have the subjective

knowledge that the Munsons were substantially certain to be harmed, and that since the other

elements of § 523(a)(6) were satisfied at summary judgment, Whitmer’s debt to the Munsons is

nondischargeable. Judgment will be entered for the plaintiffs on this complaint,

“TUTUCNATUPES GRTYECAMTICSEY ING THIS DOCUMENY
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FINDINGS OF FACT

Whitmer and the Munsons are neighbors in a townhouse complex built on the Chicago
River, in the 300 North block of Canal Street. On or about April 25, 1994, Whitmer sued the
Munsons in the Circuit Court of Cook County. He asserted in his complaint that the Munsons
interfered with his attempts to reconstruct a damaged retaining wall and to build a new boat
hoist, and'soupht damages, altorney’s fees, costs and both punitive and economic damages. The
Munsons counter;laimed against him and moved for a preliminary injunction, asserting that
Whitmer’s construction violated the restrictive covenants governing the townhouse complex.

According 1o paragragh 3 of Whitmer’s verified statc court complaint, he “obtained
permits from the City of Chicago, the Yilinois Department of Transporiation and the Army Corps
of Engineers before beginning work on the{roject.” When shown at trial a copy of the
complaint he filed against the Munsons, even after feviewing the verification page, Whitmer
denied having read the complaint and testified that he didatat remember seeing the whole
complaint.

Whitmer maintained in additional filings in the state court Jawsuit shat he had all
necessary permits. In his answer 1o the Munsons® first amended counterclaiyn, Whitmer denied
that “[n]o permits to construct the boat hoist have been obtained from the pertinen? g4 vernmental
authoritics.” In his amended complaint, filed on February 10, 1995, Whitmer reiterated (hat he
“obtained permits from the City of Chicago, the Illinois Department of Transportation and the
Army Corps of Engineers.”

Abigail Spreycr represented the Munsons in the state court Jawsuit. She testified that the

trial judge, Lester Forcman, frequently commented to the parties that the fees and costs must be
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mounting on both sides. He directed these comments both to counsel and to the parties
themselves. Spreyer further testified that she was certain that Whitmer heard Judge Foreman’s
comments, because she could not recall one court hearing at which Whitmer was not present.

Settlement ncgotiations began almost immediately after the lawsuit commenced. On
Friday, June 3, 1994, both parties worked with Judge Foreman to reach a final resolution of the
maiter. By 7.00 p.m. that evening it appeared that a compromise had been achieved. The partics
shook hands, and Lester Munson was assigned the task of documenting the settlement, A court
stalus hearing was schedualed for Junc 9, 1994, and several settlement agreement drafis were
exchanged.

However, Spreyer testified ihot the settlement negotiations came to a “screeching halt”
when she arrived at court on June 9. Thatday, Whitmer filed a motion requesting that the court
deny the preliminary injunction Sought by the Murisons on the grounds that he would no longer
be constructing this particular boat hoist. Letters attaclied 14 that motion indicated that despite
his statcment in the venfied complaint which had commenced tie action against the Munsons,
Whitmer had never actually obtained any permits for his construction zroject,

There are seven letters dated Junc 9, 1994, which are attached to ¥iiumer's motion to
deny preliminary injunction. Each was drafted by the Vice President of Pile Dyne; i%¢.,
Whitmer's agent for his construction project, and each requested of a different govertiinen
agency that it stop the permit approval process while Whitmer amended his application. The
letters are addressed to: the Department of the Army, Chicago District Corps of Engineers; the
Hlinois Department of Transportation, Division of Watcr Resources; the City of Chicago,

Department of Transportation; the Illinois Environmental Protection Agency, Division of Water
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Pollution Control; the U.S. Fish and Wildlife Service; the Illinois Historic Prescrvation Agency;
and the City of Chicago, Board of Underground.

Shortly after receiving the motion to deny the preliminary injunction, on June 21, 1994,
the Munsons filed their first request for sanctions against Munson. Whitmer ¢ventually

withdrew his complaint. The sanctions motion was denied at (he trial ievel, but an appellate

panel reversed-and remanded with directions to determine the proper amount of sanctions. Judge
Deborah Dooling took testimony on remand and entered an order on August 14, 2003, awarding
the Munsons $160,196.75 in attorney (ees and $13,056.89 in costs.

At trial in this court, Wiiiaer testificd that he did not know that filing a lawsuit against
the Munsons would cause them to laour costs. He knew that the Munsons were attormeys, and
assumcd that as u result they would not haw« 1o pay for lcgal counsel, However, he also testified
that he remembered attorney Abigail Spreyer apprating for the Munsons at the first court
hearing, and he kncw that she was representing the Munsons. Whitmer’s own attorney in the
state court lawsuit, Jewel Klein, testified that her firm regularly bit'ed Whitmer for its scrvices,
and that the firm also sought reimburscment of out-of-pocket expencesin its monthly bills.

Whitmer has been involved in scveral lawsuils over the years, in addition to the litigation
with the Munsons. In the 1980s, Whitmer was sued for $237,000 by an insurance ¢o:npany with
which he had done some business. He engaged an attorney to defend him, and paid tha! atiomey
a flat fee. In March 1994, Whitmer sued Transamerica, seeking coverage under his homeowners
policy. Also in 1994, he filcd a small claims lawsuit against Galaxy Terminal in the Circuit
Court of Cook County. In 1995, Whitmer filed a petition for redetermination of tax deficiency,

and paid a law firm a flat fee to handic that matter,
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In 1996, Whitmer was sued by Donald McCann, with whom he was involved in a dispute
regarding a house in Cleveland, Ohio. One o Whitmer’s insurance clients represented him in
the McCann lawsuit for free. Whitmer acknowledged at trial that he likely would have had to
pay an atlomey to represent him had he not reccived the free representation. Whitmer also
testified that litigation causcs aggravation for the partics involved.

Nomian-David Fischer performed carpentry work for Whitmer in 1989, and again from
1994 through spring 1997. Beginning in early February 1994, Fischer was at Whitmer's
residence on an almost caily basis, for approximately eight hours per day. From time to time,
Whitmer discussed with Fiscoes Lis pending litigation against the Munsons. Whitmer told
Fischer that Lester Munson was tryizg o stop his construction project, but that by filing the
lawsuit Whitmer would be able to frustrate idunson’s intentions. Whitmer believed that Munson
could not afford to fight him in court, By entangiiig Munson in litigation, Whitmer would be
able to stop him from delaying Whitmer’s construction proicct.

At onc point in the state court litigation, the Munsons wire required to post a bond.
Whitmer told Fischer that he did not think the Munsons could afford-icpost the bond. Fischer
testified that Whilmer was “shocked” and “upset” when Munson was able (o post the bond.

Whitmer filed his petition for relief under Chapter 11 on October 14, 2003 e
Munsons filed this adversaty proceeding on December 23, 2003, seeking a finding that (heir state

court sanctions judgment is nondischargeable pursuant to 11 U.S.C. § 523(a)(6).
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LEGAL DISCUSSION
Standard for Nondischargeability Under § 523(a)(6
Pursuant to § 523(a)(6), a debt is nondischargceable if it is “for willful and malicious
injury by the debtor to another entily or (o the property of another entity.” In order to prevail in
this proceeding, the Munsons must prove by a preponderance of the ¢vidence that (1) Whitmer
caused an injury; (2) his actions were willful; and (3) his actions were malicious, French Kezelis

& Kominiarek, P.C. v. Carlson, 2000 WL 226706, *3 (N.D. I1. Feb. 22, 2000), aff’d, 2001 WL

1313652 (7 Cir. Oct. 27, 2001). This court has already found in ruling on the Munsons’ motion
for summary judgment that Wkitiaer caused an injury to the Munsons.

Scetion 523(a)(6) requires nt just that the debtor cause an injury, but that his actions be
willfill and malicious. The Supreme Court'vas clarified the meaning of this subsection, staling
that “only acts done with the actual intent to cause injury” come within its scope. Kawaahau v.
Geiger, 523 8. 57, 61 (1998). In other words, “[t]he‘injury itself must be dcliberate or
intentional,” not just the act that caused the injury. Inre Bailev; 197 F.3d 997, 1000 (9™ Cir.
1999).

Although the Supreme Court did not define the scope of the term “intent” in Geiger,

[t]ecent decisions . . . have found that either a showing of subjcetive intent o

injure the creditor or a showing of a debtor’s subjective knowledge that injury is

substantially certain to result from his acls can establish the requisite intent

required in Geiger.

Rae v. Scarpello (In re Scarpello), 272 B.R. 691, 704 (Bankr, N.D. 1ll. 2002) (citations omitted).

See also Kenna v. Lee (In re Lee), 304 B.R. 344, 343 (Bankr, N.D. 11. 2004).
Consequently, under the two definitions of intent identified in Scarpello, the Munsons

can prevail either by showing that Whitmer had the subjective intent to injure them, or by

-6-
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showing that when he filed his frivolous pleadings, Whitmer had the subjective knowledge that
injury to them was substantially certain to result,

On summary judgment the court considered first whether Whitmer had the subjective
intent to injure the Munsons. The court reviewed the record from the state court lawsuit,
including this statement from Judge Foreman:

T dun't-chink the lawsuit was broughi to harass the Munsons. 1 think it was

brouglit bezause Mr. Whitmer wanted to avail himself of the bene (it of having a

residence ziong the river. I can’t forget the fact that he was the first one {o live on

these premises.
Consequently, this court ditermined at summary judgment that the Munsons were collaterally
estopped from showing that Whitme: had the subjective intent to injure them when he filed his
baseless lawsuit.

Whitmer now asserts that since the trial court found that he did not bring his lawsuit to
harass the Munsons, the award of damages to the Mursous under Rule 137 must have been
issued only to protect the integrity of the judicial system and i»-deter other litigants from similar
actions. Whitmer further argues that sanctions must be nondischargzzble only where they were
awarded following a finding by the state court that the debtor acted torticu sly. For example, in

French Kezelis, the state court explicitly found that debtor’s purpose for filing the la wsuit was

“to harass or get even.” In re Carlson, 224 B.R. 659, 662 (Bankr. N.D. Ill. 1998),

However, this argument ignores the second definition of intent identificd by Scarpello.
Even if a debtor did nol have the subjective intent to injure, 4 plaintiff can prevail under §
323(a)(6) by proving “a debtor’s subjective knowledge that injury is substantially certain to
result from his acts.” Scampello, 272 B.R. at 704. Although the state trial court made a

determination thal Whitmer did not bring his lawsuit with the intent to harass the Munsons, it did

-7-
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not consider the issue of whether Whitmer knew that injury to the Munsons was substantially

certain to result when he filed frivolous pleadings.

Since the state court did not consider it, this court set for trial the issue of whether
Whitmer had the subjective knowledge that the Munsons were substantially certain to be injured
by his frivolous pleadings. Based on the testimony received at trial and the court’s review of the
exhibits acmitied into cvidence, the court finds that plaintiffs have shown by a preponderance of
the evidence that *vhitmer subjectively knew that when he filed his frivolous lawsuit, the
Munsons were subslantiaity certain to sustain injury.

Whitmer was called oi: 4irect by the Munsons, and much of this testimony was self-
serving and difficult (o believe, Forexzmple, Whitmer was asked whether he knew that filing a
lawsuit against thc Munsons would cause the 1 to incur costs. He stated, “I didn’t know that it
would cost them money.” Yet, he himself agreed v pay an attorney to represent him in the case.
That attorney, Jewel Klein, testified that her firm regulaitv oiiled Whitmer for its scrvices based
on the attorneys” hourly rates, and that the firm also sought reimlyurssment of out-of-pocket
cxpenses in its monthly bills.

Whitmer testified that he knew the Munsons were attorneys, and so assuped that they
would not have to pay for legal counsel. However, he also testified that he remembeérs Abigail
Spreyer uppearing for the Munsons at the first court hearing, and he knew that she was
representing the Munsons,

Whitmer has been involved in several lawsuits, in addition to the lii gation with the
Munsons. In the 1980s, Whitmer was sued by an insurance company with which he had done

some business. He engaged an attorcey to defend him, and paid that attorney a flat fee. In

8-
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March 1994, Whitmer sued Transamerica, sceking coverage under his homeowners policy. Also
in 1994, he filed a small claims lawsuit against Galaxy Terminal in the Circuit Court of Cook
County, Tn 1995, Whitmer filed a petition for redetermination of tax deficiency, and paid a law
firm a flat fee to handle (hat mattcr.

In 1996, Whitmer was sued by Donald McCann, with whom he wus involved in a disputc
regarding 2 nonse in Cleveland, Ohio. One of Whitmer's insurance clients represented him in
the McCann lawsoii for free. Whitmer acknowledged at trial that he likely would have had to
pay an attorney to represent him had he not received the free representation. Whitmer also
testified that litigation causes agiravation for the partics involved. Based on his litigation
experience, it is disingenuous and self-sarving for Whitmer (o claim that he did not know that
filing a lawsuit against the Munsons woulg ¢4use them to incur costs.

When shown a copy of the complaint he filex against the Munsons, which sought
damages, attorney’s fees, costs and both punitive and ceoncmic damages, Whitmer testificd that
he did not remember seeing the whole complaint. Even when he was shown the verification
page, where he signed (0 verify that all of the allegations in the comp!airt were true, Whitmer
still denicd having read the complaint, While he tay have been atlempting t¢ disclaim
knowledge that he had sworn be had obtained all necessary permits, Whitmer succesded only in
establishing that he cannot be believed.

Fischer’s testimony against Whitmer was particularly incriminating. According to
Fischer, as the result of 2 visit by the City of Chicago to inspect his property, Whitmer believed
that Lester Munson was trying to stop his construction project. Whitmer also told Fischer that

by filing a lawsuit he could frustrate Lester Munson's intentions, because he believed that Lester
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Munson could not afford to fight him in coutt. Therefore, if Whitmer sued Munson, he could get
him to back down and stop opposing Whitmer’s project. So Whitmer clearly had the subjective
knowledge that involving the Munsons in a lawsuit would cause them to incur costs.

At one poinl in the state court litigation, the Munsons were required to post a bond.
Whitmer told Fischer that he didn’{ think the Munsons could afford it, According to Fischer,
Whitmer was ‘shocked” and “upset” when Munson was able to post the bond.

The court zurds Fischer to be a very believable witness, He appeared pursuant to a trial
subpoena, and had an appropriate demcanor, Despite the information that came out on cross-
examination that Fischer and Whiimer have since sued each other — a lawsuit that Fischer
believes has concluded — the court ifads Fischer’s testimony to be credible. While onc might be
skeptical that a homeowner would confide Liis suspicions about a neighbor to a contractor,
Fischer was ncither a day worker nor a temporaty zonlractor. He was a constant presence at
Whitmer’s residence for morc than three years. It is high?y 'ikely that they spoke on a regular
basis, and not at all unusual that the topic of some of their convssations was the litigation in
which Whitmer was deeply involved,

Additionally, Spreyer testificd that the state court trial judge, Lester Foreman, frequently
commented to all concerned that the fees and costs must be mounting on both sidges. 7= directed
these comments both to counsel and to the clients. She was certain that Whitmer, who aii=hded
virtually cvery court hearing, heard Judge Foreman®s comments, Based on all of the submitted
evidence and the testimony of the witnesscs, Whitmer could nol have been unaware that the

Munsons would suffer financially from the state court litigation.

-10-
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Since he knew that the litigation would cause the Munsons to incur costs, the court will
consider whether Whitmer’s pleadings were frivolons. Whitmer swore in his complaint that he
had “obtained permits lrom the City of Chicago, the Tllinois Department of Transportation and
the Army Corps of Engineers before beginning work on the project.” He denied at trial that he
had actually read the complaint, despite being shown the verification page. Based on Whitmer’s
level of involviement in the state court litigation, the court finds Whitmer's claim of ignorance
difficult to believe:

Although he swors in the cornplaint that he had the proper permits, in his motion to deny
preliminary injunction, filed lese than six weeks later, Whitmer attached letters demonstrating
that he had asked various govemnment sacncies to halt their permit approval process while he
submitted amended applications. Since thic zormit approval process was still ongoing,
Whitmer’s averment in his otiginal complaint that he had obtained the proper permits must have
been false, Nevertheless, Whitmer continued 1o maintai: (st he had the permits, both in his
answer to the Munsons” first amended counterclaim, filed in Dencniber 1994, and in his
amended complaint, filed on February 10, 1995,

The logical inference to draw from Whitmer’s false pleadings is that he was determined
to drag out the legal battle as long as possible in order to overcome the Munsons® vhjections to
his construction project. In light of Whitmer’s familiarity with litigation and its costs, us <ol as
his comments to Fischer that he believed that Lester Munson could not afford to fight him in
court, the court concludes that Whitmer did have the subjective knowledge that the Munsons

werc substantially certain {o be harmed by his frivolous pleadings.

-11-

' s T E S g
o e e




0827034090 Page: 12 of 15

o B T e

CONCLUSION
Since the other elements of § 523(a)(6) were satisfied at summary judgment, Whitmer’s
debt to the Munsons is nondischargeable. Judgment will be entered for the plaintiffs on this
complaint.
PAMELA S. HOLLIS
United States Bankrupicy Judge
-12-
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION .
Inre: )
) Case No. 03 B 42061
JAMES P, WHITMER, )
) Chapter 11
Debtor. }
)
)
LESTER AND JX'OTTH MUNSON, )
) Adv. 03 A 4790
Plaintiffs, )
)
v. )
) Judge Pamela S. Hollis
JAMES P. WHITMER, )
)
Defendant. )
' JUDGMENT ORDFER

This matter comes before the court following trial on the complaint brought by Lester and

Judith Munson. In the complaint, the Munsons sought a finding that i~ debt James Whitmer

owes to them is nondischargeable under 11 U.8.C. § 523(a)(6). Having hemq the testimony

presented, revicwed the cxhibits admitted into evidence, and read the papers and inurcranda of

law filed both before and after the hearing, for the reasons stated in the Memorandum Opinion of

even date, IT IS HEREBY ORDERED THAT:

1. James Whitmer’s debt to Lester and Judith Munson is nondischargeable pursuant

to 11 U.S.C. § 523(a)(6); and
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Judgment is entered for PLAINTIFFS Lester and Judith Munson on their

complaint.
ENTERED:

{227 2008 |
/m‘mﬁﬂ_

PAMELA S. HOLLIS
United Statcs Bankruptcy J udge
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et part of the land, property and space of the parcel of land heruafb!r degoribdd,

{ A errod to or UTha Traet®, uhich lles: -
(4) torth of the vertloal projection of a Lite which i perpendiculsr to spid Wet
1ine of Wharfing Lot 1 at & point 85,74 feet South of the Northwest corner therso
and South of the vertical projeotion of & Aine which i3 perpendfoular %o zaid Yep
line of Wharfing Lot 1 at 2 point 37,10 feeb South of the Northwest corner thereol,
which part lies balow a horizontsl plana having an elevation of 12.39 faet sbove
chioago City Datum (and being the uppor surface of the flear st the around level of
the existing (as of August 29, 1988) townhouse), .

-y

1)

{14) Above a karizontel plame having an elevation of 12,8% feet ahove Chicago Cit
Datwn {and being “he upper surfsce of the floor st said ground level) snd lying below
a horizontal plans naving at elevabion of 21.3 fset gbove Chicago City Datum {and
being the upper surincs of the floor at the firat floor level of said toynhouse),
anid part iylng Nerts o2 the vertioal projection of a live whioh in perpéndioular to
setd West line of Wharfluw Lot 1 at a point 85,74 feat South of the Narthwest oorpel
thereof and South of the varklol projection of the lines dasoribed as follows?
Begluning on the Wesh ine nf-3ald Wharfing Lot t, at said point 37.10 feet Soutly of
the Northwest csrner thereof, »ud running thence along lines which are parpendioular
to or parsllel with safd West Llue of Wharfing Lot 1, respectively, tha following
cuurses and distancess £ast 11.U5 et South 1,87 feet; East 5.83 feut; North F.T2
feet; Bast 9.82 feet; South 1,85 fect; and Enst 8,33 feet to the Easterly line o
The Tract. -

{111) North of the vervissl projeotion ot*«z iine which is parpendiculsr to said Hast
iine of Wharfing Lot 1 at & point 86,28 feot Sovth ol the Horghwest sorper theredl
and South of -the vertical projestion of = line whish is perpendicular té ssid Hott
itne of Wherfing Lot 1 at @ point 37,10 fe¢t Soubb af the Northuwest aorner therecf,
whien part lies above a horizontsl plane having =t Savation of 21,30 feet above
Chicago City Datum (and being the upper surface of (b Moor at tha first floor level
of asid townhouse). ’

‘THE TRBCT

A parosl aof land comprised of those parts of Wharfing Lots 1 ond 2 in Block J in
original Tewn of Chicago, a Subdivisfon in Section 9, Township 40 tyrth, Aangae 1

fast of the Third Principal Heridian, in Cook County, Illinels, and'of those parts df
the lands Emst of ahd 2djoining sald Lots lying West of the North Brajen-of the -
Chicago River, wileh pareel of laud is bounded and described as follows!

Beginning mt the Northwest corner of sald Wharfing Lot 1, end running thejoa last
along the North line of maid narfing Lot 1, snd slong an Fastward extension o e?ln
North lina, a diztence of 24.25 feet to an interaeation with & Northward pxtension ot
the Easterly fsoe of the wooden dook, as oonstructed as of August 7, 1979 {being the -
date of the deed from American Natiobal Benk end Trust Company of Chicago’ Trust Fo.
45799 to Frances Meehsnh recorded Oatober 18, 1979 a3 Document No. 25,198,718) on the =
Hiesterly side of the North Branch of the Chiosgo Riveri thence Southwerdly slong said
extended line, atd plocg said fasterly face of said wsoden dock, a distance of 85.
feet to 2 point 49,47 foet, measured at right aongles, East from the Wesb line of agid N
Wharfing Lot 14 thance Southwardly along the Easterly face of sajd wooden dook & 1 ... =
distance of 36.89 feet to a point 55.71 feet, weasured at right zngles, Bast fron
said West line of Wharfing Lot 1; thenoe Southwardly along the Easterly face of sald
. wooden dock, a distanca of 17.54 fest to en interssotion with s lins 25.00 fest,
.weasyred at right aggles, Northerly from and parsilel wmith tha oenterline of Cuio
snd North Western Railuay Company spur track known as ICC Track Ho. 100 as gaid "tr
was lonsted as of April T, 1§71 (being the date' of the deed from Chiosge wnd ot
Horthwestern Reilvay Company to Harry Veose resorded July 15, 1971 88 pepument No.
21,5U5,968); thence Westunrdly slong said parallal line a distance of 544,82 feet ©
an intersection with the Weat 1ime of sald Wharfing Lot 23" and thenae Worth =long
g:;:niigz of said Wharfing Lots 2 and 1 a distance of '133.15 feet to the peint of |
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