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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

i

TR

Doc#: 0828818002 Fee: $50.00 -
Eugene "Gene" Moore
Cook County Recordet of Deeds

Lester Munson and Judith Munson, Date: 10/14/2008 09:41 AM Pg: 1 o8

Plaintiffs,
No. 94 CH 03838

V.

James P. Whitmer a2 Susan Rinke,

Defendarnis.

MEMORANDUM IN FUPTHER SUPPORT OF. JUDGMENT

Plaintiffs Lester Munson and Juditﬁ Muason filed this suit to challenge a traﬁsfcr of
automobiles made by Defendant James Wh1tmer to pefe:dant Susan Riﬁke. The action was
b}ought pursuant to the Uniform Frauduleﬁt Transfer Act. Covgit I claims a violation of Section §
(a)(1) (Actual Fraud) aﬁd Count II claims a violation of Section 5(a)(2) (Construbti\(e Fraund). A
belich»vtrial was held on the claims. On Octoberll, 2008, this court entere jndziment for flaintiffs
on Count IT of the (ibmplaint.' lThe reasons for that judgment were maﬂe orally at that time. At
the request of Deft;,ndants, this Mexﬁorandum is entered in further support of the October 1, 2008

judgment.

FACTUAL BACKGROQUND

On June 21, 1994, m Whitmer v. Munson and Munson, No. 94 CH 3766 (Whitmer
Case”), Plaintiffs moved, pursuant to llinois Supreme Court Rule 137, for sanctions agaimnst

Whitmer seeking their fees and costs expended defending against his lawsuit. This motion was
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denied. On November 27, 2002, the Ilinois Appellate Court, reversed the denial of the

Munsons’ Motion for Rule 135' Sanctions and ordered the trial court to impose sanctions against
Whitmer.

On February 19, 2003, Whitmer h'ansferred the ;Litles of his Eord and Li_ncoln' automobiles
to Rinke. On Fébruary 19, 2003, Rinke wrote Whitmer chécks, ‘one' for $29,000.00 for the
Lincoln ané-one for §9,000 for the Ford. Whitmer and Rinke gave the autos their blue quk
values. On Febiusry 24, 2003, Rinke deposited a check in the amount of $36,5‘50.37 from her
IRA account into. her’ank account at Fifth Third Bank to cover the two checks to Whitmer for
tﬁe transfers of the Ford and the I_inco]n.‘ |

Rinke testified that she later-tesarned from the acéoﬁntant that tﬁe withdrawal from her
IRA might cause tax or penalty consequerices. Whitmer then borrowed money from his home
equity'iine at Northemn Trust Bank_so £hat Rirke could refund the IRA. On April 23, ‘2003,
Rinke deposite_d a _cheék in the amount of $3 6;551 0% iato her bank account at Fifth Third Bank
On April 28, 2003, Rinke purchased an annuity for $36;55O 3710 replace fhe IRA.

On _October‘14, .20{)3, Whitmer filed for relief under the 7.3, Ba-mkrupt.cy Code in a case
entitled In re James P. Whitmer, 03 B 42061. The Defendants stipulated tiiai at the time Whitmer
filed his bankruptey petition, Whitmer believed he would incur debts beyoxd his ability tlo,pay
thelﬁ as the debts came due. On August 14, 2004, Judge Deborah Dooling entered judgment in
favor of the Munsons’ and against Whitmer in the amqugf of $173,253.14 pursuant to the
appellate court’s order in the Whitmer case. Whitmer has not fully satisfied Plaintiffs® judgment.
On April 28, 2005, in a case entitled Munson and Munson v. Whitmer, 03 A 04790, Judge
Pamels Hollis of the U.S. Bankruptcy Court, granted the Munson judgment on their complaint

for a declaration of nondischargeability of Whitmer’s judgment debt on the Rule 137 sanctions.
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Whitmer and Rinke have been married for over ten years and have resided togeth‘é_r at the
same address since 1991. Whitmer purchased the Ford in 1994 and was the sole owner of the
Ford from 1994 to February 19, 2003. Whitmer was the sole owner of the meoln from 1999 fo
February 19, 2003 After the transfers of titles on February 19, 2003 the Ford and the meoln
remained in the carport at .Defendants’ home. Whitmer contmued to have access to the

automobiles. | |

Defendaiits cléim that the $36,551.00 check from Whitmer to Rinke was a “loan” from
Whitmer to Rinke thai was to be repaid by Riﬁke. Defendanté exeéﬁted a docmﬁent entitled
“Pro‘missory. Noic”, whcrcb;‘r Rinke prorhiscd Vto pay “incoming bills due to James
Whitmer/Chicago Agency until the debt [of $36,551.00] is paid in full during years 2003-2004.”
The “Prormssory Note” was prepart,d il signed at the Defendants’ remdence with only

Defendants present.

Reasons For Entry of Judgmentor. Count I1- Constructive Fraud

' . To establish constructive fraud, a Plaintiff must scow 1]:1af the debtor transferred property
for less than a reasonably equivalent value and thus is unable 10 »eet his obligations at the time
when a claim was: pendmg In re Zeigler, 320 B. R. 362, 374 (N.L. [11:-362). In determining
reasonable equivalent value, a court will consider all of the facts and circuristances surrounding
the transfer, whether the transacti()n was done at arm’s length, and the goca faith of the
transferee. Id at 375. In reviewing the evidence, the focus is on the overall effect of the transfer
at issue on creditors. Nostalgia Network v. Lockwood, 315 F.3d 717, 719 (7% Cir. 2002). “Aétuﬂ
insolvency is not required, the test is whcthet thclconveyance directly tended to or did impair the
rights of creditors.” Falcon v. Thomas, 258 I11. App. 3d 900, 911 (4™ Dist. 1994). The transfer is

voidable even where there is no intent to hinder creditors. Nostalgia Network, 315 F 3d at 719.
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In assessing whether a transfer is fraudulent in law, “the law establishes certain pfesuﬁiptioﬁs._
Where a husband makes a voluntary conveyance to his wife and afterﬁard becomes insolvent,
fraud is presumed and the burden of proof is on him to disprove the implication of fraud as to
lcreditors at the titﬁe of making the conveyance.” People ex ret Hartigan v. Anderson, 232 Tl -
App. 3d.273, 276 (3% Dist. 1992), citing Robeﬁ‘son v. Robertson, 123 11, Aﬁp. 3d 323 (5" Dist.
1984). . | |

The trarster of the automobiles was made shortly after the appellate court ruled that
sanctions should be ¢niered against Whitmer. On August 14, 2003, judgment on the motion for
sanction was entered agairst Whitmer. Two months later, Whitmer filed bankruptcy. Thus, the
transfers of the automobiles were roade at a time when the Plaintiffs’ claim was pending _agaihst
Whitmer and ata eime when .Whitmer’s bezkmﬁtey was imminenfe.

In this case, Whitmer and Rinke are morried and live together. Whitmer testified that he
transferred the automobiles to Rinke because he warited to stop driving due to health reasons and

: becaﬁse Rinke needed the cars for her work. After the tremsfezs, the autos were still accessible to

Whitmer. There was no testimony as to the nature, exfent, ot fréguency. of Rinke’s use of the-
automobilee ot whether her use of the automobiles changed after ine teusfers. There was no
testlmony that Rinke’s use of the automobiles was limited before the transfer. There was httle
specific ewdence as to Why Rinke needed the autos and no evidence Why or if the needed both
automobiles.  Although Defendants offered reasons for the transfers other than 1o hinder
Whitmer’s creditors, these reasons were not well established and highly questionable based on

all the evidence, including the relationship of the parties. Defendants have not overcome the

preSumption of fraud set forth in Anderson.

The Defendants’ transaction did not simply end with the transfer of the autos. Rinke paid
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for the autos with money from her JRA. In'an attempt to allegedly'elleiﬁv Rinke to keep the antos
but not face any tax penalties for removing the money from her IRA, Whitmer increased his

debts by borrowing money from his equity line of credit at Northern Trust Bank. Whitmer

- testified at trial that the money Rinke gave him was no longer available because he had used it to

. pay bills, Whitmer testified that he loaned the money from the equity credit line to Rinke so that

she could »efind her IRA. The Defendants did enter into a promissory note as to this loan.

| However, the toeord greatly diminishes the weight to be given the note in determining the good

faith and arm’s lengt':uature of the transaction.

There were no witdessec to this note. Additionally, the note stated that the loan would be
repald by Rinke paymg future Y%ills of Whmner or Chlcago Agency, Whumer s busmess
However, at trial, the evidence showvd that what Rinke did was make payments to Northem
Trust Bank to ﬁay down the equity line. It wasactually Whitrner, with Rinke’s permission, who
wrote the checks from Rinice’s account 1o Norﬁ*em Tfust and w_ilth her permission, signed
Rinke’s name. The Defendants contend Rinke repaid the Jran to Wh:itmer in this.way. The |
overall affectlof the transfer ef the autos was that Whitmer spe:it the money Riﬁke gave him,
then increased his debts by ;etuming the same amount given by Rinke fer the autos and made the
autos unavailable to any creditors. Rinke’s alleged repayment of the loan *as made through

Rinke’s account, which Whitmer had permission to control. Rinke paid down the home equity

foan and thus Whltmer did not receive any real value from Rmke s repayment of the loan. The

J————

"

evidence when viewed as a whole showed a lack of good faith in transferring the auto-S'and

establishes transactions which were not done at arm’s length. The record shows that the transfers

~ of the autos were not bona fide and in fact reduced assets available to Whitmer’s creditors.
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CONCLUSION

For these reasons and for the reasons stated in open court, Judgment was entered in favor

of Plaintiffs on Count I as set forth in the ordcr of October 1, 2008.

: ENTERED
ENTER: |JUDGEMARYK.ROCHFORD-1570

06310 2008

‘J 21K
GI.ERK OF ‘I‘ 'F é:cl’% UIT GOURT

-

- Judge Mary K-"Rochior

- DATED:
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u» part of the land, property snd space of the parael of land hereaftyr desoribed,
gfeferrad to o8 UThe Traot#, which lies: o .

-1

1ine of Wharfing Lot 1 at & point B5,T4 feet South of the Northwast corner thered
sud South of the vertical projeotion of a iine which is perpendfoular to sald Uesy
1ine of Wharfing Lot 1 at a polat 37,10 feet south of the Northwest corner thereo#,
which part lies below a horizontsl plane having en elevatlon of 12.89 feel sbove
¢hicago City Datum (and belng the upper surface ol the floor at the grourd ievel of
the existing (s of Muguat 29, 1388) townhousel. .

(1) North of the vertloal projection of a Line which i perpendicalsr to sald 9&3}

{14} Above @ horizontel plame haviug an elevetion of 12.89 feet shbove Chizago Gity
Patum (and being the upper surface of the floor st said ground lLevel) and lying below
g horizonta) piane having an slavation of 21.3 feet above Chicagd City Datum (and
being the upper- surface ¢f the floor at the firat floor level of said toynhousel,
said part lylng 4ovth of the vertioal projection of = line which s perpéndicular| to
satd West line o€ Visrflng Lot 1 mt a point 85,74 feat South of the Narthwest cother
thereof and Soutt of the vertloel projection of the lines deseribed o3 follawst
Beginning on the Wes: l3te of said Wnerfing Lot t, at said point 37.10 feet Southy of
the Northvest corner tuerenf, and running thence along 1lines which are parpendioular
to or parsllel wlih said ¥esi line of Wearfing Lot 1, respectively, the followin
sourses and distancesy Egst 11.05 feet; South 1.87 feet; East 5.83 fect; Horth 3.72
feet; EBast 9.82 feety South .53 reet: and Eost 8,93 feet to £he tasterly line of
The Tract. -

(111} North of the vertical projeouiry of”a line which is parpendicular to said west
line of Wharfing Lot 1 at a point 86,325 Teet south of ths Horthwest 2orner thereal
and South of -the vertical projection or'x line which is perpengiounlar to seid Wesgt
iine of Wharfing Lot 1 at @ point 387,10 fest South of the Yorthwast corner thereaf,
which psrt lies adove & horfzentsl plune tavtag =n elavation of 21,30 feat sbove
Chisago Clty Datum (and being the upper supfure of the floor at the first floor Jevel
of said tounhouse). ’ ,

‘THE TRACT

A parosl af land comprised of thoss parts of Wharfing Locs | and 2 in Blosk J in
original Town of Chimago, a Subdiviston in Section 9, Townakip 3¢ Horth, Ranga W
tast of the Third Prinecipal Heridian, in Ceok County, Illireis, and of thoso parte of

rhe 1ands Bast of ahd adjoining sald Lots 1ying West of the Noct® graneh of the -
Cnicago River, whieh parcel of land i3 pounded and deseribed ax folluws:

Beginning st the Northwest corner of sald Wherfing Lot 1, and runaing thariog East
along the North line of said Wnarfing Lot 1, and along an Fastward extenrfon pf saig
North line, a distonce of 24.25 feet to an intersestion with & Northward exteusion of
the Easterly fsoe of the wooden doak, as oonstructed as of August 7, 1979 {hedrg the =
date of the deed from American Nationzl Bank end Trust Company of Chicage’ Trush £7. Tw
45799 to Frances Meehsn recorded Oatober 18, 1979 &3 Document Ho. 25,198,718) 4u toe K
Weaterly side of the North Dransh of the Chicago Riverj thence Southwardly slong raid
extended lina, and mlong said Easterly face of seid wooden dock, a digstanos of 85. €
feet to a point 48.47 foet, measured at right angles, East from the Weat line of sgiu K
Wnarfing Lot 1§ thence Southwardly along the Easterly fpos of safd wooden dock & | . .o -
distance of 36.80 feet to & point 58.71 feet, neasured ab right angles, Bast from
aadd West line of Wnarfing Lot %; thenee Southwardly along the gasterly face of sald
wosden dook, & distsncs of 1T.54 feet to an intersgetion with a line 25.90 fest,

.megsured at right sugles, Northerly from and parsllel with the oenteriine of Chic
and Notth Western failway Gompany epur track known es ICC Track No. 100 as said’s
wes lonated as of April 7, 1971 (being the date' of the deed from Chlosgo and
Northwestern Raillivay Compsny to Harry Weese reaorded July 15, 1971 88 popument. Ho.
21,546,968); thence Westwardly along seld parallal line a distance of 54,82 fect
an intersaction with the West line of xaid Wharfing Lot 2{" And thenes ¥orth along
3::: line of sald Wharfing Lots 2 znd 1 o distange of '133.15 feeV to the puint of

ginning. e ’

. -t - - 4 v [}
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