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When Recorded Mail To:

Buchalter Nemer

1000 Wilshire Boulevard, Suite 1500
Los Angeles, CA 90017-2457

Attn: Joseph Vargas, Esq.

File No.: F0030-0071

M TURE ADVANCE MORTGAGE, ASSIGNMENT,

SECURITY AGREEMENT AND
- FIXTURE FILING
ﬁSJQB by
UL
. MIATTHEW COLEMAN,
& N as Mortgagor,
¥

to and ir Tavor of

FCC, LLC, a Florida limiteg ligkility company
doing business as
FIRST CAPITAL WESTERN REGION, LLC,
as Lender

PIN.: OY-03.~ 10O\~ 092 4-100\
Address: Unit 125, 125 Revere Drive, Htgh}zmdeuk iL
PartHa heooic s
This document serves as a Fixture F iling under the Iilinois Uniform Commerciz; ¢ code, Chapter
810 ILCS 5/1-101, et seq
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Future Advance Mortgage, Assignment, Security Agreement and F ixture Filing

This Future Advance Mortgage, Assignment, Security Agreement and Fixture Filing is
made as of the J5H. day of November, 2008, by MATTHEW COLEMAN (herein referred to as
“Mortgagor™), whose address is 125 Revere Drive, Northbrook, Illinois, 600‘2, to FCC, LLC, a
Florida limited liability company doing business as FIRST CAPITAL WESTERN REGION,
LLC (“Lender”), whose address is 700 South Flower Street, Suite 2325, Los Angeles, California
90017.

Recitals

Conieriporaneously herewith, Mortgagor, Borrower(defined below), Stuart T. Kole and
Lender are enteriny; into the Liquidation Agreement (defined below), pursuant to which Debtor
Parties (defined beiorv) have requested that Lender agree to support an orderly liquidation plan
with respect to the Boriower. As a condition precedent to Lender entering into the Liquidation
Agreement, Lender has-equired that Mortgagor execute and deliver this Mortgage, Assignment,
Security Agreement and Fixtury Filing to Lender to secure the obligations of Mortgagor under
the Guaranty and the Liquidation Agreement.

Grants.and Agreements

Now, therefore, Mortgagor agrees as follows:

Articie|
Definitions.

Except as specifically set forth herein, initially capiaiized terms used herein and not
otherwise defined shall have the meanings set forth in the riguidation Agreement. As used in
this Mortgage, the terms defined in the Preamble hereto shali ive the respective meanings
specified therein, and the following additional terms shall have the mcanings specified:

“Accessories” means all fixtures, equipment, systems, machinery, furniture, furnishings,
appliances, inventory, goods, building and construction materials, supplies and other articles of
personal property, of every kind and character, tangible and intangible (including software
embedded therein), now owned or hereafter acquired by Mortgagor, which are now &t hereafter
attached to or situated in, on or about the Land or Improvements, or used in or necessary to the
complete and proper planning, development, use, occupancy or operation thereof, or acquired
(whether delivered to the Land or stored elsewhere) for use or installation in or on the Land or
Improvements, and all Additions to the foregoing, all of which are hereby declared to be
permanent accessions to the Land.

“Accounts” means all accounts of Mortgagor within the meaning of the Uniform
Commercial Code of the State, derived from or arising out of the use, occupancy or enjoyment of
the Property or for services rendered therein or thereon.

“Additions” means any and all alterations, additions, accessions and improvements to
property, substitutions therefor, and renewals and replacements thereof,
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“Borrower” means STK USA, LLC, a Delaware limited liability company and its
successors and assigns.

“Claim” means any liability, suit, action, claim, demand, loss, expense, penalty, fine,
Judgment or other cost of any kind or nature whatsoever, including fees, costs and expenses of
attorneys, consultants, contractors and experts.

“Condemnation™ means any taking of title to, use of, or any other interest in the Property
under the exercise of the power of condemnation or eminent domain, whether temporarily or
permanently, by any Governmental Authority or by any other Person acting under or for the
benefit of aGovernmental Authority,

“Condemnation Awards” means any and all judgments, awards of damages (including
severance and sonsequential damages), payments, proceeds, settlements, amounts paid for a
taking in lieu of Condemnation, or other compensation heretofore or hereafter made, including
interest thereon, and the right to receive the same, as a result of, or in connection with, any
Condemnation or threaiened Condemnation.

“Contract of Sale” means uny contract for the sale of all or any part of the Property or any
interest therein, whether now in existence or hereafter executed.

“Debtor Parties” means, collectiveiy, Mortgagor, Borrower, and Stuart T, Kole, and their
respective successors and assigns.

“Default” means an event or circumstance which, with the giving of Notice or lapse of
time, or both, would constitute an Event of Default urider the provisions of this Mortgage.

“Design and Construction Documents™ means, collectively, (a) all contracts for services
to be rendered, work to be performed or materials to be supplied in the development of the Land
or the construction or repair of Improvements, including all‘»greements with architects,
engineers or contractors for such services, work or materials; (b7 all plans, drawings and
specifications for the development of the Land or the construction or repa’t of Improvements; (c)
all permits, licenses, variances and other rights or approvals issued by of ottained from any
Governmental Authority or other Person in connection with the development of i%«c Land or the
construction or repair of Improvements; and (d) all amendments of or supplemenis-io any of the
foregoing.

“Encumbrance” means any Lien, easement, right of way, roadway (public or private),
condominium regime, cooperative housing regime, condition, covenant or restriction (including
any condition, covenant or restriction imposed in connection with any condominium
development or cooperative housing development), Lease or other matter of any nature that
would affect title to the Property.

“Event of Default” means an event or circumstance specified in Article VI and the
continuance of such event or circumstance beyond the applicable grace and/or cure periods
therefor, if any, set forth in Article VI.
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“Expenses” means all fees, charges, costs and expenses of any nature whatsoever
incurred at any time and from time to time (whether before or after an Event of Default) by
Mortgagee in making, funding, administering or modifying the Loan, in negotiating or entering
into any “workout” of the Loan, or in exercising or enforcing any rights, powers and remedies
provided in this Mortgage or any of the other Loan Documents, including attorneys’ fees, court
costs, receiver's fees, management fees and costs incurred in the repair, maintenance and
operation of, or taking possession of, or selling, the Property.

“Governmental Authority” means any governmental or quasi-governmental entity,
including any court, department, commission, board, bureau, agency, administration, service,
district or ciber instrumentality of any governmental entity,

“Guaran’y” means the Continuing Guaranty dated August 10, 2007, executed by
Mortgagor for tlie Lenefit of Lender, as the same may from time to time be extended, amended,
restated, supplemerted-or otherwise modified.

“Improvements™ means all buildings, structures and other improvements now or hereafter
existing, erected or placed eitihe Land, together with any on-site improvements and off-site
improvements in any way used of to\be used in connection with the use, enjoyment, occupancy
or operation of the Land.

“Insurance Proceeds” means the insurance claims under and the proceeds of any and all
policies of insurance covering the Property or any part thereof, including all returned and
unearned premiums with respect to any insurance r2lating to such Property, in each case whether
now or hereafter existing or arising.

“Land” means the real property described in Exhibit A attached hereto and made a part
hereof.

“Laws” means all federal, state and local laws, statutes, ries; ordinances, regulations,
codes, licenses, authorizations, decisions, injunctions, interpretations oiders or decrees of any
court or other Governmental Authority having jurisdiction as may be in etfect from time to time.

“Leases” means all leases, license agreements and other occupancy or pse agreements
(whether oral or written), now or hereafter existing, which cover or relate to the Property or any
part thereof, together with all options therefor, amendments thereto and renewals, mudifications
and guaranties thereof, including any cash or security deposited under the Leases to secure
performance by the tenants of their obligations under the Leases, whether such cash or security is
to be held until the expiration of the terms of the Leases or applied to one or more of the
installments of rent coming due thereunder.

“Letter of Credit” means any letter of credit issued by Mortgagee for the account of
Mortgagor or its nominee in connection with the development of the Land or the construction of
the Improvements, together with any and all extensions, renewals or modifications thereof,
substitutions therefor or replacements thereof.

“Lien” means any mortgage, deed of trust, pledge, security interest, assignment,
judgment, lien or charge of any kind, including any conditional sale or other title retention
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agreement, any lease in the nature thereof, and the filing of, or agreement to give, any financing
statement under the Uniform Commercial Code of any jurisdiction.

“Liquidation Agreement” means that certain liquidation letter agreement, dated of even
date herewith, by and among Mortgagor, Borrower, Stuart T. Kole, an individual and Lender,
with respect to the orderly liquidation of Borrower, as the same may from time to time be
extended, amended, restated, supplemented or otherwise modified.

“Loan” means the loan from Mortgagee to Borrower, the repayment obligations in
connection with which are evidenced by the Loan Documents.

“Loait. Agreement” means the Construction Loan Agreement of even date herewith
between Mortgayor and Lender which sets forth, among other things, the terms and conditions
upon which the oroceeds of the Loan will be disbursed, as the same may from time to time be
extended, amended, testated, supplemented or otherwise modified.

“Loan Documens” includes the term “Loan Documents” as used in the Liquidation
Agreement, and also mears and includes this Mortgage, the Guaranty, the Liquidation
Agreement, any application or reimbursement agreement executed in connection with any Letter
of Credit, and any and all other docurnents which Mortgagor or any other party or parties have
executed and delivered, or may hereafier execute and deliver, to evidence, secure or guarantee
the Obligations, or any part thereof, as tli¢ same may from time to time be extended, amended,
restated, supplemented or otherwise modified:

“Mortgage™ means this Future Advance Mortgage, Assignment, Security Agreement and
Fixture Filing, as the same may from time to time be exwnded, amended, restated, supplemented
or otherwise modified.

“Mortgagee™ means Lender and its successors and assigns.

“Notice™ means a notice, request, consent, demand or othé communication given in
accordance with the provisions of Section 8.8 of this Mortgage.

“Obligations™ means all present and future debs, obligations and liabiiitics-of Mortgagor
to Mortgagee arising pursuant to, and/or on account of, the provisions of this/Mortgage, the
Guaranty, the Liquidation Agreement or any of the other Loan Documents, inctuding the
obligations: (a) to pay all principal, interest, late charges, prepayment premiums (if any) and
other amounts due at any time under the Loan Documents; (b) to pay all Expenses,
indemnification payments, fees and other amounts due at any time under this Mortgage or any of
the other Loan Documents, together with interest thereon as herein or therein provided; (c) to pay
and perform all obligations of Mortgagor; (d) to perform, observe and comply with all of the
other terms, covenants and conditions, expressed or implied, which Mortgagor is required to
perform, observe or comply with pursuant to this Mortgage or any of the other Loan Documents;
and (e) to pay and perform all future advances and other obligations that Mortgagor or any
successor in ownership of all or part of the Property may agree to pay and/or perform (whether
as principal, surety or guarantor) for the benefit of Mortgagee, when a writing evidences the
parties’ agreement that the advance or obligation be secured by this Mortgage.
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“Permitted Encurnbrances” means (a) any matters set forth in any policy of title insurance
issued to Mortgagee and insuring Mortgagee’s interest in the Property which are acceptable to
Mortgagee as of the date hereof, (b) the Liens and interests of this Mortgage, and (c) any other
Encumbrance that Mortgagee shall expressly approve in its sole and absolute discretion, as
evidenced by a “marked-up” commitment for title insurance initialed on behalf of Mortgagee.

“Person” means an individual, a corporation, a partnership, a joint venture, a limited
liability company, a trust, an unincorporated association, any Governmental Authority or any
other entity.

“Peizonalty” means all personal property of any kind or nature whatsoever, whether
tangible or iptangible and whether now owned or hereafter acquired, in which Mortgagor now
has or hereaftcr acquires an interest and which is used in the construction of, or is placed upon,
or is derived froin.or used in connection with the maintenance, use, occupancy or enjoyment of,
the Property, including (a) the Accessories; (b) the Accounts; (c) all franchise, license,
management or other agreements with respect to the operation of the Real Property or the
business conducted therzin-{provided all of such agreements shall be subordinate to this
Mortgage, and Mortgagee shaii have no responsibility for the performance of Mortgagor’s
obligations thereunder) and all genelal intangibles (including payment intangibles, trademarks,
trade names, goodwill, software ard symbols) related to the Real Property or the operation
thereof; (d) all sewer and water taps, arpurtenant water stock or water rights, allocations and
agreements for utilities, bonds, letters” Of credit, permits, certificates, licenses, guaranties,
warranties, causes of action, judgments, Claitns, profits, security deposits, utility deposits, and all
rebates or refunds of fees, Taxes, assessments charges or deposits paid to any Governmental
Authority related to the Real Property or the operatiorn thereof; (e) all insurance policies held by
Mortgagor with respect to the Property or Mortgagor’s operation thereof; and (f) all money,
Mortgages and documents (whether tangible or electranic) arising from or by virtue of any
transactions related to the Property, and all deposits and deposit accounts of Mortgagor with
Mortgagee related to the Property, including any such deposii account from which Mortgagor
may from time to time authorize Mortgagee to debit and/or credit parments due with respect to
the Loan; together with all Additions to and Proceeds of all of the foregoing.

“Proceeds™ when used with respect to any of the Property, means ‘all proceeds of such
Property, including all Insurance Proceeds and all other proceeds within the mearimg of that term
as defined in the Uniform Commercial Code of the State.

“Property” means the Real Property and the Personalty and all other rights, interests and
benefits of every kind and character which Mortgagor now has or hereafter acquires in, to or for
the benefit of the Real Property and/or the Personalty and all other property and rights used or
useful in connection therewith, including all Leases, all Rents, all Condemnation Awards, all
Proceeds, and all of Mortgagor’s right, title and interest in and to all Destgn and Construction
Contracts, all Contracts of Sale and all Refinancing Commitments.

“Property Assessments” means all Taxes, payments in lieu of taxes, water rents, sewer
rents, assessments, condominium and owner’s association assessments and charges, maintenance
charges and other governmental or municipal or public or private dues, charges and levies and
any Liens (including federal tax liens) which are or may be levied, imposed or assessed upon the
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Property or any part thereof, or upon any Leases or any Rents, whether levied directly or
indirectly or as excise taxes, as income taxes, or otherwise.

“Real Property” means the Land and Improvements, together with (a) all estates, title
interests, title reversion rights, remainders, increases, issues, profits, rights of way or uses,
additions, accretions, servitudes, strips, gaps, gores, liberties, privileges, water rights, water
courses, alleys, passages, ways, vaults, licenses, tenements, franchises, hereditaments,
appurtenances, easements, rights-of-way, rights of ingress or egress, parking rights, timber,
crops, mineral interests and other rights, now or hereafter owned by Mortgagor and belonging or
appertaining to the Land or Improvements; (b) all Claims whatsoever of Mortgagor with respect
to the Lard or Improvements, either in law or in equity, in possession or in expectancy; (c) all
estate, right, title and interest of Mortgagor in and to all streets, roads and public places, opened
or proposed, norv.or hereafter adjoining or appertaining to the Land or Improvements; and (d) all
options to purcliasc the Land or Improvements, or any portion thereof or interest therein, and any
greater estate in the {znd or Improvements, and all Additions to and Proceeds of the foregoing,

Person providing for the fitiaricing of the Property, some or all of the proceeds of which are
intended to be used for the repayinen. of all or a portion of the Loan.

“Refinancing Coramiiment” means any commitment from or other agreement with any

“Rents” means all of the rents; rovalties, issues, profits, revenues, earnings, income and
other benefits of the Property, or arising fiom the use or enjoyment of the Property, including all
such amounts paid under or arising from ai'y of the Leases and all fees, charges, accounts or
other payments for the use or occupancy of rocins or other public facilities within the Real
Property.

“State” means the state in which the Land is located:

“Taxes” means all taxes and assessments, whether goieral or special, ordinary or
extraordinary, or foreseen or unforeseen, which at any time may b< assessed, levied, confirmed
or imposed by any Governmental Authority or any community faciiifies or other private district
on Mortgagor or on any of its properties or assets or any part thereof ¢r'in respect of any of its
franchises, businesses, income or profits.

“Transfer” means any direct or indirect sale, assignment, conveyancs or transfer,
including any Contract of Sale and any other contract or agreement to sell, assigr., convey or
transfer, whether made voluntarily or by operation of Law or otherwise, and whether made with
or without consideration.

Article 11
Granting Clauses; Condition of Grant,

Section 2.1  Convevances and Security Interests.

In order to secure the prompt payment and performance of the Obligations, Mortgagor (a)
MORTGAGES AND WARRANTS to Mortgagee the Property TO HAVE AND TO HOLD the
Real Property, with all rights, appurtenances, and privileges thereunto belonging, unto the
Mortgagee, Mortgagee’s successors and assigns forever: (b) grants to Mortgagee a security
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interest in the Personalty; (c) assigns to Mortgagee, and grants to Mortgagee a security interest
in, all Condemnation Awards and all Insurance Proceeds: and (d) assigns to Mortgagee, and
grants to Morigagee a security interest in, all of Mortgagor’s right, title and interest in, but not
any of Mortgagor’s obligations or liabilities under, ali Design and Construction Documents, all
Contracts of Sale and all Refinancing Commitments. All Persons who may have or acquire an
interest in all or any part of the Property will be deemed to have notice of, and will be bound by,
the terms of the Obligations and each other agreement or Mortgage made or entered into in
connection with each of the Obligations. Such terms include any provisions in the Guaranty, the
Liquidation Agreement or any other Loan Document which provide that the interest rate on one
or more of the Obligations may vary from time to time.

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN,
THE OBLIGATIONS SECURED BY THIS MORTGAGE ARE LIMITED TO THE
MAXIMUM PRINCIPAL AMOUNT OF $300,000 PLUS LENDER’S FEES AND EXPENSES
INCURRED IN "AMY. ENFORCEMENT ACTION UNDER THE TERMS OF THIS
MORTGAGE.

Section 2.2 Absoluts Assignment of Leases and Rents,

In consideration of the makiag of the Loan by Mortgagee to Mortgagor and other good
and valuable consideration, the receipt) and sufficiency of which are hereby acknowledged,
Mortgagor absolutely and unconditionaily assigns the Leases and Rents to Mortgagee. This
assignment is, and is intended to be, an un sonditional, absolute and present assignment from
Mortgagor to Mortgagee of all of Mortgagor’s ri gh.. title and interest in and to the Leases and the
Rents and not an assignment in the nature of a pledze of the Leases and Rents or the mere grant
of a security interest therein. So long as no Event of Befnlt shall exist, however, and so long as
Mortgagor is not in default in the performance of 21y obligation, covenant or agreement
contained in the Leases, Mortgagor shall have a license (which license shall terminate
automatically and without notice upon the occurrence of an Event of Default or a default by
Mortgagor under the Leases) to collect, but not prior to accrual, ali Pents. Mortgagor agrees to
collect and hold all Rents in trust for Mortgagee and to use the Rents for the payment of the cost
of operating and maintaining the Property and for the payment of the uther-Obligations before
using the Rents for any other purpose.

Section 2.3 Security Agreement, Fixture Filing and Financing Statement’

This Mortgage creates a security interest in the Personalty, and, to the extent the
Personalty is not real property, this Mortgage constitutes a security agreement from Mortgagor to
Mortgagee under the Uniform Commercial Code of the State. In addition to all of its other rights
under this Mortgage and otherwise, Mortgagee shall have al] of the rights of a secured party
under the Uniform Commercial Code of the State, as in effect from time to time, or under the
Uniform Commercial Code in force from time to time in any other state to the extent the same is
applicable Law. This Mortgage shall be effective as a financing statement filed as a fixture filing
with respect to all fixtures included within the Property and is to be filed for record in the real
estate records of each county where any part of the Property (including such fixtures) is situated,
This Mortgage shall also be effective as a financing statement with respect to any other Property
as to which a security interest may be perfected by the filing of a financing statement and may be
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filed as such in any appropriate filing or recording office. The respective mailing addresses of
Mortgagor and Mortgagee are set forth in the opening paragraph of this Mortgage. A carbon,
photographic or other reproduction of this Mortgage or any other financing statement relating to
this Mortgage shall be sufficient as a financing statement for any of the purposes referred to in
this Section. Mortgagor hereby irrevocably authorizes Mortgagee at any time and from time to
time to file any initial financing statements, amendments thereto and continuation statements as
authorized by applicable Law, reasonably required by Mortgagee to establish or maintain the
validity, perfection and priority of the security interests granted in this Mortgage. The foregoing
authorization includes Mortgagor’s irrevocable authorization for Mortgagee at any time and from
time to time to file any initial financing statements and amendments thereto that indicate the
Personaltv{(a) as “all assets™ of Mortgagor or words of similar effect, regardiess of whether any
particular aseci comprised in the Personalty falls within the scope of the Uniform Commercial
Code of the State.ar the jurisdiction where the initial financing statement or amendment is filed,
or (b) as being o1'anequal or lesser scope or with greater detail.

Section 2.4  [eiease of Mortgage and Termination of Assignments and Financing
Statements.

If and when Mortgagor lias paid and performed all of the Obligations, and no further
advances are to be made under the/Loan Documents, Mortgagee will provide a release of the
Property from the lien of this Mortgage and termination statements for filed financing
statements, if any, to Mortgagor. Mortgagor shall be responsible for the recordation of such
release and the payment of any recording ard filing costs. Upon the recording of such release
and the filing of such termination statements, tae 2bsolute assignments set forth in Section 2.2
shall automatically terminate and become null and vo14.

Notwithstanding anything to the contrary contain<d herein, upon the repayment in full of
the “Remaining Term Debt” in accordance with Section 8B of the Liquidation Agreement,
Lender will promptly provide a release of the Property froni <z lien of this Mortgage and
termination statements for filed financing statements, if any, to Morigagor.

Article I11
Representations and Warranties.

Mortgagor makes the following representations and warranties to Mortgagec:

Section 3.1  Title to Real Property.

Mortgagor (a) owns fee simple title to the Real Property, (b) owns all of the beneficial
and equitable interest in and to the Real Property, and (c) is lawtully seized and possessed of the
Real Property. Mortgagor has the right and authority to convey the Real Property and does
hereby convey the Real Property. The Real Property is subject to no Encumbrances other than
the Permitted Encumbrances.

Section 3.2 Title to Other Property.

Mortgagor has good title to the Personalty, and the Personalty is not subject to any
Encumbrance other than the Permitted Encumbrances. None of the Leases, Rents, Design and
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Construction Documents, Contracts of Sale or Refinancing Commitments are subject to any
Encumbrance other than the Permitted Encumbrances.

Section 3.3 Property Assessments.

The Real Property is assessed for purposes of Property Assessments as a separate and
distinct parcel from any cther property, such that the Real Property shall never become subject to
the Lien of any Property Assessments levied or assessed against any property other than the Real
Property.

Section 3.4 Independence of the Real Property.

No baildings or other improvements on property not covered by this Mortgage rely on the
Real Property or/any interest therein to fulfill any requirement of any Governmental Authority
for the existence ot cuch property, building or improvements; and none of the Real Property
relies, or will rely, on'any property not covered by this Mortgage or any interest therein to fulfill
any requirement of any Governmental Authority. The Real Property has been properly
subdivided from all other ‘projierty in accordance with the requirements of any applicable
Governmental Authorities.

Section 3.5 Existing Improveinents,

The existing Improvements, if any, weié constructed, and are being used and maintained,
in accordance with all applicable Laws, incluaing zoning Laws.

Section 3.6 Leases and Tenants.

The Leases are valid and are in full force and-étfect;-and Mortgagor is not in default
under any of the terms thereof Except as expressly permitied in the Loan Documents,
Mortgagor has not accepted any Rents in advance of the time tae)same became due under the
Leases and has not forgiven, compromised or discounted any of the'Rents. Mortgagor has title to
and the right to assign the Leases and Rents to Mortgagee, and no other assignment of the Lcases
or Rents has been granted. To the best of Mortgagor’s knowledge and ‘belief, no tenant or
tenants occupying, individually or in the aggregate, more than five percet (3%) of the net
rentable area of the Improvements are in default under their Lease(s) or are the suhject of any
bankruptcy, insolvency or similar proceeding.

Section 3.7 Usury.

Mortgagor represents and agrees that the proceeds of the Loan Documents will be used
for the purposes specified in 815 ILCS 205/4 and that the Obligations constitute a business loan
which comes within the purview of said 815 ILCS 205/4.
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Article IV
Affirmative Covenants.

Section4.1  QObligations.

Mortgagor agrees to promptly pay and perform all of the Obligations, time being of the
essence in each case.

Section 4.2 Property Assessments; Documentary Taxes.

Mortgagor (a) will promptly pay in full and discharge all Property Assessments, and (b)
will furnisiito Mortgagee, upon demand, the receipted bills for such Property Assessments prior
to the day ‘uron which the same shall become delinquent. Property Assessments shall be
considered delirquent as of the first day any interest or penalty commences to accrue thereon.
Mortgagor will prarptly pay all stamp, documentary, recordation, transfer and intangible taxes
and all other taxes that :aay from time to time be required to be paid with respect to the Loan, the
Guaranty, the Liquidaticii Agreement, this Mortgage or any of the other Loan Documents.

Section4.3  Permitted Coitests.

Mortgagor shall not be requiréd-to pay any of the Property Assessments, or to comply
with any Law, so long as Mortgagor st in good faith, and at its cost and expense, contest the
amount or validity thereof, or take other apprpriate action with respect thereto, in good faith and
in an appropriate manner or by appropriate proceedings; provided that (a) such proceedings
operate to prevent the collection of, or other realization upon, such Property Assessments or
enforcement of the Law so contested, (b) there will Ye 1o sale, forfeiture or loss of the Property
during the contest, (c) Mortgagee is not subjected to any Claim as a result of such contest, and
(d) Mortgagor provides assurances satistactory to Mortgages (including the establishment of an
appropriate reserve account with Mortgagee) of its ability to pay such Property Assessments or
comply with such Law in the event Mortgagor is unsuccessful in s contest. Each such contest
shall be promptly prosecuted to final conclusion or settlement, and’ vicrtgagor shall indemmnify
and save Mortgagee harmless against all Claims in connection therevisl. Promptly after the
settlement or conclusion of such contest or action, Mortgagor shall comply with such Law and/or
pay and discharge the amounts which shall be levied, assessed or imposed or-deiermined to be
payable, together with all penalties, fines, interests, costs and expenses in connectica therewith,

Section4.4  Compliance with Laws.

Mortgagor will comply with and not violate, and cause to be complied with and not
violated, all present and future Laws applicable to the Property and its use and operation.

Section 4.5  Maintenance and Repair of the Property.

Mortgagor, at Mortgagor’s sole expense, will (a) keep and maintain Improvements and
Accessories in good condition, working order and repair, and (b) make all necessary or
appropriate repairs and Additions to Improvements and Accessories, so that each part of the
Improvements and all of the Accessories shall at all times be in good condition and fit and proper
for the respective purposes for which they were originally intended, erected, or installed.
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Section 4.6 Additions to Security.

All right, title and interest of Mortgagor in and to all Improvements and Additions
hereafter constructed or placed on the Property and in and to any Accessories hereafter acquired
shall, without any further mortgage, conveyance, assignment or other act by Mortgagor, become
subject to the Lien of this Mortgage as fully and completely, and with the same effect, as though
now owned by Mortgagor and specifically described in the granting clauses hereof. Mortgagor
agrees, however, to execute and deliver to Mortgagee such further documents as may be required
by the terms of the Loan Documents.

Section4.7  Subrogation.

To ihe“extent permitted by Law, Mortgagee shall be subrogated, notwithstanding its
release of record, fo any Lien now or hereafter existing on the Property to the extent that such
Lien is paid or discharged by Mortgagee whether or not from the proceeds of the Loan. This
Section shall not be decraed or construed, however, to obligate Mortgagee to pay or discharge
any Lien.

Section 4.8  [eases.

(a) Except as expiessiy permitted in the Loan Documents, Mortgagor shall
not enter into any Lease with respect 1 all or any portion of the Property without the prior
written consent of Mortgagee.

(b} Mortgagee shall not be obiigated to perform or discharge any obligation of
Mortgagor under any Lease. The assignment of Léases provided for in this Mortgage in no
manner places on Mortgagee any responsibility for (i) the control, care, management or repair of
the Property, (ii) the carrying out of any of the terms and conditions of the Leases, (iii} any waste
committed on the Property, or (iv) any dangerous or defcciive condition on the Property
(whether known or unknown).

(¢)  No approval of any Lease by Mortgagee shall hé for any purpose other
than to protect Mortgagee’s security and to preserve Mortgagee’s rights junder the Loan
Documents, and no such approval shall result in a waiver of a Default or Eveii o1 Befault,

Section4.9  Insurance.Mortgagor will at all times keep the Property misdted in the
manner and to the extent required in the Loan Documents. In addition, if the area where the
Property is located is now or in the future designated as a special flood hazard area pursuant to
the Flood Disaster Protection Act of 1973 (as amended), and if the community where the
Property is located is participating in the National Flood Insurance Program, Mortgagor will
obtain and continuously maintain a National Flood Insurance Program Standard Flood Insurance
Policy or equivalent covering the Property. Mortgagee may, from time to time, require such
additional insurance as Mortgagee may determine is reasonably necessary to protect Mortgagee’s
Lien hereunder or to assure repayment of all the Obligations.

Section 4.10  Insurance/Condemnation Proceeds.All Insurance/Condemnation Awards
will be paid to Mortgagee for application to the Secured Obligations in the manner and to the
extent provided in the Loan Documents; provided, however. that all upon satisfaction of each of
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the following conditions, provided that no Default or Event of Default exists, Mortgagor shall be

permitted to use the Insurance Proceeds to pay the costs of repairing or reconstructing the
Property:

(a}  Mortgagee shall have approved the plans and specifications, construction
budget, construction schedule, contractor, architect, engineer and payment and performance bond
(if required by Mortgagez);

(b)  Mortgagor shall have presented sufficient evidence to Mortgagee that after
the repair or reconstruction, the Property will be completely restored to its use, value and
condttion iramediately prior to the occurrence of the damage or condemnation;

(t)  Mortgagee shall have determined that the Insurance Proceeds are
sufficient to pav thz total cost of the repair or reconstruction, including all development costs and
interest due on the GYligations until the work is complete, or Mortgagor must provide (or deposit
with Mortgagee) its own'funds equal to the difference between the Insurance Proceeds and the
total cost of the work, as estimated by Mortgagor and approved by Mortgagee;

(d)  Mortgagor shell have presented sufficient evidence to Mortgagee that all
necessary governmental approvais and permits can be obtained to allow the rebuilding and
reoccupancy of the Property;

(¢)  Mortgagor shall have provided Mortgagee a timeline for reconstruction,
which timeline shall be reasonably acceptable w viortgagee.

[f the foregoing conditions are met to Mortgages’s reasonable satisfaction, Mortgagee
shall hold the Insurance Proceeds in an interest-bearing account and shall disburse them to
Mortgagor to pay the costs of the work. Mortgagor shril provide evidence acceptable to
Mortgagee that all work has been completed lien-free, v « workmanlike manner and in
accordance with all applicable Laws, If the foregoing conditions-aienat satisfied, or if a Default
or Event of Default occurs after Mortgagee’s receipt of the Insurance Proceeds, Mortgagee may,
at Mortgagee’s absolute discretion and regardless of whether Mortgagee’s security is impaired,
apply all or any of the Insurance Proceeds to pay the Obligations in such order and in such
amounts as Morigagee may elect.

Section 4.11  Mortgagee’s Right to Cause Performance of Covenants.If Mo rgagor fails
to maintain any insurance and pay the premiums for insurance as required in Section 4.9, to pay
all taxes, penalties, assessments, charges, and claims as required in Section 4.9, or to repair and
maintain any of the Property as required in Section 4.9, or if Mortgagor fails to keep or perform
any of Mortgagor’s other covenants herein, Mortgagee may obtain such insurance, cause such
repairs and maintenance to be made, pay such taxes, penalties, assessments, charges, or claims,
or cause such other covenants to be performed. Mortgagor will pay to Mortgagee on demand all
amounts paid by Mortgagee for the foregoing and the amount of all expenses incurred by
Mortgagee in connection therewith, together with interest thereon from the date when incurred.
Such amounts and interest are secured by this Mortgage, which creates a Lien in the Property
prior to any right, title, interest, lien, or claim in or upon the Property subordinate to the Lien of
this Mortgage. Any such payments by Mortgagee will not be deemed a waiver of any Default,
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Mortgagee is not obligated to exercise Mortgagee’s rights under this Section and is not liable o
Mortgagor for any failure to do so.

Section4.12 Section 4.12 Iilinois Responsible Property Transfer Law.Mortgagor
represents and warrants that the Property: (i) contains no facilities that are subject to reporting
(by either Mortgagor or any tenant or lessee thereof or other person or entity in possession or
occupancy of any portion thereof) under Section 312 of the federal Emergency Planning and
Community Right-to-Know Act of 1986 (42 US.C. §11022); (ii) is not the site of any
underground storage tanks for which notification is required under 42 U.S.C. §6991a and other
applicable law; and (iii) is not listed on the Comprehensive Environmental Response,
Compensaiion and Liability Information System (CERCLIS) (42 U.S.C. §9616). Mortgagor
represents that the transactions contemplated by this Instrument are not subject to the Illinois
Responsible Property Transfer Act. Any part of the Property may be released by Mortgagee
from the Lien‘¢reated by this Mortgage. Any such partial release is at the sole option of
Mortgagee; Mortgages is not obligated to grant partial releases. Any such partial release will not
affect the Lien created by this Mortgage as to the remainder of the Property.

Article V
Negative Covenants.

Section 5.1  Encumbrances.

Mortgagor will not permit any of ths Property to become subject to any Encumbrance
other than the Permitted Encumbrances. Witkin thirty (30) days after the filing of any
mechanic’s lien or other Lien or Encumbrance against the Property, Mortgagor will promptly
discharge the same by payment or filing a bond or of'ieiwise as permitted by Law. So long as
Mortgagee’s security has been protected by the filing’or a bond or otherwise in a manner
satisfactory to Mortgagee in its sole and absolute discretior , Mortgagor shall have the right to
contest in good faith any Claim, Lien or Encumbrance, provided that Mortgagor does so
diligently and without prejudice to Mortgagee or delay in comipléting construction of the
Improvements. Mortgagor shall give Mortgagee Notice of any defav!t under any Lien and
Notice of any foreclosure or threat of foreclosure with respect to any of the Prenerty,

Section 5.2 Transfer of the Property.

Mortgagor will not Transfer, or contract to Transfer, all or any part of the Prooe:ty or any
legal or beneficial interest therein (cxcept for certain Transfers of the Accessories expressly
permitted in this Mortgage). The Transfer of the general partnership interest in Mortgagor, if
Mortgagor is a general partnership, or the Transfer of more than 49% of the ownership interest
in Mortgagor (whether in one or more transactions during the term of the Loan) shall be deemed
to be a prohibited Transfer of the Property.

Section 5.3 Removal, Demolition or Alteration of Accessories and Improvements.

Except to the extent permitted by the following sentence, no Improvements or
Accessories shall be removed, demolished or materially altered without the prior written consent
of Mortgagee. Mortgagor may remove and dispose of, free from the Lien of this Mortgage, such
Accessories as from time to time become worn out or obsolete, provided that, either (a) at the
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time of, or prior to, such removal, any such Accessories are replaced with other Accessories
which are free from Liens other than Permitted Encumbrances and have a value at least equal to
that of the replaced Accessories (and by such removal and replacement Mortgagor shall be
deemed to have subjected such Accessories to the Lien of this Mortgage), or (b) so long as a
prepayment may be made without the imposition of any premium pursuant to the Guaranty, the
Liquidation Agreement or the other Loan Documents, such Accessories are sold at fair market
value for cash and the net cash proceeds received from such disposition are paid over promptly
to Mortgagee to be applied to the prepayment of the principal of the Loan.

Section 5.4 Additional Improvements.

Morigagor will not construct any Improvements other than those presently on the Land
without the pior written consent of Mortgagee. Mortgagor will complete and pay for, within a
reasonable time! 2ny Improvements which Mortgagor is permitted to construct on the Land.
Mortgagor will consiruct and erect any permitted Improvements (a) strictly in accordance with
all applicable Laws ard any private restrictive covenants, (b) entirely on lots or parcels of the
Land, (¢) so as not to eficroach upon any easement or right of way or upon the land of others, and
(d) wholly within any buildiug testriction and setback lines applicable to the Land.

Section 5.5 Restrictive Covenants, Zoning, ete.

Without the prior written consend of Mortgagee, Mortgagor will not initiate, join in, or
consent to any change in, any restrictive covenant, easement, zoning ordinance, or other public
or private restrictions limiting or defining the uses which may be made of the Property.
Mortgagor (a) will promptly perform and observe 2 cause to be performed and observed, ail
of the terms and conditions of all agreements affecting fiie Property, and (b) will do or cause to
be done all things necessary to preserve intact and unimpaired any and all easements,
appurtenances and other interests and rights in favor of, or constituting any portion of, the
Property.

Article VI
Events of Defauit.

The occurrence or happening, from time to time, of any one or more ol the following
shall constitute an Event of Default under this Mortgage:

Section 6.1 Payment Obligations.

Mortgagor fails to pay any of the Obligations when due, whether on the scheduled due
date or upon acceleration, maturity or otherwise, and such failure continues uncured for a period
of three (3) business days after Notice from Mortgagee to Mortgagor.

Section 6.2 Transfers.

Mortgagor Transfers, or contracts to Transfer, all or any part of the Property or any legal
or beneficial interest therein (except for Transfers of the Accessories expressly permitted under
this Mortgage). The Transfer of the general partnership interest in Mortgagor, if Mortgagor is a
general partnership, or the Transfer of more than 49% of the ownership interest in Mortgagor
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(whether in one or more transactions during the term of the Loan) shall be deemed to be a
prohibited Transfer of the Property constituting an Event of Default.

Section 6.3  Other Obligations.

Mortgagor fails to promptly perform or comply with any of the Obligations set forth in
this Mortgage (other than those expressly described in other Sections of this Article VI), and
such failure continues uncured for a period of thirty (30) days after Notice from Mortgagee to
Mortgagor, unless (a) such failure, by its nature, is not capable of being cured within such period,
and (b) within such period, Mortgagor commences to cure such failure and thereafter diligently
prosecutes ihe cure thereof, and (c) Mortgagor causes such failure to be cured no later than
ninety (90) deys after the date of such Notice from Mortgagee.

Section £.4'  Event of Default or Breach Under Loan Documents,

A Default, Everd »f Default or other breach occurs under the Guaranty (including without
limitation any of the eviits described in Section 11 of the Guaranty), the Liquidation Agreement
or Mortgagor fails to prompfly pay, perform, observe or comply with any obligation or
agreement contained in any of th¢ ¢ther Loan Documents (within any applicable grace or cure
period).

Section 6.5  Change in Zoning 5 Public Restriction.

Any change in any zoning ordinance-si regulation or any other public restriction is
enacted, adopted or implemented that limits or defines the uses which may be made of the
Property such that the present or intended use of ‘he Property, as specified in the Loan
Documents, would be in violation of such zoning ordinance-or regulation or public restriction, as
changed.

Section 6.6 Default Under Leases.

Mortgagor fails duly to perform its obligations under any Leaszs, and such failure is not
cured within the grace period, if any, provided in the Lease.

Section 6.7  Default Under Other Lien Documents.

A default occurs under any other mortgage, deed of trust or security agreemet covering
the Property, including any Permitted Fncumbrances.

Section 6.8  Execution: Attachment.

Any execution or attachment is levied against any of the Property, and such execution or
attachment is not set aside, discharged or stayed within thirty (30) days after the same is levied.
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Article VII
Rights and Remedies.

Upon the happening of any Event of Default, Mortgagee shall have the right, in addition
to any other rights or remedies available to Mortgagee under any of the Loan Documents or
applicable Law, to exercise any one or more of the following rights, powers or remedies:

Section 7.1  Acceleration.

Mortgagee may accelerate all Obligations under the Loan Documents whereupon such
Obligations shall become immediately due and payable, without notice of default, notice of
acceleration ar intention to accelerate, presentment or demand for payment, protest, notice of
protest, notic« of nonpayment or dishonor, or notices or demands of any kind or character (all of
which are hereky wvaived by Mortgagor).

Section 7.2~ Foreclosure; Judicial Foreclosure.

In the event that any prevision in this Mortgage shall be inconsistent with any provision
of the [llinois Mortgage Foreclogare Law (735 ILCS 5/15-1101 et seq. herein called the “Act™),
the provisions of the Act shall take precedence over the provisions of this Mortgage, but shall not
invalidate or render unenforceable any other provision of this Mortgage that can be construed in
a manner consistent with the Act. If any-y1ovision of this Mortgage shall grant to Mortgagee any
rights or remedies upon Default which are rior¢ limited than the rights that would otherwise be
vested in Mortgagee under the Act in the abserice of said provision, Mortgagee shall be vested
with the rights granted in the Act to the full extent permitted by law. Without limiting the
generality of the foregoing, all expenses incurred by Mosigagee to the extent reimbursable under
735 ILCS 5/15-1510 and 735 ILCS 5/15-1512 of the At whether incurred before or after any
decree or judgment of foreclosure, and whether or not enimerated in this Mortgage, shall be
added to the Obligations.

Mortgagee may institute one or more actions of foreclosuze on this Mortgage or to
institute other proceedings according to law for foreclosure, and prosecuie the same to judgment,
execution and sale, for the collection of the Obligations and all costs «nd expenses of such
proceedings, including reasonable attorneys’ fees and actual attorneys’ expenses.

To the extent permitted by law, Mortgagee has the option of proceeding as t» both the
Real Property and the Personalty in accordance with its rights and remedies in respect of the
Property, in which event the default provisions of the UCC will not apply. Mortgagee also has
the option of exercising, in respect of the Property consisting of Personalty, all of the rights and
remedies available to a secured party upon default under the applicable provisions of the UCC in
effect in the jurisdiction where the Real Property is located. In the event Mortgagee elects to
proceed with respect to the Personalty separately from the Real Property, whenever applicable
provisions of the UCC require that notice be reasonable, ten (10) days notice will be deemed
reasonable.

Section 7.3 Remedies under the Loan Agreement. Without limiting the other rights and
remedies of Mortgagee set forth in this Mortgage, Mortgagee may exercise any and all rights and
remedies of Mortgagee specified in the Loan Documents, or at law or equity.
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Section 7.4 Possession of Property Not Required.Upon any sale of any item of the
Property made pursuant to judicial proceedings for foreclosure (*Judicial Sale™), it will not be
necessary for any public officer acting under execution or order of the court (a “Selling
Official”) to have any of the Property present or constructively in his possession.

Section 7.5 Mortgages of Convevance and Transfer.Upon the completion of every
Judicial Sale, the Selling Official will execute and deliver to each purchaser a bill of sale or deed
of conveyance, as appropriate, for the items of the Property that are sold. Mortgagor hereby
grants every such Selling Official the power as the attorney-in-fact of Mortgagor to execute and
deliver in Mortgagor’s name all deeds, bills of sale and conveyances necessary to convey and
transfer to”the purchaser all of Mortgagor’s rights, title and interest in the items of Property
which are sold. Mortgagor hereby ratifies and confirms all that such attorneys-in-fact lawfully
do pursuant t such power. Nevertheless, Mortgagor, if so requested by the Selling Official or
by any purchasér will ratify any such sale by executing and delivering to such Selling Official or
to such purchaser, as dprlicable, such deeds, bills of sale or other Mortgages of conveyance and
transfer as may be specified in any such request.

Section 7.6 Recitais/The recitals contained in any Mortgage of conveyance or transfer
made by a Selling Official to any purchaser at any Judicial Sale will, to the extent permitted by
law, conclusively establish the truth and accuracy of the matters stated therein, including the
amount of the Obligations, the occurierce of a Default, and the advertisement and conduct of
such Judicial Sale in the manner provided herein or under applicable law, and the qualification of
the Selling Official. All prerequisites to such Judicial Sale will be presumed from such recitals
to have been satisfied and performed.

Section 7.7 Divestiture of Title; Bar.To the “xient permitted by applicable law, every
Judicial Sale, and every sale made as contemplated by this Mortgage, will operate to divest all
rights, title, and interest of Mortgagor in and to the items of the Property that are sold, and will
be a perpetual bar, both at law and in equity, against Morigagor and Mortgagor’s heirs,
exccutors, administrators, personal representatives, successors and assigns, and against everyone
else, claiming the item sold either from, through or under Mortgagor or Mortgagor’s heirs,
executors, administrators, personal representatives, successors or assigns:

Section 7.8 Receipt of Purchase Money Sufficient Discharge.A receipt 1rom any
person authorized to receive the purchase money paid at any Judicial Sale, oi _other sale
contemplated by this Mortgage, will be sufficient discharge therefor to the purchaser. Afier
paying such purchase money and receiving such receipt, neither such purchaser nor such
purchaser’s heirs, executors, administrators, personal representatives, successors or assigns will
have any responsibility or liability respecting the application of such purchase money or any
loss, misapplication or non-application of any of such purchase money, or to inquire as to the
authorization, necessity, expediency or regularity of any such sale.

Section 7.9 Purchase by Mortgagee.In any Judicial Sale, or other public sale made as
contemplated by this Mortgage, Mortgagee may bid for and purchase any of the Property being
sold, and will be entitled, upon presentment of the relevant Loan Documents and documents
evidencing the same, to apply the amount of the Obligations held by it against the purchase price
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for the items of the Property so purchased. The amount so applied will be credited against the
Obligations in accordance with the terms of the Loan Documents.

Section 7.10  Sale of Portion of Mortgaged Property. The Lien created by this Mortgage,
as it pertains to any Property that remains unsold, will not be affected by a Judicial Sale of less
than all of the Property.

Section 7.11  Judicial Action.

Mortgagee shall have the right from time to time to sue Mortgagor for any sums (whether
interest, dzmages for failure to pay principal or any instaliments thereof, taxes, or any other sums
required to b paid under the terms of this Mortgage, as the same become due), without regard to
whether or nit any of the other Obligations shall be due, and without prejudice to the right of
Mortgagee theréafier to enforce any appropriate remedy against Mortgagor, including an action
of foreclosure or an astion for specific performance, for a Default or Event of Default existing at
the time such earlier ation was commenced.

Section 7.12  Collectinn of Rents.

Upon the occurrence of an Event of Default, the license granted to Mortgagor to collect
the Rents shall be automatically and *mmediately revoked, without further notice to or demand
upon Mortgagor. Mortgagee may, but sliiii not be obligated to, perform any or all obligations of
the landlord under any or ail of the Leases/ and Mortgagee may, but shall not be obligated to,
exercise and enforce any or all of Mortgagor s rights under the Leases. Without limitation to the
generality of the foregoing, Mortgagee may notity the tenants under the Leases that all Rents are
to be paid to Mortgagee, and following such notice a]! Rents shall be paid directly to Mortgagee
and not to Mortgagor or any other Person other tnen-as directed by Mortgagee, it being
understood that a demand by Mortgagee on any tenant under th= Leases for the payment of Rent
shall be sufficient to warrant payment by such tenant of Rent i Mortgagee without the necessity
of further consent by Mortgagor. Mortgagor hereby irrevocably autliorizes and directs the tenants
under the Lease to pay all Rents to Mortgagee instead of to Mortgazor, upon receipt of written
notice from Mortgagee, without the necessity of any inquiry of Mantgagor and without the
necessity of determining the existence or non-existence of an Event of Default. Mortgagor
hereby appoints Mortgagee as Mortgagor’s attorney-in-fact with full powér of substitution,
which appointment shall take effect upon the occurrence of an Event of Defauit/ard is coupled
with an interest and is irrevocable prior to the full and final payment and performence of the
Obligations, in Mortgagor’s name or in Mortgagee’s name: (a) to endorse all checks and other
Mortgages received in payment of Rents and to deposit the same in any account selected by
Mortgagee; (b) to give receipts and releases in relation thereto; (c) to institute, prosecute and/or
settle actions for the recovery of Rents; (d) to modify the terms of any Leases including terms
relating to the Rents payable thereunder; (e) to cancel any Leases; (f) to enter into new Leases;
and (g) to do all other acts and things with respect to the Leases and Rents which Mortgagee may
deem necessary or desirable to protect the security for the Obligations. Any Rents received shall
be applied first to pay all Expenses and next in reduction of the other Obligations. Mortgagor
shall pay, on demand, to Mortgagee, the amount of any deficiency between (i) the Rents received
by Mortgagee, and (ii) all Expenses incurred together with interest thereon as provided in the
Loan Documents.
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Section 7.13  Taking Possession or Control of the Property.

As a matter of right without regard to the adequacy of the security, and to the extent
permitted by Law without notice to Mortgagor, Mortgagee shall be entitled, upon application to a
court of competent jurisdiction, to the immediate appointment of a receiver for all or any part of
the Property and the Rents, whether such receivership may be incidental to a proposed sale of the
Property or otherwise, and Mortgagor hereby consents to the appointment of such a receiver and
agrees that such receiver shall have all of the rights and powers granted to Mortgagee pursuant to
Section 7.4. In addition, to the extent permitted by Law, and with or without the appointment of
a receiver, or an application therefor, Mortgagee may (a) enter upon, and take possession of (and
Mortgago: shall surrender actual possession of), the Property or any part thereof, without notice
to Mortgagorand without bringing any legal action or proceeding, or, if necessary by force, legal
proceedings, =icctment or otherwise, and (b) remove and exclude Mortgagor and its agents and
employees therefrom,

Section 7.14 Mapagement of the Property.

Upon obtaining possession of the Property or upon the appointment of a receiver as
described in Section 7.13, Mortgage: or the receiver, as the case may be, may, at its sole option,
(a) make all necessary or proper repairs and Additions to or upon the Property, (b) operate,
maintain, control, make secure and p'eszrve the Property, and (c) complete the construction of
any unfinished Improvements on the Property and, in connection therewith, continue any and all
outstanding contracts for the erection and ccmpletion of such Improvements and make and enter
into any further contracts which may be necessiry, either in their or its own name or in the name
of Mortgagor (the costs of completing such Imgrovements shall be Expenses secured by this
Mortgage and shall accrue interest as provided in the'i,0an Documents). Mortgagee or such
receiver shall be under no liability for, or by reason .o, anv such taking of possession, entry,
holding, removal, maintaining, operation or management, except. for gross negligence or willful
misconduct. The exercise of the remedies provided in this Section shall not cure or waive any
Event of Default, and the enforcement of such remedies, once corimenced, shall continue for so
long as Mortgagee shall elect, notwithstanding the fact that the execise of such remedies may
have, for a time, cured the original Event of Default.

Section 7.15  Uniform Commercial Code.

Mortgagee may proceed under the Uniform Commercial Code as to all or any. part of the
Personalty, and in conjunction therewith may exercise all of the rights, remedies and powers of a
secured creditor under the Uniform Commercial Code. Upon the occurrence of any Event of
Default, Mortgagor shall assemble all of the Accessories and make the same available within the
Improvements. Any notification required by the Uniform Commercial Code shall be deemed
reasonably and properly given if sent in accordance with the Notice provisions of this Mortgage
at least ten (10) days before any sale or other disposition of the Personalty. Disposition of the
Personalty shall be deemed commercially reasonable if made pursuant to a public sale advertised
at least twice in a newspaper of general circulation in the community where the Property is
located. It shall be deemed commercially reasonable for the Mortgagee to dispose of the
Personalty without giving any warranties as to the Personalty and specifically disclaiming all
disposition warranties.
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Section 7.16  Application of Proceeds.

Unless otherwise provided by applicable Law, all proceeds from the sale of the Property
or any part thereof pursuant to the rights and remedies set forth in this Article VII and any other
proceeds received by Mortgagee from the exercise of any of its other rights and remedies
hereunder or under the other Loan Documents shall be applied first to pay all Expenses and next
in reduction of the other Obligations, in such manner and order as Mortgagee may elect.

Section 7.17  QOther Remedies.

Meiigagee shall have the right from time to time to protect, exercise and enforce any
legal or equitable remedy against Mortgagor provided under the Loan Documents or by
applicable Laws.

Article VIII
Miscellaneous.

Section 8.1  Rights/Powers and Remedies Cumulative.

Each right, power and remedy of Mortgagee as provided for in this Mortgage, or in any
of the other Loan Documents or novior hereafter existing by Law, shall be cumulative and
concurrent and shall be in addition to every other right, power or remedy provided for in this
Mortgage, or in any of the other Loan Docuvinents or now or hereafter existing by Law, and the
exercise or beginning of the exercise by Motigegee of any one or more of such rights, powers or
remedies shall not preclude the simultaneous or 'ater exercise by Mortgagee of any or all such
other rights, powers or remedies.

Section 8.2  No Waiver by Mortgagee.

No course of dealing or conduct by or among Moitgugee and Mortgagor shall be
effective to amend, modify or change any provisions of this"Mortpage or the other Loan
Documents. No failure or delay by Mortgagee to insist upon the strict performance of any term,
covenant or agreement of this Mortgage or of any of the other Loan Diocuitients, or to exercise
any right, power or remedy consequent upon a breach thereof, shall constitutz a waiver of any
such term, covenant or agreement or of any such breach, or preclude Mortgagee rom exercising
any such right, power or remedy at any later time or times. By accepting payment after the due
date of any of the Obligations, Mortgagee shall not be deemed to waive the right eitiier to require
prompt payment when due of all other Obligations, or to declare an Event of Default for failure
to make prompt payment of any such other Obligations. Neither Mortgagor nor any other Person
now or hereafter obligated for the payment of the whole or any part of the Obligations shall be
relieved of such liability by reason of (a) the failure of Mortgagee to comply with any request of
Mortgagor or of any other Person to take action to foreclose this Mortgage or otherwise enforce
any of the provisions of this Mortgage, or (b) any agreement or stipulation between any
subsequent owner or owners of the Property and Mortgagee, or (c) Mortgagee’s extending the
time of payment or modifying the terms of this Mortgage or any of the other Loan Documents
without first having obtained the consent of Mortgagor or such other Person. Regardless of
consideration, and without the necessity for any notice to or consent by the holder of any
subordinate Lien on the Property, Mortgagee may release any Person at any time liable for any
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of the Obligations or any part of the security for the Obligations and may extend the time of
payment or otherwise modify the terms of this Mortgage or any of the other Loan Documents
without in any way impairing or affecting the Lien of this Mortgage or the priornty of this
Mortgage over any subordinate Lien. The holder of any subordinate Lien shall have no right to
terminate any Lease regardless of whether or not such Lease is subordinate to this Mortgage.
Mortgagee may resort to the security or collateral described in this Mortgage or any of the other
Loan Documents in such order and manner as Mortgagee may elect in its sole discretion.

Section 8.3  Waivers and Agreements Regarding Remedies.

Te the full extent Mortgagor may do so, Mortgagor hereby:

()  acknowledges that the transaction of which this Mortgage is a part is a
transaction which does not include either agricultural real estate as defined in 735 ILCS 5/15-
1201 of the Act, orresidential real estate (as defined in 735 ILCS 15/1219 of the Act), and to the
full extent permitted by 'aw, hereby voluntarily and knowingly waives its rights to reinstatement
and redemption as allowed nnder 735 ILCS 5/15-1601 of the Act, and to the full extent permitted
by law, waives the benefiis of all present and future valuation, appraisement, homestead,
exemption, stay, extension or’ redemption, right to notice of election to accelerate the
Obligations, and moratorium laws vnger any state or federal law.

(b)  waives all rights to a marshaling of the assets of Mortgagor, including the
Property, or to a sale in the inverse order of'alienation in the event of a foreclosure of the
Property, and agrees not to assert any right undér any Law pertaining to the marshaling of assets,
the sale in inverse order of alienation, the exemp‘io:n of homestead, the administration of estates
of decedents, or other matters whatsoever to defeat, rednce or affect the right of Mortgagee under
the terms of this Mortgage to a sale of the Property without any prior or different resort for
collection, or the right of Mortgagee to the payment of the Cbligations out of the proceeds of sale
of the Property in preference to every other claimant whatsoeves:

(c)  waives any right to bring or utilize any defease, counterclaim or setoff,
other than one which denies the existence or sufficiency of the facts upon which any foreclosure
action is grounded. If any defense, counterclaim or setoff, other than on¢ permitted by the
preceding clause, is timely raised in a foreclosure action, such defense, couuteiclaim or setoff
shall be dismissed. If such defense, counterclaim or setoff is based on a Claini »which could be
tried in an action for money damages, such Claim may be brought in a separate action which
shall not thereafter be consolidated with the foreclosure action. The bringing of such separate
action for money damages shall not be deemed to afford any grounds for staying the foreclosure
action; and

(d)  waives and relinquishes any and all rights and remedies which Mortgagor
may have or be able to assert by reason of the provisions of any Laws pertaining to the rights and
remedies of sureties.

Section 8.4  Successors and Assigns.

All of the grants, covenants, terms, provisions and conditions of this Mortgage shall run
with the Land and shall apply to and bind the successors and assigns of Mortgagor (including

PAGE 22
F0030.0071 BN 2418244v4



0833822116 Page: 24 of 28 °

UNOFFICIAL COPY

any permitted subsequent owner of the Property), and inure to the benefit of Mortgagee, its
successors and assigns.

Section 8.5  No Warranty by Mortgagee.

By inspecting the Property or by accepting or approving anything required to be
observed, performed or fulfilled by Mortgagor or to be given to Mortgagee pursuant to this
Mortgage or any of the other Loan Documents, Mortgagee shall not be deemed to have
warranted or represented the condition, sufficiency, legality, effectiveness or legal effect of the
same, and such acceptance or approval shall not constitute any warranty or representation with
respect thareio by Mortgagee.

Section .6  Amendments.

This Mortgage-may not be modified or amended except by an agreement in writing,
signed by the party against whom enforcement of the change is sought.

Section 8.7  Severauiily.

In the event any one or mere-of the provisions of this Mortgage or any of the other Loan
Documents shall for any reason be heid io be invalid, illegal or unenforceable, in whole or in part
or in any other respect, or in the event an’~one or more of the provisions of the Loan Documents
operates or would prospectively operate to/invalidate this Mortgage or any of the other Loan
Documents, then and in either of those eveuis; at the option of Mortgagee, such provision or
provisions only shall be deemed null and void and shall not affect the validity of the remaining
Obligations, and the remaining provisions of the Lean' Documents shall remain operative and in
full force and effect and shall in no way be affected, prejadiced or disturbed thereby.

Section 8.8  Notices.

All Notices required or which any party desires to give hereunder or under any other
Loan Document shall be in writing and, unless otherwise specifically provided in such other
Loan Document, shall be deemed sufficiently given or furnished if dciivered by personal
delivery, by nationally recognized overnight courier service or by certifiedlited States mail,
postage prepaid, addressed to the party to whom directed at the applicable address specified in
the Preamble to this Mortgage (unless changed by similar notice in writing. siven by the
particular party whose address is to be changed) or by facsimile. Any Notice shall e deemed to
have been given either at the time of personal delivery or, in the case of courier or mail, as of the
date of first attempted delivery at the address and in the manner provided herein, or, in the case
of facsimile, upon receipt; provided that service of a Notice required by any applicable statute
shall be considered complete when the requirements of that statute are met. Notwithstanding the
foregoing, no notice of change of address shall be effective except upon actual receipt. This
Section shall not be construed in any way to affect or impair any waiver of notice or demand
provided in this Mortgage or in any other Loan Document or to require giving of notice or
demand to or upon any Person in any situation or for any reason.
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Section 8.9  Joint and Several Liability.

If Mortgagor consists of two (2) or more Persons, the term “Mortgagor” shall also refer to
all Persons signing this Mortgage as Mortgagor, and to each of them, and all of them are jointly
and severally bound, obligated and liable hereunder. Mortgagee may release, compromise,
modify or settle with any of Mortgagor, in whole or in part, without impairing, lessening or
affecting the obligations and liabilities of the others of Mortgagor hereunder or under the
Guaranty or the Liquidation Agreement. Any of the acts mentioned aforesaid may be done
without the approval or consent of, or notice to, any of Mortgagor.

Section 8.10  Rules of Construction.

The viords “herenf,” “herein,” “hereunder,” “hereto,” and other words of similar import
refer to this Mdrtgage in its entirety. The terms “agree” and “agreements™ mean and include
“covenant” and “covznants.” The words “include™ and “including” shall be interpreted as if
followed by the words “‘without limitation.” The headings of this Mortgage are for convenience
of reference only and shall.not be considered a part hereof and are not in any way intended to
define, limit or enlarge the-ieins hereof. All references (a) made in the neuter, masculine or
feminine gender shall be deeme to have been made in all such genders, (b) made in the singular
or plural number shall be deemed t¢ have been made, respectively, in the plural or singular
number as well, (c) to the Loan DoCunznts are to the same as extended, amended, restated,
supplemented or otherwise modified from time to time unless expressly indicated otherwise, (d)
to the Land, Improvements, Personalty, Redl Pioperty or Property shall mean all or any portion
of each of the foregoing, respectively, and (e)'to Articles or Sections are to the respective
Articles or Sections contained in this Mortgage unless expressly indicated otherwise. Any term
used or defined in the Uniform Commercial Code ¢f the State, as in effect from time to time,
which is not defined in this Mortgage shall have thc-meaning ascribed to that term in the
Uniform Commercial Code of the State. If a term is (efined in Article 9 of the Uniform
Commercial Code of the State differently than in another Asticie of the Uniform Commercial
Code of the State, the term shall have the meaning specified in Artici<'9.

Section 8.11  Governing Law.

This Mortgage shall be construed, governed and enforced in accordanse wwith the Laws in
effect from time to time in the State.

Section 8.12 Entire Agreement.

The Loan Documents constitute the entire understanding and agreement between
Mortgagor and Mortgagee with respect to the transactions arising in connection with the Loan,
and supersede all prior written or oral understandings and agreements between Mortgagor and
Mortgagee with respect to the matters addressed in the Loan Documents. In particular, and
without limitation, the terms of any commitment by Mortgagee to make the Loan are metged
into the Loan Documents. Except as incorporated in writing into the Loan Documents, there are
no representations, understandings, stipulations, agreements or promises, oral or written, with
respect to the matters addressed in the Loan Documents.

[signature(s) to follow]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be executed as of the
day and year first written above.

MORTGAGOR:
V= —
/—\C)\V/\—_ —————'———"”;
MATTHEW COLEMAN
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STATE OF ILLINOIS, COUNTY OF Lf\'\(g , TO WIT:

[ HEREBY CERTIFY, that on this & Stday of \evamber | 2008 before me, the
undersigned Notary Public of said Siate/Commonwealth, personally appeared Ma e (sgiemw
i - of a4
tonr- known o me (or satisfactorily proven) to be the person
ledged that he/she executed the

g
whose name is subscribed to the within Mortgage, and acknow

rein contained. 2

same for the purposes the M
gencrabilimited —partnc s}*w@espel:almﬂ—bél _ SLgnmg,_lhﬁ—ﬂﬂmﬁ_ﬂf__thg_,geﬁerab‘hﬂﬁ' ted

WITNESS my hand and Notarial Seal.

At oHCh s Notary Public

t * Notaty Pubiic, S
AN O My Commitsion Fipin s
July 27,200

My Commission Expires: “[\')"\i_ 2\
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Exhibit A

Legal Description

Unit No. 123 in The 125 Revere Drive Commercial Condominium as delincated on a survey of
the following described real estate:

Lot 5 in Northbrook Court Office Plaza being a subdivision of part of the Northwest 1/4
of Section 2, Township 42 North, Range 12, East of the Third Principal Meridian, in Cook

County, Illinois.
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