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Instrument vrepared By, And
When Recorded Return To:
Nyemaster Goedar; P.C.

700 Walnut, Suite 1460

Des Moines, [owa 50369
Attention: James C. Wine. £sq.

Cermak Plaza (IL)
19806-00-0937
ViR T
| MORTGAGE, SECUGTY AGREEMENT, FINANCING
’/ ) STATEMENT /AND FIXTURE FILING

THIS MORTGAGE. SECURITY AGKECMENT. FINANCING STATEMENT AND
FIXTURE FILING ("Mortgage") is made as of December ~f , 2008, by CERMAK PLAZA
ASSOCIATES. LLC. a Delaware limited liability company ("Mortgagor”), with the mailing
address of 5383 Hollister Avenue, Suite 150. Santa Barbara, CA 93111, for the benefit of
RELIASTAR LIFE INSURANCE COMPANY. a Minnesota corporation {"Mortgagee"} with the
mailing address of ¢/o ING Investment Management LLC, 5780 Powers Ferry Road, NW, Suite
300, Atlanta, Georgia 30327-4349.

WITNESSETH:

WHEREAS. Mortgagor has executed and delivered to Mortgagee a”Piemissory Note
dated on or about this same date in the principal amount of TEN MILLION AND NO/100
DOLLARS ($10,000.000.00) (which Promissory Note. together with all notes issued and
accepted in substitution or exchange therefor, and as any of the foregoing may from time to time
be modified, extended, renewed, consolidated, restated or replaced, is hereinafter sometimes
referred to as the "Note™), which Note provides, among other things, for final payment of
principal and interest under the Note, if not sooner paid or payable as provided therein. to be due
on ot before the first day of January, 2034, the Note by this reference thereto being incorporated
herein: and

WHEREAS. Mortgagee is desirous of securing the prompt payment of the Note together
with interest, charges and prepayment fees, if any, thereon in accordance with the terms of the
Note, and any additional indebtedness accruing to Mortgagee on account of any future payments,

1 IMORTGAGL]
ING No. 28235



0834349025 Page: 3 of 42

UNOFFICIAL COPY

advances or expenditures made by Mortgagee pursuant to the Note or this Mortgage and any
additional sums with interest thereon which may be loaned to Mortgagor by Mortgagee ot
advanced under the Loan Documents (as hereinafter defined) (all hereinafter sometimes
collectively referred to as the "Indebtedness").

NOW. THEREFORE. Mortgagor, to secure payment of the [ndebtedness and the
performance of the covenants and agreements herein contained to be performed by Mortgagor,
for good and valuable consideration in hand paid, the receipt and sufficiency whereof are hereby
acknow/ieoged, and intending to be legally bound. hereby agrees and covenants as tollows:

B Cranting Clauses. Mortgagor hereby irrevocably and absolutely does by these
presents GRANT-AND CONVEY, MORTGAGE AND WARRANT, SET OVER. TRANSFER,
ASSIGN. BARGANS.AND SELL to Mortgagee, its successors and assigns, with all powers of
sale (if any) and all {tautory rights under the laws of Illinois, and grants to Mortgagee a security
interest in, all of Mortgagat's present and hereafter acquired estate, right, title and interest in, to
and under the following (ceil<ctively referred to herein as the "Premises”):

(a)  That certain real pioperty situated in Cook County, Illinois, and more particularly
described in Exhibit "A” attached Tieieto and incorporated herein by this reference (the "Land").
together with all buildings, structures ayd improvements now or hereafter erected on the Land,
together with all fixtures and items that”are to become fixtures thereto (collectively, the
"Improvements"):

{(b) All and singular the easements, rignis-nf-way, licenses, permits, rights of use or
occupancy. privileges, tenements, appendages, hereditaments and appurtenances and other rights
and privileges attached or belonging to the Land or improycments or in any way appertaining
thereto, whether now or in the future, and all the rents, ssues and profits from the Land or
Improvements;

(¢)  The land lying within any street, alley, avenue. roadv/ayr right-of-way open or
proposed or hereafter vacated in front of or adjoining the Land: and all right.title and interest. if
any. of Mortgagor in and to any strips and gores adjoining the Land:

(&)  All machinery, apparatus, equipment. goods, systems, buiiding materials.
carpeting. furnishings, fixtures and property of every kind and nature whatsoever, now or
hereafter located in or upon or aftixed to the Land or Improvements, or any part thereof, or used
or usable in connection with any construction on or any present or future operation of the Land
or Improvements, now owned or hereafter acquired by Mortgagor, including, but without
fimitation of the generality of the foregoing: all heating. lighting. refrigerating. ventilating. air-
conditioning. air-cooling, fire extinguishing, plumbing, cleaning, telephone, communications and
power equipment, systems and apparatus; and all elevators, switchboards. motors, pumps,
screens. awnings. floor coverings. cabinets, partitions. conduits, ducts and compressors; and all
cranes and craneways, oil storage. sprinkler/fire protection and water service equipment; and also
including any of such property stored on the Land or Improvements or in warehouses and
intended 1o be used in connection with or incorporated into the Land or improvements or for the

o
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pursuit of any other activity in which Mortgagor may be engaged on the Land or Improvements,
and including without limitation all tools, musical instruments and systems, audio or video
equipment, cabinets, awnings, window shades, venetian blinds, drapes and drapery rods and
brackets. screens. carpeting and other window and floor coverings, decorative fixtures, plants.
cleaning apparatus, and cleaning equipment, refrigeration equipment. cables, computers and
computer equipment, software, books, supplies, kitchen equipment. appliances, tractors, lawn
mowers. ground sweepers and tools. swimming pools. whirlpools, recreational or play equipment
together with all substitutions, accessions, repairs, additions and replacements to any of the
foregoinig:it being understood and agreed that all such machinery, equipment, apparatus, goods,
systems, fixuures. and property are a part of the Improvements and are declared to be a portion of
the security fr the Indebtedness (whether in single units or centrally controlled, and whether
physically atiachind to said real estate or not), excluding, however, personal property owned by
tenants of the Land or Improvements; and

(¢} Any and all-awards, payments or insurance proceeds, including interest thereon.
and the right to receive i same, which may be paid or payable with respect to the Land or
Improvements or other propertics Cescribed above as a result of: (1) the exercise of the right of
eminent domain or action in licustiiercofs or (2) the alteration of the grade of any strect: or
(3) any fire. casualty, accident. damage or.other injury to or decrease in the value of the Land or
[mprovements or other properties desciibed above. to the extent of all amounts which may be
scoured by this Mortgage at the date of rec¢ipy of any such award or payment by Mortgagor or
Mortgagee, and of the reasonable counsel fecs:costs and disbursements incurred by Mortgagor
or Mortgagee in connection with the collection of such award or payment. Mortgagor agrees (o
execute and deliver, from time to time, such fudther instruments as may be requested by
Mortgagee to confirm such assignment to Mortgagee of zay such award or payment.

The parties intend the definition of Premises to be vroadiy construed and in the case of
doubt as to whether a particular item is to be included in the’definition of Premises. the doubt
should be resolved in favor of inclusion,

TO HAVE AND TO HOLD the Premises with all rights. priviieges-and appurtenances
thereunto belonging, and all income, rents, royalties. revenues, issues, nroiits and proceeds
therefrom. unto Mortgagee, its successors and assigns, forever, for the uses and parposes herein
expressed.

THIS MORTGAGE IS GIVEN TO SECURE: Payment of the Indebtedness; payment of
such additional sums with interest thercon which may hereafter be loaned to Mortgagor by
Mortgagee pursuant to the Note or Mortgage or otherwise advanced under the Loan Documents
(the "Loan"), including without limitation protective advances made by Mortgagee for the
payment of taxes. assessments, insurance premiums. repairs, maintenance and other costs
incurred in the protection of the Premises and the lien of this Mortgage. all other amounts that
Mortgagor has agreed to pay pursuant to the provisions hereof or that Mortgagee has incurred by
reason of the occurrence of an Event of Default (as hereinafter defined), including without
limitation, advances made to enable the completion of the Improvements or any restoration
thercof, even though the aggregate amount outstanding at any time may exceed the original

ot
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principal balance stated herein and in the Note, and such protective advances, together with
interest thereon at the Default Rate set forth in the Note, from the date of each such advance until
it is repaid in full, shall be secured by this Mortgage with priority running from the time of the
recording of this Mortgage with the Recorder of the County in which the Premises is located
pursuant to 735 ILCS 5/15-1302(b)5); and the due, prompt and complete performance of each
and every covenant, condition and agreement contained in this Mortgage, the Note, and every
other agreement, document and instrument to which reference is expressly made in this
Mortgage or which at any time evidences or secures the Indebtedness evidenced by the Note
(this Martiage. the Note and all such other agreements, documents and instruments evidencing,
securing .and_otherwise relating to the Note, but excluding the certain Environmental
Indemnification Agreement executed by Mortgagor, are hereinafter sometimes collectively
referred to as the"Toan Documents™). All of the Indebtedness, including future advances. shall
be a lien from the fite that this Mortgage is recorded with the Recorder of the County in which
the Premises is located as provided in 735 ILCS 5/15-1302(b). Mortgagor hereby warrants that
Mortgagor has good and marketable title to the Premises. is lawtully seized and possessed of the
Premises and every part tireof, and has the right to convey same; that Mortgagor will forever
warrant and defend the title to'the Premises unto Mortgagee against the claims of all persons
whomsoever: and that the Premisss are unencumbered except as set forth on Mortgagee's title
insurance policy dated on or about ¢ven date herewith regarding the Premises. The total amount
of the Indebtedness secured hereby will4 rno event exceed an amount equal to $20,000.000.

2. Maintenance, Repair_and Reseration of Improvements, Payment of Prior
Liens, ete. Mortgagor shall: (a) promptly repair; restore or rebuild any Improvements now or
hereafter on the Premises which may become damaged or be destroyed, such Improvements to
be of at least equal value and substantially the sanie/ character as prior to such damage or
destruction; (b} keep the Premises in good condition and repair, without waste, and free from
mechanics' liens or other liens or claims for lien (except tae licn of current general taxes duly
levied and assessed but not yet due and payable); (¢) immediate!y pay when due or within any
applicable grace period any indebtedness which may be secured w a lien or charge on the
Premises (no such lien, except for current general taxes duly levied and assessed but not yet
payable. to be permitted hereunder), and upon request exhibit satisfactory evidence to Mortgagee
of the discharge of such lien: (d) complete within a reasonable time any Impror ements now ot at
any time in process of ercction upon the Land; (¢) comply with all requiremients of law
(including, without limitation, pollution control and environmental protection” laws and laws
relating to the accommodation of persons with disabilities), ordinance or other ghvernmental
regulation in effect from time to time affecting the Premises and the use thereof. and covenants,
easements and restrictions of record with respect to the Premises and the use thereof: (1) make no
material alterations in the Premises other than those contemplated in tenant leases approved by
Mortgagee: (g) suffer or permit no material change in the general nature of the use of the
Premises. without Mortgagee's written consent; (h) initiate or acquiesce in no zoning
reclassification or variance with respect to the Premises without Mortgagee's written consent;
and (i) pay each item of Indebtedness when due according to the terms hereof or of the Note.

-

3. Payment of Taxes. Mortgagor shall pay thirty (30) days before any delinquency
or any penalty or interest attaches all general taxes, special taxes. special assessments, water
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charges, sewer service charges, and all other charges against the Premises of any nature
whatsoever when due, and shall, upon written request, furnish to Mortgagee duplicate receipts
therefor.

4. Tax Deposits. Mortgagor covenants and agrees to deposit with such depositary as
the Mortgagee from time to fime may in writing appoint, and in the absence of such appointment,
then at the office of Mortgagee, ¢/o ING Investment Management LLC, 5780 Powers Ferry
Road, NW. Suite 300, Atlanta, Georgia 30327-4349, Attention: Mortgage Loan Servicing
Departzaent. commencing on the date of disbursement of the loan secured hereby and on the first
day of euCh month following the month in which said disbursement occurred until the
Indebtedness s fully paid, a sum equal to one-twelfth (1/12th) of the last total annual taxes and
assessments-ferihe last ascertainable year (if the current year's taxes and assessments are not yet
ascertainable) (gercial and special) on the Premises (unless said taxes are based upon
assessments which @xClude the Improvements or any part thereof now constructed or to be
constructed. in which event the amount of such deposits shall be based upon the Mortgagee's
reasonable estimate as to the amount of taxes and assessments to be levied and assessed). Such
deposits ate to be held without any allowance of interest (unless local law requires otherwise)
and are to be used for the payment of taxes and assessments (general and special) on the
Premises next due and payable wién) they become due. Upon demand by such depositary,
Mortgagor shall deliver and pay over to such depositary from time to time such additional sums
or such additional security as are necessary 10 make up any deficiency in the amount necessary to
enable such depositary to fully pay any oi*thc items hereinabove mentioned as they become
payable. If the funds so deposited exceed the arionnt required to pay such items hereinabove
mentioned for any year, the excess shall be applied on a subsequent deposit or deposits. Said
deposits need not be kept separate and apart from’any other funds of Mortgagee or such
depositary.

[f any such taxes or assessments (general or special) shaiibe levied, charged. assessed or
imposed upon or for the Premises, or any portion thercof. and if sucli taxes or assessments shall
also be a fevy, charge, assessment or imposition upon or for any other property not covered by
the lien of this Mortgage, then the computation of any amount to le denosited under this
Paragraph 4 shall be based upon the entire amount of such taxes or assessinen.s and Mottgagor
shall not have the right to apportion the amount of any such taxes or assessments for the
purposes of such computation.

5. Mortgagee's Interest In and Use of Deposits. Upon the occurrence of an Event
of Default, Mortgagee may at its option, without being required to do so, apply any monies at the

time on deposit pursuant to Paragraphs 4 and 7 hereof, on any of Mortgagor's obligations herein
or in the Note or any of the Loan Documents contained, in such order and manner as the
Mortgagee may elect. When the Indebtedness has been fully paid, any remaining deposits shal}
be paid to Mortgagor or to the then owner or owners of the Premises. A security interest within
the meaning of the Illinois Uniform Commercial Code ("UCCY) is hereby granted to the
Mortgagee in and to any monies at any time on deposit pursuant to Paragraphs 4 and 7 hereof
and such monies and all of Mortgagor's right, title and interest therein are hereby assigned to
Mortgagee, all as additional security for the Indebtedness and shall in the absence of the
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occurrence of an Event of Default be applied by the depositary for the purposes for which made
hereunder and shall not be subject to the direction or control of Mortgagor: provided, however,
that neither Mortgagee nor said depositary shall be liable for any failure to apply to the payment
of taxes and assessments and insurance premiums any amount so deposited. Neither Mortgagee
nor any depositary hereunder shall be liable for any act or omission taken in good faith or
pursuant to the instruction of any party but only for its willful misconduct. Mortgagor agrees to
cooperate with Mortgagee in executing a control agreement, if’ necessary, with the depositary
chosen to manage the deposit account envisioned by Paragraphs 4 and 7 for the purpose of
perfectingthe security interest in said account.

6. Insurance.

(a)  Ustivihe Indebtedness is fully paid. the Improvements and all fixtures, equipment
and property thereir! contained or installed shall be kept unceasingly insured against loss and
damage by such hazards. casualties and contingencies in such amounts and for such periods as
may from time to time be-required by Mortgagee. All insurance shall be written in policies and
by insurance companies approved by Mortgagee which approval shall not be unreasonably
withheld so long as a Best Class raiing of at least A X is maintained and the policy otherwise
conforms to the terms hereof. Aii policies of insurance and renewals thereof shall contain
standard noncontributory mortgagee los>-payable clauses to Mortgagee and shall provide for at
cast thirty (30) days prior written notice #f cancellation to Mortgagee as well as a waiver of
subrogation endorsement, all as required by Mortgagee, in form and content acceptable to
Mortgagee. All policies (or duplicate certified <Copies or certificates thereol) shall, with all
premiums fully paid. be delivered to Mortgagee 25 issued at least thirty (30) days betore the
expiration of existing policies and shall be held by Mortzagee until all sums hereby secured are
fully paid. Upon request by Mortgagee. Mortgagor shall furnish Mortgagee evidence of the
replacement cost of the Improvements. In case of sale pursuant £ a toreclosure of this Mortgage
or other transfer of title to the Premises and extinguishment of t'te Indebtedness, complete title to
all policies, other than liability insurance policies, held by Mortgagee and all prepaid or unearned
premiums thereon shall pass to and vest in the purchaser or grantee. Mortgagee shall not by
reason of accepting. rejecting, approving or obtaining insurance incur any liability for pavment
of losses.

(b)  Without in any way limiting the generality of the [oregoing, Mortgagor covenants
and agrees (o maintain insurance coverage on the Premises which shall include: {) all risk
coverage property insurance (insuring against special causes of loss) for an amount equal to one
hundred percent (100%) of the full replacement cost of the Improvements, written on a
replacement cost basis and with a replacement cost endorsement {(without depreciation), with no
co-insurance (or with an agreed amount endorsement deleting the co-insurance clause). and
containing a mortgagee clause in Mortgagee's favor; and if at any time a dispute arises with
respect to replacement cost. Mortgagor agrees to provide at Mortgagor's expense, an insurance
appraisal prepared by an insurance appraiser approved by Mortgagee, establishing the full
replacement cost in a manner satistactory to the insurance carrier; (i) rent loss insurance insuring
against loss arising out of the perils insured against in the policy or policies referred to in clause
(i) above, in an amount equal to not less than gross revenue from the Premises for twelve (12)
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months from the operation and rental of all Improvements now or hereafter forming part of the
Premises. based upon one hundred percent (100%) occupancy of such Improvements, less any
allocable charges and expenses which do not continue during the period of restoration and
naming Mortgagee in a standard mortgagee loss payable clause thereunder: (iii) commercial
gencral liability insurance with a broad form coverage endorsement for an amount as required
from time to time by the Mortgagee but not less than an aggregate amount of Three Million and
No/ 100 Dollars ($3.000,000.00) with a single occurrence limit of not less than Three Million and
No/100 Dollars ($3,000,000.00) for claims arising from any one (1) accident or occurrence in or
upon te Premises and naming Mortgagee as an additional insured thereunder; (iv} flood
insurance whenever in Mortgagee's judgment such protection is necessary and is available and in
such case ‘n an amount acceptable to Mortgagee and naming Mortgagee as the loss payee
thereunder; (v).ipsurance covering pressure vessels, pressure piping and machinery. if any. and
all major componerits. of any centralized heating or air-conditioning systems located in the
[mprovements, in ad samount satisfactory to Mortgagee, such policies also to insure against
physical damage to such huildings and improvements arising out of peril covered thereunder:
and (vi) such other insurane¢ fnat may be reasonably required from time to time by Mortgagee.

(¢)  Mortgagor shall iwttake out separate insurance concurrent in form or contributing
in the event of loss with that required 0 be maintained hereunder.

6A.  Illinois Collateral Protection/Act. THIS IS A NOTICE GIVEN PURSUANT TO
THE ILLINOIS COLLATERAL PROTECTIONACT 815 ILCS §180/1 ET SEQ.:

Unless you provide us with evidence Gl thz_insurance coverage required by your
agreement with us, we may purchase insurance at your/expense to protect our interest in your
collateral. This insurance may, but need not, protect yousinterests. The coverage that we
purchase may not pay any claim that you make or any clati that is made against you in
connection with the collateral. You may later cancel any inst/ance purchased by us. but only
after providing us with evidence that you have obtained insurance’as required by our agreement.
[f we purchase insurance for the collateral, you will be responsible for tha costs of that insurance,
including interest and any other charges we may impose in connection + ith the placement of the
insurance, until the effective date of the cancellation or expiration of the irsurince. The costs of
the insurance may be added to your total outstanding balance or obligation. Tie costs of the
insurance may be more than the cost of insurance you may be able to obtain on yorr own.

7. Insurance Premium Deposits. [t is further covenanted and agreed that for the
purpose of providing funds with which to pay the premiums as the same become due on the
policies of insurance as herein covenanted to be furnished by the Mortgagor, Mortgagor shall
deposit with Mortgagee or the depositary referred to in Paragraph 4 hereof on the date of
disbursement of the proceeds of the loan secured hereby and on the first day of cach month
following the month in which said disbursement occurred, an amount equal to the annual
premiums that will next become due and payable on such policies fess any amount then on
deposit with the Mortgagee or such depositaty, divided by the number of months to elapse thirty
(30) days prior to the date when such premiums become definguent. No interest shall be allowed
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to Mortgagor on account of any deposit or deposits made hereunder and said deposits need not
be kept separate and apart from any other funds of Mortgagee or such depositary.

8. Adjustment of Losses with Insurer and Application of Proceeds of Insurance.

(a})  In case of loss or damage by fire or other casualty, Mortgagor shall immediately
give Mortgagee and the insurance companies that have insured against such risks written notice
of such occurrence.

(b In case of loss or damage by fire or other casualty. Mortgagor shall, if no Event of
Default then <xists hereunder. have the sole and exclusive right to settle, compromise or adjust
any claim urCer. and receive. for the purpose of rebuilding and restoration, the proceeds arising
from. any and ail-ieszes payable under insurance policies to the extent the amount thereof does
not exceed One Hurdréd Thousand and No/100 Dollars ($100,000), and all claims for losses in
excess of said amoutit shall-be settled, compromised or adjusted only with the mutual agreement
of Mortgagor and Mortgagee and the proceeds paid as hereinafter provided. In the event
insurance proceeds in excess of One Hundred Thousand and No/100 Doilars ($100,000}) are
payable or if an Event of Default.cxists hereunder, then in either of such events, Mortgagee is
authorized to collect and receipt for any, insurance proceeds. Insurance proceeds collected by
Mortgagee as aforesaid, after deducticg- therefrom any expenses incurred in the collection
thereot, shall, if requested by Mortgagor in“wiiting within thirty (30) days after the proceeds of
insurance covering such damage or desiruction become available, be made available to
Mortgagor for the purpose of paying the cost vi{ebuilding or restoring of the lmprovements if
(i) the Premises., in Mortgagee's sole and absolute’ disoretion is capable of being restored to that
condition which existed immediately prior to the dameie or loss, (ii) the insurance proceeds.
together with all other funds which are to be provided vy Mertgagor. are sufficient to restore the
Premises. {iii) Mortgagee determines that income from the Premises shall not be materially
affected following the completion of the restoration or rebuilditg and (iv) no Event of Default
then exists hereunder or under any other Loan Document, and/ne circumstance or condition
exists that would constitute an Event of Default upon the giving of nbtice or the passage of time,
or both. In the event that Mortgagee makes said proceeds available to Mortgagor to pay the cost
of rebuilding or restoring of the Improvements, such proceeds shall be mad: available in the
manner and under the conditions that the Mortgagee may reasonably requirc fi assure proper
application of such proceeds. In the event such insurance proceeds are made avai'able by the
Mortgagee. the Mortgagor shall pay all costs incurred by Mortgagee in connect/on with the
application of such insurance proceeds (including but not limited to reasonable costs incurred by
Mortgagee, and a title company or agent approved by Mortgagee in overseeing the disbursement
of such insurance proceeds). The Improvements shall be restored or rebuilt so as to be of at least
equal value and substantially the same character as prior to such damage or destruction. [f the
projected cost of rebuilding, repairing or restoring of the Improvements exceeds the sum of One
Hundred Thousand and No/100 Dollars ($100.000), then insurance proceeds shall not be made
available to Mortgagor unless and until Mortgagee has approved plans and specifications for the
proposed rebuilding and restoration, which approval shall not be unreasonably withheld. [f the
proceeds are to be made available by Mortgagee to Mortgagor to pay the cost of said rebuilding
or restoration. any surplus which may remain out of said insurance proceeds after payment of the
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costs of rebuilding or restoring the Premises shall, at the option of the Mortgagee, be applied on
account of the Indebtedness or be paid to any party entitled thereto under such conditions as
Mortgagee may reasonably require. No interest shall be allowed to Mortgagor on any proceeds
of insurance held by Mortgagee.

(¢)  In the event proceeds of insurance are not made available to Mortgagor for the
purpose of paying the cost of the rebuilding or restoring of the Improvements, Mortgagee, after
deducting the costs of any collection, adjustment and compromise, shall apply such insurance
proceeds it accordance with terms of the Note upon the Indebtedness, provided that any amount
so applied 5v Mortgagee in reduction of the outstanding principal balance of the Note shall be
credited to (ngallments of principal in the inverse order of their maturity but no such application
shall delay or’pestpone any installment payment of principal and interest under the Note.

9. Stamp Tax. If, by the laws of the United States of America, or of any state
having jurisdiction over Mertgagor. any tax is due or becomes due in respect of the issuance of
the Note hereby secured and fiis Mortgage, Mortgagor covenants and agrees to pay such tax in
the manner required by any sucii law. Mortgagor further covenants to reimburse Mortgagee for
any sums which Mortgagee reasorably expends by reason of the imposition of any tax on the
issuance of the Note secured hereby a:id this Mortgage.

0.  Observance of Lease Assigriment.

(a) As additional security for the pav:oent of the Note secured hereby and for the
faithful performance of the terms and conditions centiined herein, Mortgagor. as landlord. has
assigned to Mortgagee, by that certain Assignment of Rents and Leases dated on or about this
same date (the "Assignment of Rents"), att of Mortgagor's right, title and interest as landlord in
and to all leases or other rights of use and or occupancy of anv pait of the Premises, both present
and future (hereinafier collectively referred to as the "Leases™) and all of the rents, issues and
profits from the Leases or guaranties thereot (hereinafter collectively referred to as the "Rents").

(b)  All Leases entered into after the date hereof (i) shall ve bona fide arms-length
transactions with a third party, (i) shall not contain any rental or other concessians which are not
required due at market conditions as offered for competitive space. and (i1} shatl siot contain any
purchase options, rights of first refusal, or similar rights to purchase all or ary part of the
Property. [n addition to the foregoing, all leases entered into after the date hereof forover 10,000
square feet of the Improvements must be approved in writing by Mortgagee prior to execution by
the Mortgagor.

(¢)  Mortgagor will not, without Mortgagee's prior written consent: (I) execute an
assignment or pledge of any Rents and/or any Leases: or (i) accept any prepayment of any
installment of any Rents more than thirty (30) days before the due date of such instaliment, and
in any event no more than thirty (30) days in advance of the then current month,

()  Mortgagor at its sole cost and expense will: (i) at all times promptly and faithfully
abide by. discharge and perform all of the covenants, conditions and agreements contained in all
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Leases. on the part of the landlord thereunder to be kept and performed: (ii) enforce or secure the
performance of all of the covenants, conditions and agreements of the Leases on the part of the
lessees to be kept and performed; (i) appear in and defend any action or proceeding arising
under, growing out of or in any manner connected with the Leases or the obligations, duties or
liabilities of landlord or of the lessees thereunder; (iv) upon written request of Mortgagee.
transfer and assign to Mortgagee, any Lease or Leases heretotore or hereafter entered into, and
make, execute and deliver to Mortgagee upon demand, any and all instruments required to
effectuate said assignment; (v) furnish Mortgagee, within ten (10) days after a request by
Mortgazee so to do, a written statement containing the names of all lessees. terms of all Leases,
including *ie spaces occupied and the rentals payable thereunder; and (vi) exercise within ten
(10) days of 2ny demand therefor by Mortgagee any right to request from the lessee under any
Lease a certificatewith respect to the status thereof,

() Nothiig in this Mortgage or in any other documents relating to the loan secured
hereby shall be consirued to obligate Mortgagee, expressly or by implication, to perform any of
the covenants of Mortgagoras landlord under any of the Leases assigned to Mortgagee or to pay
any sum of money or damages fiterzin provided to be paid by the landlord. cach and all of which
covenants and payments Mortgagoragrees to perform and pay.

(H Mortgagor will not permicany Lease or any part thereof to become subordinate to
any lien other than the lien hereof.

{g)  Mortgagee shall have the option-{c“declare this Mortgage in default because ofa
default of landlord in any Lease of the Premises an'ess such default is cured by Mortgagor
pursuant to the terms of the Lease and within any appiicable cure period or unless such defauit
would not permit the tenant to terminate the Lease. It is covenanted and agreed that an Event of
Default under the Assignment of Rents shall constitute an Event ot Default hereunder on account
of which the whole of the Indebtedness shall at once, at the Optwn of the Mortgagee, become
immediately due and payable without notice to the Mortgagor.

(h)  Mortgagor shall not, and shall not permit any tenant to.-conduct any on-site dry
cleaning operations on the Premises.

(1) In the event of the enforcement by Mortgagee of the remedies proviued for by law
or by this Morigage. the lessec under each Lease of the Premises shall, at the option of
Mortgagee, attorn to any person succeeding to the interest of Mortgagor as a result of such
enforcement and shall recognize such successor in interest as landlord under such Lease without
change in the terms or other provisions thereof; provided, however, that said successor in interest
shalt not be bound by (a) any payment of rent or additional rent for more than one month in
advance, or (b) any amendment or modification to any lease made without the consent of
Mortgagee or said successor in interest, it such consent was required under the terms of this
Mortgage or any other Loan Document. Each lessee, upon request by said successor in interest,
shall execute and deliver an instrument or instruments confirming such attornment.
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[1.  Effect of Extension of Time. If the payment of the [ndebtedness, or any part
thereof, is extended or varied. or if any part of any security for the payment of the Indebtedness
is released. or if any person or entity liable for the payment of the Indebtedness is released, ot if
Mortgagee takes other or additional security for the payment of the Indebtedness, or if
Mortgagee waives or fails to exercise any right granted herein, or in the Note secured hereby. or
in any other instrument given to secure the payment hereof, then all persons now or at any time
hereafier liable for the payment of the Indebtedness, or any part thereof, or interested in the
Premises shall be held to assent to such extension, variation, release, waiver, failure to exercise
or the takibg of additional security, and their liability and the lien and all provisions hercof shall
continue i full force, the right of recourse against al! such persons being expressly reserved by
Mortgagee, nabvithstanding such extension, variation, release, waiver, failure to exercise, or the
taking of additicnza! security.

(2. Effeclof Changes in Laws Regarding Taxation. In the event of the enactment
after this date of any iaw ofthe state in which the Premises are located deducting from the value
of the Premises for the puiposc of taxation any lien thereon, or imposing upon the Mortgagee the
payment of the whole or any part of the taxes or assessments or charges or liens herein required
to be paid by Mortgagor, or changing in any way the laws relating to the taxation of mortgages
or debts secured by mortgages oi vibrigagee's interest in the Premises, or the manner of
collection of taxes, so as to affect this-Mortgage or the debt secured hereby or the holders
thereof, then, and in any such event, Mortgagpr. upon demand by Mortgagee, shali pay such
taxes or assessments, ot reimburse Morigages therefor if Mortgagee pays such taxes and submits
proof of payment to Mortgagor; provided, howeyer, that it in the opinion of counsel for
Mortgagee: (a) it might be unlawful to require Morfzagor to make such payment. or {b) the
making of such payment might result in the impositios of interest beyond the maximum amount
permitted by law: then and in such event, Mortgagee may siect, by notice in writing given to
Mortgagor, to declare all of the Indebtedness to be and become due and payable one hundred
twenty (120) days from the giving of such notice. without the gpplicable Prepayment Premium
(as defined in the Note).

13.  Mortgagee's Performance of Defaulted Acts. Upon the'ocenrrence of an Event
of Default herein, Mortgagee may. but need not, and whether electing to declare the whole of the
Indebtedness due and payable or not, and without waiver of any other rem<dy. make any
payment or perform any act herein required of Mortgagor in any form and rnanuer deemed
expedient. and may. but need not. make full or partial payments of principal or intefes. on prior
encumbrances. if any, and purchase, discharge, compromise or settle any tax fien or other prior
lien or title or claim thereof, or redeem from any tax sale or forfeiture affecting the Premises or
contest any tax or assessment or cure any default of Mortgagor as landlord in any Lease. All
monies paid for any of the purposes herein authorized and all expenses paid or incurred in
connection therewith, including attorneys' fees, and any other monies advanced by Mortgagee in
regard to any tax referred to in Paragraphs 9 and 12 hereof or to protect the Premises or the lien
hereof. shall be additional Indebtedness and shall become immediately due and payable without
notice and with interest thereon at the Default Rate of interest set forth in the Note. Inaction of
Mortgagee shall never be considered as a waiver of any right accruing to it on account of any
Event of Default on the part of Mortgagor.
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14.  Mortgagee's Reliance on_Tax Bills, Etc. Mortgagee in making any payment
hereby authorized: (a) relating to taxes and assessments. may do so according to any bill,
statement or estimate procured from the appropriate public office without inquiry into the
accuracy of such bill, statement or estimate or into the validity of any tax. assessment, sale.
forfeiture, tax lien or title or claim thereof; or (b) relating to insurance premiums, may do so
according to any bill or statement procured from the appropriate company without inquiry into
the accuracy of such bill or statement: or (c) for the purchase, discharge, compromise or
settlemzntiof any other prior lien, may do so without inquiry as to the validity or amount of any
claim for Ii¢a which may be asserted.

15. / Acceleration of Indebtedness in Event of Default. it is expressly agreed by
Mortgagor that timeis of the essence hereof and that the whole of the Indebtedness shall become
immediately due an¢ pavable without notice to Mortgagor at the option of the Mortgagee upon
the occurrence of one or mare of the following events (hereinbefore and hereinafter collectively
referred to as "Events of De{atlc" and individually referred to as an "Event of Default”), together
with a prepayment premium in/he,amount, if any. required to be paid pursuant to the terms of
the Note in the event of a prepayment:

(a)  nonpayment of any moiétary sum due hereunder within ten (10) days after the
same shall become due: or

(by  default shall be made in the duc Observance or performance of the terms and
conditions of Paragraph 6 hereof (Insurance) or Pziagraph 30 hereot (Due on Sale or Further
Encumbrance); or

(¢)  default shall be made in the due observance or performance of any of the other
covenants, agreements or conditions hereinbefore or hereinafter Contained, required to be kept or
performed or observed by the Mortgagor which does not relate o the nonpayment of any
monetary sum, and such default is not cured within thirty (30) days fallowing written notice
thereof by Mortgagee to Mortgagor or within such longer period of-lime. not exceeding an
additional thirty (30) days, as may be reasonably necessary (o cure such pon-compliance 1f
Mortgagor is diligently and with continuity of effort pursuing such cure and the failure is
susceptible of cure within an additional period of thirty (30) days; or

(dy  the entry of a decree or order for relief by a court having jurisdiction in respect of
Mortgagor. a general partner of Mortgagor if Mortgagor is a partnership, the beneficiary or
beneficiaries of Mortgagor if Mortgagor is a trust, a managing member of Mortgagor it
Mortgagor is a limited liability company, or any guarantor of the Note secured hereby (any of the
foregoing parties being referred to herein as a "Key Party"), in any involuntary case under the
federal bankruptey laws now or hereafter constituted, or any other applicable federal or state
bankruptcy. insolvency or other similar faw. or for the appointment of a receiver, liquidator.
assignee. custodian, trustee. sequestrator (or other similar official} for any Key Party or any
substantial part of the property of any such Key Party, or for the winding up or liquidation of the
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afTairs of any Key Party and the continuance of any such decree or order unstayed and in effect
for a period of sixty (60) consecutive days; or

() the commencement by any Key Party, of a voluntary case under federal
bankruptcy laws, as now constituted or hereafter amended, or any other applicable federal or
state bankruptcy, insolvency or any other similar laws or the consent by any such Key Party to
the appointment of or taking possession by a receiver, liquidator, assignee. trustce, custodian,
sequestrator (or other similar official) of any Key Party, or of any substantial part of the property
of any<uch person or entity, or the making by any such Key Party of an assignment for the
henefit of <reditors or the failure of any such Key Party generally to pay the debts of any such
Key Party ‘as such debts become due, or the taking of action by any such Key Party in
furtherance ¢ 2:0-of the foregoing: or

(f) the déarthof any guarantor of the Note secured hereby, unless a substitute
guarantor or guarantors hawving a net worth or an aggregate net worth, as the case may be, equal
to or greater than the net-warth of the decedent upon the date hereof shall become liable by
assumption under the guaranty within thirty (30) days of the death of such guarantor; or

(g) any warranty, representation. certification, financial statement, or other
information furnished or to be furnish<ito Mortgagee by or on behalf of Mortgagor or any
suarantor of the Note to induce Mortgagee to ‘oan the money evidenced by the Note proves to
have been inaccurate or false in any material respect when made: or

(hy  any breach, default, event of defau't_ or failure of performance (however
denominated) under the Note or any of the other Laan Documents and the expiration of any
applicable cure period without the same having been cured; or

{1 Mortgagor shall be in default of. or in violation £ beyond any applicable grace
period. any conditions. covenants or restrictions which benefit or Furden the Premises in any
material respect.

If. while any insurance proceeds or condemnation awards are being held ov. Mortgagee to
reimburse Mortgagor for the cost of rebuilding or restoration of buildings or’imiprovements on
the Premises, Mortgagee shall accelerate the Indebtedness. then and in such event, s Mortgagee
shall be entitled to apply all such insurance proceeds and condemnation awards then(neld by it in
reduction of the Indebtedness and any excess held by it over the amount of [ndebtedness then
due hereunder shall be returned to Mortgagor or any other party entitled thereto without interest.

16. Acceleration of Indebtedness; Remedies.

(2) Primary Remedies. If an Event of Default shall occur, Mortgagee may: declare the
Indebtedness 1o be and the same shall be, immediately due and payable without presentment,
demand. protest or notice of any kind, all of which are hereby expressly waived and without
regard to the value of the property held as security for the Indebtedness or the solvency of any
person liable for the payment of such Indebtedness; and/or exercise any other right, power or
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remedy available to it at law or in equity, hercunder or under any other Loan Document without
demand, protest or notice of any kind, all of which are hereby expressly waived, except such as
is expressly required hereby or by such other Loan Document. Without limiting the generality of
the foregoing. Mortgagee may:

(1) Enter and take possession of the Premises or any part thereof,
exclude Mortgagor and all persons claiming under Mortgagor wholly or partly
therefrom. and operate, use, manage and contro} the same, or cause the same to be
Gperated by a person selected by Mortgagee, either in the name of Mortgagor or
othrwise. and upon such entry. from time to time, at the expense of Mortgagor
and ofthe Premises, make all such repairs, replacements, alterations, additions or
improvernents thereto as Mortgagee may deem proper. and to lease the Premises
or any pazt tiereof at such rental and to such persons as it may deem proper and
collect and feceive the rents, revenues, issues, profits. royalties, income and
benefits thereof including, without limitation, those past due and those thereafter
accruing, with the-rigit of Mortgagee to terminate, cancel or otherwise enforce
any Lease or sublease for eny default that would entitle Mortgagor to terminate,
cancel or enforce same and-anply the same to the payment of all expenses which
Mortgagee may be authorized 1o incur under the provisions of this Mortgage and
applicable laws, the remainder-ie-be applied to the payment. performance and
discharge of the Indebtedness in suc!v ovder as Mortgagee may determine until the
same have been paid in full.

(i) Institute an action for the toreCipsure of this Mortgage and the sale
of the Premises pursuant to the judgment 0 decree of a court of competent
jurisdiction.

(i) Sell the Premises to the highest bidder or'sidders at public auction
at a sale or sales held at such place or places and time ef fimes and upon such
notice and otherwise in such manner as may be required by law, ar in the absence
of any such requirement, as Mortgagee may deem appropriate, <nd _from time to
time adjourn such sale by announcement af the time and place specified for such
sale or for such adjourned sale or sales without further notice except suchas may
be required by law.

(iv)  Take all action to protect and entorce the rights of Mortgagee
under this Mortgage by suit for specific performance of any covenant herein
contained, or in aid of the execution of any power herein granted or for the
enforcement of any other rights.

(v) Exercise any or all of the rights and remedies availabie to a secured
party under the UCC, including the right to (A) enter the Premises and take
possession of any personal property without demand or notice and without prior
judicial hearing or legal proceedings, which Mortgagor hereby expressly waives,
(B) require Mortgagor to assemble any personal property. or any portion thereof,
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and make it available to Mortgagee at a place or places designated by Mortgagee
and reasonably convenient to both parties and (C) sell all or any portion of the
personal property at public or private sale, without prior notice to Mortgagor
except as otherwise required by law (and if notice is required by law. after ten
days' prior written notice), at such place or places and at such time or times and in
such manner and upon such terms, whether for cash or on credit. as Mortgagee in
its sole discretion may determine. As to any property subject to Article 9 of the
UCC included in the Premises, Mortgagee may proceed under the UCC or
arazeed as to both real and personal property in accordance with the provisions of
this Mortgage and the rights and remedies that Mortgagee may have at law or in
equity, in respect of real property, and treat both the real and personal property
included” in the Premises as one parcel or package of security. Mortgagor shall
have the burgen of proving that any such sale pursuant to the UCC was conducted
in a commer¢ia’lv unreasonable manner.

(viy  Termdinate any management agreements, contracis,  Of
agents/managers responsibiz. for the property management of the Premises, if in
the sole discretion of Mottgagee such property management is unsatisfactory in
any respect.

(vit)y  Foreclose this Mortgzge, at Mortgagee's option. by judicial or non-
judicial foreclosure, for the entire unpaid amount of the Indebtedness, or only as
10 the sum past due, with interest and costs without injury to this Mortgage or the
displacement or impairment of the remaindch of the lien thereof, and at such
foreclosure sale the Premises shall be sold subject to all remaining items of the
Indebtedness and Mortgagee may again foreclose, inthe same manner, as often as
there may be any sum past due. In case of sale in.any-action or proceeding 1o
foreclose this Mortgage, the Mortgagee shall have the (ght to sell the Premises
covered hereby in parts or as an entirety. It is intended’heieby to give to the
Mortgagee the widest possible discretion permitted by law' with respect to all
aspects of any such sale or sales.

(viii) If an Event of Default occurs due to the nonpayment of the
indebtedness, or any part thereof, as an alternative to the right of foreclosare for
the full Indebtedness after acceleration thereof. Mortgagee shall have the righito
institute proceedings, either judicial or non-judicial, at Mortgagee's option, for
partial foreclosure with respect to the portion of said Indebtedness so in default, as
if under a full foreclosure, and without declaring the entire Indebtedness due
(such proceedings being hereinafter referred to as "Partial Foreclosure"), and
provided that if a foreclosure sale is made because of an Event of Default in the
payment of a part of the Indebtedness. such sale may be made subject to the
continuing lien of this Mortgage for the unmatured part of the Indebtedness: and it
is agreed that such sale pursuant to a Partial Foreclosure, if so made, shall not in
any manner affect the unmatured part of the Indebtedness, but as (o such
unmatured part, this Mortgage and the fien thereof shall remain in tull force and
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effect just as though no foreclosure sale had been made under the provisions of
this Paragraph. Notwithstanding any Partial Foreclosure, Mortgagee may elect, at
any time prior to sale pursuant to such Partial Foreclosure. to discontinue such
Partial Foreclosure and to accelerate the Indebtedness by reason of any Event of
Default upon which such Partial Foreclosure was predicated or by reason of any
other further Event of Default, and proceed with full foreclosure proceedings. It is
further agreed that several foreclosures may be made pursuant to Partial
Foreclosure without exhausting the right of full or Partial Foreclosure sale for any
dnmatured part of the Indebtedness, it being the purpose to provide for a Partial
Foreclosure sale of the Indebtedness hereby without exhausting the power to
foreciosz and to sell the Premises pursuant to any such Partial Foreclosure for any
other”pait-of the Indebtedness, whether matured at the time or subsequently
maturing,-apg-without exhausting any right of acceleration and full foreclosure.

(b) Receiver. f.an Event of Default shall occur, Mortgagee shall be entitled as a strict
matter of right to the appeiatinent of a receiver of the Premises and the rents, revenues. issues,
profits. royalties, income and bénefits thereof, without notice or demand, and without regard to
the adequacy of the security for-th<Indebtedness. the value of the Premises or the solvency of
Mortgagor, either before or after ay”sale, and, Mortgagee may be appointed as such receiver.
Mortgagor hereby irrevocably consents4o-such appointment. Such receiver shall have the power:
(1) to collect the rents, issues and profits of tne\Premises during the pendency of any foreclosure
proceedings whether by judicial or non-judizial foreclosure, and, in case of a sale and a
deficiency, for such time when Mortgagor, exceptfor the intervention of such receiver, would be
entitled to collect such rents. issues and profits, f0.4he maximum time and extent permitted by
law: (if) to extend or modify any then existing Leases and to make new leases, which extensions.
modifications and new leases may provide for terms to expire,.or for options to leases to extend
or renew terms to expire, beyond the maturity date of the Neie and beyond the date of the
issuance of a deed or deeds to a purchaser or purchasers at a forcelosure sale, it being understood
and agreed that any such leases, and the options or other such provis:ans to be contained therein.
shall be binding upon Mortgagor and all persons whose interests in'the-Premises are subject to
the lien hereof and upon the purchaser or purchasers at any foreclosure sule. notwithstanding any
redemption from sale. discharge of the secured obligations. satisfaction of any foreclosure
decree, or issuance of any certificate of sale or deed to any purchaser; and (iif) 2il other powers
which may be necessary or are usual in such case for the protection. possession, control,
management, and operation of the Premises during the whole of said period. The courvfrom time
to time may authorize the receiver to apply the net income in the receiver's hands in payment in
whole or in part of (i) the Indebtedness and all obligations hereunder, or by any decree
foreclosing this Mortgage. or in accordance with appticable non-judicial foreclosure provisions.
any tax. special assessment or other fien which may be or become superior to the lien hereof or
of such decree; and (i) if this is a leaschold mortgage. all rents due or which may become due
under the underlying lease.

(c)  Sales by Parcels. In any sale made under or by virtue of this Mortgage or pursuant
to any judgment or decree of court, the Premises may be sold in one or more parts or parcels or
as an entirety and in such order as Mortgagee may elect. without regard to the right of
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Mortgagor, or any person claiming under it, to the marshaling of assets. To the full extent
permitted by law. Mortgagor waives the marshaling of assets.

(d)  Effect of Sale. The purchaser at any sale made under or by virtue of this Mortgage
or pursuant to any judgment or decree of court shall take title to the Premises or the part thereof
so sold free and discharged of the estate of Mortgagor therein, the purchaser being hereby
discharged from all liability to see to the application of the purchase money. Any person,
including Mortgagee. may purchase at any such sale. Mortgagee is hereby irrevocably appointed
the attwrney-in-fact of Mortgagor in its name and stead to make all appropriate transfers and
deliveries o7 the Premises or any portions thereof so sold and, for this purpose, Mortgagee may
execute all arpropriate instruments of transfer. and may substitute one or more persons with like
power, Mortgagor-hereby ratifying and confirming ali that its said attorneys or such substitute or
substitutes shall iawiully do by virtue hereof. Nevertheless. promptly upon Mortgagee's written
request. Mortgagor snzil ratify and confirm, or cause to be ratified and confirmed, any such sale
or sales by executing and delivering, or by causing to be executed and delivered, to Mortgagee or
to such purchaser or purciwasers all such instruments as may be advisable, in the judgment of
Mortgagee, for the purpose, and as may be designated, in such request. Any sale or sales made
under or by virtue of this Mortgage: tn the extent not prohibited by law. shall operate to divest ail
the estate, right, title, interest, property. claim and demand whatsoever. whether at law or in
equity, of Mortgagor in, to and under the Premises, or any portions thereof so sold, and shall be a
perpetual bar both at law and in equity agairist idortgagor, its successors and assigns, and against
any and all persons claiming or who may claxi the same. or any part thereof, by, through or
under Mortgagor, or its successors or assigns. Tiie’pawers and agency herein granted are coupled
with an interest and are irrevocable.

(€) Eviction of Mortgagor After Sale. 1f Mortgagor fails or refuses to surrender
possession of the Premises after any sale thereof. Mortzago: shall be deemed a tenant at
sufferance. subject to eviction by means of writ of possession/ proceedings, provided. that this
remedy is not exclusive or in derogation of any other right or remed: available to Mortgagee or
any purchaser of the Premises under any provision of this Mortgage or parsuant to any judgment
or decree of court.

(f) Insurance Policigs. In the event of a foreclosure sale pursuant to this"Mortgage or
other transfer of title or assignment of the Premises in extinguishment, in whole 01 part, of the
indebtedness, all right, title and interest of Mortgagor in and to all policies of insuraice required
under the provisions of this Mortgage shall inure to the benefit of and pass to the successor in
interest of Mortgagor or the purchaser or grantee of the Premises or any part thereof so
transferred.

(g) Foreclosure: Expense of Litigation. When the Indebtedness hereby secured, or
any part thereof shall become due, whether by acceleration or otherwise, Mortgagee shall have
the right to foreclose the lien hereof for such Indebtedness or part thereof. [n any suit to foreclose
the lien hereof. there shall be allowed and included as additional indebtedness in the decree for
sale all expenditures and expenses which may be paid or incurred by or on behalf of Mortgagee
for reasonable attorneys' fees, appraiser's fees. actual costs of environmental reviews or audits,
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outlays for documentary and expert evidence, stenographers’ charges, publication costs, and
costs (which may be estimated as to items to be expended after entry of the decree) of procuring
all such abstracts of title, title searches and examinations, title insurance policies. and similar
data and assurances with respect to the title as Mortgagee may deem reasonably necessary either
to prosecute such action or to evidence to bidders at any sale which may be had pursuant to such
decree the true condition of the title to or the value of the Premises. All expenditures and
expenses of the nature in this Paragraph mentioned and such expenses and fees as may be
incurred in the protection of the Premises and the maintenance of the lien of this Mortgage.
includize rhe reasonable fees of any atiorneys employed by Mortgagee in any litigation or
proceeding affecting this Mortgage. the Note or the Premises, including appellate, probate and
bankruptcy nraceedings, ot in preparations for the commencement or defense of any proceedings
or threatened suit-or proceeding shall be immediately due and payable by Mortgagor, with
interest thereon a¢ (b Default Rate of interest as set forth in the Note and shall be secured by this
Mortgage.

(h)  Compliance~with [linois Mortgage Foreclosure Law. In the cvent that any
provision in this Mortgage shail be inconsistent with any provision of the Illinois Mortgage
Foreclosure Law. 735 ILCS 3/15-1101 et seq. (the "Act™), the provisions of the Act shall take
precedence over the provisions of tiils Mortgage. but shail not invalidate or render unenforceable
any other provision of this Mortgage thét-can be construed in a manner consistent with the Act.
To the extent that the Act gives Mortgagee any greater power or rights than those conferred upon
Mortgagee under this Mortgage. Mortgagee-shall have all of the rights and powers conferred
upon a mortgagee under the Act.

17.  Application of Proceeds. The proceeds ¢f any sale made either under the power
of sale hereby given or under a judgment, order or decree made in any action to foreclose or to
enforce this Mortgage, shall be applied:

(a) first to the payment of (i) all costs and expenses ot sueii sale, including reasonable
attornevs' fees, environmental site assessors' fees and costs, appraisers’ fees and costs of
procuring title searches. title insurance policies and similar items and i) all charges, expenses
and advances incurred or made by Mortgagee in order to protect the lien o1 estute created by this
Mortgage or the security afforded hereby including any expenses of entering, tPaing possession
of and operating the Premises:

(b)  then to the payment of any other Indebtedness in such order as Mortgagee may
determine until the same have been paid in full; and

(c}  any balance thereof shall be paid to Mortgagor, ot to whosoever shall be legally
entitled thereto. or as a court of competent jurisdiction may direct.

i8.  Rights and Remedies Cumulative. Each right, power and remedy herein
conferred upon Mortgagee is cumulative and in addition to every other right, power ot remedy,
express or implied, given now or hereatter existing. at law or in equity. and each and every right,
power and remedy herein set forth or otherwise so existing may be exercised from time to time
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as often and in such order as may be deemed expedient by Mortgagee, and the exercise or the
beginning of the exercise of one right, power or remedy shall not be a waiver of the right to
excrcise at the same time or thereafter any other right, power or remedy and no delay or omission
of Mortgagee in the exercise of any right, power or remedy accruing hereunder or arising
otherwise shall impair any such right, power or remedy. or be construed to be a waiver of any
Event of Default or acquiescence therein.

9. Mortgagee's Right of Inspection. Mortgagee shall, upon reasonable notice to
Mortgzgan have the right to inspect the Premises at all reasonable times and access thereto shall
be permitted for that purpose.

20. <'Ceademnation. The Mortgagee may. at its option, in its own name {(a) appear or
proceed in any cendimnation proceeding, and (b) make any compromise or settlement thereof,
provided that so lotig/ as the Mortgagor promptly prosecutes any compromis¢ or settlement
thereof, the Mortgagor shall control any compromise or settlement proceeding with the result
thereof being subject to e Mortgagee's approval. The Mortgagor shall give the Mortgagee
immediate notice of the initigtion of any condemnation proceeding, and a copy of every
pleading. notice and other items scrved in any condemnation proceeding. Mortgagor hereby
assigns, transfers and sets over unto the Mortgagee the entire proceeds of any award or any claim
for damages for any of the Premises takiror damaged under the power of eminent domain or by
condemnation (the "Condemnation Proce¢ds’). If the Condemnation Proceeds amount to
$25.000 or less, the Mortgagee shall make such-Condemnation Proceeds available to Mortgagor
for restoration of the Property, provided thereis no Event of Default and the Mortgagor can
restore the Property. If the Condemnation Procecds pxceed $25,000, Mortgagee may elect to
apply the proceeds of the award upon or in reduction o1 ‘he Indebtedness, whether due or not, ot
make said proceeds available for restoration or rebuiiding-of the Premises. In the event that
Mortgagee elects, in Mortgagee's sole and absolute discretion, to make said Condemnation
Proceeds available to reimburse Mortgagor for the cost of the rebuilding or restoration of the
[mprovements, such proceeds shall be made available in the maaner and under the conditions
that Mortgagee may require. In any event, the Improvements shail te restored or rebuilt in
accordance with plans and specifications to be submitted to and approved by-Mortgagee prior to
commencement of any building or restoration. 1f the Condemnation Proceets a-e.made available
by Mortgagee to reimburse Mortgagor for the cost of said rebuilding or restoration, any surplus
which may remain out of said award after payment of such cost of rebuilding or testoration shall
at the option of Mortgagee be applied on account ot the Indebtedness or be paid (G.any party
entitled thereto. No interest shall be allowed to Mortgagor on the proceeds of any award held by
the Mortgagee.

21.  Release Upon Payment and Discharge of Mortgagor’s QObligations. Mortgagee
shall release this Mortgage and the lien thereof by proper instrument upon payment and
discharge of al} Indebtedness including any prepayment premium provided for herein or in the
Note secured hereby.

22. Giving of Notice. (a) All notices, demands, requests. and other communications
desired or required to be given hereunder ("Notices"). shall be in writing and shall be given by:
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(i) hand delivery to the address for Notices: (ii) delivery by overnight courier service to the
address for Notices; or (iii} sending the same by United States mail, postage prepaid, certified
mail, return receipt requested, addressed to the address for Notices.

(b)  All Notices shall be deemed given and effective upon the earlier to occur of:
(i) the hand delivery of such Notice to the address for Notices: (ii) one business day after the
deposit of such Notice with an overnight courier service by the time deadline for next day
delivery addressed to the address for Notices; or (iii) three business days atter depositing the
Notice.in the United States mail as set forth in (a)(iii) above, All Notices shall be addressed to
the followiiiz addresses:

Mortgagar: Cermak Plaza Associates, LLC
5383 Hollister Avenue, Suite 150
Santa Barbara, CA 93111
Attn: Andrew J. Bermant

With a copy to: Jecobs, Walker, Rice & Barry, LLC
146 Main Street
Manchiester, CT 06045-0480
Attn: David-M. Barry, Jr.. Esq.

Mortgagee: ReliaStar Life insurance Company
¢/o ING InvestmeiiManagement L1LC
5780 Powers Ferry Kead) NW, Suite 300
Atlanta, Georgia, 303274349
Attention: Mortgage Loan Servieing Department

and

ING Investment Management LLC

5780 Powers Ferry Road, NW, Suite 300
Atlanta, Georgia, 30327-4349

Attention: Real Estate Law Department

With a copy to: Nyemaster Goode, P.C.
700 Walnut, Suite 1600
Des Moines, [owa 50309

or to such other persons or at such other place as any party hereto may by Notice designate as a
place for service of Notice. Provided, that the "copy to" Notice to be given as set forth above is a
courtesy copy only; and a Notice given to such person is not sufticient to effect giving a Notice
to the principal party, nor does a failure to give such a courtesy copy of a Notice constitute a
failure to give Notice to the principal party.

20 IMORTGAGE]
ING No. 28233



0834349025 Page: 22 of 42

UNOFFICIAL COPY

23 Waiver of Defense. No action for the enforcement of the lien or of any provision
hercol shall be subject to any defense which would not be good and available to the party
interposing same in an action at law or in equity upon the Note hereby secured.

24, Waiver of Statutory Rights. Mortgagor shall not, and will not, apply for or avail
itself of any homestead, appraisement, valuation, stay. extension or exemption laws, or any s0-
called "Moratorium Laws.” now existing or hereafter enacted. in order to prevent or hinder the
enforcement or foreclosure of this Mortgage, but to the extent lawfully allowed hereby waives
the ben<titiof such laws. Mortgagor, for itself and all who may claim through or under it, waives
any and all'right to have the property and estates comprising the Premises marshaled upon any
foreclosure of (ke lien hereof and agrees that any court having jurisdiction to foreclose such lien
may order the Premises sold as an entirety. Mortgagor acknowledges and represents and warrants
that the Premises-do¢z not include "agricultural real estate” or "residential real estate” as those
terms are defined in<775.ILCS 5/15-1201 and 5/15-1219. Pursuant to 735 ILCS 5/15-1601(b).
Mortgagor waives any and-all rights of redemption from sale under any order or decree of
foreclosure of this. or otnet iights of redemption which may run to Mortgagor or any other
Owner of Redemption, as that/term is defined in 735 [LCS 5/15-1212. Mortgagor waives all
rights of reinstatement under 73541:CS 5/15-1602 to the fullest extent permitted by law.

25, Furnishing of Financizi Statements to Mortgagee. (a) Mortgagor covenants
and agrees that it wili keep and maintain Gocks and records of account, or cause books and
records of account to be kept and maintainec-in-which full. true and correct entries shall be made
of all dealings and transactions relative to the-iremises, which books and records of account
shall. at reasonable times during business hours and“op reasonable notice, be open to inspection
by Mortgagee and Mortgagee's accountants and othér/duly authorized representatives. Such
books of record and account shall be kept and maintaincd either:

(1) {n accordance with generally accepted accounting principles
consistently applied; ot

(i) In accordance with a cash basis or other recognized comprehensive
hasis of accounting consistently applied.

(b)  Mortgagor covenants and agrees to furnish. or cause to be Turnished to
Mortgagee, annually, within ninety (90) days following the end of each fiscal year ¢ Mortgagor
unaudited annual financial reports prepared on a cash basis, including balance sheets, income
statements and cash flow statements covering the operation of the Premises, the Mortgagor and
any guarantors for the previous fiscal year and a current rent rolt of the Premises all certitied to
Mortgagee to be complete. correct and accurate by Mortgagor. or an officer, manager or a
general partner of any corporate, limited liability company or partnership Mortgagor, or by the
individual or the managing partner or chief financial officer of such other party as the report
coneerns.

{c) If Mortgagor omits to deliver as required any report or statement required by this
Paragraph 25, and said omission is not cured by Mortgagor within thirty (30) days after written
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notice of such omission has been given by Mortgagee to Mortgagor, Morigagee may elect, in
addition to cxercising any remedy for an Event of Default as provided for in this Mortgage, to
make an audit of all books and records of Mortgagor including its bank accounts which in any
way pertain to the Premises and to prepare the statement or statements which Mortgagor failed to
procure and deliver. Such audit shall be made and such statement or statements shall be prepared
by an independent certified public accountant to be selected by Mortgagee. Mortgagor shall pay
all reasonable expenses of the audit and other scrvices, which expenses shall be secured hereby
as additiona! [ndebtedness and shall be immediately due and payable with interest thereon at the
DefaultRate of interest as set forth in the Note and shall be secured by this Mortgage.

26."_ Filing_and Recording Fees. Mortgagor will pay all filing, registration or
recording fecs2n4-all reasonable expenses incident to the execution and acknowledgment of this
Mortgage and ait federal, state, county and municipal taxes and other taxes, duties, imposts,
assessments and cha‘ges arising out of or in connection with the execution and delivery of said
Note and this Mortgage.

27.  Business Purpcse.\Mortgagor represents, covenants and agrees that all of the
proceeds of the Note secured by Aliis Mortgage will be used solely for business purposes as
specified in 815 ILCS 205/4(1) (1952), and that accordingly, the principal obligation secured
hereby constitutes a business loan whichi-comes within the purview of said paragraph and in
furtherance of the reguiar business affairs o/ Martgagor.

28.  Exculpatory. The liability of ticc Mortgagor personally to pay the Note or any
intcrest that may accrue thereon, or any Indebtedness or obligation accruing or arising hereunder
is limited to the extent set forth in the Note.

29, Securitv Agreement. Mortgagor and Mortgagee agree that this Mortgage shali
constitute a security agreement within the meaning of the UC0 with respect to all sums on
deposit with the Mortgagee with respect to insurance proceeds Or condemnation proceeds
("Deposits”) and with respect to any personal property included in ‘the definition herein of the
word "Premises," which property may not be deemed to form a part oiihe real estate described
in Exhibit "A." and all replacements of such property. substitutions and additioas thereto and the
proceeds thereof, all such property being sometimes hereinafter collectively-retered to as the
"Collateral,” and that a security interest in and to the Collateral and the Deprsis is hereby
granted to Mortgagee and the Deposits and all of Mortgagor's right, title and interest therein are
hereby assigned to Mortgagee, all to secure payment of the Indebtedness and to secure
performance by Mortgagor of the terms, covenants and provisions hereof. Upon the occurrence
of an Event of Default under this Mortgage, Mortgagee. pursuant to the appropriate provisions of
the UCC. shall have the option of proceeding with respect to the Collateral in accordance with its
rights and remedies with respect to the real property. in which event the default provisions of the
UCC shall not apply. The parties agree that, in the event Mortgagee shall elect to proceed with
respect to the Collateral separately from the real property. ten (10) days’ notice of the sale of the
Collateral shall be reasonable notice. The reasonable expenses of retaking, holding, preparing for
sale, selling and the like incurred by Mortgagee shall include, but not be limited to, reasonable
attorneys' fees and legal expenses incurred by Mortgagee. Mortgagor agrees that. without the

I~
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written consent of Mortgagee, Mortgagot will not remove or permit to be removed from the
Premises any of the Collateral except that so long as the Mortgagor is not in default hereunder,
Mortgagor shall be permitted to sell or otherwise dispose of the Collateral, when obsolete. worn
out. inadequate, unserviceable or unnecessary for use in the operation of the Premises, upon
replacing the same or substituting for the same other Collateral at least equal in value to the
initial value to that disposed of and in such a manner so that said Collateral shall be subject to the
security interest created hercby. and so that the security interest of Mortgagee shall be first in
priority, it being expressly understood and agreed that all replacements of the Collateral and any
additiors th the Collateral shall be and become immediately subject to the security interest of this
Mortgage and covered hereby. Mortgagor shall. from time to time, on request of Mortgagee,
deliver to [Meigagee an inventory of the Collateral in reasonable detail. Mortgagor covenants
and represenis thatall Collateral, and all replacements thereof. substitutions therefor or additions
thereto. unless Mortgasee otherwise consents, now are and will be free and clear of liens (other
than the lien of tax’s/not vet due or payable), encumbrances or security interests of others.
Mortgagor shall, upon demand execute and deliver to Mortgagee such financing statements and
other documents in form-satisfactory to Mortgagee. and will do all such acts and things as
Mortgagee may at anytime, or irofa time to time, reasonably request or as may be necessary or
appropriate to establish and mairiain a first perfected security interest in the Deposits and
Collateral. subject to no liens (other Than the lien of taxes not yet due or payable). encumbrances.
or security interests of others.

This Mortgage also constitutes a finapcing statement for the purpose of the UCC and
shall constitute a "fixture filing" under such stawai<s and shall be filed in the real estate records of
the County in which the Land is located. The Morigagnr hereby authorizes the Mortgagee to file
all financing statements (including continnation statcments and amendments) evidencing the
security interest granted to the Mortgagee in the Collateral with all appropriate filing
jurisdictions. For such purpose information concerning the. debtor and the secured party is set
torth below:

Name of Debtor: Cermak Plaza Associates, LLC
Debtor's Mailing Address: 5383 Hollister Avenue, Suite 150, 3anta Barbara,
CA 93111

Debtor is an organization, being a limited liability company organized undet thz laws of
Delaware.

Debtor's Organization Number: 3197850

Address of Property: 7094 Cermak Road, Berwyn, 11. 60402
Name of Secured Party: ReliaStar Life Insurance Company
3 IMORTGAGE|

ING No. 28233



0834349025 Page: 25 of 42

UNOFFICIAL COPY

Address of Secured Party: ¢/o ING Investment Management LLC
5780 Powers Ferry Road. NW, Suite 300
Atlanta, Georgia 30327-4349
Attention: Real Estate Law Department

This financing statement covers the Collateral. Some of the items or types of property
comprising the Collateral are or are to become fixtures on the real property described in this
Mortgage. Mortgagor is the record owner of the real property described herein upon which the
foregoing fixtures and other items and types of property are located.

30._ Due on Sale or Further Encumbrance. (a) If. without the Mortgagee's prior
written consént; ) the Premises or any part thereof or any interest in the Premises or the
Mortgagor is soid ai conveyed; (i) title to the Premises ot any interest therein is divested;
(iii) the Premises or any ownership interest in the Mortgagor is further encumbered or pledged:
(iv) any lease which gives.the lessee any option to purchase the Premises or any part thereof is
entered into. or, (v) withoutiriiiting the generality of clause (i) above, the ownership of shares of
the Mortgagor, if a corporatian,or of any corporate general partner of Mortgagor. if a
partnership, or the general partnessiip interests in any partnership which is a general partner of
Mortgagor. or any membership interest in a Mortgagor which is a limited liability company. or
any beneficial or fiduciary interest /ey Mortgagor which is a trust or trustee, is sold or
conveyed, the Mortgagee shall at its sole digcretion be entitled to accelerate the Indebtedness and
declare the then unpaid principal balance and-all accrued interests and other sums due and
payable under the Note due and payable and excreise all remedies available to Mortgagee under
the Loan Documents. The Mortgagor understands thal the present ownership of the Premises and
Improvements will be a material inducement to Mortgag-e in the making of the loan secured by
this mortgage. Any consent by Mortgagee to a chaiige ip-ownership or to a change in the
composition of the Mortgagor may be conditioned upon paymert of a transfer fee equal to one
percent (1%) of the then outstanding [ndebtedness for processing such request for consent. upon
an increase in the rate of interest on the unpaid balance of the ladzotedness to a then-current
market rate. and/or other terms and conditions as Mortgagee may impose-in its sole discretion.

(b)  Notwithstanding the foregoing subparagraph (a). Mortgagee, will permit one
transfer of the Premises, provided: (i) the transferee has a financial and crédis standing and
management expertise acceptable to Mortgagee as equal to or greater than that ofiviortgagor as
of the date of the original loan approval of the Loan; (if) assumption documents in_form and
substance satisfactory to Mortgagee are executed by the transferee: (iii) Mortgagee is paid a
transfer fee equal to one percent (1%) of the then outstanding indebtedness and Mortgagor
reimburses Mortgagee all fees and expenses associated with the transfer including legal fees:
(iv) Mortgagee receives an endorsement to the Mortgagee's title policy, in form and substance
acceptable to Mortgagee: and (v) Mortgagee receives opinions of counsel, and Mortgagor and
transferee authorization documents, in form and substance acceptable to Mortgagee. Further,
Mortgagee, in its sole judgment and discretion, may require individuals specifically named by
Mortgagee to deliver to Mortgagee an Environmental Indemnification Agreement on
Mortgagee's standard form. The rights granted to Mortgagor in this subparagraph (b) are
personal to Mortgagor, shall be extinguished after the exercise thereof, and shall not inure to the
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benefit of any subsequent transferee. Such transfer and assumption will not, however, release the
Mortgagor or any guarantors from any liabifity to the Mortgagee without the prior written
consent of Mortgagee, which consent may be given or withheld in Mortgagee's sole discretion,
but i given. may be conditioned upon, without limitation, the execution of new guaranties from
principals of the transferee as Mortgagee deems necessary. execution by the principais of the
transferee of Mortgagee's standard Environmental Indemnification Agreement and such other
requirements as Mortgagee may deem appropriate in its discretion.

)}  Notwithstanding the foregoing subparagraph (a) Mortgagee will permit the
following ttansfers of ownership interests in Mortgagor without the 1% fee or any change in the
loan terms provided that: (i) no Event of Default shall have occurred or be continuing hereunder
ot under the Losr-Documents or any separate documents guarantying Mortgagor's payment and
the performance ot tie Loan; (i) Mortgagee is promptly notified of such proposed transfer and
provided with such{dicumentation evidencing the transfer and identity of the transferee as
reasonably requested by Mortgagee: (iii) assumption documents, if deemed necessary by the
Mortgagee. in a form thai is acceptable to Mortgagee are executed by the transferee; and
(iv) Mortgagor reimburses Mor(gagee for all fees and expenses including reasonable attorneys'
fees associated with Mortgagee'sveview and documentation of the transfer:

(A)  Any ownership iniciest in the Mortgagor may be transferred upon
the death of the owner of said interest but only by will or intestacy.

(B)  Any ownership interest i fie. Mortgagor may be voluntarily sold.
transferred, conveyed or assigned for esizie planning purposes (o immediate
family members or to a family trust. provided that at all times there exisis a
minimum of 51% ownership and contro! of tic Premises and the Mortgagor by
parties owning an ownership interest in Mortgagor s of the date hereol.
"Immediate family members” shall mean the spouse. ¢nivdien (including adopted
children and stepchildren), grandchildren (including adoptes grandchildren and
stepgrandchildren), siblings, and the siblings' children, of' each holder of an
ownership interest in Mortgagor, as of the date hereof. or a trust tor the benefit of
one or more of any such persons.

(C)  Any ownership interest in the Mortgagor may be voluntaiily sold,
transferred or conveyed or assigned to another person owning an owne ship
interest in the Mortgagor as of the date hereof.

31,  Environmental Matters; Notice; Indemnity. Mortgagor covenants and agrees
as follows:

(a) For purposes of this Mortgage. the following definitions shall apply:

(i) The term "Environmental Law" means and includes any federal,
state or local law, statute, regulation or ordinance pertaining to health, industrial
hygiene or the environmental or ecological conditions on, under or about the
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Premises, including without limitation each of the following (and their respective
successor  provisions):  the  Comprehensive Environmental ~ Response,
Compensation and Liability Act of 1980. as amended, 42 U.S.C. sections 9601 et
seq. ("CERCLA"); the Resource Conservation and Recovery Act of 1976, as
amended, 42 US.C. sections 6901 et seq. ("RCRA™; the Federal Hazardous
Materials Transportation Act, as amended, 49 U.S.C. sections 5101 et seq.: the
Toxic Substance Control Act, as amended, 15 U.S.C. sections 2601 et seq.: the
Clean Air Act, as amended, 42 U.S.C. sections 1857 et seq.; the Federal Water
Uoilution Conirol Act, as amended, 33 U.S.C. sections 1251 et seq.; and the rules,
regaiations and ordinances of the U.S. Environmental Protection Agency and of
all ather federal, state, county and municipal agencies. boards, commissions and
other’sovarnmental bodies and officers having jurisdiction over the Premises or
the use or-or<ration of the Premises.

(i) The.term "Hazardous Substance” means and includes: (1) those
substances includedwithin the definitions of "hazardous substances,” "hazardous
materials,” "hazardous viasiz." "pollutants,” "toxic substances” or "sotid waste” in
any Environmental Law;-(2} those substances listed in the U.S. Department of
Transportation Table or aniesidments thereto (49 CFR 172.101) or by the U.S.
Environmental Protection Ageicy (or any successor agency) as hazardous
substances (40 CFR Part 302 and”any amendments thereto): (3) those other
substances. materials and wastes which are or become. regulated under any
applicable federal, state or local law, regulation or ordinance or by any federal,
state or local governmental agency, board/commission or other governmental
body, or which are or become classified as hazardous or toxic by any such law.
regulation or ordinance; and (4) any material, waste ox substance which is any of
the following: (A) asbestos; (B) polychlorinated biphenyl (C) designated or listed
as a "hazardous substance” pursuant to section 311 or saption 307 of the Clean
Water Act (33 U.S.C. sections 1251 et seq.); (D) explosive: i) radioactive; (F) a
petroleum product; (G) infectious waste; or (H) mold cor mycotoxins.
Notwithstanding anything to the contrary herein, the term "Hazardous Substance”
shall not include commerciaily sold products otherwise within the dedinition of
the term "Hazardous Substance,” but (X) which are used or dispesed of by
Mortgagor or used or sold by tenants of the Premises in the ordinary course of
their respective businesses. (Y) the presence of which product is not prohibit¢a by
applicable Environmental Law, and (Z) the use and disposal of which are in all
respects in accordance with applicable Environmental Law.

(iiiy  The term "Enforcement or Remedial Action” means and includes
any action taken by any person or entity in an attempt or asserted attempt to
enforce, to achieve compliance with, or to collect or impose assessments,
penalties. fines, or other sanctions provided by. any Environmental Law.

(iv)  The term "Environmental Liability" means and includes any claim,
demand, obligation, cause of action, accusation. allegation, order, violation,

26 IMORTGAGE]
ING No. 28233



0834349025 Page: 28 of 42

UNOFFICIAL COPY

damage (including consequential damage). injury. judgment, assessment, penalty,
fine, cost of Enforcement or Remedial Action, or any other cost or expense
whatsoever, including actual, reasonable attorneys' fees and disbursements,
resulting from or arising out of the violation or alleged violation of any
Environmental Law, any Enforcement or Remedial Action, or any alleged
exposure of any person or property to any Hazardous Substance.

(b)  Morlgagor, its successors and assigns, after reasonable inquiry. represents,
warran‘s. th the best of Mortgagor's knowledge and except as may have been otherwise disclosed
to Mortgagee in the Phase | Environmental Site Assessment dated July 17, 2008 and Phase Il
Environmentzi Assessment dated September 2, 2008, cach prepared by EMG (collectively, the
"Environmerial2eports”), and covenants that:

(0 Mo Hazardous Substances have been or shall be discharged,
dispersed, refeased -stored, treated, generated, disposed of, or allowed to escape or
migrate, or shall thecaten to be injected, emptied, poured, leached, or spilled on or
from the Premises.

(i)  No asbestos r'asbestos-containing materials have been or will be
installed. used. incorporated inte: ptaced on, or disposed of on the Premises.
p i

(i) No polychlorinated bipheiyls ("PCBs") are or will be located on or
in the Premises. in the form of electricai aranstormers, fluorescent light fixtures
with ballasts, cooling oils. or any other devicc,

(iv) No underground storage tanks are sv will be located on the
Premises or were located on the Premises and subsequent!y removed or filled.

(V) No investigation, administrative order.” consent order and
agreement, litigation, settlement, lien or encumbrance with respect to Hazardous
Substances is proposed, threatened, anticipated or in existence vwith respect to the
Premises.

(vi)  The Premises and Mortgagor's operations at the Premiscs ate in
compliance with all applicable Environmental Laws inciuding without limitarion
any. state and local statutes, laws and regulations. No notice has been served on
Mortgagor, or any subsidiary of Mortgagor, from any entity. government body, or
individual claiming any violation of any law, regulation, ordinance or code, or
requiring compliance with any law, regulation, ordinance or code. or demanding
payment or contribution for environmental damage or injury to natural resources.
Copies of any such notices received subsequent to the date hereof shall be
forwarded to Mortgagee within three (3) days of their receipt.
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(vii) The Mortgagor has no knowledge of the release or threat of release
of any Hazardous Substances from any property adjoining or in the immediate
vicinity of the Premises.

(viii} No portion of the Premises is a wetland or other water of the
United States subject to jurisdiction under Section 404 of the Clean Water Act (33
U.S.C. § 1344) or any comparable state statute or local ordinance or regulation
defining or protecting wetlands or other special aquatic areas.

(ix)  There are no concentrations of radon or other radioactive gases or
materials in any buildings or structures on the Premises that exceed background
ambicntois levels.

(x) ¢ o the best of Mortgagor's knowledge, there have been no
complaints of illness or sickness alleged to result from conditions inside any
buildings or structures on the Premises,

(¢} Mortgagor will give-prompt written notice to Mortgagee of:

() any proceeding. viown investigation or inquiry commenced by
any governmental authority with Jespect to the presence of any Hazardous
Substance on, under or about the Frersises or the migration thereof to or from
adjoining property;

(i all claims made or threatened by any individual or entity against
Mortgagor or the Premises relating to any loss or infury allegedly resulting from
any Hazardous Substance; and

(i) the discovery by Mortgagor of any occurresiceor condition on any
real property adjoining or in the vicinity of the Premises which might cause the
Premises or any part thereof to be subject to any restriction et the ownership,
occupancy, transferability or use of the Premises under any Environmer tal Law.

()  Mortgagee shall have the right and privilege to: (i) join in and participate in. as a
party if it so elects, any one or more legal proceedings or actions initiated with r¢spect to the
Premises: and to (ii) have all costs and expenses thereof (including without limitation
Mortgagee's reasonable attorneys' fees and costs) paid by Mortgagor.

() Mortgagor agrees to protect, defend, indemnify and hoid harmless Mortgagee, its
directors., officers, employees. agents, contractors. sub-contractors. licensees, invitees,
participants. successors and assigns, from and against any Environmental Liability and any and
all claims, demands, judgments, settlements, damages. actions. causes of action, injuries.
administrative orders, consent agreements and orders, liabilitics, losses, penalties, costs,
including but not limited to any cleanup costs, remediation costs and response costs, and all
expenses of any kind whatsoever including reasonable attorneys' fees and expenses, including
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but not limited to those arising out of loss of life, injury to persons, property or business or
damage to natural resources in connection with the activities of Morigagor, its predecessors in
interest, third parties who have trespassed on the Premises, or patties in a contractual relationship
with Mortgagor, and any of them, the foregoing being collectively referred to as "Claims," that:

(1) arise out of the actual, alleged or threatened migration, spill,
leaching, pouring. emptying, injection, discharge, dispersal, release, storage,
ireatment, generation, disposal or escape of any Hazardous Substances onto or
{ror1 the Premises; or

(i} actually or allegedly arise out of. in connection with the Premises.
the use,-srecification or inclusion of any product, material or process containing
Hazardous Substances, the failure to detect the existence or proportion of
Hazardous Sdbstances in the soil, air, surface water or ground water, or the
performance of or fatlure to perform the abatement of any Hazardous Substances
source of the replaccrient or removal of any soil, water, surface water or ground
water containing any Hezardous Substances: or

(i)  arise out of thie’oizach of any covenant. warranty or representation
contained in any statement or othi-information given by Mortgagor to Mortgagee
relating to environmental matters: o

(iv)  arise out of any Enforcenicni or Remedial Action or any judicial or
administrative action brought pursuant to ary’Eavironmental Law.

Mortgagor, its successors and assigns, shall bicar, pay. and discharge when and as the
same become due and payable, any and all such judgments.or claims for damages, penalties or
otherwise against Mortgagee described in this subparagraph (€);"shall hold Mortgagee harmless
for those judgments or claims, and shall assume the burden and expense of defending all suits.
administrative proccedings, and negotiations of any description with. any and all persons,
political subdivisions or government agencies arising out of any of the-occnrrences set forth in
this subparagraph (e).

Mortgagor's indemnifications and representations made herein shail~survive any
termination or expiration of the documents cvidencing or securing the Loan(and/or the
repayment of the indebtedness evidenced by the Note, including, but not limited to, any
foreclosure on this Mortgage or aceeptance of a deed in lieu of foreclosure. Notwithstanding, the
foregoing, Mortgagor's indemnifications and representations shall not extend to Hazardous
Substances which first originate on the Premises, or migrate to the Premises from adjoining
property. subsequent to Mortgagee's succession to title by virtue of a foreclosure or acceptance
of a deed in lieu of foreclosure.

i) If any investigation, site monitoring, containment, cleanup, removal, restoration
or other remedial work of any kind or nature (the "Remedial Work™) is necessary, as determined
by an independent environmental consultant selected by Mortgagee under any applicable federal,
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state or local law, regulation or ordinance, or under any judicial or administrative order or
judgment, or by any governmental person, board, commission or agency, because of or in
connection with the current or future presence, suspected presence. release or suspected release
of a Hazardous Substance into the air. soil. groundwater, or surface water at, on, about, under or
within the Premises or any portion thereof, Mortgagor shall within thirty (30) days after written
demand by Mortgagee for the performance (or within such shorter time as may be required under
applicable law. regulation, ordinance, order or agreement), commence and thereafter diligently
prosecute to completion alt such Remedial Work to the extent required by law. All Remedial
Work shiail be performed by contractors approved in advance by Mortgagee (which approval in
each case shall not be unreasonably withheld or delayed) and under the supervision of a
consulting ‘engineer approved in advance by Mortgagee. All costs and expenses of such
Remedial Work (including without limitation the reasonable fees and expenses of Mortgagee's
counsel) incurred-in‘connection with monitoring or review of the Remedial Work shall be paid
by Mortgagor. If Mortgagor shall fail or neglect to timely commence or cause to be commenced.
or shall fail to diligently rrosecute to completion, such Remedial Work, Mortgagee may (but
shali not be required to) causs such Remedial Work to be performed: and all costs and expenses
thereof, or incutred in connection therewith (including, without limitation, the reasonable fees
and expenses of Mortgagee's counsc!), shall be paid by Mortgagor to Mortgagee forthwith after
demand and shall be a part of the [risoiadness.

(g)  If recommended by any eavironmental report. assessment of audit of the
Premises, Mortgagor shall establish and comply, with an operations and maintenance program
with respect to the Premises, in form and sdbstance reasonably acceptable to Mortgagee,
prepared by an environmental consultant reasonaofy acceptable to Mortgagee, which program
shall address any asbestos containing matetiai or lead dzsed paint that may now or in the future
be detected at or on the Premises. Without limiting the generality of the preceding sentence,
Mortgagee may require (i) periodic notices or reports to Mortsugee in form, substance and at
such intervals as Mortgagee may specify, (i) an amendment t¢ such operations and maintenance
program to address changing circumstances, laws or other matiers, (iii) at Mortgagor's sole
expense. supplemental examination of the Premises by consultants specified by Mortgagee,
(iv) access to the Premises by Mortgagee, its agents or servicer, (¢ review and assess the
environmental condition of the Premises and Mortgagor's compliance with ary operations and
maintenance program. and (v) variation of the operations and maintenance program in response
to the reports provided by any such consultants.

32.  Captions. The captions or headings preceding the text of the paragraphs or
subparagraphs of this Mortgage are inserted only for convenience of reference and shall not
constitute a part of this Mortgage. nor shall they in any way affect its meaning, construction or
effect.

33, No_ Waiver; Modifications in Writing. No failure or delay on the part of
Mortgagee in exercising any right, power or remedy hereunder shall operate as a waiver thereof,

nor shall any single or partial exercise of any such right, power or remedy preclude any other or
further excrcise thereof or the exercise of any other right, power or remedy. The remedies
provided for herein are cumulative and are not exclusive of any remedies that may be available
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to any party at law or in equity or otherwise. No amendment, moditication, supplement,
termination or waiver of or to any provision of this Mortgage, nor consent to any departure
therefrom. shall be effective unless the same shall be in writing and signed by or on behalf of the
party to be charged with the enforcement thereof. Any amendment, modification or supplement
of or to any provision of this Mortgage, any waiver of any provision of this Mortgage. and any
consent to any departure from the terms of any provision of this Mortgage. shail be ctfective
only in the specific instance and for the specific purpose for which made or given.

74 Relationship. Mortgagee is only a lender under the Loan Documents, and nothing
contained i this Mortgage or the other Loan Documents and no action taken by the parties
pursuant heteryshall be deemed to constitute the Mortgagee and any other of the parties to any
of the Loan Dgruments a partnership, an association. a joint venture or other entity. nor
constitute Mortgagés"as a fiduciary for any of the parties.

35.  Governing Law. This Mortgage shall be governed by the laws (excluding
conflicts of laws rules) of tHipois.

36.  Time of Essence; Time is of the essence in the performance by the parties of this
Mortgage.

37.  Constroction. Mortgagor bas been represented by its own counsel in this
transaction, and this Mortgage shall not be censizued more strongly against any party regardless
of who was more responsible for its preparation:

38 Gender: Number: Terms. Words and gh'ases herein shall be construed as in the
singular or plural number and as masculine, feminine ot neuter gender, according to the context.
The use of the words "herein," "hereof,” "hereunder” and cther similar compounds of the word
here” shall refer to this entire Mortgage and not to any pariicular section. paragraph or
provision. The term "person" and words importing persons as used-in tnis Mortgage shall include
firms, associations, partnerships (including limited partnershipt), ioint  ventures, trusts,
corporations, limited liability companies. and other legal entities; including public or
governmental bodies, agencies ot instrumentalities. as well as natural persois.

39.  Ingegration. This Mortgage, together with the other Loan Docurients and the
certain Environmental Indemnification Agreement executed by Mortgagor, constituie the entire
agreement between the parties hereto pertaining to the subject matters hereof and thereof and
supersede all negotiations, preliminary agreements and all prior or contemporaneous discussions
and understandings of the parties hereto in connection with the subject matters hereof and
thereof.

40.  General Indemnification. (a) Mortgagor shall. at its sole cost and expense,
protect, defend, indemnify, release and hold harmless the Indemnified Parties (defined below)
from and against any and all Losses (defined below) imposed upon or incurred by or asserted
against any [ndemnified Parties and directly or indirectly arising out of or in any way relating to
any one or mote of the following: (i) any accident, injury to or death of persons or loss ot or
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damage to property occurring in, on or about the Premises or any part thereof or on the adjoining
sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways; {ii) any use,
nonuse or condition in, on or about the Premises or any part thereof or on the adjoining
sidewalks, curbs, adjacent property or adjacent parking areas. streets or ways; (iii) performance
of any labor or services or the furnishing of any materials or other property in respect of the
Premises or any part thereof: (iv) any failure of the Premises to be in compliance with any
applicable laws; (v) any and all claims, demands or undertakings on its part to perform or
discharge any of the terms, covenants, or agreements contained in any Lease: or (vi) the payment
of any commission, charge or brokerage fee to anyone which may be payable in connection with
the funding of the Loan evidenced by the Note and secured by this Mortgage. Any amounts
payable to Mecigagee by reason of the application of this Paragraph shall become immediately
due and payalieand shall bear interest at the Default Rate (as defined in the Note) from the date
loss or damage is-sustained by Mortgagee until paid. The term "Losses” shall mean any and all
claims. suits, liabilities’ (including, without limitation, strict liabilities), actions, proceedings.
obligations, debts, damages,. losses, costs, expenses, fines, penalties, charges, fees, judgments,
awards, amounts paid in seiticment of whatever kind or nature (including but not limited to
attorneys' fees and other cosis of defense). The term "Indemnified Parties” shall mean
(i) Mortgagee. (i) any prior owner o holder of the Note, (iii} any servicer or prior servicer of the
Loan, (iv) any participant or any prioi participant in any portion of the Loan, (v) any lrustees.
custodians or other fiduciaries who hoid ¢r-who have held a full or partial interest in the Loan for
the benefit of any participant or other third party, (vi) any receiver or other fiduciary appointed in
a foreclosure or other collection proceeding.-4vid) any officers, directors, sharcholders, partners,
members, employees, agents, servants, represeniatives, contractors. subcontractors, affiliates or
subsidiaries of any and all of the foregoing, and (viliy the heirs, legal representatives, SUCCESSOrs
and assigns of any and all of the foregoing (including, without limitation, any successots by
merger. consolidation or acquisition of alf or a substantial nortion of the Indemnified Parties’
assets and business). in all cases whether during the term of'the Loan or as part of or following a
foreclosure of the Loan.

(b)  Upon written request by any indemnified Party, Mortgagor shall defend such
Indemnified Party (if requested by any Indemnified Party, in the name of' the Indemnified Party)
by attorneys and other professionals approved by the Indemnitied Parties.No withstanding the
foregoing, any Indemnified Parties may, in their sole discretion, engage their cwi attorneys and
other professionals to defend or assist them, and, at the option of the Indemnificd Parties, their
attorneys shall control the resolution of any claim or proceeding. Upon demand, Morigzgor shail
pay or, in the sole discretion of the Indemnified Parties. reimburse. the Indemnified Parties for
the payment of reasonable fees and disbursements of attorneys, engineers, environmental
consultants. laboratories and other professionals in connection therewith.

(¢)  Mortgagor shall. at its sole cost and expense, protect, defend, indemnity. release
and hold harmless the Indemnified Parties from and against any and all Losses imposed upon or
incurred by or asserted against any indemnified Parties and directly or indirectly arising out of or
in any way relating to any tax on the making and/or recording of this Mortgage, the Note or any
of the other Loan Documents.

a2
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41, Miscellaneous.

(a)  This Mortgage and all provisions hereof shall extend to and be binding upon
Mortgagor and its heirs, successors. grantees and assigns, any subsequent owner or owners of the
Premises and all persons claiming under or through Mortgagor (but this clause shall not be
construed as constituting the consent by Mortgagee to the transfer of any interest in the
Premises), and the word "Mortgagor” when used herein shall include any such person and all
persons liable for the payment of the Indebtedness or any part thereof. whether or not such
persons shall have executed said Note or this Mortgage. The word "Mortgagee,” when used
herein, shat-include the successors and assigns of Mortgagee, and the holder or holders, from
time to tim¢. o the Note secured hereby. In addition, in the event Mortgagor is a land trust or
similar entity,the term "Mortgagor” as used herein shall include the beneficiary or beneficiaries
of such land trust ot similar entity.

(b)  In the event ane or more of the provisions contained in this Mortgage or the Note
secured hereby, or in any-cibi¢t security documents given to secure the payment of the Note
secured hereby, shall for any reason be held to be invalid, illegal or unenforceable in any respect,
such invalidity. illegality or uneaforceability shall, at the option of Mortgagee, not affect any
other provision of this Mortgage, and this Mortgage shall be construed as if such invalid, illegal
or unenforceable provision had never béei-contained herein or therein.

{¢) The Mortgagor will. from time te-time, upon ten (10) business days' prior written
request from Mortgagee, make, cxecute, achnowledge and deliver to Mortgagee such
supplemental mortgages, certificates and other dgocuments, including without limitation UCC
financing statements. as may be necessary for bettet assuring and confirming unio Mortgagee
any of the Premises. or for more particularly identifying and describing the Premises, or to
preserve or protect the priority of this Mortgage lien, and generzily do and perform such other
acts and things and execute and deliver such other instruments apd documents as may reasonably
be deemed necessary or advisable by Mortgagee to cagry out the intentions of this Mortgage.

(d)  Mortgagor shall not by act or omission permit any building or other improvement
on any premises not subject to the lien of this Mortgage to rely on the Urentises or any part
thereof or any interest therein to fulfill any municipal or governmental recdirement, and
Mortgagor hereby assigns to Morigagee any and all rights to give consent for all’oeany portion
of the Premises or any interest therein to be so used. Similarly, no building or other Iniprovement
on the Premises shall rely on any premises not subject to the lien of this Mortgage or any interest
therein to fulfill any governmental or municipal requirement. Mortgagor shall not by act or
omission impair the integrity of the Premises as a single zoning lot separate and apart from all
other premises; provided, however, that nothing contained in this Paragraph 41(d) or elsewhere
in this Mortgage shall prohibit Mortgagor from establishing the Leased Premises, as such term is
described in that certain lease by and between Mortgagor and Walgreen Co. dated July 1, 2008,
as a separate lax parcel. Any act or omission by Mortgagor which would result in a violation of
any of the provisions of this paragraph shall be void.

33 [MORTGAGE]
ING No. 28233



0834349025 Page: 35 of 42

UNOFFICIAL COPY

(¢)  Mortgagor will, from time to time, upon ten (10) business days' prior writien
request by Mortgagee, execute, acknowledge and deliver to Mortgagee, a certificate stating that
this Mortgage is unmodified and in full force and effect (or, if there have been modifications,
that this Mortgage is in full force and effect as modified and setting forth such modifications)
and stating the principal amount secured hereby and the interest accrued to date on such principal
amount. The estoppel certificate from Mortgagor shall also state to the best knowledge of
Mortgagor whether any offsets or defenses to the Indebtedness exist and if so shall identify them.

0 The Note secured hereby includes provisions for the assessment of a Late Charge.
as defined fierein. Said Late Charge shall be secured hereby as Indebtedness, as that term is used
herein,

(g)  Mortgagee shall have the right and option to exercise power of sale or to
commence a civil action to foreclose this Mortgage and to obtain a decree of foreclosure. The
failure to join any tenant orienants as party defendant or defendants in any such civil action or
the failure of any decree o {creclosure and sale to foreclose their rights shall not be asserted by
Mortgagor as a defense in any civil action instituted to collect the [ndebtedness, or any part
thereof, or any deficiency remainiag unpaid after foreclosure and sale of the Premises. any
statute or rule of law at any time existing to the contrary notwithstanding.

(h) At the option of Mortgagee, t'us Mortgage shall become. subject and subordinate.
in whole or in part (but not with respect to prievity ol entitlement to insurance proceeds or any
award in condemnation) to any one or more. or wall, Leases upon the execution by Mortgagee
and recording or registration thereof, at any time fwrea fer. in the Office of the Recorder in and
for the county whevein the Premises are situated, Ot/ such other office as determined by
Mortgagee, of a unilateral declaration to that eftect.

(1) in the event that maturity of the Indebtedness i accelerated by Mortgagee
because of the occurrence of an Event of Default hereunder and a ‘ender of payment is made by
or on behalf of Mortgagor in the amount necessary (0 satisfy the Indebtedness at any time priot
to judicial contirmation or other conclusion if confirmation is not required, of a foreclosure sale
or sale under a power of sale. then such tender shall constitute a prepaymert under the Note and
shall. to the extent specified in the Note, require payment o f the prepayment pierdium provided
for in the Note.

1)) All agreements between Mortgagor and Mortgagee (including, without limitation,
those contained in this Mortgage and the Note) are expressly limited so that in no event
whatsoever shall the amount paid or agreed to be paid to the Mortgagee exceed the highest
lawful rate of interest permissible under the laws of Ilfinois. If, from any circumstances
whatsoever, fulfillment of any provision hereof or the Note or any other documents securing the
[ndebtedness at the time performance of such provision shall be due, shall involve the payment
of interest exceeding the highest rate of interest permitted by law which a court of competent
jurisdiction may deem applicable hereto, then, ipso facto, the obligation to be fulfilled shall be
reduced to the highest lawful rate of interest permissible under the laws of Illinois; and if for any
reason whatsoever Mortgagee shall ever receive as interest an amount which would be deemed
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unlawful, such interest shall be applied to the payment of the last maturing installment or
installments of the principal Indebtedness (whether or not then due and payable) and not to the
payment of interest.

(k}  Mortgagor covenants and agrees that it shall constitute an Event of Default
hereunder if any of the proceeds of the loan for which the Note is given will be used, or were
used, as the case may be, for the purpose (whether immediate, incidental or ultimate) of
purchasing or "carrying” any "margin stock" as such terms are defined in Regulation U of the
Board ¢ Covernors of the Federal Reserve System (12 CFR Part 221) or for the purpose of
reducing orretiring any indebtedness which was originally incurred for any such purpose.

(h Mostgagor shall exert diligent efforts to include a "no lien" provision in any
property managetaenii-agreement hereafter entered into by Mortgagor or its beneficiary with a
property manager fotthe Premises. whereby the property manager waives and releases any and
all mechanics' lien rignts that he, or anyone claiming through or under such manager, may have.
Such property management sgreement containing such "no lien" provision or a short form
thereof shall, at Mortgagee's request, be recorded in the office of the Register in and for the
County wherein the Premises i siuated, or such other office as reasonably requested by
Mortgagee.

(m)  This Mortgage is given to sequrc payment of the Note, whether the entire amount
thereof shall have been advanced to the Mortgagor at the date hereof, or at a later date, and to
secure the payment and performance of all other Habilities and obligations of Mortgagor under
the Note or the Loan Documents. and any other ariount or amounts that may be added to the
Indebiedness under the terms of this Mortgage, all of which Indebtedness being equally secured
with and having the same priority as any amounts advaiiced 2t the date hereof. [t is agreed that
any future advances made by Mortgagee to or for the bencfit of Mortgagor from time to time
under this Mortgage or the Loan Documents shall be deemed to Y@ obligatory, and the amount of
any such advances and all interest accruing thereon, shall be equailyv/secured by this Mortgage
and have the same priority as all amounts, if any, advanced as of the date hereof and be subject
to all of the terms and provisions of this Mortgage.

42, Waiver of Co-Tenancy Rights. Mortgagor. and each rarty. comprising
Mortgagor. hereby waive all of their co-tenancy rights provided at law or in equity-ior tenants in
common between, among or against each other, including, without limitation, ey right to
partition the Premises.

43,  ERISA. Mortgagor hereby represents, warrants and agrees that as of the date
hereof. none of the investors in or owners of the Mortgagor is an employee benefit plan as
defined in Section 3(3) of the Employce Retirement Income Security Act of 1974 as amended. a
plan as defined in Section 4975(eX1) of the Internal Revenue Code of 1986 as amended, nor an
entity the assets of which are deemed to include plan assets pursuant to Department of Labor
regulation Section 2510.3-101 (the "Plan Asset Regulation). Mortgagor further represents,
warrants and agrees that at all times during the term of the Loan, the Mortgagor shall satisty an
exception to the Plan Asset Regulation, such that the assets of the Mortgagor shall not be deemed
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to include plan assets. If at any time during the entire term of the Loan any of the investors in or
owners of the Mortgagor shall include a plan or entity described in the first sentence of this
Paragraph, Mortgagor shall as soon as reasonably possible following an investment by such a
plan or entity. provide Mortgagee with an opinion of counsel reasonably satisfactory 1o
Mortgagee indicating that the assets of the Mortgagor are not deemed to include plan assets
pursuant to the Plan Asset Regulation. In lieu of such an opinion, the Mortgagee may in its sole
discretion accept such other assurances from the Mortgagor as are necessary to satisfy
Mortgagee in its sole discretion that the assets of the Mortgagor are not deemed to include plan
assets purstant to the Plan Asset Regulation. Mortgagor understands that the representations and
wartanties Jicrein are a material inducement to Mortgagee in the making of the Loan, without
which Mortgases would have been unwilling to proceed with the closing of the Loan.

44.  Countérnarts. This Mortgage may be executed in any number of counterparts and
by the different partics hereto on separate counterparts, each of which, when so executed, shali
be deemed an original, but 2! such counterparts shali constitute but one and the same instrument.

45.  WAIVER OF (JURY TRIAL. THE PARTIES HERETO, AFTER
CONSULTING OR HAVING iAD THE OPPORTUNITY TO CONSULT WITH
COUNSEL, KNOWINGLY, VOLONTARILY, AND INTENTIONALLY WAIVE ANY
RIGHT THEY MAY HAVE TO A 1AL BY JURY IN ANY LITIGATION BASED ON
OR ARISING OUT OF THIS AGREEMZNT OR INSTRUMENT, OR ANY RELATED
INSTRUMENT OR AGREEMENT, -C2 ANY OF THE TRANSACTIONS
CONTEMPLATED HEREBY OR ANY- COURSE OF CONDUCT, DEALING,
STATEMENTS, WHETHER ORAL OR WRiFTEN, OR ACTION OF ANY PARTY
HERETO. NO PARTY SHALL SEEK TO CONSGLIDATE BY COUNTERCLAIM OR
OTHERWISE, ANY SUCH ACTION IN WHICH A JURY. TRIAL HAS BEEN WAIVED
WITH ANY OTHER ACTION IN WHICH A JURY TRTAL CANNOT BE OR HAS NOT
BEEN WAIVED. THESE PROVISIONS SHALL NOT B ©EEMED TO HAVE BEEN
MODIFIED IN ANY RESPECT OR RELINQUISHED BY ANY PARTY HERETO
EXCEPT BY A WRITTEN INSTRUMENT EXECUTED BY ALL PARTIES.

IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THIS  AGREEMENT
SHOULD BE READ CAREFULLY BECAUSE ONLY THOSE TERMS #5. WRITING
ARE ENFORCEABLE. MORTGAGOR ACKNOWLEDGES AND AGRERS THAT
THERE ARE NO OTHER TERMS OR ORAL PROMISES NOT CONTAINLD )N THIS
WRITTEN CONTRACT AND NO SUCH OTHER TERMS AND PROVISIONS MAY BE
LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF THIS AGREEMENT
ONLY BY ANOTHER WRITTEN AGREEMENT.

Mortgagor acknowledges receipt of a copy of this instrument at the time of execution
hereol.

{REMAINDER OF PAGE INTENTIONALLY LEFT BLANK. SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Mortgagor has executed this instrument the day and year

first above written.

CERMAK PLAZA ASSOCIATES.

LLC, a

Delaware fimited liabiligy company

By: o
Name-ARdréw Bé’rmay/ '

Title: Manager, duly authorized

and

Byv:

Name: Lois R. Zenkel
Title: Manager, duly authorized

State of California
County of_ants E:&:" bha

On Dee.3d, 40 before me, Harne. ,‘.“}_é;@or‘ties,}l(bfar? f’ubl,q personally appeared
Andrew Bermant, who proved to me on the basis 07 satisfactory evidence to be the person whose
name is subscribed to the within instrument and ackzowledged to me that he executed the same
in his authorized capacity, and that by his signature ou t'ie instrument the person, or the entity
upon behalf of which the person acted, executed the instrument

[ certify under PENALTY OF PERJURY under the laws of tlie)State of California that the

foregoing paragraph is true and correct.
WITNESS my hand and official scal.

Signature

of Notary Pubhic

e W 614’]/\}7

(Notary Seal)

! Commission # 1763926 ‘

Noiaey Public cml
sSonit Movbara Counly -

‘ m#um !
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IN WITNESS WHEREOF. the Mortgagor has executed this instrument the day and vear
first above written.

CERMAK PLAZA ASSOCIATES, LLC, a
Delaware limited liability company

By:
Name: Andrew Bermant
Title: Manager, duly authorized

and

By: [.r; .5

N;tme: Lois g7 |
Title: Manager, d%kke

State of California
County of

On before me, a , personally appeared
Andrew Bermant, who proved to me on the basise{ satisfactory evidence to be the person whose
name is subscribed to the within instrument and ackuosvledged to me that he executed the same
in his authorized capacity, and that by his signature o4 the instrument the person, or the entity
upon behalf of which the person acted. executed the instrumernt:

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature of Notary Fuliie

{Notary Seal)
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STATE OF NEW YORK )
} ss.

county of_Jjpileduddie )

On this _3_ day of December, in the year 2008, before me, the undersigned, personally
appeared Lois R. Zenkel, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose pame is subscribed to the within instrument and
acknowledged to me that she executed the same in her capacity, and that by her signature on the
instrumest. the individual, or the person upon behalf of which the individual acted, executed the

insfrument.
DIANAMEDICY
Notary Public State of New York
No. 01MES0D61738

Cuatified in Westchester Cou :
Comanission Expires June 17, _gél.ﬂ Nzl;; Public

(Notary Seal)

[SIGW ATURE PAGE TO MORTGAGE]

38 [MORTGAGE]
ING No. 28233



0834349025 Page: 42 of 42

UNOFFICIAL COPY

EXHIBIT A
LEGAL DESCRIPTION

THAT PART OF LOT | (EXCEPT THOSE PARTS FALLING IN STREET) OF THE CIRCUIT COURT
PARTITION OF THE WEST PART OF THE NORTHWEST ¥4 AND THE WEST PART OF THE
SOUTHWEST * OF SECTION 30, TOWNSHIP 39 NORTH. RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN. LYING NORTH OF A STRAIGHT LINE RUNNING FROM A POINT IN
THE EAST LINE OF SOUTH HARLEM AVENUE, 1590.99 FEET NORTH OF ITS INTERSECTION
WITH THE NORTH LINE OF WEST 26" STREET TO A POINT IN THE WEST LINE OF SOUTH
HOME AVENUE, 971.94 FEET SOUTH OF ITS INTERSECTION WITH THE SOUTH LINE OF WEST
CERMAK <OAD.

AND ALSOEY.CEPTING THEREFROM ALL THAT PORTION CONVEYED TO THE STATE OF
[LLINOIS BY WARKRANTY DEED RECORDED JULY 28, 1964 AS DOCUMENT NUMBER 19198042
BOUNDED AND' DESCRIBED AS FOLLOWS:

BEGINNING AT THE NGRIHWEST % CORNER OF SAID SECTION 30, THENCE EAST ALONG
THE NORTH LINE OF SAISSECTION 30 A DISTANCE OF 1374.29 FEET TO THE EXTENDED
WEST LINE OF HOME AVENUE AS THE SAME IS NOW LOCATED AND ESTABLISHED,
THENCE SOUTH ALONG THE WEST LINE OF HOME AVENUE, AND THE SAME EXTENDED A
DISTANCE OF 60 FEET TO A POINT; THENCE WEST IN A STRAIGHT LINE PARALLEL TO AND
DISTANT 60 FEET SOUTH, MEASURED-AT RIGHT ANGLES FROM SAID NORTH LINE OF
SECTION 30, A DISTANCE OF 286.00 FELT-TO A POINT; THENCE SOUTH IN A STRAIGHT LINE
MEASURED AT RIGHT ANGLES TO THE LAST DESCRIBED COURSE, A DISTANCE OF 5.00
FEET TO A POINT: THENCE WEST IN A STRAIGHT LINE PARALLEL TO AND EMSTANT 63.00
FEET SOUTH. MEASURED AT RIGHT ANGLES 'R0/ SAID NORTH LINE OF SECTION 30, A
DISTANCE OF 972.86 FEET TO A POINT OF CURVATURE; THENCE SOUTHWESTERLY ALONG
A CURVED LINE CONCAVE TO THE SOUTHEAST, HAYING A RADIUS OF 65.00 FEET AND A
CENTRAL ANGLE OF 90 DEGREES, 22 MINUTES, 30 SEZONDS. A DISTANCE OF 102,51 FEET TO
A POINT OF TANGENCY N THE EAST LINE OF HARLEM AVENUE AS THE SAME IS NOW
LOCATED AND ESTABLISHED, DISTANT 50.00 FEET EAST McASURED AT RIGHT ANGLES
FROM THE WEST LINE OF SAID SECTION 30; THENCE WEST IN A°3TRAIGHT LINE. A
DISTANCE OF 50.00 FEET TO A POINT IN THE WEST LINE OF SAID SECTION 36: THENCE
NORTH ALONG THE WEST LINE OF SAID SECTION 30; A DISTANCE £iF 130,43 FEET TO THE
POINT OF BEGINNING (EXCEPTING THAT PART OF THE ABOVE DESCRIBED PREMISES
PREVIOUSLY DEDICATED OR NOW USED FOR HARLEM AVENUE AND © LRMAK ROADY, ALL
IN COOK COUNTY, [LLINOIS.

Common Address: 7181 West Cermak Road. Berwyn, lllinois

Permanent Index No. 16-30-100-012: 16-30-100-013 and 16-30-100-014
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