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Loan No.: XXXX9260-10000

Mail to:

M&I Marshall and Ilsley Bank
Attn: Collateral Department
401 North Executive Drive
Brookfield, WI 53005

(262} 938-8639

JUNIOR MORKTGAGE AND SECURITY AGREEMENT and UCC FIXTURE FILING

THIS JUNIOR MGRTGAGE AND SECURITY AGREEMENT (the “Mortgage™), dated
effective as of November ) 2008 is from 2623-27 EVERGREEN, LLC, an Illinois limited
liability company (hereinafter ieferred to as "Mortgagor"), having an address at 425 Huehl Road,
Building 4B, Northbrook, Iilinois 50062 to M&I MARSHALL AND ILSLEY BANK, a Wisconsin
banking corporation, its successors aid 4ssigns (hereinafter referred to as “Mortgagee”™), having an
address at P.O. Box 3114, Milwaukee, WI 53201-3114.

WITNESSETH, that to secure the pa/ment of an indebtedness in the amount of FIVE
HUNDRED THOUSAND AND NO/100THS DOLLARS (8500,000.00) lawful money of the
United States, to be paid with interest thereon accordiiig o a certain note dated August 13, 2007,
herewith between OAK PARK DEVELOPMENT II, LLC, an Illinois limited liability company
(“Debtor”), to Mortgagee, as well as any extension, modifiZation, renewal or substitution thereof
(the “Note™), the Mortgagor hereby mortgages, conveys and ransfers to the Mortgagee all of
Mortgagor's right, title and interest in the property (the “Premises™} sZivated in Cook County, State
of Iltinois, and legally described in Exhibit A attached hereto and mad< a part hereof,

Together with (i) all improvements now or hereafter located therecr, (i) all easements,
rights-of-way and rights used in connection therewith or with a means of acciss faereto and all
tenements, hereditaments and appurtenances thereto, (iii) all fixtures and all furniture, equipment
and other personalty (excluding inventory goods) customarily located on, in or upon said real
property, including but not limited to all machinery used in the operation of the business ccnducted
on said real property, as well as any and all additions, substitutions, replacements and proceeds
thereto or there from, (collectively referred to herein as “Personalty™), (iv) all right, title and interest
ofthe Mortgagor in and to any and all leases, now or hereafter on or affecting the property described
in Exhibit A, (vi) all rents, issues and profits of such real property, with full and complete authority
and right in Mortgagee in case of default of this Mortgage to demand, collect, receive and receipt
for such rents, issues and profits and (vii) all real property legally described in Exhibit A, together
with the improvements thereon, the rights therein, the appurtenances thereto, the Personalty on, in,
upon, attached to or installed therein, the rents, issues and proceeds thereof, the present and future
estates and interest of Mortgagor therein.

And the Mortgagor covenants with the Mortgagee as follows:
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1. Payment of Indebtedness and Performance of ail Obligations and Conditions.

The Mortgagor will pay the indebtedness as in the Note provided and will otherwise duly
comply with the terms thereof and further will timely perform all duties and obligations of
Mortgagor under this Mortgage and all other documents securing the Note,

2. Title to Premises.

Mortgagor represents and covenants that (i) Mortgagor is seized of a fee simple estate in
the Premises and the improvements, and that the Premises is free and clear of all liens and
encumbrances, other than Permitted Encumbrances, (ii) Mortgagor has full legal power, right and
authority t0 martgage, pledge and convey the fee simple estate and (iii) this Mortgage creates a
second lien ¢ tlic fee simple estate, subject only to the Permitted Encumbrances.

3. Maintenancs of Premises Changes and Alterations.

A. Mortgagor siiail () promptly repair, restore, replace or rebuild any portion of the
Premises which may become dam=oed or be destroyed whether or not proceeds of insurance are
available or sufficient for that purpose. (b) keep the Premises in good condition and repair, free from
waste; (¢} pay all operating costs of t'ie Premises; (d) complete, within a reasonable time, any
building or buildings or other improverae:ts now or at anytime in the process of erection upon the
Premises; (¢) comply with all requirements cfstatures, ordinances, rules, regulations, orders, decrees
and other requirements of law relating to the premises or any part thereof by any federal, state or
local authority; (f) refrain from any action and coiret any condition which would increase the risk
of fire or other hazard to the Improvements or any portici thereof; (g) comply with any restrictions
and covenants of record with respect to the Premises and i use thereof; and observe and comply
with any conditions and requirements necessary to preserve and extend any and all rights, licenses,
permits (including without limitation zoning variances, special ez cepions and nonconforming uses),
privileges, franchises and concessions that are applicable to the Prepises or its use and occupancy;
and (h) cause the Premises to be managed in a competent and professional manner. Without the
prior written consent of Mortgagee, or its successors or assigns, Mortgagor shall not cause, suffer
or permtit any (i) material alterations of the Premises except as required by law or ordinance or
except as permitted or required to be made by the terms of any Leases approved by Mortgagee; (ii)
change in the intended use or occupancy of the Premises, including without limitatior. any change
which would increase any fire or other hazard; (iii) change in the identity of the person or firm
responsible for managing the Premises; (iv) zoning reclassification with respect to the Preriizis; (v)
unlawful use of, or nuisance to exist upon, the Premises; or (vi) granting of any easements, licenses,
covenants, conditions or declarations of use against the Premises, other than use restrictions
contained or provided for in Leases approved by Mortgagee.

4. Taxes and Liens.
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Payment. Unless Lender has established an escrow for such payment as provided herein,
Mortgagor shall pay or cause to be paid when due and before any penalty attaches, all general and
special taxes, assessments, water charges, sewer charges, and other fees, taxes, charges and
assessments of every kind and nature whatsoever levied or assessed against the Premises or any part
thereof or any interest therein or any obligation or instrument secured hereby, and all installments
thereof (all herein generally called "Taxes"), whether or not assessed against Mortgagor, and
Mortgagor shall furnish to Mortgagee receipts therefor on or before the date the same are due; and
shall discharge any claim or lien relating to taxes upon the Premises.

Subject to applicable law or to a written waiver by Mortgagee, Mortgagor shall pay to
Mortgagee on the day monthly installments of principal and interest are payable under the Note until
the Note is paid in full, a sum (herein "Funds"), equal to one-twelfth of (a) the taxes and assessments
which may be ievied on the Property, and (b) the yearly premium installments for fire and other
hazard insurance, reat loss insurance and such other insurance covering the Property as Mortgagee
may require pursuail ty paragraph 6 hereof, all as reasonably estimated initially and from time to
time by Mortgagee on che basis of assessments and bills and reasonable estimates thereof. Mortgagor
shall also make a one-tim&-payment to Mortgagee of an amount equal to 1/6th of the annual taxes
and assessments as a reserve. Anv-vaiver by Mortgagee of a requirement that Mortgagor pay such
Funds may be revoked by Morigagee, in Mortgagee's sole discretion, at any time upon notice in
writing to Mortgagor. Mortgagee may require Mortgagot to pay to Mortgagee, in advance, such
other Funds for the other taxes, charge:, nremiums, assessments and impositions in connection with
Mortgagor or the Premises which Mortgag=c shall reasonably deem necessary to protect Mortgagee's
interests (herein "Other Impositions"). Unlcss otherwise provided by applicable law, Mortgagee
may require Funds for Other Impositions to be paid by Mortgagor in a lump sum or in periodic
installments, at Mortgagee's option.

Mortgagee shall apply the Funds to pay said rents; t=xes, assessments, insurance premiums
and Other Impositions so long as Mortgagor is not in brescii of any covenant or agreement of
Mortgagor in this Instrument. Mortgagee shall make no charg: fo so holding and applying the
Funds, analyzing said account or for verifying and compiling sai2 23sessments and bills, unless
applicable law permits Mortgagee to make such a charge. Mortgagor and-Mortgagee may agree in
writing at the time of execution of this Instrument that interest on the Funds shall be paid to
Mortgagor, and unless such agreement is made or applicable law requires interesy, earnings or profits
to be paid, Mortgagee shall not be required by Mortgagor to any interest, earnings o1 profits on the
Funds. Mortgagee shall give to Mortgagor, without charge, an annual accounting of the Funds in
Mortgagee's normal format showing credits and debits to the Funds and the purpose forwhich each
debit to the Funds was made. The funds are pledged as additional security for the sums secaved by
this Instrument.

I the amount of the Funds held by Mortgagee exceeds the amount permitted by applicable
law, Mortgagee shall account to the Mortgagor for the excess funds in accordance with the
requirements of applicable law. If at any time the amount of the Funds held by Mortgagee shall be
less than the amount necessary to pay taxes, assessments, insurance premiums, rents and Other
Impositions, as they fall due, Mortgagor shall pay to Mortgagee any amount necessary to make up
the deficiency within thirty days after notice from Mortgagee to Mortgagor requesting payment
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thereof. In the event the Mortgagor does not remit the sum to the Mortgagee necessary to pay taxes,
assessments, insurance premiums, rents and other impositions within said thirty day period,
Mortgagee may, in its discretion, but shall not be obligated to, advance funds necessary to pay the
charges described in this paragraph, and any amounts advanced by the Mortgagee hereunder shall
be added to the balance due under the Note, and interest shall accrue upon said amounts at the
Interest Rate described in the Note. The failure of the Mortgagor to remit any amounts requested
by the Mortgagee hereunder within thirty days of its notice to the Mortgagor shall be considered an
Event of Default of this Mortgage, and thereafter interest shall accrue on any amounts advanced by
the Mortgagee under this paragraph at the Default Rate described in the Note.

Upen an Event of Default, Mortgagee may apply, in any amount and in any order as
Mortgagce shall determine in Mortgagee's sole discretion, any Funds held by Mortgagee at the time
of applicaticn 3} to pay rents, taxes, assessments, insurance premiums and Other Impositions which
are now or wini pusafter become due, or (ii) as a credit against sums secured by this Instrument.
Upon payment in 11 of all sums secured by this Instrument, Mortgagee shall promptly refund to
Mortgagor any Fundsneld by Mortgagee.

If the Mortgagor shali t2il to keep pay any real estate taxes or other liens encumbering the
Premises, when due, in accordance with the requirements of this Paragraph, the Mortgagee shall
have the rights, at its option and_in addition to any other remedies available to it under this
Mortgage, to pay such taxes or other (ie.1s, and any amounts paid thereon by the Mortgagee shall
constitute additional indebtedness secured Uy this Mortgage, shall bear interest at the Default Rate,
as set forth in the Note from the date of payrient,-and shall become immediately due and owing to
the Mortgagee.

5. Insurance.

A. The Mortgagor shall maintain at its sole cost 2 expense, the followmg insurance
coverage with respect to the Premises:

- (i) Insurance against loss of or damage to the Premises by fire-and such other risks as
are customarily insured against in the area in which the Premises are lo‘atéd, including but not
limited to, risks insured against under extended coverage policies with all '»isk and difference in
conditions endorsements, in each case in amounts at all times sufficient to prevint the Mortgagor
from becoming a co-insurer under the terms of the applicable policies and, in any <vxat, in such
amounts and against such insurable risks, as from time to time may reasonably be requied by the
Mortgagee.

(i) Comprehensive general liability insurance against any and all claims (including all
costs and expenses of defending the same) for bodily injury or death and for property damage
occurring upon, in or about the Premises and the adjoining streets or passageways in amounts not
less than $1,000,000.00, with a liability limit of not less than $1,000,000.00;
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(iii) Such other insurance as is customarily purchased in the area for similar types of
business, in such amounts and against such insurable risks, as from time to time may reasonably be
required by the Mortgagee .

The Mortgagor may effect for its own account any insurance not required under the
provisions of subparagraph A hereof, but any insurance effected by the Mortgagor on the Premises,
whether or not required under this Mortgage, shall be for the benefit of the Mortgagee and the
Mortgagor, as their interests may appear, and shall be subject to the provisions of this Mortgage.

C.  If the Mortgagor shall fail to keep the Premises insured in accordance with the
requirements of this Paragraph, the Mortgagee shall have the rights, at its option and in addition to
any oth<r rimedies available to it under this mortgage, to provide for such insurance and pay the
premiums inereof, and any amounts paid thereon by the Mortgagee shall constitute additional
indebtedness-secired by this Mortgage, shall bear interest at the Default Rate, as set forth in the
Note from the datz of payment, and shall become immediately due and owing to the Mortgagee.

D. Allpolicies nfinsurance to be furnished under this Mortgage shall be in forms and with
companies reasonably satisfactory to the Mortgagee , with standard mortgage clauses attached to
or incorporated in all policiesin favor of the Mortgagee, including a provision requiring that the
coverage evidenced thereby sha.l nct be terminated or materially modified without thirty (30)
calendar days’ prior written notice to the Mortgagee . Any or all of such insurance may be provided
for under a blanket policy or policies carried by the Mortgagor or any affiliated corporation.

E. The Mortgagor shall deliver to the Mortgagee the originals of all insurance policies or
certificates of coverage under blanket policies, incluring renewal or replacement policies, and in the
case of insurance about to expire shall deliver renewa’ oz replacement policies or binders as to the
issuance thereof or certificates in the case of blanket policics not less than fourteen (14) days prior
to their respective dates of expiration.

F.  On all insurance policies of the character describét-in clauses (1) and (iii), of
subparagraph A of this Paragraph 5, Mortgagee shall be named s visrtgagee in the standard
mortgage clause and as an additional loss payee where appropriate and such insurance shall be for
the benefit of the Mortgagor and the Mortgagee, as their interest may appear. All such insurance
proceeds shall be applied in accordance with Paragraph 6 below, and any amo nts not so applied
shall be paid to the Mortgagor. '

G. Onall insurance policies of the character described in clause (ii) of subparagiaph A of
this Paragraph 35, Mortgagee shall be named as an additional named insured thereunder.

H. In the event of any loss or damage to the Property, Mortgagor agrees that it shall
continue to pay the principal and interest on the Note notwithstanding any damage, loss or
incapacity to the Property.

6. Damage or Destruction
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A. In case of any damage to or destruction of the Premises or any part thereof from any
cause whatsoever, other than a Taking (as defined in Paragraph 10 below), the Mortgagor shall
promptly give written notice thereof to the Mortgagee , unless in Mortgagor's reasonable opinion
such damage or destruction is less than FIFTY THOUSAND DOLLARS ($50,000.00). In any
event, but subject to the provisions of subparagraph C of this Paragraph 6, Mortgagor shall restore,
repair, replace, or rebuild the same or cause the same to be restored, repaired, replaced or rebuilt to
substantially the same value, condition and character as existed immediately prior to such damage
or destruction of with such changes, alterations and additions as may be made at the Mortgagor's
election pursuant to Paragraph 4. Such restoration, repair, replacement or rebuilding (herein
collectively called "Restoration") shall be commenced promptly and completed with diligence by
the Mortgagor, subject only to delays beyond the control of the Mortgagor.

B. 5usject to subparagraph C of this Paragraph 6, all net insurance proceeds received by
the Mortgagec-j:izuant to this Paragraph 6, at Mortgagee's sole option, may be made available to
the Mortgagor for t= Restoration required hereby in the event of damage or destruction on account
of which such insurarice’proceeds are paid. If at any time the net insurance proceeds which are
payable to the Mortgagor in-accordance with the terms of this Mortgage shall be insufficient to pay
the entire cost of the Restesation, the Mortgagor shall pay the deficiency. In such an event,
Mortgagor shall make all payments from its own funds to the contractor making such Restoration
until the amount of said deficiency has veen satisfied; thereafter, Mortgagee shall, at its sole option,
make subsequent payments from th¢ irsurance proceeds to the contractor, or such other party
Mortgagee deems appropriate. All paymsnts hereunder shall be made only upon a certificate or
certificates of a supervising architect appointd by and reasonably satisfactory to the Mortgagee that
payments, to the extent approved by such supe-vising architect, are due to such contractor for the
Restoration, the Premises is free of all liens of recoid for work, labor or materials, and that the work
conforms to the legal requirements therefor.

C. If an Event of Default (as hereinafter defined;-shall occur, all insurance proceeds
received by the Mortgagee may be retained by the Mortgagee an{ applied, at its option, in payment
of the mortgage indebtedness and any excess repaid to or for the ascrunt of Mortgagor.

7. Indemnification.

The Mortgagor will protect, indemnify and save harmless the Mortgage¢ fron and against
all liabilities obligations, claims, damages, penalties, causes of action, costs and expenses.including,
without limitation, reasonable attorneys' fees and expenses), imposed upon or incurred by s asserted
against the Mortgagee , as a result of (a) ownership of the Premises or any interest therein o7 ze ceipt
of any rent or other sum therefrom, (b) any accident, injury to or death of persons or loss of or
damage to property occurring in, on or about the Premises or any part thereof or on the adjoining
sidewalks, curbs, vaults and thereof or on the adjoining sidewalks, curbs, vaults and vault space, if
any, adjacent parking areas, streets or ways, (c) any use, nonuse or condition of the Premises or any
part thereof or the adjoining sidewalks, curbs, vaults and vault space, if any, the adjacent parking
areas, streets or ways, (d) any failure on the part of the Mortgagor to perform or comply with any
of the terms of this Mortgage, or (¢) the performance of any labor or services or the furnishing of
any materials or other property with respect to the Premises or any part thereof, Any amounts
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payable to the Mortgagee under this Paragraph which are not paid within ten (10) days after written
demand therefor by the Mortgagee shall bear interest at the Default Rate, as set forth in the Note
from the date of such demand and shall constitute additional indebtedness secured by this Mortgage.
The obligations of the Mortgagor under this paragraph shall survive any termination or satisfaction
of this Mortgage.

8. Restrictions on Transfer.

A. Mortgagor, without the prior written consent of Mortgagee, shall not effect, suffer or
permit any Prohibited Transfer (as defined herein). Any conveyance, sale, assignment, transfer, lien,
pledge, mortgage, security interest or other encumbrance or alicnation (or any agreement to do any
of the freroing) of any of the following properties or interests shall constitute a "Prohibited
Transfer™:

(i7 %y Premises or any part thereof or interest therein, excepting only sales or other
dispositions of Coliztersi (herein called "Obsolete Collateral") no longer useful in connection with
the operation of the Fremises, provided that prior to the sale or other disposition thereof, such
Obsolete Collateral has bezn renlaced by Collateral of at least equal value and utility which is
subject to the lien hereof with-the same priority as with respect to the Obsolete Collateral;

(ii) Any shares of capitsl stock of a corporate Mortgagor, a corporation which is a
general partner or managing membei/maziager in a partnership or limited liability company
Mortgagor, or a corporation which is the owner of substantially all of the capital stock of any
corporation described in this subparagraph (cther than the shares of capital stock of a corporate
trustee or a corporation whose stock is publicly tfaded on a national securities exchange or on the
National Association of Securities Dealers' Automaces uotation System);

(i) All or any part of the managing memhe:-or manager interest, as the case may
be, in a limited liability company Mortgagor or a limited lial ility ~ompany which is a general
partner of a partnership Mortgagor;

(iv)  Allorany part of the general partner or joint ventur:: interest, as the case may
be, of a partnership Mortgagor or a partnership which is a manager of a linxied liability company
Mortgagor or the conversion of a partnership Mortgagor to a corporation ¢r linited liability
company; or

(v) Ifthere shall be any change in control (by way of transfers of stock, pa‘tarship
or member interests or otherwise) in any partner, member, manager or shareholder, as applicable,
which directly or indirectly controls the day to day operations and management of Mortgagor and/or
owns a controlling interest in Mortgagor;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security interest, encumbrance or alienation is effected directly, indirectly (including the nominee
agreement), voluntarily or involuntarily, by operation of law or otherwise; provided, however, that
the foregoing provisions of this Paragraph 8 shall not apply (a) to liens securing the Indebtedness,
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(b) to the lien of current taxes and assessments not in default, or (¢) to any transfers of the Premises,
or part thereof, or interest therein, or any beneficial interests, or shares of stock or partnership or
Joint venture intcrests, as the case may be, by or on behalf of an owner thereof who is deceased or
declared judicially incompetent, to such owner's heirs, legatees, devisees, executors, administrators,
estate or personal representatives,

B. In determining whether or not to make the Loan, Mortgagee evaluated the background
and experience of Mortgagor and its beneficiaries in owning and operating property such as the
Premises, found it acceptable and relied and continucs to rely upon same as the means of
maintaining the value of the Premises which is Mortgagee's security for the Note. Mortgagor and
its beneficiaries are well experienced in borrowing money and owning and operating property such
as the Zreraises, were ably represented by a licensed attorney at law in the negotiation and
documentzucs of the Loan and bargained at arm's length and without duress of any kind for all of
the terms and cenditions of the Loan, including this provision. Mortgagor recognizes that
Mortgagee is eniifiad to keep its loan portfolio at current interest rates by either making new loans
at such rates or coliectir.z assumption fees and/or increasing the interest rate on a loan, the security
for which is purchased by-a party other than the original Mortgagor. Mortgagor further recognizes
that any secondary junior finzncing placed upon the Premises (a) may divert funds which would
otherwise be used to pay the Nute; (b) could result in acceleration and foreclosure by any such junior
encumbrancer which would force Mortgagee to take measures and incur expenses to protect its
security; (c) would detract from the value of the Premises should Mortgagee come into possession
thereof with the intention of selling sarie; 211d (d) would impair Mortgagee's right to accept a deed
in lieu of foreclosure, as a foreclosure by Morteagee would be necessary to clear the title to the
Premises. In accordance with the foregoing and for the purposes of (i) protecting Mortgagee's
security, both of repayment and of value of the Prerises; (ii) giving Mortgagee the full benefit of
its bargain and contract with Mortgagor; (iii) allowizg Mortgagee to raise the interest rate and
collect assumption fees; and (iv) keeping the Premises free of subordinate financing liens,
Mortgagor agree that if this Paragraph 8 is deemed a restr=2zit on alienation, that it is a reasonable
one.

9. Priority of Lien: After-Acquired Propeity.

This Mortgage is and will be maintained as a valid first mortgage. Ths Mortgagor will not,
directly or indirectly, create or suffer or permit to be created, or to stand against t1e P emises, or any
portion thereof, or against the rents, issues and profits thereof, any lien, secu:iiy interest,
encumbrance or charge prior to or on a parity with the lien of this Mortgage provided, Liowaver, that
nothing herein contained shall requite the Mortgagor to pay any Impositions or insurance pre’niums
prior to the last day on which the same shall become due and payable without penalty or prevent the
Mortgagor from contesting the validity of any Impositions in accordance with the provisions of this
Mortgage.

Subject to the rights granted under Paragraph 25, the Mortgagor will keep and maintain the
Premises free from all liens for moneys due and payable to persons supplying labor for and
providing materials used in the construction, modification, repair or replacement of the Premises.
If any such liens shall be filed against the Premises, the Mortgagor agrees to cause the same to be
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discharged of record promptly after the Mortgagor has notice thereof, In no event shall Mortgagor
do, or permit to be done, or omit to do, or permit the omission of, any act or thing, the doing of
which, or omission to do which, would impair the security of this mortgage. The Mortgagor shall
not initiate, join in or consent to any change in any private restrictive covenant, zoning ordinance
or other public or private restriction or agreement materially changing the uses which may be made
of the Premises or any part thereof without the express written consent of the Mortgagee .

All propetty of every kinds acquired by the Mortgagor after the date hereof which, by the
terms hereof, is required or intended to be subjected to the lien of this Mortgage shall, immediately
upon the acquisition thereof by Mortgagor, and without any further morigage, conveyance,
assignment or transfer, become subject to the lien and security of this Mortgage. Nevertheless,
Mortgagorsvill do such further acts and execute, acknowledge and deliver such further conveyances,
mortgages, security agreements, financing statements and assurances as Mortgagee shall reasonably
require for acceinplishing the purpose of this Mortgage. If any action or proceeding shall be
instituted to recovar possession of the Premises or any or any part thereof or to accomplish any other
purpose which would materially affect this Mortgage, Mortgagor will immediately, upon service
of notice thereof, deliver to Mortgagee a true copy of each precept, petition, summons, complaint,
notice of motion, order to skow cause, and all other process, pleadings and papers however
designated, served in any suckaction or proceeding.

10. Condemnation.

A. Theterm "Taking" as used herein shall mean a taking of all or part of the Premises under
the power of condemnation or eminent domair., Promptly upon the receipt by Mortgagor of notice
of the institution of any proceeding for the Taking of the Premises or any part thereof, Mortgagor
shall give written notice thereof to Mortgagee and Morigagee may, at its option, appear in any such
proceeding. Mortgagor will promptly give to Mortgages zopies of all notices, pleadings, awards,
determinations and other papers received by Mortgagor in ary such proceeding. Mortgagor shall not
adjust or compromise any claim for award or other proceeds of 4 Taking without having first given
at least thirty (30) days' prior written notice to Mortgagee of the wraposed basis of adjustment or
compromise and without first having received the written consent theiets of Mortgagee. Any award
or other proceeds of a Taking, after allowance for expenses incurred in connection therewith, are
herein referred to as "Condemnation Proceeds”.

B. Inthe event of a Taking of all or substantially all of the Premises, or 2 1:Xing of less
than all or substantially all of the Premises are not susceptible to restoration, the Cordemnation
Proceeds shall be paid to Mortgagee and applied, at its option, (i) to payment of the 1aotgage
indebtedness or, (ii) shall be made available to Mortgagor for the purpose of restoration of any
improvement located on the Premises.

C. If an Event of Default shall occur, any Condemnation Proceeds in the hands of
Mortgagee or to which Mortgagee is entitled may be retained by Mortgagee and, at its option,
applied in payment of the mortgage indebtedness. Any amount remaining in the hands of Mortgagee
following such application shall be paid to Mortgagor.
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11. Right to Inspect.

Mortgagee, its agents and representatives, may at all reasonable times and with reasonable
advanced written notice make such inspections of the Premises as Mortgagee may deem necessary
or desirable.

12. Books and Records; Financial Statements,

Mortgagor will keep and maintain books of records and account relating to the Premises and
operation thereof, including the leases relating to the Premises, which books of record and account
shall, at all reasonable times, be open to the inspection of Mortgagee and its accountants and other
duly autiierized representatives of Mortgagee. Mortgagor shall enter in such books of record and
account full, frue and correct entries in accordance with generally accepted accounting principles

of all dealings-and transactions relative to the Premises there in.

The Mortgagos shall deliver to the Mortgagee, at the place where interest is thereon payable,
financial and operating statcments of the Premises for each fiscal year, as well as a personal financial
statement and then current state.and federal income tax returns for Mortgagor, its constituent
partners, sharcholders or members, as the case may be and any guarantor of the Note. The state and
federal income tax returns shall b deiivered to Mortgagee no later than thirty (30) days after the
return is filed. The financial statemeits for the Premises shall include, without any further request
therefor, (i) annual financial statements forthe Premises including a balance sheet, statement of
income, the budget and rent roll for the Prernises.(if applicable), no later than thirty (30) days after
the end of each calendar year, all in form, scop= and detail satisfactory to Mortgagee and certified
by the chief financial officer or other appropriat¢ olficer, partner or member of Mortgagor, and
(ii) annual financial statements for Mortgagor and thé Piemises and the annual financial statements
for any guarantor of the Note certified by such guarantor s e true, correct and complete, in each
case, no later than ninety (90) days after the end of each var, and an operating budget for the
Premises for the next year. Such financial and operating statements shall consist of a balance sheet,
operating statements, rental, cash flow and expense statements an¢ sopies of bank reconciliations
and statements, all in reasonable detail as may be reasonably requested by Mortgagee. The financial
statements and all other financial and operating statements shall be ¢ertified to Mortgagee by
Mortgagor, as to their truth and accuracy. Ifthe statements furnished by the Mortpagor shall not be
prepared in a form substantially similar to that previously provided Mortgagee, o1 if Mortgagor fails
to furnish the same when due, Mortgagee may audit or cause to be audited the books of vlortgagor,
by an independent certified accountant, at Mortgagor's expense, and the costs of such adsivshall be
so much additional Indebtedness Hereby Secured bearing interest at the Default Rate untii paid, and
payable upon demand. In the event of such an audit, Mortgagor shall cause the books and records
of the Mortgagor to be made available to Mortgagee for such audit purposes.

Mortgagor represents and warrants to its best knowledge, that the financial statements for
Mortgagor and the Premises previously submitted to Mortgagee are true, complete and correct in
all material respects, disclose all actual and contingent liabilities of Mortgagor or relating to the
Premises and do not contain any untrue statement of a material fact or omit to state a fact material
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to such financial statements. No material adverse change has occurred in the financial condition of
Mortgagor or the Premises from the dates of said financial statements until the date hereof.

13. Leases affecting Premises.

A. Mortgagor covenants and agrees to kecp, observe, and perform and to require the
tenants to keep, observe, and perform all of the covenants, agreements, and provisions of any present
or future Jeases of any portion of the Premises on their respective parts to be kept, observed, and
performed, and, in case Mortgagor shall neglect or refuse to do s0, then Mortgagee may, if it shall
so elect, perform and comply with or require performance and compliance by the tenants with any
such lease covenants, agreements and provision, and any sums expended by Mortgagee in
performance. or compliance therewith or in enforcing such performance or compliance by the tenant,
including cOsts, expenses, and reasonable attorneys' fees, shall bear interest from the date of such
expenditures et tlic rate set forth in the note, shall be paid by Mortgagor to Mortgagee upon demand
and shall be deeiiiod a part of the debt secured hereby and recoverable as such in all respects.

B. In additionto the covenants and terms herein contained and not in limitation thereof,
Mortgagor covenants that the Mortgagor will not in any case cancel, abridge or otherwise modify
tenancies, subtenancies, leases, or subleases of the mortgaged property or accept prepayments of
installments of rent to become du= thereunder.

The whole of the principal sum an7 tlie interest shall become due at the option of Mortgage
if Mortgagor fails or refuses to comply witli the provisions of this paragraph.

C. Mortgagor covenants and warrants that, in the event of the enforcement of the
Mortgagee of the remedies provided for by law or by.inis mortgage, any person succeeding to the
interest of the Mortgagor as a result of such enforcement sh4i! not be bound by any payment of rent
or additional rent for more than one (1) month in advance

D. Mortgagor covenants and warrants that should Mortgzgee succeed to the interest of
the Mortgagor, as landlord, under the terms of the leases, pursuant to anEvent of Default as defined
herein, Mortgagee shall not be liable for security deposits for any leases on the property.

E. In addition to the above Mortgagor covenants and agrees as follows:

(i) The Mortgagor will not (a) execute an assignment of the rents ot any part
thereof from the premises unless such assignment shall provide that it is subordinate to the
assignment contained in this mortgage and any assignment executed pursuant hereto: or, (b) except
where the lessee is in default thereunder, terminate or consent to the cancellation or surrender of any
lease of the premises or of any part thereof, not existing or hereafter to be made, having an
unexpired term of two (2) years or more unless, promptly after the cancellation or surrender of any
lease, a new lease is entered into with a new lessee on substantially the same terms as the terminated
or cancelled lease; or (¢) modify any such lease so as to shorten the unexpired term thereof or so as
to decrease the amount of the rents payable thereunder: or (d) accept prepayments of more than two
months installments of rents to become due under such leases, except prepayments in the nature of

11




0835029039 Page: 13 of 28

UNOFFICIAL COPY

security for the performance of the lessees thereunder: or (e) in any other manner impair the value
of the mortgaged property or the security of the Mortgagee for the payment of the principal of, and
interest on, the Note without Mortgagee's prior written consent.

(i)  The Mortgagor will not execute any lease of all or a substantial portion of the
premises except for actual occupancy by the lessee thereunder, and will at all times promptly and
faithfully perform, or cause to be performed, all of the covenants, conditions and agreements
contained in all leases of the premises now or hereafter existing, on the part of the lessor thereunder
to be kept and performed. If any of such leases provide for the giving by the lessee of certificates
with respect to the status of such leases, the Mortgagor shall exercise its right to request such
certificates with five (5) days of any demand therefor by the Mortgagee .

di)  The Mortgagor shall furnish to the Mortgagee within thirty (30) days after a
request by the viostgagee to do so, a written statement containing the names of all lessees of the
premises, the terins of their respective leases, the spaces occupied and the rental paid.

(iv) Mzoitgagor covenants and agrees that all agreements to pay leasing
commissions (a) shall provice that the obligation to pay such commissions will not be enforceable
against any party other than the'party who entered into such agreement, (b) shall be subordinate to
the lien of this Mortgage, and (c) thall not be enforceable against the Mortgagee. Mortgagor shall
furnish Mortgagee with evidence of tt'e foregoing which is in all respects satisfactory to Mortgagee.

(v)  Mortgagor further covenants and agrees that all agreements to manage the
Premises (a) shall provide that the obligation to pay any amount thereunder shall not exceed the sum
of five percent (5%) of the gross revenues generat¢d {rom the Premises and will not be enforceable
against any party other than the party who entered into such agreement (b) shall provide that such
agreement, together with any and all liens and claims foricp that any manager or other person or
- entity performing the duties of a manager thereunder has orxiiay thereafter have thereunder or for
managing the Premises or any part thereof, shall be in all resp:cts'subordinate to the lien of the
Mortgage and (c) shall not be enforceable against the Mortgage. Mortzagor shall furnish Mortgagee
with evidence of the foregoing which is in all respects satisfactory to-Mortgagee.

14,  Hazardous Substances.

Mortgagor covenants and represents that it shali maintain and keep the Premises free at all
times of any environmental violation, waste, hazard or damage, including toxic chemiczls; asbestos,
or gasoline, and that the Mortgagor shall provide reasonable proof required by the Mortgzge: that
the Premises are free from any environmental waste, hazard, or damage. Further, the Mortgagor
represents that, to its best knowledge, the Premises shall not violate any state or federal
environmental statute, regulation or law. The Mortgagor covenants and agrees that the Mortgagor
shall not, nor shall the Mortgagor voluntarily or knowingly permit any other person or entity to,
place, hold, locate or dispose of any hazardous Substances on, under or at the Premises or any part
thereof, except in accordance with applicable law. Without limiting the foregoing, Mortgagor shall
not cause or knowingly permit the Premises to be used to generate, manufacture, refine or process
Hazardous Substances, nor shall Mortgagor knowingly cause or permiit, asa result of any intentional
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or unintentional act or omission on the part of Mortgagor or any tenant or subtenant, a release of
hazardous Substances onto the Premises or onto any other property. Mortgagor shall comply with
and use its reasonable efforts to ensure compliance by all tenants and subtenants with all applicable
federal, state and local laws, ordinances, rules and regulations, and use reasonable efforts to ensure
that any and all tenants and subtenants obtain and comply with any and all approvals, registrations
or permits required thereunder. The Mortgagee reserves the ri ght to require the Mortgagor to obtain
environmental risk studies and reports at any time during the term of this Mortgage. If at any time
any soil test or any other environmental test of the Premises evidences environmental violations or
dangers, the Mortgagor shall have a period of sixty (60) days to remedy said violation and deliver
an updated test to Mortgagee evidencing that the environmental violations or dangers have been
removed. Ifthe Mortgagor fails to remediate the environmental dangers evidenced by the requisite
soil or £i:vironmental test within sixty (60) days, or if any other environmental violation, waste,
hazard, or.damage occurs on the Premises and is not remedied within said 60 day period, said
environmentalvielation, waste, hazard or damage shall be considered an Event of Default under the
terms of this Mortgage, and the Mortgagee shall have the right, at its option, but shall have no
obligation, to cure unv environmental violation, waste, hazard or damage on behalf of the
Mortgagor, and any an{-all amounts advanced by the Mortgagee hereunder shall become an
additional indebtedness of th¢ Mortgagor under the Note and this Mortgage, and interest shall accrue
on said amounts advanced by the Mortgagee at the Default Rate as set forth in the Note. Any
amounts advanced by the Morgagee under this paragraph, plus interest thereon, shall be
immediately due and payable by the Mortgagor,

The Mortgagee shall have the right .o direct the Mortgagor to conduct environmental tests
upon the Premises at the Mortgagor's expense and to provide the Mortgagee with updated test
reports detailing the results of the environmeits. tests. Upen receipt of a request for an
environmental test from the Mortgagee, the Mortgaugar-shall have a period of sixty (60) days to
provide the Mortgagee with the results of the requisite e:ivitonmental test, unless a shorter period
is demanded by a local, state or federal governmental agency,in which case Mortgagor shall provide
said results within the time period requested by such local, state or faderal governmental agency.
Any failure of the Mortgagor to conduct any environmental test reqrested by the Mortgagee, or to
provide the Mortgagee with test results, shall be considered an Evenio® D<fault under the terms of
this Mortgage.

The Mortgagor agrees that, in addition to its representations provided in prag -anh 14 above,
it shall, at its own expense, comply with any operation or management plan proposzd By any state
or federal agency for the removal of asbestos from the Premises. The failure of the Marigagor to
comply with this paragraph shall be considered an Event of Default under this Mortgage.

The Mortgagor hereby agrees to indemnify the Mortgagee, its employees, agents, officers
and directors, and hold the Mortgagee harmless from and against any and all losses, liabilities
(including strict liability), damages, injuries, penalties, fines, settlements, expenses and costs of
whatever kind or nature, known or unknown, contingent or otherwise, including, without limitation,
reasonable attorneys' fees, of any settlement or judgment and claims of any and every kind
whatsoever paid, incurred or suffered by, or asserted against, the Mortgagee by any person or entity
or governmental agency, for, with respect to, or as a direct or indirect result of (i) the presence of
or under, or the escape, leakage, disposal, spillage, emission, discharge or release from the Premises
of any Hazardous Substance in violation of applicable law or (ii) at any time, the incorrectness or
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breach of this covenant, warranty or representation set forth in this Mortgage, including, without
limitation, any violation or claim arising under the Comprehensive Environmental Response,
Compensation and Liability Act, the Superfund Amendment and Reauthorization Act, the Resource
Conservation and Recovery Act, the Federal water Pollution Control Act, the Federal Environmental
Pesticides Act, the Clean Water Act, the Clean Air Act, and so called federal, state or local
"Superfund"” or "Superlien” statute, or any other statute, law, ordinance, code, rule, regulation, order
or decree regulating, relating to or imposing liability (including strict liability), or standards of
conduct concerning any Hazardous Substance, regardless of whether or not caused by, on behalf of,
or within the control of the Mortgagor; provided however, that the Mortgagor shall not indemnify
the Mortgagee for any such losses, liabilities, damages, injuries, expenses or costs related to or
involving Hazardous Substances placed or disposed of on the Premises after Mortgagee acquired
possessiziior title to the Premises through foreclosure or deed in lieu of foreclosure.

For purpeses of this Mortgage, the term "Hazardous Substances” shall mean and include
those elements o: campounds which are contained in the list of hazardous substances adopted by
the United States Envirsnmental Protection Agency ("EPA") and the list of toxic pollutants
designated by Congress irthe EPA or defined by any other federal, state or local statute, law,
ordinance, code, rule, regulation, order or decree regulating, relating to, or imposing liability
(including strict liability) or standards of conduct concerning any hazardous, toxic or dangerous
waste, substance or matetial, as n¢w or at any time hereinafter in effect.

It the Mortgagor receives any nocice or actual knowledge of (i) the occurrence of any event
involving the use, spill, release, leak, seepage, discharge or clean up of any Hazardous Substance,
or (ii) any compliant, order, citation or other nctice with regard to air emissions, water discharges,
or any other environmental, health or safety matt>r uffecting the Mortgagor or the Premises (an
"Environmental Complaint") from any person or entity (inzluding, without limitation, the EPA) then
the Mortgagor shall immediately notify the Mortgagee orzily and in writing of any such notice and,
ifthe Environmental Complaint is in writing, shall immediatey deliver a copy of the Environmental
Complaint to Mortgagee. Further, the Mortgagor shall immediately commence all actions necessary
to clean up, remove, resolve and comply with any complait—order, citation, notice or
Environmental Complaint as may be required to comply with applicablé inw.

In addition to all other rights granted to the Mortgagee, upon hz occurrence of an
Environmental Complaint and the Mortgagor's failure to commence the cle2n ur, removal or
resolution of any Hazardous Substance or Environmental Complaint as required by sprficable law
within thirty (30) days notice of breach of a covenant or warranty or receipt of notice or raowledge
specified herein and to thereafter continuously and diligently proceed with such clean up, 'enioval
or resolution, except as may be delayed by an act of God, strike, act of the public enemy, war,
blockade, public riot, fire, storm, flood and explosion ("Force Majeure®), the Mortgagee shall have
the right, but not the obligation, to enter onto the Premises or to take such other actions as it deems
necessary or advisable to clean up, remove, resolve or minimize the impact of, or otherwise deal
with, any such Hazardous Substance or Environmental Complaint following receipt of any notice
from any person or entity (including without limitation, the EPA) asserting the existence of any
Hazardous Substance or an Environmental complaint pertaining to the Premises or any part thereof,
which, if true, could result in an order, suit or other action against the Mortgagee and/or which, in
the reasonable opinion of the Mortgagee, could have a materially adverse impact on the value of the
Premises or otherwise jeopardize the Mortgagee's lien against the Premises granted or created under
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the Mortgage. Any funds of the Mortgagee used for any purpose referred to in this Section shall
constitute advances secured by the Loan Documents and shall bear interest at the Default Rate
specified in the Note to be applicable after default thereunder.

The provision of this Section 14 shall be in addition to any and all other obligations and
liabilities Mortgagor may have to Mortgagee and shall survive the transactions contemplated herein.

15. Events of Default,
In the case one or more of the following events (“Events of Default”) shall occur, to-wit:

AL T default shall be made in the payment of any installment of interest, or of principal and
interest, onthz-Note, or in the payment of any other amount required to be paid thereunder or
hereunder wheitlie same or any part thereof shall become due and payable, and if such default shall
not have been cures within the time period, if any, given under the Note or this Mortgage; or,

B. Subject to the “igits granted under Paragraph 25, if default shall be made in the payment
of any Imposition when the sarie shall become due and payable, and if such default shall remain
uncured for a period of fifteen {15) days of such default; or,

C. If default shall be made in'th nerformance of any of the other covenants or provisions
of the Note or this Mortgage and if such cefaxit shall remain uncured for a period of thirty (30) after
written notice from Mortgagee, provided that, if the default is curable but not reasonably capable
of being cured within such thirty (30) day pétioa. such default shall be deemed cured for the
purposes hereofif, and so long as, Mortgagor shall co:pmence such cure within such thirty (30) day
period and diligently pursue said cure to completion; 1.

D. If Mortgagor shall make a general assignment fo.ine benefit of creditors, or shall state
in writing or by public announcement its inability to pay its debts as they become due, or shall file
a petition in bankruptcy, or shall be adjudicated a bankrupt, or msetvent, or shall file a petition
seeking any reorganization, arrangement, composition, readjustment, licuidation, dissolution or
similar relief under any present or future statute, law or regulation, or shail fil¢ an answer admitting
or not contesting the material allegations of a petition against it in any such proceeding, or shall seek
or consent to or acquiesce in the appointment of any trustee, receiver or liquidatc of Mortgagor or
any material portion of their assets; or,

E. If, within Sixty (60) days after thc commencement of any proceeding against Mitgagor
seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any present or future statute, law or regulation, such proceeding shall not have
been dismissed, or if, within Sixty (60) days after the appointment, without the consent or
acquiescence of Mortgagor, of any trustee, receiver or liquidator of Mortgagor or any material
portion of their assets, such appointment shall not have been vacated; or,

F. IfaProhibited Transfer occurs or any representation or warranty made by Mortgagor in
this Mortgage, or made heretofore or contemporaneously herewith in any other instrument,
agreement or written statement in any way related hereto or to the loan transaction with which this
Mortgage is associated, shall prove to have been false or incorrect in any material respect on or as
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of the date when made and such falsity or incorrectness shall materially affect the security of this
Mortgage.

Then, in any such event, at the option of Mortgagee, the entire unpaid principal balance of
the Note secured hereby, the applicable premium, if any, and all accrued and unpaid interest under
the Note, and any other sums secured hereby shall be due and payable immediately and, thereafter,
each of said amounts shall bear interest at the Default Rate as defined in the Note. All costs and
expenses incurred by, or on behalf of, Mortgagee (including, without limitation, reasonable
attorneys' fees and expenses) occasioned by an Event of Default by Mortgagor hereunder shall be
immediately due and payable by Mortgagor and, thereafier, each of said amounts shall bear interest
at the Default Rate as defined under the Note. Afier any such Event of Default, Mortgagee may
institute; or sause to be instituted, proceedings of the realization of its rights under this Mortgage
or the Note:

16. Righis; Powers and Remedies of Mortgagee.

If an Event of Defaalt shall oceur, Mortgagee may, at any time, at its election and to the
cxtent permitted by law and afier expiration of any applicable grace period:

A. Advertise the Premiscs or any part thereof for sale and thereafter sell, assign, transfer
and deliver the whole, or from time (o “ime any part, of the Premises, or any interest in any part
thereof, at any private sale or at public aue.ish, with or without demand upon Mortgagor, for cash,
on credit or in exchange for other property, for immediate or future delivery, and for such price and
on such other terms as Mortgagee may, in its discreiion, deem appropriate or as may be required by
law. The exercise of this power of sale by Mortgagez. shall be in accordance with the provisions of
any statute of the State of Illinois now or hereafter i e/fzct which authorizes the enforcement of a
mortgage by power of sale, or any statute expressly ameuding the foregoing:

B.  With due process of law, enter upon and take poss:ssior of the Premises or any part
thereof by force, summary proceedings, ejectment or otherwise, and'ray remove Mortgagor and all
other persons and any and all property therefrom, and may hold, operaie. inozage, and lease the same
and receive all earnings, income, rents, issues and proceeds accruing with respect thereto,
Mortgagee shall be under no liability for or by reason of such entry, taking ¢f possession, removal,
holding, operation or management, except that any amounts so received stall be applied as
hereinafter provided in this Paragraph; and

C. Make application for the appointment of either an order for mortgagee in posseszion or
a receiver for the Premises whether such Mortgagee in possession or receivership be incident to a
proposed sale of said Premises or otherwise, and Mortgagor hereby consents to the appointment of
such receiver and agrees not to oppose any such appointment. Further, Mortgagor agrees that
Mortgagee shall be appointed mortgagee in possession or receiver of the Premises, at Mortgagee's
option.

In the event the right to accelerate the indebtedness secured hereby or to foreclose the
Mortgage has accrued to Mortgagee , whether the entire debt has then been accelerated, Mortgagee
may, with order of Court notice to or demand upon Mortgagor, take possession of the Premises.
Should Court proceedings be instituted, Mortgagor hereby consents to the entry of an order by
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agreement to effect and carry out the provisions of this Subparagraph C. While in possession of the
Premises, Mortgagee shall have the following powers:

(1) To collect the rents and manage, lease alter and repair the Premises cancel or
modify existing leases, obtain insurance and in general have all powers and rights
customarily incident to absolute ownership; and

(ii) To pay out of the rents so collected the management and repair charges, taxes,
insurance, commissions, fees and all other expenses and, after creating reasonable
reserves, apply the balance (if any), on account of the indebtedness secured hereby:,

Mortzagee may remain in possession of the Premises, in the event of a foreclosure, until the
foreclosuresal2 and thereafter during the entire period of redemption (ifany), ifa deficiency exists.
Mortgagee shaitincur no liability for, nor shall Mortgagor assert any claim, set-off or recoupment
as a result of, any z<tion taken while Mortgagee is in possession of the Premises, except only for
Mortgagee 's own gress negligence or willful misconduct. In the event no foreclosure proceedings
are commenced, Mortgag 2 may remain in possession as long as there exists an Event of Default.

In order to facilitate Moztgagee 's exercise of the rights, powers and remedies granted above,
in the event of an uncured default,| Mortgagor hereby irrevocably appoints Mortgagee its true and
lawful attorney to act in its name and stead for the purpose of effectuating any sale, assignment,
transfer or delivery authorized above, whethe: pursuant to power of sale or otherwise, and to execute
and deliver all such deeds, bills of sale, leases, assignments and other instruments as Mortgagee
may deem necessary and appropriate. Notwitl.standing the foregoing, if requested by Mortgagee
or any purchaser from Mortgagee, Mortgagor shail ratify and confirm any such sale, assignment,
transfer or delivery by executing and delivering to Mairtgagee or such purchaser all appropriate
deeds, bills of sale, leases, assignments and other instrumeits as may be designated in such request.
Further, Mortgagor agrees that Mortgagee may be a purchaczr of the Premises or any part thereof
or any interest therein at any sale, whether pursuant to power of salc or otherwise, and may apply
upon the purchase price the indebtedness secured hereby. Any purcracer at any sale shall acquire
good title to the property so purchased, free of the lien of this Mortgage and free of all rights of
redemption in Mortgagor. The receipt of the officer making the sale unde judicial proceedings or
of Mortgagee shall be sufficient discharge to the purchaser for the purchise money and such
purchaser shall not be responsible for the proper application thereof,

Mortgagor hereby waives the benefit of all appraisement, valuation, stay; zxtension,
redemption and equity of redemption laws now or hereafter in force and all rights of marshaling in
the event of any sale hereunder of the Premises or any part thereof or any interest therein.

The Proceeds of any sale of the Premises or part thereof or any interest therein, whether
pursuant to power of sale or otherwise hereunder, and all amounts received by Mortgagee by reason
ofany holding, operation or management of the Premises or any part thereof, together with any other
moneys at the time held by Mortgagee , shall be applied in the following order:

First: To all costs and expenses of the sale of the Premises or any part thereof or any interest

therein, or entering upon, taking possession of, removal from, holding, operating and managing the
Premises or any part thereof, as the case may be, together with (a) the costs and expenses of any
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receiver of the Premises or any part thereof appointed pursuant hereto and (b) any taxes, assessments
or other charges, prior to the lien of this Mortgage, which Mortgagee may consider necessary or
desirable to pay;

Second: To any indebtedness secured by this Mortgage and at the time due and payable,
other than the indebtedness with respect to the Note at the time outstanding;

Third: To all amounts of principal, premium, if any, and interest at the time due and payable
on the Note at the time outstanding (whether at maturity or on a date fixed for any installment
payment or any prepayment or by declaration or acceleration or otherwise), including interest at the
Default Rate, as set forth in the Note, and (to the extent permitted under applicable law) on any
overdueirite-est: and, in case such moneys shall be insufficient to pay in full the amount so due and
unpaid upc:i the Note, then, first, to the payment of all amounts of interest at the time dye and
payable on the 1sie, and second, to the payment of all amounts of principal and premium if any, at
the time due and paysble on the Note and

Fourth: The balince, if any, to the person or entity then entitled thereto pursuant to
applicable state law,

Mortgagor hereby waives ¢ 11 rights of redemption and/or equity of redemption which exists
either by statute and/or common law fir sale under any order or decree of foreclosure of this
Mortgage on its own behalf and on behalfofits beneficiary and of each and every person, except
decree or judgment creditors of Mortgagor vwho may acquire any interest in or title to the Premises
or the trust estate subsequent to the date hereoi

17. Remedies are Curnulative.

Each right, power and remedy of Mortgagee now ot liereafter existing at law or in equity
shall be cumulative and concurrent and shall be in addition t) every right, power and remedy
provided for in this Mortgage, and the exercise of any right, power of remedy shall not preclude the
simultaneous or later exercise of any other right, power or remedy.

18. Taxes on Mortgage or Note.

In the event of the passage of any law which deducts from the value of rea! 1. operty, for
purposes of taxation, any lien thereon and which, in turn, imposes a tax, whether rirzctly or
indirectly, on this Mortgage or on the Note, and if Mortgagor is prohibited by law from payirg the
whole of such tax in addition to every other payment required hereunder, or if Mortgagor, although
permitted to pay such tax, fails to do so in a timely fashion, then, in such event, at the option of
Mortgagee, the entire unpaid principal balance of the Note secured hereby, and all accrued and
unpaid interest under the Note, and any other sums secured thereby shall be due and payable
immediately without premium and, thereafter, each of said amounts shall bear interest at the Default
Rate, as set forth in the Note, from the date advanced until fully repaid by Mortgagor.
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19. Compromise of Actions,

Any action, suit or proceeding brought by Mortgagee pursuant to this Mortgage, or
otherwise, and any claim made by Mortgagee under this Mortgage, or otherwise, may be
compromised, withdrawn or otherwise dealt with by Mortgagee without any notice to or approval
of Mortgagor, except as otherwise provided in this Mortgage,

20, No Waiver.

No delay or failure by Mortgagee to insist upon the strict performance of any term hereof
or of thc Note or to exercise any right, power or remedy provided for herein or therein as a
consequence of an Event of Default hereunder or thereunder, and no acceptance of any payment of
the principal, &ztorest or premium, if any, on the Note during the continuance of any such Event of
Default, shall cuiistivite a waiver of any such term, such Event of Default or such right, power or
remedy preclude any otier or further exercise thereof or the exercise of any other right, power or
remedy. No waiver of any Event of Default hereunder shall affect or alter this Mortgage, which
shall continue in full force 2id effect with respect to any other then existing or subsequent Events
of Default.

21. Further Assurances.

The Mortgagor, at its expense, will execute, acknowledge and deliver such instruments and
take such actions as Mortgagee from time to tiine may reasonably request for the further assurance
to Mortgagee of the properties and rights now or herzafter subjected to the lien hereof or assigned
hereunder or intended so to be.

22, Defeasance.

If Mortgagor shall pay the principal, interest and premiurs, ‘Tany, due under the Note in
accordance with the terms thereof, and if it shall pay all other sums payzble hereunder and shall
comply with all other terms hereof and of the Note, then this Mortgage and the estate and rights
hereby created shall cease, terminate and become void, and thereupon Moitgagee. at the expense
of Mortgagor, shall execute and deliver to Mortgagor such instruments as stall e required to
evidence of record the satisfaction of this Mortgage and the lien thereof, and any suinat the time
held by.

23. Definitions.

Where used in this Mortgage, unless the context clearly indicates a contrary intent or unless
otherwise specifically provided herein, the word “mortgagor” shall be construed as meaning the
Mortgagor and any subsequent owner or owners of the Premises, and the word “mortgagee” shall
be construed as meaning the Mortgagee and any subsequent holder or holders of this Mortgage.

24. Authorization.

The execution of this Mortgage has been duly authorized by the Mortgagor,
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25, Permitted Contests.

Mortgagor, at its expense, may contest, by appropriate legal proceedings conducted in good
faith and with due diligence, the amount or validity or application, in whole or in part, of any
Imposition or lien therefor or the validity of any instrument of record affecting the Premises or any
part thereof, provided that (a) neither the Premises, nor any part thereof or interest therein would be
in any danger of being sold, forfeited or lost, (b) neither Mortgagor nor Mortgagee would be in any
danger of any additional civil or any criminal liability for failure to comply therewith, and (c)
Mortgagor shall have set aside on its books adequate reserves with respect thereto and shall have
furnished such security, if any, as may be required in the proceedings or reasonably requested by
Mortgagse.

26. (_Uriform Commercial Code/Fixture Filing.

This Mortgage constitutes a Security Agreement under the Uniform Commercial Code of
the state in which the Pernises are located (herein called the "Code") with respect to any part of the
Premises which may or mightnow or hereafter be or be deemed to be personal property, fixtures or
property other than real estaté itcluding but not limited to all personal property and fixtures in
connection with the Premises, any Equipment, Inventory, Accounts, Chattel Paper, Intangibles,
Fixtures, Documents and Instrumeiits a3 defined in the Code including all proceeds and products
thereof, all insurance and condemnation proceeds, all building materials, all construction and
architectural contracts and all plans and spécifications (all for the purposes of this Section 26 called
"Collateral"); all of the terms, provisions, conditions and agreements contained in this Mortgage
pertain and apply to the Collateral as fully and to the same extent as to any other property
comprising the Premises; and the following provisions.of this Section 26 shall not fimited the
generality or applicability of any other provision of this Mczigage but shall be in addition thereto:

a) The Mortgagor (being the Debtor as that term is vsed in the Code) is and will be the
true and lawful owner of the Collateral, subject to no liens, charges ot encumbrances other than the
lien hercof and Permitted Encumbrances,

b) The Collateral is to be used by the Mortgagor solely for business purposes, being
installed upon the Premises for Mortgagor's own use, ot as the equipment and furrashings furnished
by Mortgagor, as landlord, to tenants of the Premises.

¢) The Collateral will be kept at the real estate comprised in the Premises, and il not
be removed therefrom without the consent of the Mortgagee (being the Secured Party as that term
is used in the Code) by Mortgagor or any other person; and the Collateral may be affixed to such
real estate but will not be affixed to any other real estate.

d) The only persons having any interest in the Premises are the Mortgagor, its
beneficiaries and the Mortgagee.

€) There is no Financing Statement covering any of the Collateral or any proceeds
thereof is on file in any public office except pursuant hereto; and Mortgagor will at its own cost and
expense, upon demand, furnish to the Mortgagee such further information and will execute and
deliver to the Mortgagee such financing statement and other documents in form satisfactory to the

20




0835029039 Page: 22 of 28

UNOFFICIAL COPY

Mortgagee and will do all such acts and things as the Mortgagee may at any time or from time to
time reasonably request or as may be necessary or appropriate to establish and maintain a perfected
security interest in the Collateral as security for the Note, subject to no adverse liens or
encumbrances; and the Mortgagor will pay the cost of filing the same or filing or recording such
financing statements or other documents, and this instrument, in all public offices wherever filing
or recording is deemed by the Mortgagee to be necessary or desirable,

f) Upon the occurrence of any Event of Default hereunder (regardless of whether the
Code has been enacted in the jurisdiction where rights or remedies are asserted) and at any time
~ thereafter (such default not having previously been cured), the Mortgagee at its option may declare
the Note immediately due and payable, and thereupon Mortgagee shall have the remedies of a
secured parly under the Code, including without limitation, the ri ghtto take immediate and exclusive
possession of'the Collateral, or any part thereof, and for that purpose may, so far as the Mortgagor
can given autherity therefor, with judicial process, enter (if this can be done without breach of the
peace), upon ary riace where the Collateral or any part thereof may be situated and remove the same
therefrom (provided that if the Collateral is affixed to real estate, such removal shall be subject to
the conditions stated it the Code); and the Mortgagee shall be entitled to hold, maintain, preserve
and prepare the Collateral for cale, untii disposed of, or may propose to retain the Collateral subject
to Mortgagor's right of rederapition in satisfaction of the Mortgagor's obligations, as provided in the
Code. The Mortgagee without removal may render the Collateral unusable and dispose of the
Collateral on the Premises. The Murtgagee may require the Mortgagor to assemble the Collateral
and make it available to the Mortgagee iopits possession at a place to be designated by Mortgagee
which is reasonably convenient to both partirs. The Mortgagee will give Mortgagor at least ten (10)
days notice of the time and place of any public saiz thereof or of the time after which any private
sale or any other intended disposition thereof is mnde. The requirements of reasonable notice shall
be met if such notice is mailed, by certified mail or “quivalent, postage prepaid, to the address of
Mortgagor shown in Section 28 of this Mortgage, at leasten (10) days before the time of the sale
or disposition. The Mortgagee may bid at any public sele-and if the Collateral is of a type
customarily sold in a recognized market or is of a type which is the subject of widely distributed
standard price quotations, Mortgagee may bid at private sale. Ay such sale may be held as part
of and in conjunction with any foreclosure sale of the real estate coraniized with the Premises, the
Collateral and real estate to be sold as one lot if Mortgagee so elects. 7lic net proceeds realized
upon any such disposition, after deduction for the expenses of retaking, holdirg, preparing for sale,
selling or the like and the reasonable attorneys' fees and legal expenses incurred by Merigagee, shall
be applied in satisfaction of the Note. The Mortgagee will account to the Mortgago: for zny surplus
realized on such disposition.

g The remedies of the Mortgagee hereunder are cumulative and the exercise of any one
or more of the remedies provided for herein or under the Code shall not be construed as a waiver of
any of the other remedies of the Mortgagee , including having the Collateral deemed part of the
realty upon any foreclosure thereof so long as any part of the Note remains unsatisfied.

h) The terms and provisions contained in this Section 26 shall, unless the context
otherwise requires, have the meanings and be construed as provided in the Code.

This Mortgage is intended to be a UCC Financing Statement/Fixture filing within the

purview of section 9-502 of the Uniform Commercial Code with respect to the collateral and the
goods described herein, which goods are and may become fixtures relating to the Premises. The
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addresses of the Mortgagor as Debtor and the Mortgagee as Secured Party are set forth herein. This
Mortgage is to be filed for record with the Recorder of Deeds of the county or counties where the
Premises are located. '

27. Amendments.

This Mortgage cannot be changed or terminated orally but may only be amended, modified
or terminated pursuant to written agreement between Mortgagor and Mortgagec .

28. Notices.

Aay notice, demand or other communication given pursuant to the terms hereof shall be in
writing and“shall be delivered by personal service or sent by registered mail, return receipt
requested, postage prepaid, addressed as follows:

If to Mortgagee: MZ&I Marshall and Ilsley Bank
1515 W. 22" Street - Suite 825
Uak Prook, IL 60523 i
Attn: Jir. Donald Berg

If to Mortgagor : 2623-27 Evergrean, LLC
425 Huehl Road
Building 4 B
Northbrook, Illinois 600,62

with a copy to: Oak Park Development I1, LLC
1755 Braeside
Northbrook, Illinois 60062

or at such other address within the United States or to the attenijon of such other office as either
party shall have designated in writing to the other. Any such notice, demand or other
communication shall be deemed given when received at the office of the ! Avrigagee or Mortgagor
or of any other officer who shall have been designated by the addressee by netice in writing to the

other party.

29, Future Advances.

Mortgagee may, at its sole option and discretion upon request of Mortgagor, at any time
before full payment of this Mortgage, make further advances to Mortgagor, and the same with
interest shall be on a parity with, and not subordinate to, the indebtedness evidenced by the Note and
shall be secured hereby in accordance with all covenants and agreements herein contained, provided,
that the amount of principal secured hereby and remaining unpaid shall not exceed $500,000.00, plus
interest and any advances for the benefit or protection of the Premises, including payment of taxes,
insurance, assessments or levies, with interest on such disbursements as provided in this Mortgage,
and provided, that if Mortgagee shall make further advances as aforesaid, Mortgagor shall repay all
such advances in accordance with the note or notes, or agreement or agreements, ¢videncing same,
which Mortgagor shall execute and deliver to Mortgagee and which shall be payable no later than
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the maturity of this Mortgage and shall include such other terms as Mortgagee shall require.
Notwithstanding anything herein to the contrary, Mortgagor acknowledges that Mortgagee shall be
under no obligation to make any future advances to Mortgagor in connection with this Mortgage,
the Note or the Loan Documents.

30. Expense of Litigation and Preparation Where No Litigation is Initiated.

Ifany action or proceeding be commenced to which Mortgagee is made a party, or in which
it becomes necessary to defend or uphold the lien of this Mortgage, all sums paid by Mortgagee for
the expense (including reasonable attorneys' fees) of any litigation to prosecute or to defend the
rights and lien created by this Mortgage shall be paid by the Mortgagor immediately upon written
demand ‘aerefor, together with interest thereon at the Default Rate set forth in the Note from the date
of payment, or title to, interest in or claim upon the Premises, attaching to or accruing subsequent
to the lien of the this Mortgage, and shall be deemed to be secured by this Mortgage. Mortgagor
further expressiv.agrees to pay all costs and expenses including reasonable attorneys's fees should
Mortgagee incur cosis and attorneys fees relating to this Mortgage even in the event no suit or
litigation is initiated.

31. Cross-Default Clarse.

Afterany applicable cure peijod; any default by Mortgagor in the performance or observance
ofany covenant or condition hereof in aicordance with Paragraph 15 above shall be deemed default
or event of default under each of the Loait Documents, entitling Mortgagee to exercise all or any
remedies available to Mortgagee under the terins ¢f any or all Loan Documents, and any default or
event of default under any other Loan Document shall be deemed a default hereunder, entitling
Mortgagee to exercise any or all remedies provided for herein. Failure by Mortgagee to exercise
any right which it may have hereunder shall not be déeried a waiver thereof unless so agreed in
writing by Mortgagee , and the waiver by Mortgagee of amy dzfault by Mortgagor hereunder shall
not constitute a continuing waiver or a waiver of any other defauit or of the same default on any
future occasion.

Neither the Mortgagor, nor any person claiming under Mortgags:; shall have or €njoy any
right to marshaling of assets, all such right being hereby expressly waived as fo the Mortgagor and
all persons claiming under Mortgagor, including junior lienors. No release of persenal lability of
any person whatever and no release of any portion of the property now or herea2ér/sebiect to the
lien of any of the Mortgage Instruments shall have any effect whatever by way of impairment or
disturbance of the lien or priority of any of said Mortgage Instruments. Any foreclosure or other
approptiate remedy sought may be brought and prosecuted as to any part of the mortgaged security,
wherever located, without regard to the fact that foreclosure proceedings or other appropriate
remedies have or have not been instituted elsewhere on any other Premises subject to the lien of said
Mortgage Instruments or any of them.

32. Disclaimer by Mortgagee.
Mortgagee shall not be liable to any party for services performed or obligations due in
connection with this Loan. Mortgagee shall not be liable for any debts or claims accruing in favor

of any parties against Mortgagor or against the Premises. The Mortgagor is not nor shall be an agent
of Mortgagee for any purposes, and Mortgagee is not a venture partner with Mortgagor in any
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mannet whatsoever.  Approvals granted by Mortgagee for any matters covered under this
Agreement shall be narrowly construed to cover only the parties and facts identified in any written
approval or if not in writing such approvals shall be solely for the benefit of Mortgagor.

33. Miscellaneous.

A. Within fifteen (15) days after request therefor, Mortgagee shall confirm in writing to
Mortgagor, or its designee, the amount then due hereunder and under the Note.

B. Ifthe time of payment of all indebtedness secured hereby or any part thereof be extended
at any time or times, if the Note be renewed, modified or replaced, or if any security for the note be
released;  Mortgagor and any other parties now or hereafter liable for payment of such indebtedness
in whole o:"in part or interested in the Premises shall be held to consent to such extensions,
renewals, modifications, replacements and releases, and their liability and the lien hereof and the
Other Loan Documents and Security Agreements and the rights created hereby and thereby shall
continue in full force, except as to those parties released, the right of recourse against all such other
parties being reserved by Mortgagee.

C. The Loan procecis are to be used, along with Mortgagor's other funds, for the purpose
of providing additional collaterzi to the Lender, and for no other purposes, which shall occur
contemporaneously with the disburscment of the Loan Proceeds. Such use is the business purpose
of Mortgagor's beneficiaries and the Loar js therefore not usurious under 815 ILCS 205/4, of the
Illinois Revised Statutes.

D. This Mortgage shall be binding upon Mortgagor and its successors and assigns, and all
persons claiming under or through Mortgagor or any such successor or assign, and shall inure to the
benefit of and be enforceable by Mortgagee and its sucesssors and assigns.

E. The headings in this Mortgage are for purposes of réteignce only and shall not limit or
otherwise affect the meaning hereof.

F. Tfany clause, phrase, paragraph or portion of this Mortgags  the application thereof
to any person, party or circumstances shall be invalid or unenforceable undeér applicable law, such
event shall not affect, impair or render invalid or unenforceable the remainder o this Mortgage nor
any other clause, phrase, paragraph or portion hereof, nor shall it affect the application ofany clause,
phrase, paragraph or provision hereof to other persons, parties or circumstances.

G. This Mortgage may be executed in several counterparts, each of which shall constitute
an original and all of which shall constitute one and the same instrument,
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IN WITNESS thereof, Mortgagor have caused this Mortgage to be executed as of the date
and year first written above.

MORTGAGOR;

2623-27 EVERGREEN, L1.C,
an lllinois limited liability company

By: Its Members
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STATE OF ILLINOIS )
) SS.

COUNTY OF COTK
%; rllz:
I Alé‘/ >z . a Notary Public in and for said County in the State

aforesaid, DO HEREBY CERTIFY that ALEXANDER TROYANOVSKY and THOMAS
LITWICKI, as Members of 2623-27 EVERGREEN, LLC, an Illinois limited liability company,
personally know to me to be the same persons whose names are subscribed to the foregoing
instrumer: as such Members, appeared before me this day in person and acknowledged that they
signed anc delivered the said instrument as their own free and voluntary act, in their capacity as
Members ‘0f"2623-27 EVERGREEN, LLC as the free and voluntary act of said 2623-27
EVERGREL, L'.C, for the uses and purposes therein set forth.

0% hem L‘l/

GIVEN under 1+ hand and notarial seal this day of 2008.
¢ — v

Notary Public

My Commission Expires:

o#m/;ﬂu
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EXHIBIT A

LEGAL DESCRIPTION

THAT PART OF THE NORTH 26.25 RODS OF THE NORTHEAST QUARTER OF SECTICON
30, TOWNSHIP 42 NORTH, RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN,
LYING EAST OF THE CENTER LINE OF MILWAUKEE AVENUE BOUNDED BY A LINE
DESCRIBED AS FOLLOWS:

BEGINNivG AT THE INTERSECTION OF THE NORTH LINE OF SAID QUARTER SECTION
WITH THE CENTER LINE OF MILWAUKEE AVENUE; THENCE EAST ALONG THE
NORTH LINZL OF SAID NORTHEAST QUARTER, 346.08 FEET TO A POINT ON SAID
NORTH LINE WiiZH IS 470.0 FEET EAST OF THE NORTHWEST CORNER OF SAID
NORTHEASTQUAR1ER; THENCESOUTHAT RIGHT ANGLES TOTHELAST DESCRIBED
LINE, 156.84 FEET; TiiENCE SOUTHWESTERLY 140.66 FEET MORE ORLESSTO A POINT
ON A LINE 255.0 FEET SOLE'TH AS MEASURED AT RIGHT ANGLES, AND PARALLEL
WITH THE NORTH LINE O SAID NORTHEAST QUARTER WHICH IS 50.0 FEET
NORTHEASTERLY, AS MEASUPED AT RIGHT ANGLES, OF THE CENTER LINE OF
MILWAUKEE AVENUE, THENCEWLEST ALONG SAID LINE 225.00 FEET SOUTH OF AND
PARALLEL 6155 FEET TO Tir -CENTER LINE OF SAID ROAD; THENCE
NORTHWESTERLY ALONG THE CENTER LINE OF MILWAUKEE AVENUE, 276.96 FEET
TO THE PLACE OF BEGINNING, COOK COUNTY, ILLINOIS,

PIN: 04-30-201-012-0000

COMMONLY KNOWN AS: 3235 MILWAUKEE AVENUE, CLENVIEW, ILLINOIS

217




