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AMENDED AND RESTATED MORTGAGE 090038283
AND
SECURITY AGREEMENT

THIS AMENDED AND RESTATED MORTGAGE AND SECURITY AGREEMENT
(as the same may hereafter be amended, modified, supplemented, extended, consolidated or
restated from time to time, hereinafter referred to as this "Mortgage") is made as of the ]T-_T_*"' day
of October, 1999, by SIMON PROPERTY GROUP (ILLINOIS), L.P., an Illinois limited
partnership, having its chief executive office at Merchants Plaza -- 15 East, 115 West Washington
Street, Indianapolis, Indiana 46204 ("Mortgagor"), in favor of METROPOLITAN LIFE
INSURANCE COMPANY, a New York corporation, having its principal place of business at
One Madison ‘Avenue, New York, New York 10010 ("Mortgagee").

WITNESSETH:

WHEREAS, Orl-ia Park Joint Venture, an Indiana general partnership (the "Original
Mortgagor"), executed a cerrainMortgage and Security Agreement, dated November 7, 1990 and
recorded with the Recorder of Deerls of Cook County, Illinois on November 9, 1990 as Document
No. 90548023 (the "Original Mortgage"), mortgaging and granting to Mortgagee a security
interest in the real property and personal property described therein (said real estate being legally
described on Exhibit B attached hereto), which Original Mortgage was given to secure, among
other things, a certain Promissory Note dated November 7, 1990 from Original Mortgagor in the
face amount of Twenty-Two Million Two Huadred Fifty Thousand and No/100ths Dollars
(322,250,000.00) (the "Original Note"), which Origiral Note was payable to Mortgagee.

WHEREAS, the Original Note and the Original iviortgage were each modified by, and
assumed by Mortgagor pursuant to, that certain First Note and Mortgage Modification and
Assumption Agreement dated as of September 1, 1994, and recorded with the Recorder of Deeds
of Cook County, Illincis on September 2, 1994 as Document’No. 94775071 (the "First
Modification").

WHEREAS, the outstanding principal balance of the Original Note, as-of October 1, 1999
is Twenty-Two Million One Hundred Sixty-Eight Thousand Five Hundred Seventv-Nine and
No/100ths Dollars ($22,168,579.00), and Mortgagor has requested that Mortgagee dccrease the
stated principal amount of the Original Note to Twenty-One Million Eight Hundred Thousand and
No/100ths Dollars ($21,800,000.00).

WHEREAS, Mortgagor has requested that Mortgagee also amend, modify, and restate the
Origimal Mortgage, as modified by the First Modification and the other documents and instruments
evidencing and/or securing the Original Note, as modified by the First Modification (the
"Original Loan Documents"), and Mortgagee has so agreed to amend, modify and restate the
Original Note, the Original Mortgage, and the other Original Loan Documents upon the terms and
subject to the conditions set forth herein and in such amended and restated Original Loan
Documents.
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WHEREAS, this Mortgage secures: (1) the full WHEREAS, this Mortgage secures: (1)
the full and punctual payment of the indebtedness evidenced by those certain promissory notes
listed on Schedule 2.02 attached hereto and made a part hereof (such notes, together with all notes
issued in substitution or exchange for any of them, as any of the foregoing are amended,
modified, supplemented, extended, consolidated or restated from time to time hereafter, are
hereinafter sometimes collectively referred to as the "Notes") dated as of even date with this
Mortgage, the final payment of each of which is due no later than the first (1*) day of October,
2009 (the "Maturity Date"), unless sooner accelerated pursuant to the terms and provisions of
the Loan Documents (as hereinafter defined), made to the order of Mortgagee in the principal face
amounts set forth on Schedule 2.02, with interest thereon at the rates provided in the Notes,
together »ath any and all renewals, modifications, consolidations and extensions of the
indebtedness-evidenced by the Notes, any and all additional advances made by Mortgagee to
protect or prescive the Property (as hereinafter defined) or any of the property (other than the
- Property) securing tue mortgages or deeds of trust listed onSchedule 2.01 hereto (such mortgages
and deeds of trust listed on Schedule 2,01 (except for this Mortgage), as any of them are
amended, modified, suppiemented, consolidated, extended or restated from time to time, are
sometimes collectively referved 15 as the "Other Mortgage Instruments" and this Mortgage, as
amended, modified, supplementec, consolidated, extended or restated from time to time, and the
Other Mortgage Instruments arc sumetimes collectively referred to as the "Mortgage
Instruments” and individually referred ‘o-as a "Mortgage Instrument"), any and all future
advances as may be made by Mortgagee under this Mortgage or the Other-Mortgage Instruments,
any other amounts required to be paid by IMorigagor under any of the Loan Documents (as
hereinafter defined), and any other amounts required to be paid to Mortgagee under any of the
‘Other Mortgage Instruments or the Loan Documents; 2z and all such indebtedness, advances and
amounts being hereinafter collectively referred to as tb< "Secured Indebtedness"; and (2) full
performance by Mortgagor and the mortgagors, grantors or trustors under the Other Mortgage
Instruments (such mortgagors, grantors and trustors under the Othér Mortgage Instruments being
sometimes collectively referred to as the "Other Indebted Parties" and sometimes individually
referred to as an "Other Indebted Party") of all of the provisions, <zreements, covenants and
obligations contained herein, in the Other Mortgage Instruments or in'any of the other Loan
Documents. The Notes, the Mortgage Instruments and any and all of *he nther documents
evidencing, securing or relating to the indebtedness secured by any of the Mortgase Instruments
are herein sometimes collectively referred to as the "Loan Documents" 20 sometimes
individually referred to as a "Loan Document" (but excluding from the definition of the Loan
Documents (i) that certain Guaranty of even date herewith (the "Guaranty") by Simon Property
Group, L.P., a Delaware limited partnership ("SPG") in favor of Mortgagee, and (ii) those
certain Unsecured Indemnity Agreements and those certain Amended and Restated Unsecured
Indemnity Agreements of even date herewith between Mortgagor, the Other Indebted Parties and
Mortgagee (such instruments are sometimes collectively referred to as the "Indemnity
Agreements" and individually referred to as an "Indemnity Agreement"), which exclusion is
solely for definitional purposes, and is not to in any way limit, waive or release Mortgagor or the
Other Indebted Parties of their obligations thereunder). and punctual payment of the indebtedness
evidenced by those certain promissory notes listed on Schedule 2.02 attached hereto and made a
part hereof (such notes, together with all notes issued in substitution or exchange for any of them,
as any of the foregoing are amended, modified, supplemented, extended, consolidated or restated
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from time to time hereafter, are hereinafter sometimes collectively referred to as the "Notes")
dated as of even date with this Mortgage, the final payment of each of which is due no later than
the first (1%) day of October, 2009 (the "Maturity Date"), unless sooner accelerated pursuant to
the terms and provisions of the Loan Documents (as hereinafter defined), made to the order of
Mortgagee in the principal face amounts set forth on Schedule 2.02, with interest thereon at the
rates provided in the Notes, together with any and all renewals, modifications, consolidations and
extensions of the indebtedness evidenced by the Notes, any and all additional advances made by
Mortgagee to protect or preserve the Property (as hereinafter defined) or any of the property
(other than the Property) securing the mortgages or deeds of trust listed onSchedule 2.01 hereto
(such mortgages and deeds of trust listed on Schedule 2.01 (except for this Mortgage), as any of
them are ar:ended, modified, supplemented, consolidated, extended or restated from time to time,
are sometimes collectively referred to as the "Other Mortgage Instruments” and this Mortgage,
as amended, modifiad, supplemented, consolidated, extended or restated from time to time, and
the Other Mortgage nstruments are sometimes collectively referred to as the "Mortgage
Instruments" and individually referred to as a "Mortgage Instrument"), any and all future
advances as may be mac='by Mortgagee under this Mortgage or the Other Mortgage Instruments,
any other amounts required to te paid by Mortgagor under any of the Loan Documents (as
hereinafter defined), and any othes amounts required to be paid to Mortgagee under any of the
Other Mortgage Instruments or the Eoan Documents, any and all such indebtedness, advances and
amounts being hereinafter collectively reierred to as the "Secured Indebtedness"; and (2) full
performance by Mortgagor and the mortg:.gors. grantors or trustors under the Qther Mortgage
Instruments (such mortgagors, grantors and trastors under the Other Mortgage Instruments being
sometimes collectively referred to as the "Other Ir.debted Parties" and sometimes individually
referred to as an "Other Indebted Party") of all ¢f the provisions, agreements, covenants and
obligations contained herein, in the Other Mortgage instruments or in any of the other Loan
Documents. The Notes, the Mortgage Instruments anu anv-and all of the other documents
evidencing, securing or relating to the indebtedness secured Ly ary of the Mortgage Instruments
are herein sometimes collectively referred to as the "Loan  Documents" and sometimes
individually referred to as a "Loan Document” (but excluding from ke definition of the Loan
Documents (i) that certain Guaranty of even date herewith (the "Guarant;") by Simon Property
Group, L.P., a Delaware limited partnership ("SPG") in favor of Mortgage:, and (ii) those
certain Unsecured Indemnity Agreements and those certain Amended and Resiat=d Unsecured
Indemnity Agreements of even date herewith between Mortgagor, the Other Indébied Parties and
Mortgagee (such instruments are sometimes collectively referred to as the "t Jemnity
Agreements" and individually referred to as an "Indemnity Agreement”), which exclusion is
solely for definitional purposes, and is not to in any way limit, waive or release Mortgagor or the
Other Indebted Parties of their obligations thereunder).

NOW, THEREFORE, IN CONSIDERATION, of the sum of ONE HUNDRED
DOLLARS ($100.00), in hand paid, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, and in order to secure the Secured Indebtedness
and the other obligations of Mortgagor and the Other Indebted Parties set forth in this Mortgage,
the Other Mortgage Instruments and the other Loan Documents, Mortgagor does hereby bargain,
sell, mortgage, transfer, grant, convey, assign and warrant to Mortgagee, its successors and
assigns:
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(A)  All of Mortgagor’s present and future estate, right, title and interest in and to that
certain real property located in the County and State (as defined inExhibit A attached hereto and
made a part hereof) and as more particularly described in Exhibit B attached hereto and made a
part hereof, together with all right, title, interest and estate of Mortgagor, in and to all easements,
rights-of-way, gaps, strips and gores of land, streets, ways, alleys, sewers, sewer rights, waters,
water courses, water rights, privileges, licenses, tenements, hereditaments and appurtenances
whatsoever, in any way appertaining to said real property, whether now owned or hereafter
acquired by Mortgagor, and the reversion(s), remainder(s), possession(s), claims and demands of
Mortgagor in and to the same, and the rights of Mortgagor in and to the benefits of any
conditions -¢ovenants and restrictions now or hereafter affecting said real property (collectively,
the "Land"), wogether with all estate, right, title and interest that Mortgagor now has or may
hereafter acquire i

(1) all things zow or hereafter affixed to the Land, including all buildings, structures
and improvements of every kind and description now or hereafter erected or placed thereon, any
fixtures and any and all machipzry, motors, elevators, boilers, equipment (including, without
limitation, all equipment for the gcrieration or distribution of air, water, heat, electricity, light,
fuel or refrigeration or for ventilaiing or air conditioning purposes or for sanitary or drainage
purposes or for the removal of dust rxfuse or garbage), partitions, appliances, furniture,
furnishings, building service equipment; building materials, supplies, ranges, refrigerators,
cabinets, laundry equipment, hotel, kitchen aad restaurant equipment, computers and software,
radios, televisions, awnings, window shades, veretian blinds, drapes and drapery rods and
brackets, screens, carpeting and other floor coveringe; lobby furnishings, games and recreational
and swimming pool equipment, incinerators and other p:eperty of every kind and description now
or hereafter placed, attached, fixed or installed in such buildings, structures, or improvements and
all replacements, repairs, additions, accessions or substitution or proceeds thereto or therefor (all
of such things whether now or hereafter placed thereon being herevy declared to be real property
and hereinafter collectively referred to as the "Improvements");

) all income, rents, royalties, revenue, issues, profits, proceeds aind other benefits
from any and all of the Land and/or Improvements, subject, however, to thc right, power and
authority hereinafter conferred upon Mortgagee or reserved to Mortgagor to collect «rd apply such
income, rents, royalties, revenue, issues, profits, proceeds and other benefits;

(3  all deposits made with respect to the Land and/or Improvements, including, but not
limited to, any security given to utility companies by Mortgagor, and all advance payments of
insurance premiums made by Mortgagor with respect thereto and all claims or demands relating
to such deposits, other security and/or such insurance:

(4)  all damages, royalties and revenue of every kind, nature and description whatsoever
that Mortgagor may be entitled to receive, either before or after any Event of Default (as
hereinafter defined), from any person or entity owning or having or hereafter acquiring a right to
the oil, gas or mineral rights and reservations of the Land, with the right in Mortgagee to receive
and apply the same to the Secured Indebtedness: '
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(5)  all proceeds and claims arising on account of any damage to, or Condemnation (as
hereinafter defined) of, the Land and/or Improvements or any part thereof, and all causes of action
and recoveries for any loss or diminution in the value of the Land and/or Improvements;

(6)  all licenses (including, but not limited to, any operating licenses or similar
licenses), contracts, management contracts or agreements, guaranties, warranties, franchise
agreements, permits, authorities or certificates required or relating to the ownership, use,
operation or maintenance of the Land and/or Improvements: and

(7)  all names under or by which the Land and/or Improvements may at any time be
operated o known, and all rights to carry on business under any such names or any variant
thereof, and ali irademarks, trade names, patents pending and goodwill relating to the Land and/or
Improvements.

All of the property described in paragraph (A) above is hereinafter collectively referred
to as the "Real Property'-

(B)  Asasecured party, 4 security interest in Mortgagor’s interest in any portion of the
Real Property which may be constizes o be personal property and in all other personal property
of every kind and description, whether now existing or hereafter acquired, now or at any time
hereafter attached to, erected upon, situatéi in or upon, forming a part of, appurtenant to, used
or useful in the construction or operation of (or in connection with, or arising from the use or
enjoyment of all or any portion of, or from aiy lease or agreement pertaining to, the Real
Property, inciuding:

(1) all water rights appurtenant to the Real Property together with all pumping plants,
pipes, flumes and ditches, all rights to the use of water, all'rights in ditches for irrigation, al
water stock, shares of stock or other evidence of ownership of any rart of the Real Property that
is owned by Mortgagor in common with others and all documents of membership in any owners’
or members’ association or similar group having responsibility for managii'g or operating any part
of the Real Property;

(2)  all plans and specifications in the possession or control of Mortgage: prepared for
construction of the Improvements and all studies, data and drawings related theieia: and all
contracts and agreements of Mortgagor relating to the aforesaid plans and specifications or to the
aforesaid studies, data and drawings, or to the construction of the Improvements;

3) all equipment, machinery, fixtures, goods, accounts, general intangibles,
documents, instruments and chattel paper;

(4)  all substitutions and replacements of, and accessions and additions to, any of the
foregoing;

Doc #:CHO1 (55690-00483) 20610958v6;10/16/1999/Time: 10:29 5 LAKE VIEW PLaZa, Coox County, ILLINOIS




UNOFFICIAL COPY 0005283

(5)  all sales agreements, deposit receipts, escrow agreements and other ancillary
documents and agreements entered into with respect to the sale to any purchasers of any part of
the Real Property, together with all deposits and other proceeds of the sale thereof; and

(6)  all proceeds of any of the foregoing, including, without limitation, proceeds of any
voluntary or involuntary disposition or claim respecting any of the foregoing (pursuant to
judgment, condemnation award or otherwise) and all goods, documents, general intangibles,
chattel paper and accounts, wherever located, acquired with cash proceeds of any of the foregoing
or proceeds thereof,

All.at the property described in paragraph (B) above is hereinafter collectively referred to
as the "Perssnal Property”. All of the Real Property and the Personal Property is herein
collectively reteri=d to as the "Property”.

TO HAVE AND TO HOLD the Property, for the benefit of Mortgagee, its successors
and assigns, subject, hewcver, to the terms, covenants and conditions contained herein.

PROVIDED, HOWEVEP;; i the Secured Indebtedness is paid in full at the times and in
the manner stipulated in the Notes, this Mortgage, the Other Mortgage Instruments and the other
Loan Documents, and if all and singufar of the covenants and promises of Mortgagor and the
Other Indebted Parties in this Mortgage; the Other Mortgage Instruments and the other Loan
Documents are kept, performed and observed, ihen this Mortgage and all of the properties,
interests and rights hereby granted, encumbered, iransferred or assigned shall be released by
Mortgagee in accordance with the laws of the State.

MORTGAGOR HEREBY COVENANTS ANR 'AGREES FOR THE BENEFIT OF
MORTGAGEE AS FOLLOWS:

ARTICLE I
COVENANTS

1.01 Performance by Mortgagor. Mortgagor shall pay the Secured Indebtedness
evidenced by the Note, this Mortgage, and the other Loan Documents executed by tlortgagor to
Mortgagee with respect to the Property and shall keep and perform or cause to < jzept and
performed each and every other obligation, covenant and agreement of the Loan Documents
executed by Mortgagor with respect to the Property.

1.02 Warranty of Title. Mortgagor warrants that it is lawfully seized of that portion
of the Property which constitutes real property, that it holds marketable and indefeasible fee
simple absolute title to same, and has good right and is lawfully authorized to sell, convey or
encumber the Property subject only to those matters set forth in Exhibit C attached hereto and
made a part hereof (the "Permitted Exceptions"). Mortgagor further covenants to warrant and
forever defend all and singular the Property unto Mortgagee forever from and against all persons
whomsoever claiming the same or any part thereof,
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1.03 Taxes, Liens and Other Charges. Unless sums sufficient to pay the same shall
have been fully paid to Mortgagee as provided in Section 1.06 hereof, Mortgagor shall pay all
real estate and other taxes, assessments, water and sewer charges, vault and other license or permit
fees, levies, fines, penalties, interest, impositions, and other similar claims, general and special,
public and private, of any kind whatsoever which may be assessed, levied, confirmed, imposed
upon or arise out of or become due and payable out of, or become a lien on or against the
Property or any part thereof (all of the foregoing, together with utility and refuse removal charges,
being hereinafter collectively referred to as the "Impesition(s)") not later than ten (10) days
before the dates on which such Impositions would become delinquent. Not later than the date
when any Impositions would become delinquent, Mortgagor shall produce to Mortgagee official
receipts of (the appropriate imposing authority, or other evidence reasonably satisfactory to
Mortgagee evidencing the payment thereof in full. If Mortgagor shall in good faith, and by proper
legal action, contest any Impositions, and shall have deposited cash (or in lieu of depositing cash,
Mortgagor shali Gé'iver to Mortgagee a letter of credit in form and substance acceptable to
Mortgagee in its sole an< absolute discretion and issued by a financial institution acceptable to
Mortgagee in its sole and sisolute discretion) with Mortgagee (or as Mortgagee may direct) as a
reserve for the payment thereof p'us all fines, interest, penalties and costs which may become due
pending the determination of such contest, as Mortgagee may require, then Mortgagor shall not
be required to pay the same during the maintenance of said deposit and as long as such contest
operates to prevent enforcement or coliection of such Impositions against, or the sale or forfeiture
of, the Property for non-payment thereof; and is prosecuted with due diligence and continuity,
including appeals, and shall not have been terniinated or discontinued or adjudicated without right
of appeal adversely to Mortgagor. Upon termination'of any such proceeding or contest, Mortgagor
shall pay the amount of such Impositions or part thereof as finally determined in such proceeding
or contest. However, if monies, or their equivalent, have been deposited with Mortgagee pursuant
to this Section 1.03, said funds shall be applied toward suzit pavment and the excess, if any, shall
be returned to Mortgagor.

1.04 Further Taxes. In the event of the passage, after the da~ of this Mortgage, of any
law deducting from the value of the Property, for the purposes of taxation, any lien thereon or
security interest therein, or changing in any way the laws now in force {ot. the taxation of
mortgages, deeds of trust and/or security agreements or debts secured by mortgages, deeds of trust
and/or security agreements, or the manner of the collection of any such taxes, which has the effect
of imposing payment of the whole or any portion of any taxes, assessments or ut'e similar
charges against the Property upon Mortgagee, the Secured Indebtedness shall upon thirty (30) days
prior written notice to Mortgagor become immediately due and payable at the option of
Mortgagee; provided, however, that such election by Mortgagee shall be ineffective if prior to the
due date thereof: (1) Mortgagor is permitted by law (including, without limitation, applicable
interest rate laws) to, and actually does, pay such tax or the increased portion thereof (in addition
to continuing to pay the Secured Indebtedness as and when due and payable); and (2) Mortgagor
agrees with Mortgagee in writing to pay, or reimburse Mortgagee for the payment of any such tax
or increased portion thereof. Provided there exists no Event of Default hereunder (which has
continued beyond any applicable grace or cure period provided inSection 2.02 of this Mortgage),
including without limitation, an Event of Default (which has continued beyond the applicable five
(5) day grace or cure period provided in Section 2.02(1) for monetary defaults of Mortgagor)
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arising as a result of a breach by Mortgagor of its payment obligations under this Section 1.04,
no Prepayment Fee (as defined in the Note) shall be due and owing as a result of the Secured
Indebtedness being paid pursuant to Mortgagee exercising its election under this Section 1.04.
Any money paid by Mortgagee under this Section 1.04 shall be reimbursed to Mortgagee in
accordance with Section 3.10 hereof.

1.05 Insurance.

(@)  Mortgagor, at its sole cost and expense, shall at all times, unless otherwise
indicated, provide, maintain and keep in force:

(1) "All Risks" Property Insurance on the Improvements and Personal Property
in an amount &0t iess than one hundred percent (100%) of the Full Replacement Cost (as
hereinafter defined) of the Improvements and Personal Property with a Replacement Cost
Endorsement and an Agzezd Amount Endorsement. As used herein "Full Replacement Cost"
means the cost of replaciiig the Improvements (exclusive of the cost of excavations, foundations
and footings below the lowest Uasement floor) and Personal Property without deduction for
physical depreciation thereof. The present amount of such Full Replacement Cost determined by
Mortgagor and Mortgagee as of the Adyance Date is set forth in Schedule 1 attached hereto and
made a part hereof;

) Boiler and Machinery |nsurance, in the amount set forth in Schedule 1
attached hereto, covering physical damage to the Iryprovements and to the major components of
any central heating, air conditioning or ventilaiion systems and such other equipment as
Mortgagee may reasonably require;

(3  Business Income insurance in an amount sufficient to prevent Mortgagor
from becoming a co-insurer within the terms of the applicable poli.es, and sufficient to recover
one (1) year’s "Business Income" (from all sources of income for the gl Property). The present
amount of coverage for such insurance as of the Advance Date is set forth i Schedule 1 attached
hereto. "Business Income" as used herein shall mean the sum of (i) the total anticipated rental
income from occupancy of the Property as furnished and equipped by Mortgago:. and (ii) the
amount of all charges (such as, but not limited to, operating expenses, insurance piemiums and
taxes) and any other continuing expenses of the Property which are the obligation o{ icnants or
occupants to Mortgagor;

(4)  Flood insurance, provided that the location is designated a flood prone area
participating in the National Flood Insurance Program, in an amount equal to full replacement cost
or maximum amount then available, or evidence supplied by Mortgagor satisfactory to Mortgagee,
that the Improvements are not within a one hundred year flood plain as determined by the Federal
Emergency Management Agency;

(5)  Comprehensive General Liability insurance against claims for personal
injury (to include without limitation bodily injury or death), and property damage liability with
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a limit of not less than Twenty-Five Million and No/100ths Dollars ($25,000,000.00), all on an
occurrence basis, if available; and

(6)  Such other insurance in form and amounts as may from time to time be
reasonably required by Mortgagee for hazards commonly insured against in case of properties
similarly situated.

(b)  Mortgagee acknowledges and agrees that property insurance may be maintained in
the form of a blanket policy with a specific allocation to each property encumbered by the
Mortgage Instruments. Except as herein expressly provided otherwise, all policies of insurance
required under this Section 1.05 shall be issued by companies, and be in form, amount, and
content and have an expiration date, approved by Mortgagee and as to the policies of insurance
required under subparagraphs (1), (2) and (4) of Section 1.05(a}, shall contain a Standard Non-
Contributory Morigag=e Clause or Mortgagee’s Loss Payable Endorsement, or equivalents
thereof, in form, scope 2.4 substance satisfactory to Mortgagee, in favor of Mortgagee, and as
to policies of insurance r:quired under subparagraphs (1), (2) and (4) of Section 1,05(a), shall
provide that the proceeds thercof ("Insurance Proceeds") shall be payable to Mortgagee or at
Mortgagee’s election, in escrow viitii an escrowee of Mortgagee’s choosing, to be disbursed in
accordance with the terms and provisious hereof. Any Insurance Proceeds received by Mortgagee
pursuant to Section 1,05(a)(3) shall be n¢lc and applied by Mortgagee (unless deposited in escrow
at Mortgagee’s election, as aforesaid) toward pavment of that portion of the Secured Indebtedness
then due and payable, or which will becom¢ due and payable for the period for which such
Insurance Proceeds are received by Mortgagee aad the remainder, if any, shall be paid to
Mortgagor. Mortgagor hereby authorizes and emporwers Mortgagee to jointly with Mortgagor
settle, adjust or compromise any claims for loss, damage c1 destruction to the Property, regardless
of whether there are Insurance Proceeds available or whetier any such proceeds are sufficient in
amount to fully compensate for such loss or damage. Morigage: shall be furnished with the
original or certified copy of each policy required under Sections 1.95(a)(1), (2) and (4), which
policy shall provide that it shall not be modified or canceled without whisty £30) days’ prior written
notice to Mortgagee. At least thirty (30} days prior to expiration of any siuch policy, Mortgagor
shall furnish Mortgagee appropriate proof of issuance of a policy continuing iri force the insurance
covered by the policy so expiring. All other policies of insurance, such us general liability
insurance, shall be evidenced by certificates and, shall provide that the same shall po* be modified
or canceled without ten (10) days’ prior written notice to Mortgagee. Mortgagor skal! furnish
Mortgagee receipts for the payment of premiums on such insurance policies or other evidence of
such payment reasonably satisfactory to Mortgagee in the event that such premiums have not been
paid to Mortgagee pursuant to Section 1,06 hereof. In the event that Mortgagor does not deposit
with Mortgagee a new policy of insurance with evidence of payment of premiums thereon at least
thirty (30) days prior to the expiration of any policy, then Mortgagee may, but shail not be
obligated to, procure such insurance and pay the premiums therefor and any money paid by
Mortgagee for such premiums shall be reimbursed to Mortgagee in accordance with Section 3,10
hereof. All binders, original policies or certified copies of insurance policies, endorsements,
copies of certificates, and cancellation notices shall be sent to Mortgagee at One Madison Avenue,
New York, New York 10010-3690, Attention: Risk Management Unit, Area 3D/E. By its
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execution hereof, Mortgagee confirms that the insurance policies delivered to Mortgagee by
Mortgagor satisty the requirements of Sections 1.05(a) and (b).

(c)  Inthe event of the foreclosure of this Mortgage or other transfer of the title to the
Property in extinguishment, in whole or in part, of the Secured Indebtedness, all right, title and
interest of Mortgagor in and to any insurance policy, or Premiums (as hereinafter defined) or
payments in satisfaction of claims or any other rights thereunder then in force, shall pass to the
purchaser or grantee. Nothing contained herein shall prevent accrual of interest as provided in the
Notes on any portion of the Secured Indebtedness to which the Insurance Proceeds are to be
applied until such time as the Insurance Proceeds are actually received by Mortgagee and applied
by Mortgagee to reduce the Secured Indebtedness.

1.06 Escrow Deposits, Without limiting the effect of Sections 1.03, 1.04 and 1.05
hereof, Mortgagor siall pay to Mortgagee monthly at the time when the monthly installment of
interest, principal or‘principal and interest is payable, an amount equal to 1/12th of what
Mortgagee estimates is.rccessary to pay, on an annualized basis, all (1) Impositions and (2)
premiums for the insurance'policies required under Section 1.05(a) hereof ("Premiums™) to
enable Mortgagee to pay same at-ieast thirty (30) days before the Impositions would become
delinquent and the Premiums are due -and, on demand, from time to time shall pay to Mortgagee
additional sums necessary to pay the Piemiums and Impositions. No amounts so paid shall be
deemed to be trust funds, but shall be conimingled with the general funds of Mortgagee in an
interest bearing account. In the event that Martgagor does not pay such sums for Premiums and
Impositions, then Mortgagee may, but shall 1of bhe obligated to, pay such Premiums and
Impositions and any money so paid by Mortgagee shalt ke reimbursed to Mortgagee in accordance
with Section 3.10 hereof. If an Event of Default occuis; Mortgagee shall have the right, at its
election, to apply any amounts so held under this Section 1.06 against all or any part of the
Secured Indebtedness, or in payment of the Premiums or Impcsitious for which the amounts were
deposited. Mortgagor will furnish to Mortgagee bills for Imposi‘ions and Premiums thirty (30)
days before Impositions become delinquent and such Premiums bezome due. The foregoing
obligations of Mortgagor set forth in this Section 1.06 are subject to the condition that Mortgagor
shall not be required to pay such items until the first to occur of: (i) an Event of Default: (ii) any
Partial Prepayment (as defined in the Notes); or (iii) the transfer of all of e properties
encumbered by this Mortgage and the Other Mortgage Instruments as permitied by and in
accordance with Section 3.03(c). Upon the occurrence of any of such events descriced in the
preceding clauses (i), (ii) and (iii), the foregoing waiver of monthly deposits shall become null
and void, and without further force and effect, and Mortgagee shall immediately pay to Mortgagee
an amount on account of such Impositions and Premiums, as estimated by Mortgagee, as shall be
necessary to pay the Impositions and Premiums which would have accrued up to the time of the
occurrence of such events, and thereafter, shall make such monthly payments of equal to 1/12 of
what Mortgagee estimates is necessary to pay, on an annualized basis, such Impositions and
Premiums.
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1.07 Restoration.

(@)  After the happening of any casualty to the Property, whether or not required to be
insured against under the insurance policies to be provided by Mortgagor hereunder, Mortgagor
shall give prompt written notice thereof to Mortgagee generally describing the nature and cause
of such casualty and the extent of the damage to or destruction of the Property.

(b)  Mortgagor hereby assigns to Mortgagee all Insurance Proceeds which Mortgagor
may be entitled to receive. In the event of any damage to or destruction of the Property, and
provided: (1) an Event of Default does not currently exist; and (2) Mortgagee has reasonably
determined that (i) the tenants occupying not less than ninety percent (90%) of the occupied square
footage of the Property do not have the right to terminate their tenancies pursuant to the terms of
their respective ic2ses, and (ii) the repair, restoration and rebuilding of any portion of the Property
that has been partialiv. damaged or destroyed can be accomplished in full compliance with all
Requirements (as defiies in Exhibit A) to the same condition, character and general utility as
nearly as possible to that cxisting prior to such damage or destruction and at least equal value as
that existing prior to such dainzg= or destruction {or if not of at least equal value, then such value
which 1s sufficient, in Mortgagee’s sole and absolute discretion, to fully secure the Secured
Indebtedness) (the "Restoration"), t'cn Mortgagor shall commence and diligently pursue to

‘completion the Restoration. Mortgagee shal! hold and disburse the Insurance Proceeds, less (x)
the cost, if any, to Mortgagee of recoviting such proceeds including, without limitation,
attorneys’ fees and expenses, adjusters’ fees aid fees incurred in Mortgagee’s performance of its
obligations hereunder, and (y) any insurance proc:ess received by Mortgagee pursuant to Section
1.05(a)(2) (the "Net Insurance Proceeds") in the mar:iez hereinafter provided, to the Restoration.
In the event that the above conditions for Restoration kave not been met, Mortgagee may, at its
option, apply the Net Insurance Proceeds to the reduction of the Secured Indebtedness in such
order as Mortgagee may determine and Mortgagee may declare thé entire Secured Indebtedness
immediately due and payable.

(c) In the event the Net Insurance Proceeds are to be used for the Restoration,
Mortgagor shall comply with Mortgagee’s Requirements For Restoration as set forth inExhibit D
attached hereto and made a part hereof. Upon Mortgagee’s receipt of a Tipul certificate of
occupancy or other evidence of approval of appropriate governmental authorities o1 ihe use and
occupancy of the Improvements and other evidence reasonably requested by Mortgagee that the
Restoration has been completed and the costs thereof have been paid in full, and reasonably
satisfactory evidence that no mechanic’s or similar liens for labor or material supplied in
connection with the Restoration are outstanding against the Property (or in the case of a
mechanics’ lien or similar claim to which Mortgagor shall object, Mortgagor shall be permitted
to contest such mechanic’s lien claim provided Mortgagor shall cause the same to be bonded or
insured over, in each instance, such bonding or insurance to be subject to the reasonable approval
of Mortgagee) and provided that an Event of Default does not currently exist, Mortgagee shall pay
any remaining Restoration Funds (as defined in Exhibit D) then held by Mortgagee to Mortgagor;
provided, however, nothing contained herein shall prevent Mortgagee from applying at any time
the whole or any part of the Restoration Funds to the curing of any Event of Default.
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(d)  Inthe event that Mortgagee applies all or any portion of the Restoration Funds to
repay the unpaid Secured Indebtedness as provided in this Section 1.07, after payment in full of
the Secured Indebtedness, any remaining Restoration Funds shall be paid to Mortgagor.
Furthermore, provided no Event of Default exists which has continued beyond any applicable
grace or cure period provided in Section 2.02 of this Mortgage, no Prepayment Fee shall be due
and owing as a result of the application by Mortgagee of ail or any portion of the Restoration
Funds in payment of the unpaid Secured Indebtedness.

(©)  Provided the total cost and expense of Restoration does not exceed Five Hundred
Thousand and No/100ths Dollars ($500,000.00) and further provided the conditions of
Sections 1.¥/(b}1} and (2) above are satisfied, Mortgagor shall coliect the Net Insurance
Proceeds, which proceeds Mortgagor shall hold in trust for the benefit of Mortgagor and
Mortgagee and eazend solely for the costs and expenses of Restoration. Mortgagor shall comply
with Mortgagee's Kcanirements For Restoration as set forth in Exhibit D, except the provisions
of (a) (ii) and (b)(ii) A {relating only to the "Request for Payment" and not the architects
certificate) of Exhibit I nced not be complied with insofar as Mortgagee will not in such instance
be holding the Net Insurance Pioceeds.

1.08 Condemnation. Should the Property or any part thereof be taken by reason of any
condemnation or similar eminent domainproceeding, or a grant or conveyance in lieu thereof
("Condemnation™), Mortgagee shall be eifitled to all compensation, awards and other payments
or relief therefor, and shall be entitled at its ¢pticn to commence, appear in and prosecute in its
own name any action or proceeding or to make aity. compromise or settlement in connection with
such Condemnation. Mortgagor hereby irrevocably. Constitutes and appoints Mortgagee as its
attorney-in-fact, and such appointment is coupled with‘2:1 interest, to commence, appear in and
prosecute any action or proceeding or to, jointly with-Iiortaagor, make any compromise or
settlement in connection with any such Condemnation. All such coupensation, awards, damages,
rights of action and proceeds (collectively, the "Condemnation Froceeds") are hereby assigned
to Mortgagee, who shall, after deducting therefrom all its reasorable expenses, including
attorneys’ fees ("Condemnation Expenses™), apply the remaining Condemnation Proceeds to
repair any damage to, and to restore the Improvements remaining on the portion\of, the Property
not taken in the manner provided in Section 1.07 with respect to disposition of Met Insurance
Proceeds; provided, however, that at the time of application of the remaining L sndemnation
Proceeds: (1) there shall not exist an Event of Default; (2) Mortgagor shall have paid to
Mortgagee all sums in excess of available Condemnation Proceeds necessary to repair any damage
to and restore the Improvements remaining on the portion of the Property not taken (or, in lieu
of paying cash to Mortgagee, Mortgagor shall have delivered to Mortgagee a letter of credit in
form and substance acceptable to Mortgagee in its sole and absolute discretion and issued by a
financial institution acceptable to Mortgagee in its sole and absolute discretion); and (3) Mortgagee
shall have determined that its security is not impaired. After restoration of the remaining
Improvements, provided there exists no Event of Default hereunder, and after deducting therefrom
any unpaid Condemnation Expenses, to the extent the remaining balance of the Condemnation
Proceeds do not exceed Twenty-Five Thousand and No/100ths Dollars ($25,000.00), Mortgagor
shall be entitled to same and Mortgagee upon written request of Mortgagor shall pay over said
excess to Mortgagor. In the event the conditions precedent for such restoration are not met, or in
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the event the remaining balance of the Condemnation Proceeds exceeds Twenty-Five Thousand
and No/100ths Dollars ($25,000.00) and the Loan to Value Ratio (as hereinafter defined),
expressed as a percentage, is greater than sixty-five percent (65%), Mortgagee shall have the
right, after deducting therefrom the Condemnation Expenses, to apply the balance of the
Condemnation Proceeds to the Secured Indebtedness, in such manner and such order as Mortgagee
in its sole discretion shall determine, without adjustment in the dollar amount of the installments
due under the Notes and if the entire Secured Indebtedness is paid in full, any remaining
Condemnation Proceeds shall be delivered to Mortgagor. Nothing contained herein shall prevent
the accrual of interest as provided in the Notes on any portion of the Secured Indebtedness to
which the Condemnation Proceeds are to be applied until such Condemnation Proceeds are
actually reczived by Mortgagee and so applied to reduce the Secured Indebtedness. Furthermore,
provided no Event of Default exists which has continued beyond any applicable grace or cure
period contained.1n Section 2.02 of this Mortgage, no Prepayment Fee shall be due and owing
as a result of the apjriication of all or any portion of the Restoration Funds in payment of the
unpaid Secured Indebtzdnzss.

1.09 Care and Usc o the Property.

(@  Mortgagor, at its sole cost and expense, shall keep the Property in good order,
condition, and repair, and make all necéssarv repairs thereto, interior and exterior, structural and
non-structural, ordinary and extraordinary, and foreseen and unforeseen. Mortgagor shall abstain
from, and not permit, the commission of physicil waste in or about the Property and shall not
remove or demolish, or alter in any substantial manner, the structure or character of any
Improvements without the prior written consent of Mortgagee.

(b)  Mortgagor shall at all times comply wit’:-all present or future Requirements
affecting or relating or pertaining in any way to the Property : nd/or the use, operation and/or the
maintenance thereof, and shall furnish Mortgagee, on request, proof of such compliance.
Mortgagor shall not use or permit the use of the Property, or any part thereof, for any illegal

purpose.

(¢)  Subject to the rights of tenants to the Property, Mortgagec-and Mortgagee’s
representatives and designees shall have the right, but not the duty, to enter he Property at
reasonable times to inspect the same. Mortgagee shall not be liable to Mortgagor or zav person
in possession of the Property with respect to any matter arising out of such entry to the Property,
except for damage caused by the negligence of Mortgagee or its employees.

(d)  Mortgagor shall, from time to time, upon request by Mortgagee in the event that
Mortgagee has reasonable grounds to believe that Hazardous Substances (as defined inExhibit A)
may exist on the Property: (1) perform a site investigation of the Property to determine the
existence and levels of Hazardous Substances on the Property; (2) issue a report certifying the
results of such inspection to Mortgagee; and (3) take such remedial action as may be required by
Mortgagee based upon such report.
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(e)  Mortgagor shall use, or cause to be used, the Property continuously as and for first
class property of its type and kind at the time of the execution of this Mortgage. Mortgagor shall
not use, or permit the use of, the Property for any other use without the prior written consent of
Mortgagee. To the extent the Property is used as a residential apartment complex, Mortgagor shall
at no time file or record a Declaration of Condominium, Master Deed of Trust or any other
similar document evidencing the imposition of a so-called "condominium regime” whether
superior or subordinate to this Mortgage. Mortgagor shall at no time permit any part of the
Property to be converted to, or operated as, a so-called "cooperative apartment house" (or on a
like cooperative basis) whereby the tenants or occupants thereof participate in the ownership,
management or control of any part of the Property, as tenants, stockholders or otherwise.

09005283

(®) “Mortgagor shall not initiate or acquiesce in a change in the zoning classification of
and/or restrictive covenants affecting the Property or seek any variance under existing zoning
ordinances applicab'c jo the Property or use or permit the use of the Property in such a manner
which would result in_sich use becoming a non-conforming use under applicable zoning
ordinances or other applizable laws, ordinances, rules or regulations or subject the Property to
restrictive covenants without Mcrigagee’s prior written consent.

(8)  Mortgagor represents and warrants to Mortgagee that there is no third-party
manager for the Property, nor are any minagement fees assessed against the Property. Mortgagor
covenants and agrees that Mortgagor shali not retain any manager for the Property without the
prior written consent of Mortgagee.

1.10  Leases and Other Agreements Affictirg the Property.

(@)  Inorder to further secure payment of the S=<ured Tndebtedness and the observance,
performance and discharge of all obligations under the Loin Dscuments, Mortgagor hereby
assigns to Mortgagee all of Mortgagor’s right, title, interest and estzte in, to and under all of the
leases now or hereafter affecting the Property or any part thereof and in and to all of the Rents
and Profits (as defined in Exhibit A). Unless and until an Event of Derauft.occurs and continues
beyond any applicable grace or cure period provided herein, Mortgagor shall ¢ entitled to collect
the Rents and Profits (except as otherwise provided in this Mortgage) as ana whin they become
duc and payable. Mortgagee shall be liable to account only for the Rents and ‘Pinfits actually
received by Mortgagee pursuant to any provision of any Loan Document executed by Miortgagor.

(b)  Mortgagor shall duly and punctually perform all terms, covenants, conditions and
agreements binding upon it or the Property under any lease or any other agreement or instrument
of any nature whatsoever which involves or affects the Property or any part thereof. Mortgagor
represents that it has heretofore furnished Mortgagee true and complete copies of all executed
leases existing on the date of this Mortgage that Mortgagee has requested. Upon request of
Mortgagee, Mortgagor agrees to furnish Mortgagee with executed copies of all leases hereafter
entered into with respect to all or any part of the Property. Mortgagor shall not, without the
express written consent of Mortgagee, as to leases of eight thousand (8,000) or more square feet
of space, enter into any new lease or, modify, extend or renew, either orally or in writing, any
such lease now existing or hereafter created upon the Property, or any part thereof. Mortgagor
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shall not, without the express written consent of Mortgagee, enter into any new lease as to leases
of less than eight thousand (8,000) square feet of space, modify, extend or renew, either orally
or in writing any such lease unless: (i) no Event of Default shall have occurred and be continuing;
and (ii) such lease shall be in compliance with the Leasing Guidelines (as defined in Exhibit A).
Mortgagor shall not, without the express written consent of Mortgagee, terminate or surrender any
lease of eight thousand (8,000) or more square feet of space now existing or hereafter created
upon the Property, or any part thereof, unless Mortgagor has entered into a new lease covering
all of the leased premises to be terminated or surrendered, which new lease has been approved by
Mortgagee as provided herein. As to any lease with respect to which Mortgagee’s express written
consent is required, Mortgagee shall have ten (10) business days from the date of receipt of: (i)
the propose icase; (ii) a credit report from a reputable reporting agency, if available; and (iii)
financial stateinents of the proposed tenant, in which to approve or disapprove of the proposed
lease. If Morigasee does not approve of such lease, Mortgagee shall notify Mortgagor within
said ten (10) busines: day period advising Mortgagor specifically of what portions of such lease
are disapproved. If Mor:gagee fails to give its approval or disapproval within ten (10) business
days from the date of its receiving all of the aforesaid lease, credit report, if any, and financials,
Mortgagee shall be deemed t kave given its express written consent. Mortgagor shall not permit
an assignment or sublease of any lexse now existing or hereafter created upon the Property, or any
part thereof, without the express “written consent of Mortgagee unless such lease shall be in
compliance with the Leasing Guidelines:

(¢)  Except for those leases existing as of the date hereof and which Mortgagee has not
required to be subordinated to the lien of this Moitgage, each lease of any portion of the Property
shall be absolutely subordinate to the lien of this Msttgage, but shall also contain a provision,
reasonably satisfactory to Mortgagee, that in the event of the exercise of the power of sale
hereunder or a sale pursuant to a Judgment of foreclosurs, such lease, at the sole and exclusive
option of the purchaser at such sale, shall not be terminated ar.d the tenant thereunder shall attorn
to such purchaser and, if requested to do so, shall enter into a 0w lease for the balance of the
term of such lease then remaining, upon the same terms and coad:dions. Upon Mortgagee’s
reasonable request, Mortgagor shall cause, if Mortgagor has the legal rigtit to cause the tenant,
and if Mortgagor does not have such right, Mortgagor shall use its best efforts t6 ~ause the tenant,
under each or any of such leases to enter into subordination and attornmei: 2greements with
Mortgagee which are satisfactory in form, scope and substance to Mortgagee.

(d)  Mortgagor shall not accept payment of advance rents or security deposits equal, in
the aggregate, to more than two (2) months’ rent.

(&)  Mortgagor covenants and agrees that all contracts and agreements relating to the
Property to pay leasing commissions, management fees or other compensation shall: (1) provide
that the obligation to pay such commissions, fees and other compensation will not be enforceable
against any party other than the party who entered into such a contract; (2) be subordinate and
inferior to the lien of this Mortgage; and (3) not be enforceable against Mortgagee. Mortgagor
shall promptly furnish Mortgagee with evidence of Mortgagor’s compliance with this paragraph
upon the execution of each such contract or agreement.
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()  Mortgagor covenants and agrees that it shall, throughout the term of the Note, lease
the Property, or any portion thereof, solely to tenants and for uses which are compatible with a
community shopping center. Without limitation to any other rights and remedies Mortgagee has
available to it hereunder, or under the other Loan Documents or applicable law, if Mortgagor
breaches the aforesaid covenant, such breach shall constitute an Event of Default hereunder and
under the other Loan Documents allowing Mortgagee to immediately following the expiration of
any applicable grace or cure period contained in Section 2.02 of this Mortgage, exercise its rights
and remedies hereunder and under the other Loan Documents including without limitation
accelerating the maturity date of the indebtedness evidenced by the Note, and in such instance
Mortgagor shall pay to Mortgagee the principal sum evidenced by the Note, all accrued interest
thereon, ap-amount equal to the Prepayment Fee and any and all other sums and monies to be paid
to Mortgagee under the Loan Documents.

1.11 Bouxs, Records and Accounts. Mortgagor shall keep and maintain or shall cause
to be kept and maintaircd on a calendar year basis, in accordance with generally accepted
accounting principles, cozsistently applied, proper and accurate books, records and accounts
reflecting all of the financial affais of Mortgagor with respect to all items of income and expense
in connection with the operation of iz Property, whether such income or expense be realized by
Mortgagor or by any other person whatsoever (excepting lessees unrelated to and unaffiliated with
Mortgagor who have leased from Morigagor portions of the Property for the purpose of occupying
same). Mortgagee or its representatives o1 designees shall have the right from time to time at
reasonable times during normal business houts to examine, with respect to the Property, such
books, records and accounts at the office of Morigzgor or other person maintaining such books,
records and accounts and to make copies or extracts thér=of as Mortgagee shall desire. Mortgagee
shall also have the right to discuss Mortgagor’s affairs, firances and accounts with representatives
of Mortgagor, at such reasonable times as may be requisted hy Mortgagee. Mortgagor shall
deliver to Mortgagee within one hundred twenty (120) days aiter ke close of each calendar year,
financial statements prepared by an independent certified putii¢ accountant satisfactory to
Mortgagee, containing a balance sheet, profit and loss statemen:s 4nd income and expense
statements with such detailed supporting schedules covering the operation of the Property as
Mortgagee shall reasonably require and certified by the chief financial otficzr of Mortgagor, if
Mortgagor is a corporation, by the managing general partner of Mortgagor;-it Mortgagor is a
partnership, or by Mortgagor, if Mortgagor is an individual. Mortgagor shall als¢ frnish at such
time a rent roll certified by Mortgagor to be correct showing each tenant, the term-of the lease,
the rentable area demised thereunder and the fixed annual rent, percentage rent, other charges,
if any, payable thereunder, date of last rental payment, amount of security deposit, nature and
amounts of material defaults (if any) and such other matters as Mortgagee may reasonably require.

1.12  Subrogation. As additional security hereunder, Mortgagee shall be subrogated to
the lien, although released of record, of any and all encumbrances paid out of the proceeds of the
loan evidenced by the Notes and secured by this Mortgage and Mortgagee, upon making such
payment, shall be subrogated to all of the rights of the person, corporation or body politic
receiving such payment.
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1.13  Collateral Security Instruments. Mortgagor covenants and agrees that if
Mortgagee at any time holds additional security for any obligations secured hereby, it may enforce
the terms thereof or otherwise realize upon the same, at its option, either before or concurrently
herewith or after a sale is made hereunder, and may apply the proceeds to the Secured
Indebtedness in such order as Mortgagee may determine, without affecting the status of or waiving
any right to exhaust all or any other security, including the security hereunder, and without
waiving any breach or default or any right or power whether exercised hereunder or under any
of the other Loan Documents, or contained herein or therein, or in any such other security.

1.14  Suits and Other Acts to Protect the Property.

(@) “Mortgagor covenants and agrees to appear in and defend any action or proceeding
purporting to affect the Property, any other security afforded by any of the Loan Documents
and/or the interest vt ¥ ortgagee thereunder. As to any action, proceeding or other matter or claim
which names Mortgagée as a party, or which is equal to or in excess of Twenty-Five Thousand
and No/100ths Dollars ($25,000.00), or which actions, proceedings, or other matters or claims
taken together equal or exce2d Cae Hundred Thousand and No/100ths Dollars ($100,000.00),
Mortgagor shall immediately notifyMortgagee of the commencement, or receipt of notice, of any
such action or proceeding or other- raatter or claim purporting to, or which could, affect the
Property, any other security afforded vy any of the Loan Documents and/or the interest of
Mortgagee thereunder.

(b)  Mortgagee shall have the right, at/th: cost and expense of Mortgagor, to institute
and maintain such suits and proceedings and take siich nther action, as it may deem expedient to
preserve or protect the Property and any other security 2fiorded by any of the Loan Documents
and/or Mortgagee's interest therein (to the extent Mortgage ails to diligently commence, pursue,
or defend, as the case may be, such suits, proceedings and sich other action). Any money paid
by Mortgagee under this Section 1.14(b) shall be reimbursed to Mortgagee in accordance with
Section 3.10 hereof.

1.15 Mortgagee’s Right to Perform Mortgagor’s Obligations. Mo (Igagor agrees that,

if Mortgagor fails to perform any act or to pay any money which Mortgagei 2or any Other
Indebted Party is required to perform or pay under the Loan Documents, Mortgagée; at the cost
and expense of Mortgagor and, if applicable, such Cther Indebted Party, and in Mortgazo’s name
and/or, if applicable, such Other Indebted Party’s name or in its own name, may (but shall not
be obligated to) perform or cause to be performed such act or take such action or pay any money.
Any money paid by Mortgagee under this Section 1.15 shall be reimbursed to Mortgagee in
accordance with Section 3.10 hereof.

1.16 Liens and Encumbrances. Mortgagor shall not, without the prior written consent
of Mortgagee (or as otherwise provided below in Section 5.04), create, place or suffer to be
created or placed, or through any act or failure to act, allow to remain, any deed of trust,
mortgage, security interest, or other lien, encumbrance or charge, or conditional sale or other title
retention document, against or covering the Property, or any part thereof, other than the Permitted
Exceptions and the lien for ad valorem taxes or general assessment for general real estate taxes
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on the Property not yet delinquent, regardless of whether the same are expressly or otherwise
subordinate to the lien or security interest created in this Mortgage, and should any of the
foregoing become attached hereafter in any manner to any part of the Property, Mortgagor shail
cause the same to be promptly discharged and released, or in the case of a mechanics’ lien claim
to which Mortgagor shall object, Mortgagor shall be permitted to contest such mechanic’s lien
claim provided Mortgagor shall cause the same to be bonded or insured over, in each instance,
such bonding or insurance to be subject to the reasonable approval of Mortgagee. Mortgagor shall
own all parts of the Property and, except as expressly approved in writing by Mortgagee, shall
not acquire any fixtures, equipment or other property forming a part of the Property pursuant to
a lease, license, title retention document or similar agreement.

1.17 -Liability of Mortgagor. Notwithstanding anything to the contrary contained in
this Mortgage ‘or in any of the other Loan Documents, but without in any manner releasing,
impairing or otnervise affecting this Mortgage or any of the other Loan Documents, or the
validity hereof or ther:of; or the lien of the Mortgage Instruments, upon the occurrence of an
Event of Default, except 25-expressly set forth in this Section 1.17, the liability of Mortgagor and
the partners in Mortgagor sla). ke limited to and satisfied out of the properties secured by the

-Mortgage Instruments. Notwithstzuding any of the foregoing, nothing contained in this Section
1.17 shall be deemed to prejudice the-rights of Mortgagee to (i) proceed against any entity or
person whomsoever, including Mortgagor) with respect to the enforcement of any covenants and
conditions of the Loan Documents; and/cr (ii) recover actual, not consequential, indirect or
special, damages against Mortgagor for fravd, breach of trust, material breach of warranty,
material misrepresentation or physical waste; an¢/o? fiii) recover any Condemnation Proceeds or
Insurance Proceeds or other similar funds or paynieris attributable to the Property which have
been misapplied by Mortgagor or which, under the terins of the Loan Documents, should have
been paid to Mortgagee; and/or (iv) recover any tenant sccarity. deposits, prepaid rents or other
similar sums paid to or held by Mortgagor or any other entity or person on behalf of or for the
benefit of Mortgagor in connection with the Property; and/or (v) zécover the Rents and Profits
accruing from and after the occurrence of an Event of Default that 1s <ot cured, which have not
been applied to pay any portion of the indebtedness evidenced by the Notcs, operating expenses,
management fees and maintenance expenses of the Property, Premiums, Impositions, deposits into
a reserve for replacement or other sums required by the Loan Documents; aiid;or (vi) recover
actual, not consequential, indirect or special, damages against Mortgagor arising -from, or in
connection with, the covenants, obligations, liabilities, warranties and representations <ontained
in Section 3,08 herein and in the Other Mortgage Instruments (which Section refers to hazardous
materials), but only to the extent of the value of Mortgagor’s or its general partners’ interests, or
the interests of SPG, in all of the properties encumbered by the Mortgage Instruments; and/or (vii)

except to the extent Mortgagee actually receives proceeds therefor under its lender’s title
policy(ies), recover from Mortgagor the entire indebtedness secured by the Loan Documents, in
the event of any judicial determination in a criminal forfeiture proceeding that the liens of the
Mortgage Instruments are invalid, and/or (viii) recover from Mortgagor amounts due and payable
pursuant to Section 3.06 herein and in the Other Mortgage Instruments (which Section refers to
certain out-of-pocket expenses); and/or (ix) to recover damages arising from Mortgagor’s failure
to comply with the provisions of Section 3.11 herein or in the Other Mortgage Instruments
pertaining to ERISA. Mortgagor shall be personally liable for Mortgagor’s obligations arising in
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connection with the matters set forth in the foregoing clauses (i) to (ix) inclusive. The general
partners in Mortgagor and/or SPG shall be personally liable for Mortgagor’s obligations arising
in connection with the matters set forth in the foregoing clauses (i) to (ix) inclusive; provided,
however, that the liability for Mortgagor’s obligations referred to in Subsection 10(vi) shall be
limited to the extent of the value of Mortgagor’s general partners’ interests, or the interests of
SPG, in all of the properties encumbered by the Mortgage Instruments.

ARTICLE I
DEFAULTS AND REMEDIES

2.0%  Events of Default. Any of the following shall be deemed to be a material breach
of Mortgagor’s rovenants herein and shall constitute a default hereunder ("Event of Default"):

(@  Thefaiure of Mortgagor or any Other Indebted Party to pay any installment of
principal, interest or p:in<ipal and interest, any required escrow deposit or any other sum required
to be paid under any of tt.c Notes or under any other Loan Document, whether to Mortgagee or
otherwise, when the same stal! become due and payable;

(b)  The failure of Mortgagor or any Other Indebted Party to perform or observe any
other term, provision, covenant, condition er agreement under any of the Loan Documents;

()  The filing by Mortgagor of a voluntary petition or application for relief in
bankruptcy or Mortgagor’s adjudication as a bankript or insolvent, or the filing by Mortgagor of
any petition, application for relief or answer secking or acquiescing in any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or similar relief for itself under
any present or future federal, state or other statute, law, cede or regulation relating to bankruptcy,
insolvency or other relief for debtors, or Mortgagor’s seeking or consenting to or acquiescing in
the appointment of any trustee, custodian, conservator, receiver ¢ Vouidator of Mortgagor or of
all or any substantial part of the Property or of any or all of the Rerits and Profits thereof, or the
making of any general assignment for the benefit of creditors, or the adn‘izsion in writing of its
inability to pay its debts generally as they become due; provided, however, any involuntary
petition or application for (i) relief in bankruptey, (ii) Mortgagor’s adjudicaticii 42 a bankrupt or
insolvent, or (iii) the appointment of any trustee, custodian, conservator, receiver sr liquidator
of Mortgagor or of all or any substantial part of the Property or of any or all of tie ®ents and
Profits thereof shall not be deemed an Event of Default hereunder in the event that Mortgagor
causes the same to be dismissed within sixty (60) days following the filing of such petition or
application;

(d) If any warranty, representation, certification, financial statement or other
information made or furnished at any time pursuant to the terms of the Loan Documents or
otherwise, by Mortgagor, or by any person or entity otherwise liable under any Loan Document
shall be materially false or misleading or furnished with knowledge of the false nature thereof;

(e}  If Mortgagor shall suffer or permit the Property, or any part thereof, to be used in
such manner as to: (1) divest Mortgagor’s title to the Property, or any part thereof: or (2) create
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rights of adverse use or possession; or (3) constitute an implied dedication of the Property, or any
part thereof;

D The occurrence and continuance of an Event of Default beyond the expiration of
any applicable grace or cure period under any of the Other Mortgage Instruments; or

(8 A default or breach by Mortgagor or any Other Indebted Party of any term,
provision, covenant, agreement, representation or warranty under any of the Indemnity
Agreements.

2,02 ", Remedies upon Default. Upon: (1) five (5) days following an Event of Default
described in Scction 2.01(a) or 2.01(g) without cure (provided, however, that with respect to any
of the Loan Dacuments executed by the Other Indebted Parties, the grace or curative periods
specified in this Scetivn 2,02 shall not be deemed or construed to provide any grace or curative
period in addition to that sfforded to the Other Indebted Parties pursuant to the eXpress provisions
of the Loan Documents ‘o which they are a party, all such grace and curative periods to run
concurrently with the appliciblz grace or curative period in this Mortgage); or (2) two hundred
and seventy (270) days after the dat< Mortgagee sends notice of any nonmonetary Event of Default
described in Section 2.01(b) or 2.2143) (except for an Event of Default described in Sections
+ 2.01(b) or 2.01(d) arising as a resuli o1 a breach by Mortgagor of the provisions of Sections
1.05(a) and (b), 3.03(a), 3.08(c), 3.11,-5.03 or 5.04 for which no notice or cure period is
allowed under this Section 2.02) without cure; or (3) the happening of any other Event of Default,
the Secured Indebtedness shall, at the option of Morigagee, become immediately due and payable,
without further notice or demand, and Mortgagee v forthwith undertake any one or more of
the following:

(@)  Foreclosure. Institute an action of mortgage forecliosure in accordance with the
law of the State, or take such other action as the law may allow, at law or in equity, for the
enforcement of the Loan Documents and realization on the Property or «ny other security afforded
by the Loan Documents and, in the case of a judicial proceeding, proceed o final judgment and
execution thereon for the amount of the Secured Indebtedness (as of the dat< of such judgment)
together with all costs of suit, attorneys’ fees and interest on such judgment ai *ie-lesser of the
maximum rate permitted by law and the Default Rate (as defined in the Note) frori and after the
date of such judgment until aciual payment is made to Mortgagee in the full amount due
Mortgagee; provided, however, if Mortgagee is the purchaser at the foreclosure sale of the
Property, the foreclosure sale price (Mortgagee’s final bid) shall be applied against the total
amount due Mortgagee; and/or

(b)  Entry. Enter into possession of the Property, lease the same, collect all Rents and
Profits therefrom and, after deducting all costs of collection and administration expenses, apply
the remaining Rents and Profits in such order and amounts as Mortgagee, in Mortgagee’s sole
discretion, may elect to the payment of Impositions, operating costs, Premiums and other charges
(including, but not limited to, costs of leasing the Property and fees and costs of counsel and
receivers) and to the maintenance, repair, and restoration of the Property, or on account and in
reduction of the Secured Indebtedness; and/or
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(c) Receivership. Have a receiver appointed to enter into possession of the Property,
collect the Rents and Profits therefrom and apply the same as the appropriate court may direct.
Mortgagee shall be entitled to the appointment of a receiver without the necessity of proving either
the inadequacy of the security or the insolvency of Mortgagor or any other person who may be
legally or equitably Hable to pay any portion of the Secured Indebtedness and Mortgagor and each
such person shall be deemed to have waived such proof and to have consented to the appointment
of such receiver. Should Mortgagee or any receiver collect the Rents and Profits, the moneys so
collected shall not be substituted for payment of the Secured Indebtedness nor can they be used
to cure the Event of Default.

2.05.  Application of Proceeds of Sale. In the event of a sale of the Property pursuant
to Section 2.924a) hereof, the proceeds of said sale, to the extent permitted by law, shall be

applied to the foilowing, in such order as Mortgagee shall, in its sole discretion, determine: the
expenses of such sal: and of all proceedings in connection therewith, including attorneys’ fees and
expenses; Impositions; Piemiums, liens, and other charges and expenses; the outstanding principal
balance of the Secured fndebtedness; any accrued interest; and any other unpaid portion of the
Secured Indebtedness.

ARTICLE III
GENCPAL COVENANTS

3.01 Security Agreement.

(@)  THIS MORTGAGE CREATES A LIZY ON THE PROPERTY, AND TO THE
EXTENT THE PROPERTY IS PERSONAL PROPERT"Y UNDER APPLICABLE LAW, THIS
MORTGAGE CONSTITUTES A SECURITY AGREEMENT UNDER THE UNIFORM
COMMERCIAL CODE OF THE STATE WHERE THE PERSONAL PROPERTY IS
SITUATED (THE "U.C.C.") AND ANY OTHER APPLICABLE LAW AND IS FILED AS A
FIXTURE FILING. UPON THE OCCURRENCE OF AN ‘EYENT OF DEFAULT,
MORTGAGEE MAY, ATITS OPTION, PURSUE ANY AND ALL RIGK'TS AND REMEDIES
AVAILABLE TO A SECURED PARTY WITH RESPECT TO ANY PORTION OF THE
PROPERTY, AND/OR MORTGAGEE MAY, AT ITS OPTION, PROCEED ASTO ALL OR
ANY PART OF THE PROPERTY IN ACCORDANCE WITH MORTGAGEE’S K'GHTS AND
REMEDIES WITH RESPECT TO THE LIEN CREATED BY THIS MORTGAGE.

(b)  The grant of a security interest to Mortgagee in the granting clause of this Mortgage
shall not be construed to derogate from or impair the lien or provisions of or the rights of
Mortgagee under this Mortgage with respect to any property described therein which is real
property or which the parties have agreed to treat as real property. The hereby stated intention of
Mortgagor and Mortgagee is that everything used in connection with the production of income
from such real property or adapted for use thereon is, and at all times and for all purposes and in
all proceedings, both legal and equitable, shall be regarded as real property, irrespective of
whether or not the same is physically attached to the Land and/or Improvements.
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(¢)  Ifrequired by Mortgagee, at any time during the term of this Mortgage, Mortgagor
will execute and deliver to Mortgagee, in form satisfactory to Mortgagee, additional security
agreements, financing statements and/or other instruments covering all Personal Property or
fixtures of Mortgagor which may at any time be furnished, placed on, or annexed or made
appurtenant to the Real Property or used, useful or held for use, in the operation of the
Improvements.

(d)  Mortgagor hereby irrevocably constitutes and appoints Mortgageeas its attorney-in-
fact and such appointment is coupled with an interest, to execute, deliver and file with the
appropriate filing officer or office such security agreements, financing statements and/or other
instruments as Mortgagee may request or require in order to impose and perfect the lien and
security interest created hereby more specifically on the Personal Property or any fixtures.

(e)  If Mcitgagor enters into a separate security agreement with Mortgagee relating to
any of the Personal Prop<rty or fixtures, the terms of such security agreement shall govern the
rights and remedies of MCitgagee after an Event of Default thereunder.

() Itis understood and-agreed that, in order to protect Mortgagee from the effect of
U.C.C. Section 9-313, as amended from time to time, in the event that Mortgagor intends to
purchase any goods which may become {Ixtures attached to the Property, or any part thereof, and
such goods will be subject to a purchase 1ioney security interest held by a seller or any other
party: '

(1)  Mortgagorshall, before executing-any security agreement or other document
evidencing or perfecting such security interest, obtain < prior written approval of Mortgagee,
and all requests for such written approval shall be -iii writing and contain the following
information:

()] a description of the fixtures to be repiaced, added to, installed or
substituted;

(i)  the address at which the fixtures will be repizeed, added to,
installed or substituted; and

(i)  the name and address of the proposed holder and proposed amount
of the security interest.

Mortgagor’s execution of any such security agreement or other document evidencing or
perfecting such security interest without Mortgagee’s prior written approval shall constitute an
Event of Default. No consent by Mortgagee pursuant to this subparagraph shall be deemed to
constitute an agreement to subordinate any right of Mortgagee in fixtures or other property
covered by this Mortgage. .

)  Ifatany time Mortgagor fails to make any payment on an obligation secured
by a purchase money security interest in the Personal Property or any fixtures, Mortgagee, at its
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option, may at any time pay the amount secured by such security interest. Any money paid by
Mortgagee under this subparagraph, including any expenses, costs, charges and attorney’s fees
incurred by Mortgagee, shall be reimbursed to Mortgagee in accordance withSection 3.10 hereof.
Mortgagee shall be subrogated to the rights of the holder of any such purchase money security
interest in the Personal Property.

(3)  Mortgagee shall have the right to acquire by assignment from the holder of
such security interest any and all contract rights, accounts receivable, negotiable or non-negotiable
instruments, or other evidence of Mortgagor’s indebtedness for such Personal Property or fixtures,
and, upon acquiring such interest by assignment, shall have the right to enforce the security
interest as sssignee thereof, in accordance with the terms and provisions of the U.C.C. and in
accordance wiii any other provisions of law.

(4) - < “Vhether or not Mortgagee has paid the indebtedness secured by, or taken
an assignment of, sucli sccurity interest, Mortgagor covenants to pay all sums and perform all
obligations secured therety, and if Mortgagor at any time shall be in default under such security
agreement, it shall constitute ar. Event of Default.

(5)  The provisions of subparagraphs (2) and (3) of this paragraph (f) shall not
apply if the goods which may become tixvires are of at least equivalent value and quality as any
property being replaced and if the rights-({ the party holding such security interest have been

-expressly- subordinated, at no cost to Mortgagee, to the lien and security interest of this Mortgage
-in a manner satisfactory to Mortgagee, including without limitation, at the option of Mortgagee,
providing to Mortgagee a satisfactory opinion of Counsel to the effect that this Mortgage
constitutes a valid and subsisting first lien on such fixtvuzes which is not subordinate to the lien of
such security interest under any applicable law, including without limitation, the provisions of
Section 9-313 of the U.C.C.

(8  Mortgagor hereby warrants, represents and covenants 2= follows:

() Mortgagor is and has been the sole owner of the Persoiial Property for at
least fifteen (15) days free from any lien, security interest, encumbrance or aavzrsé <laim thereon
of any kind whatsoever. Mortgagor will notify Mortgagee of, and will protéc:, defend and
indemnify Mortgagee against, all claims and demands of all persons at any time ciziming any
rights or interest therein.

(2)  The Personal Property is not used or bought and shall not be used or bought
for personal, family, or household purposes, but shall be bought and used solely for the purpose
of carrying on Mortgagor’s business.

(3)  The Personal Property has been located on the Land and/or Improvements
or at Mortgagor’s chief executive office, for at least fifteen (15) days and will be kept on or at the
Land or the Improvements or at Mortgagor’s chief executive office, and Mortgagor will not
remove the Personal Property therefrom without the prior written consent of Mortgagee, except
such portions or items of Personal Property which are consumed or worn out in ordinary usage,
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all of which shall be promptly replaced by Mortgagor with other Personal Property of value equal
to or greater than the value of the replaced Personal Property when new, and except such portions
or items of Personal Property temporarily stored elsewhere to facilitate refurbishing or repair
thereof or of the Improvements.

(4) - Mortgagor will immediately notify Mortgagee in writing of any change in
its principal place of business as set forth in the beginning of this Mortgage.

3.02  No Waiver. No single or partial exercise by Mortgagee, or delay or omission in
the exercise by Mortgagee, of any right or remedy under the Loan Documents shall preclude,
waive or lizuvany other or further exercise thereof or the exercise of any other right or remedy.
Mortgagee shaii at all times have the right to proceed against any portion of, or interest in, the
Property in suci zosnner as Mortgagee may deem fit, without waiving any other rights or remedies
with respect to any cider portion of the Property.

3.03 Conveyanccof Property, Change in Ownership and Composition,

(@)  Except as expressly sct forth in this Section 3.03, Mortgagor shall not, without the
prior written consent of Mortgagee, which consent may be subject to such conditions as
Mortgagee may require, cause, permic oy snffer: (i) the Property, or any part thereof, or any
interest therein, to be conveyed, transferi:d, assigned, encumbered (without limitation to the
provisions of Section 1.10 hereof concerning T_eates to the Property), sold or otherwise disposed
of; or (ii) any change in Mortgagor or in the parfaers in Mortgagor or in any other direct or
indirect interest in Mortgagor from those represented (o Mortgagee in that certain Amended and
Restated Borrower’s Certificate from Mortgagor in favor i Mortgagee dated as of the date hereof.
Any such conveyance, transfer, pledge or encumbrance made without Mortgagee’s prior written
consent shall be null and void and of no force and effect, but (he at'empt at making thereof shall,
at the option of Mortgagee, constitute an Event of Default under tniz Mortgage and the other Loan
Documents, allowing Mortgagee to immediately (without regard to arv.notice or cure provision
contained in Section 2.02 hereof) exercise its rights and remedies hereuancier and under the other
Loan Documents. The foregoing prohibitions shall not be applicable tr: (i) transfers of
ownership as a result of the death of a natural person to a spouse, son or daughier er descendant
or either, a stepson or stepdaughter or descendant of either; (ii) transfers of ownershipby a natural
person in connection with bona fide estate planning; or (iii) changes of or transfers of ariy ‘nterests
in, or any merger, consolidation, liquidation, incorporation or other similar company-level
transaction of Simon Property Group, Inc., a Delaware corporation ("SPG"), or any successor
to SPG, or any sale or transfer of all or substantially all of the assets of SPG (or any successors).

(b)  Changes may be made in the partners in Mortgagor so long as any one or more of
David Simon, Melvin Simon or Herbert Simon or their family trusts, SPG (or its successors) or
one of its direct or indirect wholly owned subsidiaries, or one of its direct or indirect ninety-five
percent (95%) owned subsidiaries is a managing general partner of the owner of the Property, and
one or more of such parties owns, directly or indirectly, at least fifty percent (50%) of all of the
beneficial interests in Mortgagor, including, without limitation, the rights to profits, losses and
distributions; provided that prior to any such permitted transfer pursuant to subsection (a) and this
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subsection (b), Mortgagee receives, at its sole option, a satisfactory attorney’s opinion opining that
such transfer is exempt from registration under, or is in compliance with, any state securities laws.
Any transferee of Mortgagor’s interest in the Property shall assume, in writing delivered to
Mortgagee, all of the obligations of Mortgagor under the Loan Documents and the Indemnity
Agreements. Mortgagor shall not be released of its obligations under the Loan Documents and
the Indemnity Agreements upon the assumption of the same by a transferee of Mortgagor’s interest
in the Property unless Mortgagee acknowledges the same in writing delivered to Mortgagor.
Mortgagor may grant or withhold its release of Mortgagor from said obligations in its sole and
absolute discretion.

09005283

(¢) < In addition to, and not in limitation of, the foregoing rights under the first and
second paragraphs of this Section 3.03, from and after the date which is twenty-four (24) months
following the Advance Date (as defined in the Notes), Mortgagor shall have a one time right to
transfer all of the pizperties encumbered by the Mortgage Instruments (but not less than all of the
properties encumbered by the Mortgage Instruments) to a third party, provided that the third party
must assume Mortgagor’s-obligations under the Notes, and provided further that each of the
following conditions are satisfizd:

(i) no Event of Default shall have occurred and be continuing under the Loan
Documents or any guaranty or 2ity of the Indemnity Agreements,

(i)  Mortgagee shall have zpproved the proposed third-party transferee in its
reasomable discretion, which approval shall require that: (a) the creditworthiness of the
proposed transferee is acceptable to Mortgagze, (b) the transferee shall be able to make
the ERISA representations set forth in Sectior” .11 herein and in the Other Mortgage
Instruments; (b) the proposed transferee has a miaimum net worth of Fifty Million and
No/100ths Dollars ($50,000,000); (c) the proposed transferee or its manager has specific
experience in ownership, operation and management of community shopping centers
acceptable to Mortgagee (and in the event that following suzn transfer such approved
manager no longer manages the Property and is not replaced by« imanager approved by
Mortgagee, such occurrence shall be deemed an Event of Defait ander the Loan
Documents), and (d) Mortgagee has not had any adverse experience with such proposed
transferee,

(iii)  the Debt Service Coverage (as hereinafter defined) calculated at the time of
the request for such transfer is at least 1.50,

(iv)  the Loan to Value Ratio does not exceed sixty-five percent (65%),

(v)  a payment by Mortgagor to Mortgagee of a fee equal to One Hundred
Thousand and No/100ths Dollars ($100,000.00),

(vi)  the proposed third-party transferee shall expressly assume the obligations
of Mortgagor under the Loan Documents arising after the date of transfer in a mamner
reasonably satisfactory to Mortgagee,
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(vii)  the assumption will be documented in a manner approved by Mortgagee,

(viii) the transferee shall expressly assume the obligations of Mortgagor and the
Other Indebted Parties under Loan Documents and the Indemnity Agreements in a manner
satisfactory to Mortgagee, and an additional person or entity acceptable to Mortgagee shall
execute a guaranty with respect to events arising or occurring from and after the date of
the transfer, and

(ix)  Mortgagor or third party transferee shall pay all reasonable costs and
expenses incurred by Mortgagee in connection with the transfer, including title insurance
preriims, documentation costs and reasonable attorneys’ fees.

Notwithstanding e foregoing, no such transfer shall release Mortgagor or SPG from their
obligations under il 1.0an Documents, the Indemnity Agreements or the Guaranty with respect
to events arising or occursing prior to the date of the transfer.

As used herein, "De¢bt Service Coverage” means the (i) "Cash Flow of All of the
Property” (as hereinafter defined) fur a given period of time, divided by (ii) the sum of the debt
service on the Notes for such pericd of time, as determined by Mortgagee (which determination
shall be binding in the absence of mauifés: error).

As used herein, "Cash Flow of All of (he Property" means the gross proceeds generated
from the all of the properties encumbered by the Mortgage Instruments and received by Mortgagor
and the Other Indebted Parties during a given period of time, including rental income, tenant
reimbursements, profits and other income, less the norria? nperating expenses, maintenance, real
estate taxes, property insurance, tenant improvements siid leasing commissions incurred by
Mortgagor and the Other Indebted Parties in the ownership and operation of the properties
encumbered by the Mortgage Instruments during such time peiiod but excluding depreciation,
amortization, and building related capital expenditure items. For purnoses of calculating Debt
Service Coverage: (i) Cash Flow of All of the Property will be annualized to include annualized
base rental from tenants in occupancy for less than twelve (12) months ard annualized rental
income from tenants that have executed Leases, whose premises are under custivetion and are
scheduled to open for business within one hundred twenty (120) days from tie date of such
proposed permitted transfer, and (i) Mortgagee shall include in Cash Flow of All of it:¢ J’roperty
cash flow expected to be in place at the time of the proposed permitted transfer as evidenced by
Leases in place and Leases which have been executed but pursuant to which tenants are not yet
in occupancy; provided, however, cash flow not expected to be received at the time of such
proposed permitted transfer shall be excluded.

As used herein, "Loan to Value Ratio" means a number derived by dividing (i) the sum
of the outstanding principal balance of the Notes by (ii) the market value of the properties
encumbered by the Mortgage Instruments agreed to among Mortgagor, the Other Indebted Parties
and Mortgagee, or if not so agreed then as determined by an MAI appraiser, paid for by
Mortgagor, and selected and engaged by Mortgagee (which determination shall be binding in the
absence of manifest error). '

Doc #:CHO1 (55690-00483) 20810958v6;10/16/1999/Time:10:39 26 LAKE VIEW PLAZA, COOK COUNTY, ILLINOIS




UNOFFICIAL COPY 15005283

As part of a permitted transfer as described in this Section 3.03(c), and commencing on
the first day of the forty-ninth (49) month following the Advance Date, Mortgagor may, at its
option, partially prepay the Notes with a Prepayment Fee to the extent necessary to satisfy the
Loan to Value Ratio and/or Debt Service Coverage requirements for a third party transfer as
required hereunder. In such event each of the individual Notes shal! be prepaid pro-rata.

(d)  Without limitation to the provisions of 3.03(a) and (b) above, Mortgagor agrees to
submit or cause to be submitted to Mortgagee within ninety (90) days after December 31st of each
calendar year during the term hereof, without further request from Mortgagee, and within ten (10)
days after any written request by Mortgagee for the same, a certificate signed by an authorized:
(i) individval who is Mortgagor or one of the individuals comprising Mortgagor, (ii) partner in
Mortgagor, o iiii) officer of Mortgagor, as the case may be, stating whether: (x) the Property,
or any part thereci or any interest therein, has been conveyed, transferred, assigned, encumbered,
sold or otherwise isposed of, and if so, to whom; (y) any conveyance, transfer, pledge or
encumbrance of any interest in Mortgagor has been made by Mortgagor and if so, to whom; or
(z) there has been any.chdnge in the individual(s) comprising Mortgagor or in the partners,
stockholders or beneficiaries of Mortgagor from those on the date hereof, and if so, a description
of such change or changes.

3.04 Mortgagor’s Estoppei. Mortgagor shall, within ten (10) days after a request by
Mortgagee, furnish a written statement in {(rm reasonably satisfactory to Mortgagee setting forth
the amount of the Secured Indebtedness, stating eiher that no offsets or defenses exist against the

- Secured Indebtedness or any defaults under the Lozn Documents, or if such offsets, defenses or
defaults are alleged to exist, the nature and extent theteof.

3.05 Further Assurances. Mortgagor shall, 2t the cost of Mortgagor, and without
expense to Mortgagee, do, execute, acknowledge and deliver a1 and every such further acts,
deeds, conveyances, mortgages, deeds of trust, assignments, sccarity agreements, financing
statements, modifications, notices of assignment, transfers and assurane “< as Mortgagee shall from
time to time reasonably require, for the better assuring, conveying, assigning, transferring and
confirming unto Mortgagee the Property and rights hereby conveyed or assigred or intended now
or hereafter so to be, or which Mortgagor may be or may hereafter become Gotiid-to convey or
assign to Mortgagee, or for carrying out the intention or facilitating the performanze of the terms
of this Mortgage or any of the other Loan Documents, or for filing, refiling, registering,
reregistering, recording or rerecording this Mortgage. Upon any failure by Mortgagor to comply
with the terms of this Section 3.05, Mortgagee may, at Mortgagor’s expense, make, execute,
record, file, rerecord and/or refile any and all such documents for and in the name of Mortgagor,
and Mortgagor hereby irrevocably appoints Mortgagee as its attorney-in-fact so to do and such
appointment is coupled with an interest. ‘

3.06 Fees and Expenses. If Mortgagee becomes a party (by intervention or otherwise)
to any action or proceeding affecting, directly or indirectly, Mortgagor, the Property or the title
thereto or Mortgagee’s interest under this Mortgage, or employs an attorney to collect any of the
Secured Indebtedness or to enforce performance of the obligations, covenants and agreements of
the Loan Documents, Mortgagor shall reimburse Mortgagee for all reasonable expenses, costs,
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charges and legal fees incurred by Mortgagee (including, without limitation, the fees and expenses
of experts and consultants), whether or not suit be commenced, and the same shall be reimbursed
to Mortgagee in accordance with Section 3.10 hereof.

3.07 Replacement of Note. Upon notice to Mortgagor of the loss, theft, destruction or
mutilation of the Amended and Restated Promissory Note secured by this Mortgage (the
"Location Note"), as such Location Note is from time to time amended, modified, supplemented,
consolidated, extended or restated, Mortgagor will execute and deliver, in lieu thereof, a
replacement note, identical in form and substance to the Location Note and dated as of the date
of the Location Note, and upon such execution and delivery all references in any of the Loan
Documents <o Location Note shall be deemed to refer to the replacement note, as such replacement
note may froui time to time thereafter be amended, modified, supplemented, consolidated,
extended or rest2ted.  Upon written request of Mortgagor, Mortgagee shall evidence in writing
delivered to Moitgazee the reasons for the replacement of the Location Note.

3.08 Hazardous Substances.

(@  To the best of Mortgagor’s knowledge (after due inquiry), except as set forth in the
Phase I Environmental Site Assessments delivered by or on behalf of Mortgagor to Mortgagee,
Mortgagor hereby represents, warraxis; covenants and agrees to and with Mortgagee that all
operations or activities upon, or any use oz scupancy of the Property, or any portion thereof, by
Mortgagor, and any tenant, subtenant or occapant of the Property, or any portion thereof, is
presently and shall hereafter be in all respects in <orapliance with all state, federal and local laws
and regulations governing or in any way relating o the generation, handling, manufacturing,
treatment, storage, use, transportation, spillage, leakage, dimping, discharge or disposal (whether
legal or iliegal accidental or intentional) of any Hazardous Substance; and that neither Mortgagor
nor (to the best of Mortgagor’s knowledge, after due inquiry) any tenant, subtenant or occupant
of all or any portion of the Property, has at any time placed, suifsred or permitted the presence
of any such Hazardous Substances at, on, under, within or about ‘e Property, or any portion
thereof in violation of applicable law.

(b)  In the event any investigation or monitoring of site conditiotis-o: any clean-up,
containment, restoration, removal or other remedial work (collectively, the "Reinziial Work™)
1s required under any applicable federal, state or local law or regulation, or by any judicial order,
or by any governmental entity, or in order to comply with any agreement entered into by
Mortgagor because of, or in connection with, any occurrence or event described in this Section
3.08(b), Mortgagor shall perform or cause to be performed the Remedial Work in compliance
with such law, regulation, order or agreement. All Remedial Work shall be performed by one or
more contractors, selected by Mortgagor and approved in advance in writing by Mortgagee, which
approval by Mortgagee shall not be unreasonably withheld or delayed, and under the supervision
of a consulting engineer, selected by Mortgagor and approved in advance in writing by
Mortgagee, which approval by Mortgagee shall not be unreasonably withheld or delayed. All costs
and expenses of such Remedial Work shall be paid by or caused to be paid by, Mortgagor
including, without limitation, the charges of such contractor(s) and/or the consulting engineer, and
Mortgagee’s reasonable attorneys’, architects’ and/or consultants’ fees and costs incurred in
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connection with monitoring or review of such Remedial Work. In the event Mortgagor shall fail
to timely commence, or cause to be commenced, or fail to diligently prosecute to completion,
such Remedial Work, Mortgagee may, but shall not be required to, cause such Remedial Work
to be performed, and all costs and expenses thereof, or incurred in connection therewith, shall be
reimbursed to Mortgagee in accordance with Section 3.10 hereof.

(c)  Mortgagor hereby further represents, warrants, covenants and agrees to and with
Mortgagee that no environmental notice of lien has been filed on the Property or with respect to
any part thereof, and that Mortgagor will not during the term of the Notes acquire any other real
property upon which an environmental notice of lien has been filed. In the event that the Property
or any othes property hereafter so acquired by Mortgagor during the term of the Note, has an
environmental“ notice of lien filed thereon or with respect to any part thereof, or if any
representation ‘mude herein is false, Mortgagee shall have the option, in its sole and absolute
discretion, to accelérate the maturity of the Notes and declare a default thereunder and an Event
of Default hereunder 2a¢under the other Loan Documents, and immediately exercise its rights
and remedies hereunder #nd under the other Loan Documents, except that in the event that the
Property has an environmental notice of lien filed thereon or with respect to any part thereof, and
no default (other than the filing s such notice) exists hereunder or under the other Loan
Documents and Mortgagor elects, by notice of such election given by Mortgagor to Mortgagee
within thirty (30) days of the date suck zuvironmental notice of lien is filed (hereinafter referred
to as a "Lien Cure Notice"), to cure and correct, at Mortgagor’s sole expense, all conditions
- which form the basis for such notice and secure the full satisfaction and release thereof , Mortgagee
- shall: (a) allow.such cure by notice to.such effec: given by Mortgagee to Mortgagor (hereinafter
referred to as the "Notice to Allow") within thirty (20)days after receipt of such Lien Cure Notice
from Mortgagor, if such environmental notice of lien is i an amount of less than One Million
Five Hundred Thousand and No/100ths Dollars ($1 ,900,055.00), as determined by Mortgagee in
its sole discretion; or (b) if such environmental notice of lienis ity an amount equal to or greater
than One Million Five Hundred Thousand and No/100ths Dollars ( $1,500,000.00), as determined
by Mortgagee in its sole discretion, at its option either: (i) deliver susi Notice to Allow within
thirty (30) days after receipt of such Lien Cure Notice from Mortgagor; Or (ii) require payment
of the outstanding indebtedness evidenced by the Note securing this Mortgage as orovided below.
If Mortgagee does not give such Notice to Allow to Mortgagor within such time, Faortgagee shall
be deemed to have given such Notice to Allow to Mortgagee. If, prior to such (7 Mortgagee
notifies Mortgagor that it will not give such Notice to Allow, Mortgagor shall, within thirty (30)
days after expiration of said period of time for Mortgagee to give such Notice to Allow or receipt
of said notification that Mortgagee will not give such Notice to Allow, pay the entire outstanding
indebtedness evidenced by the Note securing this Mortgage, including without limitation, all
accrued interest thereon and all other sums due thereunder and under this Mortgage including,
without limitation, all legal fees, charges and disbursements of Mortgagee’s special counsel with
respect thereto, but without a Prepayment Fee if such payment is so made, and Mortgagee shall
thereupon cancel and deliver such Note to Mortgagor, and release this Mortgage and the other
Loan Documents securing the indebtedness evidenced by the Note. If: (x) Mortgagee gives such
Notice to Allow and such Applicant does not diligently proceed with such cure or does not
complete such cure within four (4) months after Mortgagee receives such Lien Cure Notice from
Mortgagor or such longer period of time agreed upon by Mortgagee, in its sole and absolute
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discretion; (y) Mortgagee does not give such Notice to Allow to Mortgagor within the time
provided above or prior to such time, notifies Mortgagor that it will not give such Notice to
Allow, and Mortgagor does not make the payment required above within the time set forth above;
or (z) any Event of Default (other than the filing of said environmental notice of lien) occurs
under this Mortgage or under the other Loan Documents, Mortgagee shall have the option, in its
sole and absolute discretion, to accelerate the maturity of the Note, declare a default thereunder,
an Event of Default under this Mortgage and under the other Loan Documents and proceed
hereunder as if this exception (and the acts of the parties pursuant hereto) does not exist, allowing
Mortgagee to immediately exercise its rights and remedies hereunder and under the other Loan
Documents (without regard to any notice or cure provision contained in Section 2.02 hereof or
any of the edier Loan Documents).

3.09 Waiver of Consequential Damages. Mortgagor covenants and agrees that in no
event shall Morigagze be liable for consequential damages, whatever the nature of a failure by
Mortgagee to perform its vbligation(s), if any, under the Loan Documents, and Mortgagor hereby
expressly waives all claims that it now or may hereafter have against Mortgagee for such
consequential damages.

3.10 Mortgagee Reimbursement. Any payments made or funds expended or advanced
by Mortgagee pursuant to the provisiviis of any Loan Document, shall: (1) become a part of the
Secured Indebtedness; (2) bear interest at 4 e Interest Rate (as such term is defined in the Notes),
- from the date such payments are made or fiinds expended or advanced; (3) become due and
payable to Mortgagee upon demand therefor by Mortgagee; and (4) bear interest at the Default
Rate (as such term is defined in the Notes) from the 4ate of such demand. Failure to reimburse
Mortgagee upon such demand shall constitute an Event-of Default under Section 2.01(a) hereof.

3.11 ERISA. Mortgagor hereby represents, warraats 2ud agrees that: (i) it is acting
on its own behalf and that it is not an employee benefit plan as/defined in Section 3(3) of the
Employee Retirement Income Security Act of 1974, as amended ("ERZSA "), which is subject to
Title 1 of ERISA, nor a plan as defined in Section 4975(e)(1) of the Int¢rnal Revenue Code of
1986, as amended (each of the foregoing hereinafter referred to collectively az a "Plan"); (ii)
Mortgagor’s assets do not constitute "plan assets" of one or more such Plans wit'iin-the meaning
of Department of Labor Regulation Section 2510.3-101; (iii) it will not be reconsfito%cd as a Plan
or as an entity whose assets constitute "plan assets"; (iv) Mortgagor will not enguge in any
transaction which would cause any obligation hereunder to be a non-exempt prohibited transaction
under ERISA; and (v) Mortgagor will deliver to Mortgagee certifications or other evidence of its
compliance with these provisions as may be requested by Mortgagee from time to time during the
term of the Notes.

ARTICLE IV
MISCELLANEOUS COVENANTS

4.01 Remedies Cumulative. No right, power or remedy conferred upon or reserved
to Mortgagee by any of the Loan Documents is intended to be exclusive of any other right, power
or remedy, but shall be cumulative and concurrent and in addition to any other right, power and
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remedy given hereunder or under any of the other Loan Documents or now or hereafter existing
under applicable law.

4.02 Notices. All notices, demands and requests given or required to be given by either
party hereto to the other party shall be in writing. All notices hereunder shall be deemed to have
been duly given if mailed by United States registered or certified mail, with return receipt
requested, postage prepaid, or by United States Express Mail or other comparable overnight
courier service to the parties at the addresses set forth on Exhibit A (or at such other addresses
as shall be given in writing by any party to the others) and shall be deemed complete upon receipt
or refusal to accept delivery as indicated in the return receipt or in the receipt of such United
States Expr:ss Mail or courier service.

4.03 Juizc and Assigns: Terminology.

(@  This Mortgage applies to, inures to the benefit of, and binds Mortgagor and
Mortgagee, their heirs, legatees, devisees, administrators, executors, successors and assigns. The
term "Mortgagor” shall include bth the original Mortgagor and any subsequent owner or owners

n>.a

of any of the Property. The term "iortgagee" shall include the owner and holder of the Note,
whether or not named as Mortgages herein.

(b)  Inthis Mortgage, whenever ifie context so requires, the masculine gender includes
. the feminine and/or neuter, and the singular rumuver includes the plural.

4.04  Severability. If any provision hereo? simuld be held unenforceable or void, then
such provision shall be deemed separable from the remao¥ig provisions and shall in no way affect
the validity of this Mortgage except that if such provision/clates to the payment of any monetary
sum, then, Mortgagee may, at its option declare the Secured Indehtedness immediately due and
payable.

4.05 Applicable Law. This Mortgage shall be construed and, ¢niforced in accordance
with the laws of the State.

4.06 Captions. The captions are inserted only as a matter of convérience and for
reference, and in no way define, limit, or describe the scope or intent of this Mortgage mwr in any
way affect this Mortgage.

4.07 Time of The Essence. Time shall be of the essence with respect to all of
Mortgagor’s obligations under this Mortgage and the other Loan Documents.

4.08 No Merger. In the event that Mortgagee should become owner of the Property,
there shall be no merger of the estate created by this Mortgage with the fee estate in the Property.

4.09 No Modifications. This Mortgage may not be changed, amended or modified,
except in a writing expressly intended for such purpose and executed by Mortgagor and
Mortgagee.
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5.01 Use of Proceeds. Mortgagor represents and agrees that the proceeds of the Notes
secured by this Mortgage will be used for the purposes specified in Paragraph 6404 of Chapter
17 of the Illinois Revised Statutes, and that the Secured Indebtedness constitutes a business loan
which comes within the purview of said Paragraph 6404.

5.02 Limitation on Secured Indebtedness. It is expressly understood and agreed that
the Secured Indebtedness will in no event exceed two hundred percent (200%) of: (i) the total
face amour: of the Notes, plus (ii) the total interest which may hereafter accrue under the Notes
on such face zipount.

5.03 Nou-CTompetition. Mortgagor covenants and agrees that, in the event of a
foreclosure or other judicial or non-judicial sale of the Property following the occurrence of an
Event of Default, neither I{ortgagor nor any affiliate of Mortgagor, shall for a period of three (3)
years following the date of such rale, open a new community shopping center, nor lease property
in connection with the operation ofa new community shopping center, within three (3) miles of
the Property. The covenants and cbligations referred to in this Section 5.03 shall survive the
foreclosure of the lien of this Mortgage and/or Mortgagee’s acceptance of a deed to the Property
in lieu of the foreclosure of the lien hereci

5.04 Subordinate Financing. Mortgagor shall not incur or secure any financing which
is secured by a mortgage lien, pledge or other encirmbrance on the Property or any partnership
or other interest in Mortgagor thereunder without the prior written consent of Mortgagee.

5.05 Waiver of Statutory Rights. Mortgagor aclnowiedges that the transaction of
which this Mortgage is a part is a transaction which does not inclade zither agricultural real estate
(as defined in Section 15-1201 of the Act) or residential real estate (as <efined in Section 15-1219
of the Act), and to the full extent permitted by law, hereby voluntarily ani knowingly waives its
rights to reinstatement and redemption as allowed under Section 15-1601(b) oi tiie Act, and to the
full extent permitted by law, the benefits of all present and future valuation; ~ppraisement,
homestead, exemption, stay, redemption and moratorium laws under any state or.iederal law.

5.06 Cross Collateral. The Secured Indebtedness is secured by the Mortgage
Instruments. The Notes are secured by, among other things, the Mortgage Instruments
encumbering real and personal property in the States of Illinois, Indiana, Kansas, Missouri,
Maryland and Texas. The Secured Indebtedness may be accelerated as provided in any of the
Loan Documents and an Event of Default under any of the Loan Documents constitutes an Event
of Default under this Mortgage. In consequence of an Event of Default, Mortgagee may
accelerate the Secured Indebtedness and foreclose any one or more of the Mortgage Instruments
Or resort to any one or more of its other rights and remedies under the Mortgage Instruments and
other Loan Documents.
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All of the properties of all kinds conveyed and/or mortgaged by the Mortgage Instruments
are security for the Secured Indebtedness without allocation of any one or more of the parcels or
portions thereof to any portion of the Secured Indebtedness less than the whole amount thereof.
Mortgagee may allocate the proceeds received by Mortgagee upon the exercise of its remedies and
rights, including foreclosure, among the Secured Indebtedness, as Mortgagee in its sole discretion
may determine to be advisable.

Mortgagee may proceed, at the same or different times, to foreclose the Mortgage
Instruments or any one or more of them, by any proceedings appropriate in the State where any
of the land lies, including private sale if permitted, and no event of enforcement taking place in
any state, inciuding without limiting the generality of the foregoing, any pending foreclosure,
judgment or dzcree of foreclosure, foreclosure sale, rents received, possession taken, deficiency
judgment or deczezs, or judgment taken on the Note, shall in any way stay, preclude or bar
enforcement of tac#7crtgage Instruments or any of them in any other state, and Mortgagee may
pursue any or all of its'reinedies to the maximum extent permitted by applicable law until all of
the Secured Indebtedness 2:id all other obligations now or hereafter secured by any or all of the
Mortgage Instruments has beep paid or discharged in full.

Additionally, and without limitation of any other provision of this Mortgage, if this
Mortgage is foreclosed and sale is made w7 the Property (or any part thereof which remains subject
to this Mortgage) pursuant to foreclosurs proceedings, and if the proceeds of such sale (after
application of such proceeds as provided elsewiere in this Mortgage and after deducting all
accrued general and special taxes and assessmen:s) are not sufficient to pay the total sum of the
Secured Indebtedness then outstanding and any othe: amounts provided for by applicable law
(herein sometimes collectively referred to as the "Balance Iwed"), then the Secured Indebtedness
shall not be satisfied to the extent of the deficiency in such sioceeds to pay the Balance Owed, but
such Secured Indebtedness shall continue in existence and cortinue to be evidenced by the Notes
and shall continue to be secured by all of the Other Mortgage  instruments. Subject to the
requirements of applicable law, if Mortgagee shall acquire the Propercy as a result of any such
foreclosure sale (whether by bidding all or any portion of the Secured Inde’tedness or otherwise),
the proceeds of such sale shall not be deemed to include (and Mortgagor sheii not be entitled to
any benefit or credit on account of) proceeds of any subsequent sale of (s Property by
Mortgagee. Without limitation of any other provision hereof, Mortgagor further agrées that if any
of the Other Mortgage Instruments are foreclosed and sale is made of any of the propeciy subject
to any Other Mortgage Instruments, and if the proceeds of such sale (after application of such
proceeds as provided for elsewhere herein and after deducting all accrued and general and special
taxes and assessments) are not sufficient to pay the Secured Indebtedness and any other amounts
provided for by applicable law, thereby creating a Balance Owed, then the Secured Indebtedness
then outstanding shall not be satisfied to the extent of the deficiency in such proceeds to pay such
Balance Owed, but such Secured Indebtedness shall continue in existence and continue to be
evidenced by the Notes and shall continue to be secured by this Mortgage and all of the Other
Mortgage Instruments existing immediately prior to any such foreclosure, except such Mortgage
Instrument foreclosed upon.
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No release of personal liability of any person whatsoever and no release of any portion of
the property now or hereafter subject to the lien of any of the Mortgage Instruments shall have
any effect whatsoever by way of impairment or disturbance of the lien or priority of any other of
the Mortgage Instruments or the unreleased properties encumbered by any of the Mortgage
Instruments. Any foreclosure or other appropriate remedy brought in any of the states aforesaid
may be brought and prosecuted as to any part of the security, wherever located, without regard
to the fact that foreclosure proceedings or other appropriate remedies have or have not been
instituted elsewhere on any other land subject to the lien of the Mortgage Instruments or any of
them.

Nejtiier Mortgagor nor any person claiming by, through or under Mortgagor shall have or
enjoy any rigit to marshaling of assets, all such right being hereby expressly waived as to
Mortgagor and.4k. persons claiming by, through or under Mortgagor, including, without
limitation, junior licwors. Mortgagor and all endorsers, guarantors and sureties of the Notes, and
each of them, hereby wzive any and all rights arising because of payment or performance by
Mortgagor of any Securr:d Indebtedness or other obligations secured by the Other Mortgage
Instruments, (a) against any Of :bc Other Indebted Parties by way of subrogation of the rights of
Mortgagee or otherwise, or () ~gainst any party obligated to pay or perform the Secured
Indebtedness or other obligation-secured by the Other Mortgage Instruments by way of
contribution, reimbursement or otherwise,

5.07 Certain Matters Regarding Filings. Mortgagor agrees that in consideration of
the recitals and mutual covenants contained hereir;, and for other good and valuable consideration,
the receipt and sufficiency of which are hereby ackriowiadged, in the event Mortgagor, any of the
Other Indebted Parties or any general partners of Mortgzgor or the Other Indebted Parties shall
(such events are herein sometimes collectively referred to'4s the "Filings"):

(@)  file with any bankruptcy court or be the subject of ity case, chapter or proceeding
under Title 11 of the United States Code (said code, as amended froin *ime to time, together with
any replacement statute, is hereinafter sometimes collectively referred, t.as the "Bankruptcy
Code™);

(b)  be the subject of any order for relief issued under the Bankruptcy Code;

()  file or be the subject of any petition seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any present or future
federal or state act or law relating to bankruptcy, insolvency, or other relief for debtors;

(d  have sought or consented to or acquiesced in the appointment of any trustee,
receiver, conservator or liquidator; or

(e)  be the subject of any order, judgment or decree entered by any court of competent
jurisdiction approving a petition filed against such party for any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any present or future
federal or state act or law relating to bankruptcy, insolvency, or relief for debtors,

Doc #CHO1 (55690-00483) 20610958v6;10/16/1889/Time: 10: 39 34 LAKE VIEW PLAzA, Cook COUNTY, ILLINOIS




UNOFFICIAL COPY 05005253

then, Mortgagee shall thereupon be immediately and automaticaily entitled to relief from any
automatic stay or other injunction imposed by Section 362 of the Bankruptcy Code or any other
section or chapter of the Bankruptcy Code, or otherwise, of or against the exercise of the rights
and remedies otherwise available to Mortgagee as provided in this Mortgage or the other Loan
Documents and as otherwise provided by law so that, to the fullest extent permitted by law,
Mortgagee may proceed to exercise its rights and remedies against the collateral provided under
this Mortgage and the other Loan Documents in accordance with applicable law as if no such
Filings had taken place, and Mortgagor hereby irrevocably, absolutely and unconditionally waives
its right to object to such relief. Mortgagor further agrees that it will not contest any motion or
application of Mortgagee made in any court of competent jurisdiction seeking enforcement of this
Section 5.27 or otherwise seeking modification or termination of such automatic stay or other
injunction,

5.08 Coiisieral and Cash Collateral. Mortgagor agrees that this Mortgage grants
Mortgagee, its succescors and assigns, a fully perfected, choate and complete first-priority lien
on and security interest 10, inter alia, the Property, including all cash, leases, accounts, accounts
receivable, income, rents, reveir:gs, issues and profits of the Property, whether existing before
- or after the commencement of any sicceedings under the Bankruptcy Code involving Mortgagor,
any Other Indebted Parties, any geners! partners of Mortgagor or the Other Indebted Parties or
the Property, and constitute cash collaiera! of Mortgagee, its successors and assigns, within the
meaning of Bankruptcy Code Section 363

5.09 No Defenses, Counterclaims ard Release. Mortgagor represents, warrants,
covenants and agrees that as of the date hereof, (z).Mortgagor has no defenses, offsets or
counterclaims of any kind or nature whatsoever agairst Mortgagee with respect to the Loan
Documents, or any action previously taken or not taken by ~iorteagee with respect thereto or with
respect to any security interest, encumbrance, lien or collateal ip-connection therewith and (b)
~ Mortgagee has fully performed all obligations to Mortgagor. Wiihout limiting the generality of
the foregoing, Mortgagor, on its own behalf and on behalf of its past ard present representatives,
partners, agents, employees, servants, officers, directors, heirs, sharciiolders, substdiaries,
affiliated and related compantes, successors and assigns (hereinafter collectively referred to as the
"Mortgagor Group"), waives, releases and forever discharges Mortgagee, and i past, present
and future officers, directors, subsidiaries, affiliated and related companies, ageits, servants,
employees, sharcholders, representatives, successors, assigns, attorneys, accountanis, assets and
properties (hereinafter referred to as the "Mortgagee Group™), from and against all manner of
actions, causes and causes of action, suits, charges, complaints, debts, reckonings, liabilities,
obligations, debts, agreements, contracts, bonds, bills, specialties, controversies, liabilities, costs,
expenses, losses, damages, judgments, executions, claims and demands, of whatsoever kind or
nature, in law or in equity, whether known or unknown, whether actual or contingent, and
whether or not concealed or hidden, arising out of or relating to any matter, cause or thing
whatsoever, that any of the Mortgagor Group, jointly or severally, may have had, or now have
or that may subsequently accrue against the Mortgagee Group, or any one of them, by reason of
any matter or thing whatsoever through the date hereof arising out of or in any way directly or
indirectly connected to the Loan Documents or any property secured by the Mortgage Instruments
(hereinafter sometimes referred to collectively as "Claims"). Mortgagor, on its own behalf and
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on behalf of the other members of the Mortgagor Group, hereby covenants and agrees not to sue,
answer, counterclaim or defend against Mortgagee or any other member of the Mortgagee Group
for, or by reason of, any Claims. Mortgagor acknowledges and agrees that Mortgagee is
specifically relying upon the representations, warranties, covenants and agreements contained
herein and that such representations, warranties, covenants and agreements constitute a material
inducement to Mortgagee.

09005283

5.10 Amendment and Restatement. This Mortgage amends, modifies, supplements,
supersedes and restates the Original Mortgage in its entirety.
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage, or has caused this
Mortgage to be executed by its duly authorized representative as of the day and year first written

above.
SIMON PROPERTY GROUP (ILLINOIS) L.P., an Illinois
limited partnership
By: CHARLES MALL COMPANY LIMITED
PARTNERSHIP, a Maryland limited partnership, its
general partner
By: SIMON PROPERTY GROUP
(DELAWARE), INC., a Delaware
corporation, its general partner
By:
David*81mon, Chief Executive Officer
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STATE OF INDIANA )
) SS.

COUNTY OF MARION )

I, the undersigned, a Notary Public in and for the County and State aforesaid, DO
HEREBY CERTIFY THAT David Simon the Chief Executive Officer of Simon Property Group
(Delaware), Inc., the sole general partner in Charles Mall Company Limited Partnership, the sole
general partner in Simon Property Group (Illinois), L.P., an Illinois limited partnership,
personally known to me to be the same person whose name is subscribed to the foregoing
instrument, anpeared before me this day in person and acknowledged that he signed and delivered
said instrurient as his free and voluntary act and as the free and voluntary act of said corporation
on behalf of Cnziies Mall Company, the sole general partner in Simon Property Group (Illinois),
L.P., for the usesand purposes therein set forth.

GIVEN under my Fand and Notarial Seal, this @ day of October 1999.

Notary Public

My Commission Expires:

CHRISTINE A. FALLON, Notary Public
County of Residence: MARIQN
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EXHIBIT "A"
TO MORTGAGE AND SECURITY AGREEMENGgOo 5283

1. DEFINED TERMS
"County" shall mean Cook County, Illinois.
The term "Hazardous Substances" shall include without limitation:

@) Those substances included within the definitions of "hazardous substances, "
"hazardous<naterials," "toxic substances," or "solid waste" in the Comprehensive Environmental
Response Coripensation and Liability Act of 1980 (42 U.S.C. §9601 et seq.) ("CERCLA"), as
amended by Supzrfund Amendments and Reauthorization Act of 1986 (Pub. L. 99-499 100 Stat.
1613) ("SARA"), ir¢ Resource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et
seq.) ("RCRA"), and tne tlazardous Materials Transportation Act, 49 U.S.C. §1801 et seq., and
in the regulations promulgated pursuant to said laws, all as amended;

(i)  Those substziices listed in the United States Department of Transportation
Table (49 CFR 172.101 and amenaizezis thereto) or by the Environmental Protection Agency (or
any successor agency) as hazardous sutsténces (40 CFR Part 302 and amendments thereto);

(i)  Any material, waste or substance which is: (A) petroleum; (B) asbestos;
(C) polychlorinated biphenyls; (D) designated as : "iazardous substance" pursuant to Section 311
of the Clean Water Act, 33 U.S.C. §1251 et seq. (32.%.8.C. §1321) or listed pursuant to Section
307 of the Clean Water Act (33 U.S.C. §1317); (E) fizzpmable explosives; or (F) radioactive
materials; and

(iv)  Any material, waste or substance which s regulated under the Illinois
Environmental Protection Act, Ill. Rev, Stat. Ch. 111-1/2, Section’ 1501 et seq.; or the Illinois
Responsible Property Transfer Act, Ill. Rev. Stat. Ch. 30 Section 900 et seq.; and

(v)  Such other substances, materials and wastes which are or vzCome regulated
as hazardous or toxic under applicable local, state or federal law, or the United States government,
or which are classified as hazardous or toxic under federal, state, or local laws or regelations.

"Leasing Guidelines" shall mean guidelines, from time to time approved in writing by
Mortgagee, for the leasing of all or any part of the Property, but which in any event, unless and
until further leasing guidelines are approved by Mortgagee, shall be as follows:

(i) leases must be in the form of the standard form of lease approved by
Mortgagee in writing;

(i)  leases must have an initial term of at least three (3) years, but not more than
fifteen (15) years;

Doc #:CHO1 (55690-00483) 20610958v6;10/16/1999/Time: 10:39 LAKE VIEW PLAZA, COOK COUNTY, ILLINOTS
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(iii)  leases must not demise more than eight thousand (8,000) square feet of net
leasable area; and

09005283

(iv)  leases must have an annual minimum rent payable at the then market rate
per square foot of net leasable area for first class community shopping centers in the market in
which the Property is located.

"Rents" and "Profits" shall mean all and any income, rents, royalties, revenue, issues, profits,
proceeds, accounts receivable and other benefits now or hereafter arising from the Property, or
any part thereof.

"Requiremer’s" shall mean all requirements relating to land and building construction, use and
maintenance, incinding, without limitation, planning, zoning, subdivision, environmental, air
quality, flood hazar, fire safety, handicapped facilities and other governmental approvals,

permits, licenses and/or ertificates as may be necessary from time to time to comply with any
of the foregoing, and othcr applicable statutes, rules, orders, regulations, laws, ordinances and
covenants, conditions and restrictions, which now or hereafter pertain to and/or affect the design,

construction, existence, operation o1 yse and occupancy of the Property, or any part thereof, or
any business conducted therein or thercon.

"State" shall mean the State of Illinois, th¢ siate in which the Property is located.
II. ADDRESSES
Mortgagor’s address:

Simon Property Group ({llinois), L.P.

Merchants Plaza -- 15 East

115 West Washington Street

Indianapolis, Indiana 46204

Attention: David Simon, Chief Executive Officer

with a copy to:

Simon Property Group
Merchants Plaza -- 15 East

115 West Washington Street
Indianapolis, Indiana 46204
Attention: James Schmidt, Esq.
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Mortgagee’s address:

Metropolitan Life Insurance Company

200 Park Avenue

New York, New York 10166

Attention: Senior Vice-President
Real Estate Investments

and:

Metropolitan Life Insurance Company
2001 Spring Road, Suite 400
Wz2¢-Brook, Illinois 60523-1813
Atteotion: Assistant Vice-President
Mortgage Portfolio Services
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09005283

EXHIBIT "B"
TO MORTGAGE AND SECURITY AGREEMENT

PROPERTY DESCRIPTION |

Property Address:  159th & LaGrange Road
Orland Park, Iilinois 60462

Tax Parcel: 27-16-403-007
27-16-403-008

Doc #:.CHO1 (55690-00483) 20610958v6;10/16/1999/Time: 10:39 LAKE VIEw PLazA, CoOK COUNTY, ILLINOIS
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09003283

LEGAL DESCRIPTION

A tract of land in the South ' of the Southeast 1/4 of Section 16, Township 36 North,
Range 12 East of the Third Principal Meridian, situated in Cook County, Illinois and
described as follows:

Beginniig)at the intersection of the North line of the South % of said Southeast 1/4 and
the West.a1ght of way line of LaGrange Road as recorded under Document 87018113;
thence South H-degrees 11 minutes 55 seconds East 940.29 feet along said West line;
thence South 89 deyrees 48 minutes 44 seconds West 172.00 feet; thence South 00 degrees
11 minutes 55 seconds East 48.85 feet; thence South 89 degrees 48 minutes 44 seconds
West 3.00 feet; thence South 00 degrees 11 minutes 55 seconds East 289.00 feet to the
North right-of-way line of (West 159 Street (U.S. Route 6); thence South 89 degrees 48
minutes 44 seconds West 1075.62 feet along last said North line: thence North 00 degrees
11 minutes 55 seconds West 554.42 teet; thence South 89 degrees 48 minutes 05 seconds
West 166.00 feet; thence North 00 degrees 11 minutes 55 seconds West 725.00 feet to the
North line of the South % of the Soutneast 1/4; thence North 89 degrees 51 minutes 45
seconds East 1416.62 feet along last said MNeith line to the Point of Beginning.

P.LN.: 27-16-403-007
27-16-403-008

Commonly known as: Lakeview Plaza
Orland Park, Illinois
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EXHIBIT C
PERMITTED EXCEPTIONS

Those exceptions set forth in Schedules B-1 and B-2 in Lawyers Title Insurance Corporation
Policy No. 82-02-598594, as endorsed through the date hereof (Lake View Plaza)

Doc #:CHO1 (55680-00483) 20625364v1;10/15/1999/Time: 15:19




UNOFFICIAL COPY 4005285

EXHIBIT "D"
TO MORTGAGE AND SECURITY AGREEMENT

REQUIREMENTS FOR RESTORATION

Unless otherwise expressly agreed in a writing signed by Mortgagee for such purpose, the
Requirements For Restoration shall be as follows:

(@ In the event the Net Insurance Proceeds are to be used for the Restoration,
Mortgagor shall, prior to the commencement of any work or services in connection with the
Restoratior (the "Work"), deliver or furnish to Mortgagee: (i) complete plans and specifications
for the Work which (A) have been approved by all governmental authorities whose approval is
required, (B) bezi the signed approval of an architect satisfactory to Mortgagee (the "Architect")
and (C) are accompanied by Architect’s signed estimate of the total estimated cost of the Work
which plans and speciiications shall be subject to Mortgagee’s prior approval (the "Approved
Plans and Specifications”'j; (ii) the amount of money (or in lieu of depositing cash, Mortgagor
shall deliver to Mortgagee a fet.ex of credit in form and substance acceptable to Mortgagee in its
sole and absolute discretion and iss:cd by a financial institution acceptable to Mortgagee in its sole
and absolute discretion) which, as deteimined by Mortgagee, will be sufficient when added to the
Net Insurance Proceeds, if any, to pay tie entire cost of the Restoration (all such money as held
by Mortgagee being herein collectively rcizrred to as the "Restoration Funds"); (iif) copies of
all permits and approvals required by law in conrection with the commencement and conduct of
the Work; (iv) a contract for construction execvted by Mortgagor and a contractor reasonably
satisfactory to Mortgagee (the "Contractor") in forr, 4rape and substance reasonably satisfactory
to Mortgagee (including a provision for retainage) for performance of the Work; and (v) a surety
bond for and/or guarantee of payment for and completion-ut, the Work, which bond or guarantee
shall be (A) in form, scope and substance satisfactory to Mcrtgagee, (B) signed by a surety or
sureties, or guarantor or guarantors, as the case may be, who arc azceptable to Mortgagee, and
(C) in an amount not less than Architect’s total estimated cost of com;leting the Work.

(b)  Mortgagor shall not commence any portion of the Work, other tiiari temporary work
to protect the Property or prevent interference with business, until Mortgagor siia!i have complied
with the requirements of subparagraph (a) above. After commencing the Work, Mozigagor shall
perform or cause Contractor to perform the Work diligently and in good faith in accorcance with
the Approved Plans and Specifications. So long as there does not currently exist an Event of
Default under any of the Loan Documents, Mortgagee shall disburse the Restoration Funds in
increments to Mortgagor, from time to time as the Work progresses, to pay (or reimburse
Mortgagor for) the costs of the Work, but subject to the following conditions, any of which
Mortgagee may waive in its sole discretion:

(i) Mortgagor and Architect, jointly, shall be in charge of the Work:
(i)  Mortgagee shall make such payments directly or through escrow with a title

company sclected by Mortgagor and approved by Mortgagee, only upon not less than ten (10)
days’ prior written notice from Mortgagor to Mortgagee and Mortgagor’s delivery to Mortgagee
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of (A) Mortgagor’s written request for payment (a "Request for Payment") accompanied by a
certificate by Architect in form, scope and substance satisfactory to Mortgagee which states that
all of the Work completed to that date has been done in compliance with the Approved Plans and
Specifications and in accordance with all provisions of law, that the amount requested has been
paid or is then due and payable and is properly a part of the cost of the Work and that when added
to all sums, if any, previously paid out by Mortgagee, the requested amount does not exceed the
value of the Work done to the date of such certificate; (B) evidence reasonably satisfactory to
Mortgagee that there are no mechanic’s or similar liens for labor or material supplied in
connection with the Work to date or that any such liens have been adequately provided for to
Mortgagee’s satisfaction; and (C) evidence reasonably satisfactory to Mortgagee that the balance
of the Restaration Funds remaining after making the payments shall be sufficient to pay the
balance of the rost of the Work not completed to date (giving in such reasonable detail as
Mortgagee may-require an estimate of the cost of such completion). Each Request for Payment
shall be accompanicri by: (x) waivers of liens reasonably satisfactory to Mortgagee covering that
part of the Work previousiv paid for, if any; (y) a search prepared by a title company or by other
evidence reasonably satisfactory to Mortgagee that no mechanic’s liens or other liens or
instruments for the retention 5f (jtie in respect of any part of the Work have been filed against the
Property and not discharged of receid; and (z) an indorsement to Mortgagee’s title policy insuring
Mortgagee that no encumbrance ¢xisis on or affects the Property other than the Permitted
Exceptions;

(i) No lease affecting the Property immediately prior to the damage or
destruction shall have been canceled, nor containapy still exercisable right to cancel, due to such
damage or destruction; and

(iv)  Any Request for Payment after the Rcstoration has been completed shall be
accompanied by a copy of any certificate or certificates required by law to render occupancy of
the Improvements legal.

(c)  If: (i) within sixty (60) days after the occurrence of any dzinage or destruction to
the Property requiring Restoration, Mortgagor fails to submit to Mortgagee and receive
Mortgagee’s approval of plans and specifications or fails to deposit with Mortgages the additional
amount necessary to accomplish the Restoration as provided in subparagraph (4)akove; or (ii)
after such plans and specifications are approved by all such governmental authorities and
Mortgagee, Mortgagor fails to commence promptly or diligently continue to completion the
Restoration, or (iii) subject to Section 1.16 hereof, Mortgagor becomes delinquent in payment to
mechanics, materialmen or others for the costs incurred in connection with the Restoration, then,
in addition to all of the rights herein set forth and after five (5) days’ written notice of the non-
fulfillment of one or more of the foregoing conditions, Mortgagee may apply the Restoration
Funds then or thereafter held by Mortgagee to reduce the Secured Indebtedness in such order as
Mortgagee may determine, and at Mortgagee’s option and in its sole discretion, Mortgagee may
declare the Secured Indebtedness immediately due and payable.
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SCHEDULE 1

INSURANCE REQUIREMENTS

Lake View Plaza, Cook County, llinois

Agreed amount of Full Replacement Cost Insurance: . ............... $29,500,000.00
Agreed amount of Boiler and Machinery Insurance: . . . . . Included in Full Replacement Cost
Agreed amCurt of Business Income Insurance: ... .. .............. .. $5,400,000.00

Doc #:CHO1 (55680-00483) 20625055v1,101M8Me99mme:s 16 Schedule 1-1
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090035
SCHEDULE 2.01 9283

LIST OF MORTGAGE INSTRUMENTS

1. Amended and Restated Mortgage and Security Agreement from SPGI to be recorded in
Cook County, Illinois (Lake View Plaza)

2. Amended and Restated Mortgage and Security Agreement from SPGI to be recorded in
DuPage County, Illinois (Bloomingdale Court)

3. Amcuded and Restated Mortgage and Security Agreement from SPGI to be recorded in
Cook County, Illinois (Matteson Plaza)

4, Amended ani Vestated Mortgage and Security Agreement from SPGI to be recorded in St.
Clair County, illpis (Lincoln Crossing)

5. Amended and Restated Mortgage and Security Agreement from SPGI to be recorded in
Winnebago County, Illinojs (Fforest Plaza)

6. Amended and Restated Mortgage #nd Security Agreement from SPGI to be recorded in
Sangamon County, Illinois (White (Jaks Plaza)

7. Amended and Restated Mortgage and Sec'iri.v Agreement from SPG to be recorded in St.
.Charles County, Missouri (Regency Plaza)

8. Amended and Restated Mortgage and Security Agreement from SPG to be recorded in
Shawnee County, Kansas (West Ridge Plaza)

9. Amended and Restated Mortgage and Security Agreement frop St. Charles to be recorded
in Charles County, Maryland (St. Charles Towne Square)

10.  Deed of Trust and Security Agreement from Lakeline to be recorded in Williamson
County, Texas (Lakeline Plaza)

11.  Mortgage, Security Agreement and Fixture Filing from SPG to be recorded in Delaware
County, Indiana (Muncie Plaza)
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SCHEDULE 2.02 03005283

LIST OF PROMISSORY NOTES

$21,800,000 Amended and Restated Promissory Note from SPGI (Lake View Plaza - Loan
No. 700484)

$29,900,000 Amended and Restated Promissory Note from SPGI (Bloomingdale Court -
Loan No. 700485)

$9.500,000 Amended and Restated Promissory Note from SPGI (Matteson Plaza - Loan
No. 79477)

$3,300,000 Amended and Restated Promissory Note from SPGI (Lincoln Crossing - Loan
No. 700474)

$16,400,000 Amended =rd Restated Promissory Note from SPGI (Forest Plaza - Loan No.
700486)

$17,700,000 Amended and Res:ati:d Promissory Note from SPGI (White Qaks Plaza -
Loan No. 700479)

$4,500,000 Amended and Restated Promi¢sorv Note from SPG (Regency Plaza - Loan No.
700475)

$5,800,000 Amended and Restated Promissory Noi& from SPG (West Ridge Plaza - Loan
No. 700478)

$28,800,000 Amended and Restated Promissory Note from St. £ rarles (St. Charles Towne
Square - Loan No. 700487)

$23,900,000 Promissory Note from Lakeline (Lakeline Plaza)

$8,300,000 Promissory Note from SPG (Muncie Plaza)
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