UNOFFICIAL COPY
AU

Doc#: 0808818054 Fee: $108.00
Eugene "Gene" Moore RHSP Fee:$10.00

Cook Gounty Recorder of Deeds
Date: 04/08/2009 12:58 PM Pg: 1 0f 37

A (137700 AFYIDAVIT
>vF 3

Prepared by: Ms. Susan M. F itzgerald

GE Capital Franchise Finance Corporation
8377 East Hartford Drive

Suite 200

Scottsdale, Arizona 85255

Mail to: Ms. Susan M. Fitzgerald

GE Capital Franchise Finance Corporation
8377 East Hartford Drive

Suite 200

Scottsdale, Arizona 85255



B

0909818054 Page: 2 of 37

UNOFFICIAL COPY

STATE OF FLORIDA )
) ss.
COUNTY OF ORANGE )

AFFIDAVIT

L, Caroline C. Hardin ("Affiant"), being first duly sworn upon oath, depose and state that |
am an Authorized Signatory of CNL APF PARTNERS, LP a Delaware limited partnership
(“Seller”) successor by merger to CNL Income Fund VIII, Ltd., a Florida limited partnership
(“CNL”) of that certain real property and improvements situated in Deerfield, Cook County,
Illinois, legally described in Exhibit A hereto (the "Premises"). On December 21, 1999 CNL.-
BB Corp.,2 Florida corporation, as landlord, entered into a lease with respect to the Premises
with Steak azud-Ale of Minois, Inc., a Nevada corporation ("Former Tenant"), as tenant (the
"Lease"). A Mcniorandum of the Lease was recorded on December 22, 1999 as Document
#09188867 and furtiier assigned to CNL pursuant to that certain Assignment of Lease and
Memorandum of Leasc retorded on August 3, 2000 as Document #00590865.

Affiant states, to the best bfhis/her knowledge and belief, as follows:

I That on or about May 26, 2008, Company sent written notice to Former Tenant duly
terminating the Lease for the Trelnises.

2. That on or about July 29, 2008, Former. Tenant filed a petition for relief under
Chapter 7 of the Bankruptey Code, 11 U.S.C. Section 101, et seq. with the Court.

3. That on or about August 26, 2008 the Court {iied 2 Motion (the “Motion™) declaring
that Company duly terminated the Lease prior te tie petition date and stating that
Former Tenant has no interest whatsoever in the rremises and the Premises are not
property of the Former Tenant’s bankruptey estate (see attached copy of the Motion
as Exhibit B).

4. As a result pursuant to the Motion, Former Tenant no longer. fis any right to
possession of the Premises, nor does it have any further rights undér the Lease,
including, without limitation, the option to purchase contained therein.

Further, affiant saith not.

Dated this (& Thday of March, 2009, C/@/’M M

Print Name Caroline C. Hardin
SWORN to and subscribed before me this the Zl g’*‘ day of March, 2009,

edu ﬂ/fmw/,, -
My Cor?mis]sio Expires: ota.r)O’ublic \ %)
pllig]od
J WOTARY PUBLIC &L uE OF FLORIDA
% Jucelyn Mennenga
Commission # DD482088
Expires: OCT. 16, 2000

Bonéded Thra Atinnts Rording Co.; Ine,
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EXHIBIT A
- LEGAL DESCRIPTION

Parcel 1.
- Lot 3 in the Final Plat of Deerfield Depbt Subdivision being a subdivision of
part of the Northwest 1/4 of Section 4, Township 42 North, Range 12, Bast of the

. Third Principal Meridian, according to the plat thereof recorded March 9, i398 ag .
Document Number 98183480, in Cook County, Illinoig.

Parcel 2:

Easement fér the benefit of Parcél 1 as contained in Document Number 51488781, -
Parcel 3:

Reciprocal Easement and Lperating Agreement for Ehe benefit of Parcel '} in

Document Number 98183483 24 amended by inetruments recorded as Document Numbers
98635499 and 09188866. :

Asset #00-1669
Deerfield, iL

Pt . Bkt R 488 o i @
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EXHIBIT B
Court order
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EQOD

08/28/2008
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
In re: §
§  Chapter 7 Case No. 08-4189%
S & A RESTAURANT CORP., er g/ §
§  Jointy Administered
Debtors, §

ORDEK CRANTING TRUSTEE’S MOTION F OR APPROVAL, PURSUANT TO
BANKRUPTCY RULE 4001(D), OF STIPULATION REGARDING
PROCEDURES vOR (A) SALE OF CERT AIN ASSETS, (B) ASSUMPTY ON,
ASSIGNMENT AND SALE OF DEBTORS’ INTERESTS UNDER CERTAIN
LEASES, AND.C) TRANSFER OF LIENS TO PROCFEDS

CAME ON before ths Court on August 21, 2008 the Trustee’s Motion (the
“Motion”) for Approval, Pursuani to Binkrupiey Rule 4001(d), of Stipulation Regarding
Procedures for (A) Sale of Certain Assets| (B, Assumption, Assignment. angd Sale of
Debtors’ Interestg Under Certain Leases, and (C) Liansfer of Liens to Proceeds (the “Sale
Procedureg Stipulation™), filed by Michelle Chow, the Ghapter 7 Trustee (the “Trustee”)
of the above-referenced jointly administered bankruptey egiaten of S&A Restaurant
Corp., er al. Upon consideration of the Motion, of which the Trustee'ha« given adequate
notice pursuant to the Federal Rules of Bankruptey Procedure angd applicabic losg ruies,
and the Trustee having announced ap agreement reached with G (as defined in¢he
Motion) as embodied in the provisions of the Sale Procedues Stipulation attached hereto

as Exhibit A, and any timely filed objections or other written responses to the Motion

HO1A3 63829\02\TSQD024 DOCW7660.3432
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2, The Trustee engaged in good faith, arms-length negotiationg regarding the
terms of the Sale Procedures Stipulation and hag reached an agreement with GE as

reflected by the Pprovisions of the Motion and Sale Procedures Stipulation.

3 The Sale Procedures Stipulation is fair, reasonable and in the best interests

of the Pebtors, their estates and creditors,
115 THEREF ORE,

ORDERED that the Motion shall be and s hereby GRANTED in jts entirety; and
1tis fusther

ORDERED that the Saje Procedureg Stipulation attached hereto as Exhibit A js

hereby approved in itg entirety and the/{7astee or its counsel is authorized to carry ouf the

terms of the Sale Procedures Stipulation: anY it i further

ORDERED  that notwithstanding Bankripsis: Rule 7062(a), this Order shall

become effective immediately upon its entry; and it is firthey

ORDERED that this Court shall reserye Jurisdiction to mieroret and enforce the

terms of this Order and the Sele Procedures Stipulation.

ITIS SO ORDERED this day of _, 2005,

Signed on8/26/2008

HONORABLE BRENDA T. RHOADES,
UNITED STATES BANKRUPTCY JUDGE

SR

ol :\363H29\UE\7SQDOZ!.DOC\47660.J432
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EXHIBIT A

Sale Procedures Stipulation
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
Inre: §
3 Chapter 7 Case No, 08-41898, o7 seq.!
S & A Restaurant Corp., et al §
§  Jointly Administered
Debtors. §

Stipulation Regarding Procedures for (A) Sale of Certain Assets,
) Assumption, Assignment and Sale of Debtors’ Interests Under
Certain Leases, and ( C) Transfer of Liens to Proceeds

Michelie Chow, Chapter 7 Trustee {the “Trustee” and General Electric Capita]
Business Asset Funding Cosporation of Connecticut; GECPAC Investment 11, Inc.; Net Lease
Funding, 2005, LP; CNL Funding 2006- 4, LP; GE Capital Franchise Finance Corporation; CNL
APF Partners, LP; CNL/Lee Vista Joint Vanture; CNL Funding 98-1; CNL Net Lease F unding
2001, Lp (collectively, “GR”, and together with the Trustee, the “Parties™), by and through their
respective undersigned counsel, hereby file this Stipulatioy Regarding Procedures for {A) Sale of

Certain Assets, (B) Assumption, Assignment and Sale of Debtors’ Interests Under Certain

Texas, Inc.; Bennigan’s of Waldorf, Inc,; Bennigan’s Gift Card, Inc.; Steak and Ale of Alibama, Inc,;
Steak and Ale of Virginia, Inc.; Bemnigan’s of Las Vegas, Inc.; Steak ang Ale of Colorado, Ine,;
Bemnigan's of Security, Inc.; Steak and Ale of West Virginia, Inc.; Steak and Ale of Columy- Tng.,;
Bennigan’s of Laurel, Tne.; Steak and Ale of Florida, Inc.; Steak and Ale of Oklzhoma City No.'1; Tagy
Bennigan’s of Roosevelt Field, Inc.; Steak and Ale of Georgia, Inc.; Bennigan’s of Maryland, Inc.; Sioax
and Ale of Pennsylvania, Inc.; Steak and Ale of Delaware, Inc.; Steak and Ale of litinois, Inc.; Steak and
Ale of Tennesses, Inc.; Steak and Afe of Louvisiana, Inc.; Steak and Ale of Indiana, Inc.; Steak and Ale of
California, Inc.; Steak and Ale of Massachusetis, Inc.; Steak and Ale of New Mexico, Inc.; Steak and Ale
of Michigan, Inc.; S & A of Montgomery County, Inc.; Steak and Ale of Minnesota, Ine, ; Steak and Ale of
Missouri, Inc.; Steak and Ale of New Jersey, Inc.; Steak and Ale of Little Rock, Inc.; Steak and Ale of
Chio, Inc.; 100 W. Timonium Road, Inc.; Bennigan’s Club of DalIas—Shiloh, Ine.; Bennigan’s Clyb of Fort
Worth, Inc.; Bennigan’s Club of Mesquite, Inc,; Bennigan’s Chib of Tyler, Inc.; Steak and Ale No. 163
Club; Steak and Ale Chib of Mesquite, Inc.; and Jamie’s Inc., together with § & A Restaurant Corp,, the
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Leases, and (C) Trapsfer of Liens to Proceeds (the “Stipulation”) and hereby stipulate and agree

as follows:

RECITALS:

General Background

A On July 29, 2008 {the “Petition Date™), the Debtors commenced cases under
chapter 7 st title 11 of the United States Code (the “Bankruptc Code™) in the United States
Bankruptcy Gous %r the Eastern District of Texas {the “Bankruptey Court™, On or about July
30, 2008, the Trustee Wi anpointed,

B. The meeting of creditors is scheduled for August 29, 2008.

C. The Debtors formesiv-operated their businesses through direct and indirect
ownership or conirol of réstaurants located is-a number of states; Upon information and belief,
the Trustee understands that the Debtors own a 2upiber of restaurant locations and lease others,
all of which have been closed and are no longer operaiing\GE represents that it is the lessor on
certain property leased by the Debiors and holds one fee moiigage and other leasehold interests
on other property owned or leased by the Debtors and on which the’ Tebtors formerly operated
thelr restaurants, Upon information and belief, the Trustee understands that ceftain of the leased
properties are leased from third parties having no connection or affiliation with ths Dibtors and
others are leased from non-debtor special purpose entities (“SPEs™), which are represenies t the
Trustee to be owned by the Debtors.

D. On July 31, 2008, the Trustee and certain GE lessors, among others, entered into g

Stipulation angd Order to Change Locks and Transfer Utilities, which was approved and allowed

by the Bankruptey Court on August 1, 2008 (Docket No. 30} (the “Angust 1st Stipulation™).

Pursuant to the August 1st Stipulation, certain GE lessors were authorized to change the locks OR
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certain restaurants. Additionally, the GE lessors were authorized, but not obligated, to transfer
services provide& by utility companies to the names of such GE lessors or any other entities
designated by those lessors.

E. The August 1st Siipulation ajso provided that certain of the GE lessors or their
affiliates ~vould advance to the Trustee amounts to be used by the Trustee solely to pay
scheduled posipetition rents due for the month of August 2008 (the “Angust Rent Advance™) for
certain identified tocthurants,

Lease Transactions

F. GE has represented to the Trustee that the Debtors entered into thirty-eight jease
agreements with GE (the “Lease Ltensactions™) whereby a Debtor entity agreed to lease the
subject properties {the “GE Owned Units?) on the terms specified therein for the purpose of
operating a restaurant upon such properties. “In many instances, the properties were thep
subleased to other Debtor entities. The Parties to the Lezse Transactions and the location of the
GE Owned Units are identified on Exhibit A attached hereto;

G. GE has represented to the Trustee that the lease obligations were guaranteed by
certain Debtors and GE was granted security interests in, among other things, Substantially all
personal property, equipment, receivables, intellectnal property, documents and olher tangibles
relating to the subject properties. |

H. By letters dated May 14, 2008, GE notified the Debtor-lessees of their defauit for

Trustee that the Debtor-fessees did not cure the defaults under the Lease Transactions and, as
such, there was a continuing default. GE provided copies of the relevant documents that

purported to terminate the Lease Transactions to counsel for the Trustee, and based on those
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documents and GE's representation of the Debtor-lessees’ failure to cure, the Trusiee concedes
that GE duly terminated the Lease Transactions prior to the Petition Date pursuant to letierg
dated May 26, 2008,

Fee Morteage Transactiong

I A non-Debtor SPE and one Debtor entity (collectively, the “Fee Mortgage
Borrowers™vobtained loans (the “Fee Mortgage Transactions”) from GE or entities for which GE
is a loan servicer wollectively, the “Lender Parties™ in connection with the operation of eleven
restaurants (collectivery/ thie “Fee Mortgage Units™). Of the eleven Fee Mortgage Transacu'ons,
2 Debtor is a borrower in one sach fransaction and the SPE is the borrower on the remaining tep
ransactions. The Parties to the Fes 101tgage Transactions and the location of the Fee Mortgage
Units are identified on Exhibit B attached ke ceto.

J. GE has represented to the Trustce that with Tespect to its ten loans, the non.

Lender Parties and then directly or indirectly leased or subleased e subject properties 1o certain
Debtor entities. GE has represented to the Trustee that certain ngtor-ie'ssees executed guaranty
agreements and other Debtor-lessees/sublesses executed limited guaranty ‘agrsements whereby
they guaranteed payment of the loans, GE has further represented 1o the Trustee that the Debtor-
lessee/sublessee that operated the restaurants pranted the Lender Partieg security intefests i,
among other things, substantizlly all personal property, equipment, receivables, intellectya}
property, documents and other tangibles relating to the subject properties, GE has represented to
the Trustee that all of the SPE’s loans related to the Fee Mortgage Units are cross-collateralized.
K. GE has represented to the Trustee that wis, Tespect to its loan, the Debtor-

borrower also executed a Promissory note and a mortgage and security agresment ip favor its -
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tespeciive Lender Party. GE hag represented to the Trustee that the Debtor-borrower granted the
Lender Party a Security interest in, among other things, substantially a] personal property,
equipment, receivables, intellectual property, documents and other tangibles relating to the
subject property (the “Debtor Fee Mortgage Unit”), GE hes Tepresented to the Trustee that 4
Debtor entity guaranteed payment of the loan. GE has Tepresented to the Trustee that the
Debtor-boitewer's loan is cross-collateralized with certain other Debtor loans that are in defanlt.

L. Eyistters dated May 14, 2008, GE notified the Fee Mortgage Borrowers and
guaraniors of their dejar it for failure to pay when due amounts owing under the loan documents,
GE has represented 1o the fivstee that the defaults under the Fee Mertgage Transactions were
Dot cured and, as such, there is g coutiiving defanlt under the loan documents.

M. Pursuant to the Trustee’s £+, rgency Motion to Reject Unexpired Leases of Non-
Residential Real Property and 1o Establish Refection Procedyre {(Docket No. 56) (the “Rejection
Motion™), the Trustee sought 1 teject all the Debtors’ 7o al property leases related to the Fee
Mortgage Transactions, and the Court has entered an order-approving sych 1ejection. See Order
Approving Trustee’s Emergency Motion fo Reject Unexpired Lease; of Non-Residentia] Real
Property and to Establish Rejection Procedures (Docket No. 166) (the “Lea se Pelection Order).

Leasehold Mortgage Trausactions

N GE has represented to the Trustee that a non-Debtor SPE and Certamn Debtor
entities (collectively, the “Leasehold Mortgage Borrowers™) obtained loans (the “Leasehold
Mortpage Transactions™ from the Lender Parties in connection with the operation of thirty-gne
restaurants (oollectively, the “Leasehold Mortgage Units™). GE has epresented to the Trustee

that of the thirty-one Leasehold Mortgage Transactions, a Debtor is a borrower in fourteen such

transactions and the SPE is the borrower on the remaining Seventeen transactions, The Parties to
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the Leasehold Mortgage Transactions at the location of the Leasehold Mortgage Units are
identified on Exhibit C attached hereto.

. With respect to the SPE’s seventeen loans, GE hag represented to the Trustee that
the SPE executed Promissory notes and morigages and security agreements m favor of the
Lender Porties. A Debtor-entity separately entered into a lease agreement with an unaffiliated
third party laadlord pertaining to a particular Leasehold Mortgage Unit, which legge agrecment
was then assignéd & the non-Debtor SPE. GE has further represented to the Trustee that the
non-Debtor SPE simultancously subleased the Leasehold Mortgage Unit to g Debtor—entity,
which also executed a limied gharanty agreement whereby it guaranteed payment of the loan
and granted the Lender Parties 4 seCarity interest in, ameng other things, substantially al]
personal property, equipment, receivables, uiellectual property, documents and other langibles
relating to the subject broperty.  GE has representad to the Trustee that all of the SPE’s loans
related to Leasehold Mortgage Units are cross-collateraiizec,

P. GE has represented to the Trustee that wity; fespesiito their fourteen loans, the
Debtor-borrowers executed promissory notes, mortgages and SCCuilfy. vgreements in fayor the
Lender Parties, and such obligations were guaranteed by other affiliated [je dtorentities. GE has
represented ta the Trustee that the Debtor-borrowers granted the Lender Parties selurt Jnterests
in, among other things, substantially alj personal property, equipment, receivables, intcilegtual
property, documents and other tangibles relating to the Subject properties. GE has further
represented to the Trusteg fhat the Debtor-borrowers separately and simultaneously entered ing
lease agreements with unaffiliated third party landlords pettaining to the Leasehold Mortgage

Unit in which the Lender Parties held leasehold security interests. GE has also represented 1o the

A R T i ey
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Trustee that the Debtor-borrowers® loans are cross-collateratized with certain other Debtor loans
that are in default.

Q. By letters dated May 14, 2008, GE notified the Leasehold Mortgage Borrowers
and guarantors of their default for failure to pay when due amounts owing under the loan
documeris, GE has tepresented to the Trustee that the defaults under the Leasehold Mortgage
Transactions were not cured and, as such, there is a continuing default under the loan documents.

R. Ut the thirty-one Leasehold Mortgage Units, the Debtors have saven properties
(the “Included Leaseho!d Mortgage Units™) identified on Exhibit I attached hereto, which are
the subject of the August 1st-Stipnlation and with respect to which GE paid or has advanced
funds to the Trustee to pay the Augusi Rent Advance.

S. The Debtors have sought t0Teject the leases related to eleven Leasehold Mortgage
Transactions pursuant to the Rejection Motior; ¢ have not sought to reject the Included
Leasehold Mortgage Units and thirteen other Leaseficid Mortgage Units, and the Court has
entered an order approving such rejection. See Lease Rejeciion Ordes
Related Motions

T. The Trustee has notified certain landlords of her intent to reject their leases with
the Debtors pursuant to the Rejection Motion, wherein the Trustee sought to reject all Jeases
related to all premises in which GE has an interest, other than leases related to the included
Leasehold Mortgage Units and thirteen other Leasehold Mortgage Units. Additionally, the
Trustee sought rélief pursuant {o section 365(d)(3) of the Bankruptey Code with respect to the
August Rent Advance (to the extent that August 2008 rent payments were not timely made) ang
any -other postpepetition rent obligations ﬁlat may be required for the month of September 2008

Al such relief has been granted by the Court. See Leage Rejection Order.
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U. Unless otherwise agreed to by the Parties, the Trustee shall file a motion (the
“Broker Retention Motion™) seeking authorization to retain a broker acceptable to GE in its sole
discretion to conduct the sale process described herein on or before August 26, 2008 The
Trustee shall seek expedited consideration of the Broker Retention Motion.

v, GE intends to separately retain the same broker as retained by the Trustee 1o
market and seit substantially all of the GE Owned Units and Fee Mortgage Units not included in
the Trustee’s safe precess, including al] equipment and personal property (the “FE&E™) in which
GE holds a security inirest that is Jocated thereon. GE may also retain » Separate broker (o
market and sell any FF&E located on any Leasehold Morigage Unit for which the Debtors haye
rejected the underlying lease. Any(broker or brokers retained by the Trustee and GE shall
hereinafter be referred to coHectiveI} as the T Broker”.

W.  On or about August 8, 2008, GE Fiied itg Expedited Motion Jor Relief from the
Automatic Stay With Respect to Real and Personal Propertr and Request for Hearing (Docket
No. 68) (the “Stay Relief Motion”) wherein GE sought to modify the automatic stay to permit
the Parties to Carry out the terms of this Stipulation, During a hearing held on August 21, 2008,
the Court granted the Stay Relief Motion. Pending entry of an order thercon: +he stay will be
modified with respect to the Debtor Fee Mortgage Unit, the Included Leasehoid Mortzaze Units
and any Leasehold Mortgage Units (other than the Included Leaschold Mortgage Units) under
which the Debtors are g lessee or sublessee and which are not subject to the Rejection Motion,

and any personal property located at such locations.
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Negotiation of this Stipulation

X The Included Leasehold Mortgage Units and Debtor Fee Mortgage Unit may
suffer substantial and ireversible loss in value if steps are not taken on an expedited basis to
market, and if appropriate, assume and assign for value the Jeases for such properties.

Y The Trustee has negotiated this Stipulation with GE and believes it will maximize
the value of oeitain assets of the estate, and benefit unsecured creditors.

Z. Tiie Parties believe this Stipulation is in the best interests of the estates and their

creditors,
AA. " In consideration of the foregoing and other good and valuable consideration, the

receipt and sufficiency of which is Tiereby acknowledged, the Parties hereto stipulate and agree

as follows:
STIPULATION
Disposition of Assets
1 In consultation with GE, the Trustee shall ugs1iar bect efforts to sell, and assume

and assign as applicable, the Included Leasehold Mortgage Units 2:70) at GE’s election, the
Debtor Fee Mortgage Unit, and any FF&E related thereto pursuant to section 363 and 365 of the
Bankruptey Code in accordance with the form of sale procedures (the “Sale _Ez;_,o_:_edgrg”)
attached hereto as Exhibit E.

2. To the extent that GE has a lien on any FF&E located in ap Included Leasehoid

Mortgage Unit or the Debtor Fee Mortgage Unit, GE may elect o include such FF &E in the sale

© process in connection with the undetlying unit. To the extent that the Trustee has sought to :

reject an undetlying lease for a unit containing FF&E in which GE has a lien, GE shall have the

right to wtilize the Broker to dispose of such FF&E as it deems necessary,

e i bt e o P
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3. GE shall pay the Trustee (1) the greater of (a) 5% of the gross sale proceeds
realized from the sale of the Included Leasehold Mortgage Units and, if GE elects, the Debtor
Fee Mortgage Unit, or (b) $200,000.00, and (2) 3% of the gross sale proceeds realized from the
sale of any Leaschold Mortgage Unit (other than the Included Leasehold Mortgage Unit) that i
propertv/of the estate (collectively, the “Trustee Fee™), which fee will be uged for the benefit of
professionial Tess (inclusive of the commissions, fees and expenses of the Trustee and the
Trusiee’s professitindls other than the Broker, who shail be paid from gross sale proceeds and not
the Trustee Fee or any_saceessor Chapter 7 Trustee and such Chapter 7 Trustee’s professionals)
and unsecured creditors in this charter 7 case or any subsequent Chapter 7 case, Within three
days of the Effective Date (as defined below) of this Stipulation, GE shall advance $75,000.00 of
the Trustee Fee (the “Trustee Fee Advance™) o the Trustee. The rermaining balance of the
Trustee Fee shall be paid to the Trustee within 1ve days from the later of the date on which (a)
the last Included Leasehold Mortgage Unit or Debtor fel Mortgage Unit s sold, or (b) GE
notifies the Trustee that it will no lorger advance the postpeiition .cbilgations‘ associated with any
Included Eeasehold Mortgage Units that have not been sold,

4. Upon GE’s payment of the Trustee Fee to the Trustee, GE shal] L protected from
any further or additional clajms for costs or assessments under section 506(c) of tl.e Barkruptey

Code or otherwise, as it relates to the Included Leasehold Mortgage Units, Debtor Fee Moitgage

5. GE shal] notify the Trustee in writing whether it hag elected to (a) include the

Debtor Fee Mortgage Unit in the sale process, or (b) accept a deed in liey of foreclosure from the

10
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Trustee with respect to the Debtor Fee Mortgage Unit. Any deed in liey provided by the Trugtec
shall be “as-is, where-is” any convey only the Debtors’ interest, subject to ai] liens, claims and
encumbrances. If GE elects to accept a deed in lieu of forecjosyre from the Trustee, GE shalj
pay the Trustee the snm of $16,000.00 for the ¢xecution and delivery of the deeg ip lieu (the
“Deed inl jeu Fee™).

6. To the extent there are additional secured creditors or parties to additional leases,
the Trustee shali wae hey best efforts to secure orders from the Cowrt to permit the wansfer of g
assets subject to thig Stipalation free and clear of sych liens, and to assume and assign such

leases.

Rent and Expense Advances

8. To the cxtent that GE elects in its soje discretisn 1o advance any additional

amounts to the Trustee (o he used by the Trustee solely for pPostxtition rent payments in

_ Conmection with the Included Leasehold Mortgage Units {the “Additional chtggvances”), such

payments shall be made on a month-to-month basis, GE and the Trustee sha]| separately caree in
writing as to the amounts to be paid prior 1o the issuance of any checks by the Trustee 15 any

landlords,

11
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cbligations for the next calendar month, and upon GE providing such notice to the Trustee, GE

shall bear no addjtiona] xpenses associated with such Included Leaseho]d Mortgage Uni, Upon

designated/identified lease in accordance with the procedures set forth in the Rejection Motjop
and any. related order, and no further orders of the Bankruptey Court shall be required 1o
effectuate gynh rejection,

10 7 ThaParties shall negotiate ip good faith to reach terms and conditiopg Dursuant to

Bankruptcy Code with respeet 1y the Inciuded Leasehold Mortgage Units and, at GE’g election,
the Debtor Fee Mortgage Unit, ang ay other Leasehold Mertgage Unit. Upon the closing of a
sale of any such bropetty, any funds paid by GFE to satisfy the Tequirements of section 366 of the

Bankruptcy Cade shal] be promptly retumed to GG,

Broker's Commission
SNer's Commission

. Except for the ‘compensation set forth i the EzUker Petention Motion, which may

Debtor Fee Mortgage Unit, or any FF&E related thereto.

Sale Proceeds
12 The ontstanding ad vajorem taxes shall be paid in fy) g closing, and any Jiens

12

A PS¢ g
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priority. Net Store Proceeds? shal] be paid to GE upon each sale closing, or if applicable, held by
the Trustee or his counsel in escrow for disputed secured claims pending further orders of the
Bankruptcy Court,

13, All liens, claims, encumbrances, and rights of parties (ccllectively, the “PACA

Trust Crnditors™) asserted pursuant to the trust (the “PACA Trust”) created by the Perishable

Agricultural Sommodities Act of 1930 shall be preserved, and any liens, claims, encumbrances,
and trast rightsshali attach to the proceeds of any sale of estate preperty pursuant to the Sale
Procedures. The PACA Trust Creditors shall be provided with notice of any sale of property of
the Debtors’ estates or any assumption and assignment of 4 lease pursuant to this Stipulation and
the Sale Procedures, and such notice shall include Teasonable detail as to the assets sold and the

proceeds received by the estates.

———

The term “Net Store Proceeds” shall mean the gross sale proceeds resulting Eord the sale of a store, less the
Specific Sale Costs, Common Sale Costs, and the Trustee Fee,

The term “Specific Saje Costs” shall mean (1) to the extent not assumed by a purchaser avg o the extent
the estate incurs such SXpenses with respect to the Included Leasehold Mortgage Units and Debior Fee
Mortgage Units, the ordinary closing costs associated therewith (examples of which irol e deed
preparation, revenue stamps, recording fees, and legal fees), (2) the percentage commission dye ths Broker
pursuant to the Sale Procedures, (3) property taxes, (4) recovery of funds advanced for lease payn.entr -
cures of monetary lease defauits, and (5) repairs, improvements or €5Crows required as g condition oy rhe
sale, and other similar, Property-specific charges,

I3
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GE Owned Units

14, GE duly terminated the Lease Transactions prior (o the Petition Date and,
therefore, the Debtors have no interest whatsoever in the GE Owned Units and the GE Owned
Units are not property of the Debtors? bankruptcy estates,

SPE Units

15 The fee inferests of the non-Debtor SPE in the Fee Mortgage Units, and the
leasehold intérestoof the non-Debtor SPE in thé Leasehold Mortgage Units do not constitute
property of the Debtors® oAankraptey estates.

Conditions Precedent
~=2Acons recedent

I6.  Because the [ease Rejection Order has now been entered by this Court, the
effectiveness of thig Stipulation shall expressly conditioned upon only the following

conditions precedent (collectively, the “Cenditigns Precedent™):

i entry of an Order approving this Stipelation;
L. entry of an order granting the Stay Reli’f Motion;

iii, the Trustee’s filing of the Broker Retention Mo(an by August 26, 2008
and the Trustee seeking expedited consideration theseos

Miscellaneous
Lscelaneous

7. This Stipulation does not authorize or prohibit a sale, transfer or otherdisnasition
(and does not determine any alleged ownership, rights, and interests therein) of any foumtain
beverage dispensing equipment, bar guns, carbon dioxide canisters, or equipment related thereto

owned by Pepsi-Cola F ountain Company, Inc. located at the Debtor Fee Mortgage Unit, any

has not been rejected, | .

14
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18, The Parties hereby agree that this Stipulation is the entire understanding of the
Parties with respect to the properties identified on Exhibits A, B. C. D and E attached hereto, and
is intended to be the complete and exclusive statemen: of terms thereof, The Parties agree tha;
each participated ¢qually in the preparation of this Stipulation, and that 1o brovision shal] be
construes against either as draftsmar

197~ The Parties have provided sufficient notice of the terms of this Stipulation to all
third parties why o 7 be effected therchby.

20. The Partics represent and warrant (o each other that: (1) the Signatories to this
Stipulation are authorized 15 eaccute this Stipulation; {2) each has fl] power and authority 1o
enter into this Stipulation; and (3) tiddy Stipulation i duly executed and delivered, and constitutes
a valid and binding agreement in accordmice with jtg terms; provided, however, that the
Trustee’s representations as to same are dependent o) the Bankruptey Courr's entry of an order
approving this Stipulation.

21, Notwithstanding anythng to the contrary lierem, his Stipulation is expressly
subject to and contingent upon approval by the Bankrupicy Court” the oceurrence of the’
Conditions Precedent. Jr this Stipulation, or any portion hereof, is no spproved by the

Bankruptey Court or if jt i overturned or modified op appeal, this Stipulation shyl] b =ull and

void and have of no firther force and effeqt and, in such event, neither this Stipulation 47 awy

regotiations and writings in comnection herewith shall in any way be construed as or deemed to
be evidence of or an admission on behalf of any Party hereto regarding any claim or right that

such Party may have against any other Party hereto.

15
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22. This Stipulation shali become effective immediate]

Y upon entry of an order by the
Bankruptey Court approving this Stipulation, and satisfaction of the Conditions Precedent (the
“Effective Date™).

23, Upon the Effective Date, this Stipulation shali

be binding and enforceable against
the Partics and their respective successors and assigns and shall ingre to the benefit of and be

enforcealite iy the Parties and their respective successors and permitted assigns.

24. 7 Tk Stipulation may not be changed, modified, or amended eXeept in a writing
signed by the Parties 4n A4ar their counse].

25.  This Stipulatiod may be executed in any number of counterparts and ghall

constitute one Agreement, binding dpon all Parties hereto as if all Parties signed the same
document; all facsimile signatures shall e cated as originals for gl purposes,

26, Each Party hereto shall bear its gwh ¢xpenses incurred in connection with the

negotiation, execution and Bankruptey Court approval 07 this Stipulation.

27. This Stipulation shall be governed by, constried ang anforeed in accordance with

applicable federa] bankruptey law and the laws of the State of Texas, (¢

resnective of its choice of
law rufes,

eCt teany and

The descriptive headings of the several sections of this Stipulation are inserted for

convenience of reference only and do not constitute a part of this Stipulation,

16




Dated: August 25,2008
AGREED AS TO FORM AND SUBSTANCE:

4/ Joseph A, Friedman
Joseph A. Friedman
Robert J. Taylor
Gregery M. Zarin

KaNe RUSSELL CoLEMAN & LoGanPC

3700 Thanisgiving Tower

1601 Elm Sireet

Dallas, Texas 75201

Telephone - (214) 7774200

Telecopier - (214) 7774299

Proposed Attorneys for Michelle Chow, Chapter
7 Trustee
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17

/3 Lydia T Protopapas

Gary T. Holtzer

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212} 310-8000
Facsimile: (212) 310-8007

and
Stephen A. Youngman

WEIL, GOTSHAL & MANGES LLP
200 Crescent Court, Sutte 300
Dallas, Texas 77501

Telephone: (214) 746-7758
Facsimile: (214) 746-7777

and

Lviia T, Protopapas

WEIL /GOTsHaL & MANGES LLP
700 Louisiina, 'Suite 1600
Houston, Texas-77000
Telephone: {713} 54645000
Facsimile: (713) 2239511

Attorneys for General Electria-Cipizal
Business Asset Funding Corporasio:; af
Connecticur; GECPAC Invesimeny il _pre.-
Net Legse F unding, 2005, LP;: CNL
Funding 2000-4, LP; GE Capital
Franchise Fingnce Corporation; CNI, 4pp
Fartners, LP; CNL/Lee Vista Joint
Venture; CNL F unding 98-1; CNL Net
Lease Funding 2004, Lp

R
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EXHIBIT A

GE OWNED UNITS

PROPERTY :
UNIT LESSOR LESSEFR jL ADDRESS CONCEPT

f' 2206 E Fowler

1038 | CNL APF Partmers, Lp S&A Properties Corp. Tampa, FL 33612

Bennigans

3499 N University Dr. .
Sumrise, T1, 33351 Bennigans
649 Lake Cock Rd,

Deerfield, IL 60015

1076 TL‘I\L £PF Partners, Lp S&A Properties Com,

B

1445 | CNL APF Pariers, Lp

Steak & Ale of IL, Inc.

Bennigans

1048 E}I)\IL Funding 2005-A

2640 Guif To Bay Blvd.
Clearwater, FL 33 759

S&A Properties Corp. Bennigans

. o f
1115 S)‘JL Funding 2600-4, S&A Froperties Corp. [ 1477 Virginia A v,

. College Park, GA 30337

g7y | N Punding 2000-, 4 Propettes Com, Steak & Al

_F"
| ; . ~O o .
4437 E;\‘L Funding 2000 A, | S&A Propertics Corp. 2425 Mangum Road

| Houston, TX 77092 Steak & Ale
—— e
CHL Funding 2000-4, . 11102 Faty Freeway ]
4441 Lp S&A Properties Corp, Houstart, TX. 7707 Stezk & Ale

222 North el

CNL Funding 2000-A, .
Lp Houston, TX 77040 l ChRigans

S&A Properties Corp,

CNL Funding 2000-A,
LP

810 North 1.45
Couroe, TX 77301 Steak & Ale

3726 Town Crossing
Blvd,

Mesquite, TX 75150

S&A Properties Corp.

E}Ij L Funding 2000-4, S&A Properties Corp,

Steak & Ale

3502 N Academy Bivd,
Colorada Springs, CO
Bogrr ‘

CNL Funding 2000-A,
Lp

S&A Properties Carp.

Bennigans

CNI Funding 2000-,
Lp

9281 E Arapahoe Rd.

S&A Properties Corp. Englewood, CO 80112

Bennigans

CNL Funding 2000-A, 339C Wadsworth Bypass
Lp

S&A Restaurant Corp, Arvada, CO 80002

Bennigans

CNL Funding 2000-A, 6324 Internationa] Dr.
LP

S&A Properties Corp. Orlando, I, 32819

Bennigans

Exh A -1

MY 00 205 05 0 i g s 0t
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PROPERTY
ADDRESS
—
7253 Plantation Rd.
Pensacols, FL 32504

f 9090 So West 97th Ave.
Miami, FL 33176

6473 Wayzata Bivd.
St. Louis Park, MN
55426

CUNL Funding

2000-4,
LP :

S&A Properties Corp,

119 Columbia Turnpike
Florham Park, NJ 07932

¥ T : -
E;] I Muncing 2000 A, S&A Properties Corp.

1102 Route 73
S&A Properties Comp. | Mount Laurel, NJ
! 08054-5115

CNL Funding 2005-4,
Lp

1287 Highway 35

2 A - ;
54 Properties Corp. Middletown, NJ 07748

. CNL Funding 2000-4,
L 61|
T

s

CNL Funding 2000-4, in 700 N Pleasantburg Dr.
MY S&A Propeftizs Com,. Greenville, SC 29607
1142 E;JL Funding 2000-A, S&A Properties Corp| 6025 Oakbrook Pkwy.

| Marcross, GA 30093
785& Nerthpoint Blvd,
S&A Properties Corp. Winston=salem, NC
27106
! A/
1001 E 75th 31,
Woodridge, 1L 60517 |

CNL Funding 2000-A,
Lp

CNL Net Lease F unding

2001, LP S&A Properties Corp.

CNL Nef Lease Funding

620] Poplar Ave.
2001, Lp

S&A Properties Corp. Memphis, TN 38119

CNL Net Leage Funding

2101 W Airport Frwy.
2001, Lp

S&A Properties Corp. Bedford, TX 76021

] . 2215 Grapevine Miils
satg | MMt Lewse Funding | o Al of TX, Inc. | Cirole
’ Grapevine, TX 76051

CNL Net Lease Funding 9220 Park Meadows Dr.
526 [ 2001 1p Steak & Ale of CO, Inc. Lone Tree, 0O 80124

CNL Net Lease Funding

I 001 1p

S&A Properties Comp. ﬂgf;?g?ggg IAVG.

Exh A -2

F—— o

CONCEPT

Bennigans

Steak & Ale

Bennigans

Bennigans

Bennigans

Bennigans

Steak & Ale

Steak & Ale

Bemnigans

Bennigans

Steak & Ale

Benragins

Bennigans

, Bennigans

Steak & Ale

bt S b3 et st s 5 e R At e s s
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PROPERTY

LESSEE ADDRESS

LESSOR

234 W Highway 436
Altamonte Spring, FI,
32714

CNL Net Lease Funding

2001, Lp S&A Properties Corp.

3815 University Drive
Huntsville, A, 35816

‘- CNL Net Lease Funding
2001,Lp

Sé&A Properties Corp.

8440 Blanding Blvd.
Jacksonville, FL 12244

C/IL Net Lease F unding
2001, Lp

S&A Properties Corp.

S&A Restaurant Comp. g?_faijo S;?g;;;?lm-

M_\a%m_“_ﬁ_
I 7101 Tower Road

Steak & Ale of CO, Inc. Denver, CO 80249

—

Binnigans of Waldorf

CNL¢IGe Vista Joint
Venture

/v 627 Net Lease Fupg ng 2005,

Lp

———

35 St, Patrick’s Drive
Waldorf, MI2 20603

Net Lease Funding 2005,
Lp

2540 Tendertaot Hill §t.
Colorado Springs, CO
80906

Net Lease Funding 2003,
Lp

Net Lease Funding 2005,

LP Steak & Ale of OH, Iic /|

Exh A-3

| 7824 Reynolds Rd. Bemni
, Mentor, OH 4406p ennigans
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EXHIBIT B

FEE MORTGAGE UNITS

PROPERTY ADDRESS CONCEPT f

325 Stoke Park Road
Bethiehemn, PA |80 17

BORROWER

S&A Fee Properties SPE I,
LLC

CNL Funding ©8-1 Steak & Ale

5125 So Florida Ave

Lakeland, FL 33813 Steak & Ale
—_——
2210 W Brandon Bivd
Brandon, F1. 33571

S&A Fee Properties SPE I,

LLC

S&A Fee Properties SPE I,
LC

CML Funding 98-1

Beanigans

S&A Fee Properties P I,
LLC

5a'A Fee Properties SPE 1,
LLC
S&A(Fer Ploperties SPE I,
LLC

11460 N Kendal] Dy
Miami, FL. 33174

12499 Cleveland Ave
£t Meyers, FL 33957

1250 Torrence Ave
Calumet City, IL 60409
—————

3401 140 West
Amarillo, TX 79109

CNL Funding 93-1 Bennigans

S&A Fee Properties SpR I,
LLC

CNL Funding 98- Bennigans

— L
S&A Fee Properties SPE,
LLC

; 2250 S Stemmons Fwy
i Lewisville, TX 75067
———
830 E Lafayuite St
Tallabassoc 1. 12301
325 1-1G North
Beaumont, TX 77707

CNL F unding 98-

—

Bennigans

CNL Funding 98-1

———

CNL Funding 93-]

S&A Fee Praperties SPE L
LLC

S&A Fee Properties SPE L
LLC

4520 W. State Road 46 !

GECPAC Investment I, Inc Sanford, L. 3277,

Steak & Ale of FL, Inc.

Zernigans

Exh.B- 1]




UNIT

821 CNZ Funding 98-

LENDER

021 CNLF unding 9%-]
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EXHIBIT ¢

BORROWER

S&A Leased Properties
SPE I, Inc.
5&A Leased Propetties
SPE L, Ine,

S&A Leased Properties
SPE L Inc.
S&A Leased Properties
SPET, Inc.

T —— —_

1063 | CNL Funauip.£8-1
I 1067 CNL Funding 983
1479 CNL Funding 98-]

2141 | ONL Funding 98-

S&A Leased Properties
SPET, Inc,

S&A Leased Properties
SPE I, Inc.

S&A Leased Properties
SPET, Inc.

S&A Leased Propertias
SPE ], Inc,

S&A Leased Properties
SPE I, Ing,

1 S&A Leased Properties
SPE 1, Inc.

S&A Leased Properties
SPE I, Ine.

S&A Leased Properties
SPEL Ing,

S&A lLerjed Properiies
SPE 1, In¢.

S&A Leased Propertie
SPE I, Inc.
S&A Leased Properties
SPE I, Ing.

S&A Leased Properties
SPET, Inc.

Exh.C.1-

. —
! 2401 Southtown Drive

4300 W, Airp
Irving, TX 75062

655 NW 62nd St
Ft. Lauderdale, F 33309

4250 E Colonja) Dr
Orlando, FL 328 03

6002 Greanbefr Rd
Geenbelt, MD 20770

LEASEHOLD MORTGAGE UNITS

FROPERTY ADDR

1699 S Colorado Blvd
Denver, CO 80220

601 Ogletown Rd.
Newark, DE 1971

ESS L CONCEPT

2520 N. Dale Mabry Hwy

Tampa, FL 33607

3449 Le Jeune Rd.
Miami, F1, 33142

3621 S Florida Ave

Lakeland, FL, 33803-4854

6109 Westwood Blvd,
Orlande, FL 3287]

8420 W Bryn Mawr Ave

Chicago, 1L 60631

B’nmnington, MN 55437

————— e .

140 F11 1965°E Bypass
Humble, 7. {7338
4833 S Hulen St

Ft. Worth, TX 76152

————

916 Six Flags Drive
Arlington, TX 76011

1119 Charleston Town Ctr,
Char!eston, WV 25380

ort Freeway

' Bennigans

Bemnigans

S —

Bennigans

—.

Bennigans

Bennigans

Bennigang

Steak & Ale

Bennigans

——

Bennigans

Swalk & Ale

Bennigan:

Bennigans -

Bennigans

Bennigans

Bennigans
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BORROWER

——

335 State Route 17

S&A Lsased Properties
SPE 1, Ine.

CNL Funding 93-1

07458

1245 N. Federal i

GECPAC Investment iLine | Steak & Ale of FL, Inc.

5650 Touhy Ave,

CECPAC Investment 11, Inc, .
1444 Steak & Ale of IL, Inc. Niles, 1T, 60714 Bennigans
S —_— _ .
GECPAC Investment 11, Inc, 13615 E. Main Strest .
'— 1447 Steak & Ale of 1L, Inc, St. Charles, IL 60174 Bennigang
GECPAC Investmynt I1, Ing. 515 W. Houston .
5417 Steak & Ale of TX, Inc. Ft. Worth, TX 76100 Bennigans
—— e —_ .
GECPAC Investment 1L Fic 3601 Dallas Parkvay .
5418 Steak & Ale of TX, Inc. Plans, TX 75063 | Bennigang
T —— — _M_E___%_,_ﬁ N
GECPAC Investment 17 Ing, e 416 N. Hwy 67 .
’ 3l p
5431 Steald P4le of TX, Inc, Cedar HRI TX 75104 Bennigans
GECPAC Investment 11, Inpc. . i 20210 Katy 7 resway Lo
5432 Steak & Ale o TX, Ing. Katy, TX 77449 Bennigans
' Generz! Electric Capital 18001 Highwaods Preserve
918 Business Asset Funding Steak & Ale of FL, Tnc. © Parkway Bennigans
Corporation of Connecticut LT e, FL 33647-1761
—
j General Electric Capital 4050 4. W Federa)
1923 Business Asset Funding Steak & Ale of FL, Inc. Highway Bennigans
Corporation of Connecticqt Jensen Beath,rr. 34957
General Electric Capitai "y,
1446 | Business Asset Funding Steak & Ale of 1L, Ine, (5:0];:7;2236;{ ?6%?" i Bennigang
Corporation of Connecticut Ty , *
General Electric Capital 4824 Great Northern Blvd.
3664 1 Business Asset Funding Steak & Ale of OH, Inc.

Corporation of Connecticut

General Eiectric Capital
Business Asget Funding
Corporation of Comnectjeny

Steak & Ale of OH, Inc, Elyria, OF 44035

General Electric Capita] 12008 & R
468 | Business Asset Funding Steak & Ale of TX, [ne, i ey
Corporation of Connecticut Quston, 7029

GE Capital Franchise
Finance Corporation

Steak & Ale of TX, Inc. Allen, TX 75013

Exh.C.2

PROPERTY ADDRESS
Upper Saddle Rj ver, NJ

ghway
ft, Lauderdale, F1. 33304

1550 W, River Road

305 Central Expressway N,

CONCEPT

Steak & Ale

Bennigens |

North Olmstead, Of 44070- Beunigans
3340

Bemigans

Bennigans

Bennigans

T O T ke Ea Etam  rnss
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EXHIBIT b

INCLUDED LEASEHOLD MORTGAGE UNITS
——

LENDER BORROWER

PROPERTY ADDRESS

——— —_

GENERAL ELECTRIC
CAPITAL BUSINESS ASSET | STEAK AND ALE QF
FENDING CORPORATION FLORIDA, INC.
OF CONNECTICUT ’

T

I ! STEAK AND ALE OF
FLORIDA, INC;

CONCEPT

|

18001 HIGHWOODS
PRESERVE PARKWAY
TAMPA, FL 33647.176}

BENNIGANS

1245 N. FEDERAL
HIGHWAY

GECPAC INVESTMEINT 1. STEAK AND ALE OF

919 BENNIGANS

INC. ILLINOIS, INC, FT. LAUDERDALE, i,
33304-1425
| STEAK AND ALE OF
TEXAS, INC.
s S
GENERAL ELECTRIC 4050 N. W. FEDERAL
CAPITAL BUSINESS ASSET HIGHWAY
7| FUNDING CORPOR AT ﬁggﬁ‘mg“&ém o JENSEN BEACH,FL - | BENNIGANS
OF CONNECTICUT - INC. J 34957
, - oY —_—
STEAK AND ALEOF |
 FLORIDA, INC: i
PECPAC INVESTMENT I, | STEAK AND ALE o 5650 POVIY AVE, |
M4 e ILLINOIS, INC. NILES, [L 657} 7 BENNIGANS
STEAK AND ALE OF
TEXAS, INC. ,
v
GENERAL ELECTRIC 5016 NORTHWEST
ag | SAFITAL BUSINESS ASSET | STEAK AND ALE of HIGHWAY B
FUNDING CORPORATION | 111 vois, je CRYSTAL LAKE, 11, ENNIGANS
OF CONNECTICUT 60014

STEAK AND ALE OF
FLORIDA, INC:

3601 DALLAS
PARKWAY
-PLANO, TX 75093

GECPAC INVESTMENT i, STEAK AND ALE Of
5418 INC :

BENNIGANS
ILLINOIS, INC.

STEAK AND ALE OF
TEXAS, INC.

Exh.D-1
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UNITT LENDER

BUORROWER

STEAK.AND ALE OF
FLORIDA, INC.

N GECPAC INVESTMENT 1, STEAK AND ALE OF
5432 NG

ILLINOIS, INC,

STEAK AND ALE OF
TEXAS, INC,

Exh._D -2
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EXHIBIT E
SALE PROCEDURES

The following sale procedures will be ysed for the sale and transfer of property of S&A
Restaurant Corp. and certain of jts subsidiaries and affiliates (collectively, the “S& A Entities”),
ncluding certain of the S&A Entities (coliectively, the “Debtors™) which commenced cases
under chapter 7 of title |1 of the United States Code (the « ankruptey Code™) in the United
States Bankruptcy Court for the Eastern District of Texag (the “Bankguptey Court™). A chapter 7
trustee (the “Trustee™) has been appointed in the Debtors cases. GE Capital Franchise Finance
Corporaticii~ and/or certain of its affiliates (collectively, “GE™ have interests in ceriain
properties. (The praperty in this sale iy subject to the terms and conditions outlined herein and in
any sales brochurs, Property specific package (the “PSP™), and/or website concerning the
properties, and any ~ssumption and assignment agreements or purchase and sale agreements
(collectively, the “Trazster Documents™).

Transferred Assets, The assers 4 be sold or otherwise transferred (collectively, the “Property™)
shall consist of rea] property ‘tee aiid leasehold interests, personal Property and all tangible or
intangible assets of the S&A Entities directly associated with and located at the Included
Leasehold Mortgage Units and Debiny Peg Mortgage Unit (collectively, the “GE Property™),
except for the “BExcluded Assels” desripdd below, The Property shall be solg and leases
assumed and assigned to the initial bidder or eyuch other party (with respect to each sale, the
“Purchaser™) as may submit the best offer as cescrihed below pursuant to Transfer Documents
and, as applicable, sections 343 and 365 of the Eary- picy Code, free and clear of any lens,
claims, encumbrances or interests asserted by any party SLeept as expressly provided below. Ng
GE Property shall be sold or otherwise transferred without (b wiitten consent of GIE.

Excluded Assets. The assets of the Debtors that shall not be sold (the “Excluded Assets”) ang
which shall remain property of the estate subject to sale or other disposition pursuant 1o existing
and subsequent orders of the Bankruptcy Coupt consist of (a) funds og i 2si, (b) inventory and

or the Trustee Mmay assert against any person or entity, including byt not hmited +5 ap
“Bankruptey Causes of Action” which the Trustee may have pursuant to §§ 544, 545, 547,548,
553, or 724 of the Bankruptcy Code, (f) the Debtors’ books and records, (g) any persoraj

Exh.E - 1
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Bid Deadline. All bids must be received by the Broker by 3:00 p.m. Centra] Time on Qctober
31, 2008 (the “Bid Deadline™) or such other date ag may be agreed upon in writing by the
Broker, GE, and the Trustee. All bids should be sent to:

NRC Reaity Advisors, LI.C

363 W. Erie Street, Suite 3001

Chicago, 1L 60610

ATTN: SEALED BID SALE 820

{866) 447-0680 Monday-Friday 8:00 am.-6:00 p.m. (Central Time)

Bid Procedqures. A separate bid must be made for each Property. Bidders making bids on more
than one Propesiy may designate their hids (a) All or Nothing Bids or (b) bids for multiple
preperties (“Muiugte Bids”) by filling out the bid designation form included in the PSP package.

Bidding Options. Bidders designating an All or Nothing Bid will be awarded al! their Property
ornone. Successful bidders designating a Mutltiple Bid will be awarded all, some or one of their
Property.

Bid Deposits. Bidders must incrude-a bid deposit (the “Bid Deposit”} with their bjid in the
amount of $10,000 or 2.5% of the bidprivs, whichever is greater, by certified or cashiers check
made payable to the Broker. Successfii uidders must increase their Bid Deposit to 10% of the
bid price by certified or cashiers check maqe Puyable to the Broker {but not less than $10,000)
within two (2) days of acceptance of their bid.

Court Approval. All bids for Property of the S& A Déhigr Entities are subject to approval by the
Bankruptcy Court.

Confidentiality. All information contained in the PSP Package 15 confidential and is to be kept
confidential by each person and entity receiving same. By orderinga psp Ppackage, bidders shal]
be deemed to consent to the contents of this paragraph, However, soch party may disclose
information obtained from the PSP package, on a “need to know” basis_ to e {ollowing persons
and entities provided that they first agree (o keep the information confidential: (a) the
employees, officers, and directors of such party or of such party’s affiliates, (b) third-parties
being utilized to perform investigations, analyze information, so as to advise bidders.71: ra3pect
to bidding upon the Property; or {c) third-parties providing bidders with financing for Prichase

Rejected Bids. Bid Deposits for rejected bids will be returned via certified mail approximately
sixty (60) days afier the Bid Deadline, ' :

A s oSttt oront s 5 o o



0909818054 Page: 35 of 37

UNOFFICIAL COPY

right to review financial information concerning the bidder confirming the bidder’s ability to
close the sale prior to executing Transfer Documents,

Best and Final Bids. In the event the bid prices are clustered in a “competitive range”, a best and
final offer ("BAFO”) may be solicited from the bidders whose bids fall within such range,
Bidders will be notified jf there is a solicitation of a BAFO by phone, fax, or mail, in which case
bidders will be given an Opportunity to raise their bid. BAFOs will be incorporated by written
amendment to the Transfer Documents. Bidders may not lower BAFO bids below thejr original
bid amount. If no BAFQ jg received, the original bid amount will remain in full force.

Non-Revozation of Bids. Sealed bids will be deemed in force as of the Bid Deadline and wilj
remain in filll dorce and effect for sixty (60) days after their submission to the Broker. Bids may
ot be revoked oy withdrawn, by the bidder during that time, during which period the Trustee or
other appropriate pary will execute the Transfer Documents for the Successfil bidder for any
subject Property, and ‘ne¢’ bidder will be bound by the contract, subject only 1o Bankruptey Court
approval, as applicable:

Effective Date of Award of Bid ~The effective date of the award of the bid for any subject
Property shall be the date that the trapsferor executes the Transfer Documents, Since time is of
essence, suceessful bidders wil] be notified of the award via fax, if possible, with the executed
Transfer Documents to be sent by overniglitmail,

Trustee’s Reservations. Trustee, with GE’s Consent, reserves the right to decline any and aj]
bids, postpone, extend or cancel any Bid Deadline,(anin its sole discretion, to withdrayy any GE
Property from the sale at any time without notice.

Bid Ajlccations. Whenever the Broker sells any Propeity, the purchaser shall be asked to

-+ allocate the sales price between (a) the leasehold interest sfore or the, fee-owried store (land and

building) and (b) the equipment, or such other allocation as may othirwise be requested by the
Trustee and GE,

Purchaser’s Assumption of Leases. The Purchaser shall pay at closing or-nrovide for the
payment of the amounts, if any, which would be necessary to cure any prepetition dafaults and/or
compensate the counterparties to any leases assumed by the Purchaser for any acual pecuniary
loss 1o such counterparties resulting fiom such default, and pay any postpetition amounts due a5

- of closing. The Purchaser shall pay or assume alj other obligations arising thereafter, ang saall

present competent and sufficient evidence to demonstrate the Purchaser’s ability to provids

Bid Deposit,

Free and Clear of Al Liens. The Property will be conveyed by (i) free and clear of all liens
claims and encumbrances Pursuant to orders of the Bankruptcy Court or (iD) by the provision of

title insurance which wil] insure the purchaser and its lender(s) against any liens not transferred
or released at closing, except for certain permitted exceptions outlined in the title commitment
provided in the PSP package. Title insurance coverage will be at bidder’s sole €xpense, Real
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estate taxes will be currept as to the date of closing. All properties will be conveyed “AS IS,
WHERE 1S, WITH ALL FAULTS,” regarding any conditions affecting the subject Property,
with no representations or warranties whatsoever express or implied. GE Capital may assign to
the Purchaser of any such GE Property the note and security interest with Iespect to the real and
personal property sold, so that the Purchaser would be able to conduct a friendly foreclosure ata
later date, if necessary to eliminate junior licns or Junior interests,

Licenses, Permits and Authorization. The successful bidder will be responsible for obtaining, at
its expense, any licenses, permits and authorizations (collectively “Licenses”) required to
acquize, minage, develop and/or operate the subject Property. Obtaining such Licenses will not
be a condition to the successtul bidder’s obligation to close.

Conflicts. Ir'ths cvent of a conflict between this document and any Transfer Documents, the
provisions of the Tranfsfar Documents shall control.

Amendments. These Sile Pracedures, any form of Transfer Documents, and any other required
oS " + L) -

sale documents or closing docvients may be amended only in writing and, with respect to the
GE Property, only with the prior veriiten consent of GE.

Disclaimer. The Trustee, Broker, aud. their employees, agents, subsidiaries or affiliates,
acknowledge that the Trustee may not huvs complete knowledge of the physical or economic
characteristics of any subject Property being sold, Accordingly (except as otherwise specifically
stated in any ‘Fransfer Documents), Trustee, Binker. and their employees, agents, subsidiaries or
affiliates, hereby disclaim any warranty, guaranty or Tepresentation, express or implied, ora] or
written, past, present, or future, of, ag to, or concermiiig 4 2) the condition or state of repair of the
Property, incIuding, but not by way of limitation, any coudition arising in connection with the
generation, use, transportation, storage, release, or disposzt-of petroleum products, toxic or
hazardous substances, on and under, above, upon, or in the vicinit v of the Property such ag water,
soil and geology, and the sultability thereof and of the Property for 9ur-and all activities ang use
which the purchaser may elect to conduct thereon; (b) the extent o auy right-of-way, lease,

ordinances, or regulations of any government or other body, including witheqt limitation,
compliance with any land use, Americans with Disabilities Act, wetland, or zomirg law or
regulation, or applicable environmental or coastg] laws, rules, ordinances and regulations;
(D title to or the boundaries of the Property; and (e) the physical condition of the Propery,
including without limitation the structural, mechanica], electrical and engineering characteristicg
of the improvements to the Property.

Except as stated above and as set forth jn any Transfer Documents, the sgle of the subject
Property shall be on an “AS IS, WHERE IS, WITH ALL FAULTS,” basis, and purchaser

but not [imited to, any warranty of condition, habitability, merchamtability or fitmess for a
particular purpose, with respect to the subject Property. Purchaser js buying the Property based
on its own invesﬁgations, and, by accepting title to al] or part of the Property, acknowledg&s that
it has conducted such investigation as {t hag deemed Necessary or advisable and that Purchaser i
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not relying upon any representations of Trustee op its agents whatsoever. The materials and
information concerning the Property contained heérein, together with, postcards, brochures, PSP
and bid packages, and any and all other information provided by the Trustee, Broker, their
counsel and/or their employees, agents, subsidiaries or affiliates, is based in part upon-
information and materials obtained from sources deemed reliable without  independent
verification, Bidders must not bage their bids upon information disseminated in the postcard,
brochure, PSP, and bid package such as, but not limited to, environmenta] studies, repair
estimates, or other studies, pro forma and financial information that may be provided by the
Trustee ar the Broker, but shall rely solely on their own estitnates and studies. No warranty or
Teprescntaiion, express or implied, is made by either the Trustee, Broker, or either of their
employees and agents, as to the aceuracy or completeness of any or all such information,
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