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" MORTGAGY. ASSIGNMENT OF RENTS AND SECURITY AGREEMENT ﬁ/tlb'

THIS MORTGAGE, A: SSIGNMENT OF RENTS AND SECURITY AGREEMENT (this
“Mortgage”} is made as of the JJ_ “day of Dy~ , 1999, by MENTOR BUILDING, L.L.C.,
an lllinois limited liability company (“Borrower”), to WELLS FARGO BANK, NATIONAL
ASSOCIATION, a national banking association ("Lender”);

WITNESSETH:

WHEREAS, Borrower has executed and delivered t5.Lender (i) a Promissory Note Secured
by Mortgage of even date herewith payable to the ordel of Lender in the principal amount of
$8,500,000.00, which note bears interest and is payable to Lender &s more fully described therein
(such note, together with any note issued in substitution or exchange therefor, as the same may from
time to time be amended, is hereinafter referred to as the “Note”); and
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WHEREAS, Borrower and Lender desire to enter into this Mortgage in order to secure
Borrower’s obligations under the Note, and under any and all documents or instraments securing the
indebtedness evidenced by the Note; and
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WHEREAS, Lender is desirous of securing the prompt payment of the Note together with
interest and any premium thereon in accordance with the respective terms of the Note, and any
additional indebtedness accruing to Lender on account of any future payments, advances or
expenditures made by Lender pursuant to, or any other obligation of Borrower arising under, any
of the following documents (collectively, the “Loan Documents”): (i) the Note, (ii) this Mortgage,
(tii) the Loan Agreement between Borrower and Lender of even date herewith governing the loan
evidenced by the Note (the “Loan Agreement”), and (iv) any and all other documents or instruments
evidencing, securing or governing the indebtedness evidenced by the Note;

NOW, THEREFORE, to secure the payment, performance and observance by Borrower of
all of the terms; covenants and conditions contained herein and in the Note, the Loan Agreement and
the other Loan 1ecuments, and for other good and valuable consideration, the receipt and sufficiency
of which are acknewledged hereby, Borrower has executed and delivered this Mortgage and does
hereby grant a securiryinterest in, and grant, convey, assign, mortgage, warrant and confirm, to
Lender and its successars-and assigns forever, all of the property now or hereafter owned by
Borrower described in the foliowing GRANTING CLAUSES (the “Mortgaged Property”):

A All those certain tracts, pieces or parcels of land (and/or condominium units and other
real estate interests) legally described in Exhibit A attached hereto and hereby made a part hereof
and all surface and subsurface soils, mirerels and water located thereon and thereunder (collectively,
including the real estate constituting any cor.deminium unit, the “Land”); and

B. All buildings, structures and improvements of every nature whatsoever now or
hereafter situated on the Land (the "Improvements*); and all furnishings, furniture, fixtures,
machinery, equipment, appliances, systems, building niatzrials, vehicles and personal property of
every kind and nature whatsoever, including, without lim#ation, all gas and electric fixtures,
radiators, heaters, engines and machinery, boilers, ranges, elevatcrs and motors, plumbing and
heating fixtures and systems, carpeting and other floor coverings, vashers, dryers, water heaters,
mirrors, mantels, air conditioning apparatus and systems, refrigerating plant; refrigerators, computers
and all hardware and software therefor, cooking apparatus and appurtenances, window screens,
awnings and storm sashes, which are or shall be attached to said buildings, structures or
improvements, or which are or shall be located in, on or about the Land, or which. v harever located
(including, without limitation, in warchouses or other storage facilities or in the posszssion of or on
the premises of vendors or manufacturers thereof), are used or intended to be uted-in or in
connection with the construction, fixturing, equipping, furnishing, use, operation or enjoyment of
the Land or the improvements thercon, now or hereafter owned by Borrower, including all
extensions, additions, improvements, betterments, renewals and replacements of any of the
foregoing, together with all warehouse receipts or other documents of title relating to any of the
foregoing and the benefit of any deposits or payments now or hereafter made by Borrower in
connection with any of the foregoing; and

C. All easements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, waters, water courses, water rights and powers, and all estates, rights, titles,
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interests, licenses, privileges, liberties, tenements, hereditaments and appurtenances‘whatsoever n
any way belonging, relating or appertaining to the Mortgaged Property, or any part thereof, or which
hereafter shall in any way belong, relate or be appurtenant thereto, whether now owned or hereafter
acquired by Borrower and the reversion and reversions, remainder and remainders thereof, and all
the estate, right, title, interest, property, possession, claim and demand whatsoever at law, as well
as in equity, of Borrower of, in and to the same; and

D. Each and every lease, license and other document or instrument, including, without
limitation, those described in Granting Clause C above, granting to any person or entity any right
to use or occupy, and any other agreement with respect to the use or occupancy of, all or any portion
of the Land s+ the Improvements, whether heretofore, now or hereafter entered into, including,
without limitatian, the Retail Lease (as defined in the Loan Agreement); and

E. The rents, issues, profits, proceeds, revenues, awards and other benefits of the
Mortgaged Property fropitime to time accruing (including, without limitation, all payments under
all leases, licenses and documents described in Granting Clause D above, proceeds of insurance,
condemnation awards and payrients in lieu thereof, tenant security deposits and escrow funds, and
all the estate, right, title, interest, property, possession, claim and demand whatsoever at law, as well
as in equity, of Borrower of, in and to tne same); and

F. All of the aforementioned pcrsonal property and any and all other personal property,
whether tangible or intangible, not otherwise deseribed herein and now or at any time hereafter
owned by Borrower and now or at any time hereafter located in or on or otherwise utilized in any
one or more of the ownership, use, enjoyment, consiriction, occupancy, management, maintenance,
repair and operation of the Land, the Improvements or'th2 2quipment located thereon, including,
without limitation, trade names, trademarks, service marks, copyrights, patents and other intellectual
property and any and all funds of Borrower from time to time ir’ Lender’s possession, all of which
shall constitute proceeds of collateral pursuant to Section 9-306 of #ie Uniform Commercial Code,
as adopted in Illinois (the "Personalty”); and

G. All of the aforementioned contracts and agreements and any-iand all other contracts
or agreements, whether written or oral, to which Borrower is or hereafter becomes aparty, including,
without limitation, contracts and agreements for the sale of the Units (as defiiied in the Loan
Agreement), or all or any other portion of the Mortgaged Property, contracts periaining to
architectural services, contracts pertaining to engineering services, the TIF Agreement (as defined
in the Loan Agreement), and other contracts and agreements relating in any manner to the
ownership, use, enjoyment, construction, occupancy, management, maintenance, operation or repair
of all or any portion of the Land, the Improvements, the equipment located thereon or the Personalty
or otherwise related to all or any part of the real and personal property described elsewhere herein
(the “Contracts”); and
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H. All franchises, permits, licenses, entitlements and rights therein respecting the
ownership, use, enjoyment, construction, occupancy, management, maintenance, repair or operation
of any of the foregoing; and

L Any and all rights, titles, interests, estates and other claims, at law or in equity, that
Borrower now has or may hereafter acquire in or to any proceeds from the sale, assignment,
conveyance, hypothecation, grant, pledge or other transfer of any or all of the foregoing real or
personal property, including, without limitation, all proceeds from the closing of sales of the Units
and the refinancing or sale of the Retail Space (as defined in the Loan Agreement), subject to the
terms of the Loan Agreement; and

J. Any and all refunds, rebates, reimbursements, reserves, deferred payments, deposits,
cost savings, governmental subsidy payments, governmentally registered credits (such as emissions
reduction credits). «ne. payments of any kind due from or payable by any governmental authority or
any insurance or utility company relating to any or all of the Mortgaged Property, including, without
limitation, the TIF Procecds (as defined in the Loan Agreement); and

K. Any and all refuiids, rebates, reimbursements and payments of any kind due from or
payable by any governmental authbrity for any taxes (other than income taxes), assessments or
governmental or quasi-governmental cliarzes or levies imposed upon Borrower with respect to the
Mortgaged Property or upon any or all oi'the’Mortgaged Property; and

L. All monies relating to the Mortgaged Property held in any cash collateral or operating
account maintained with Lender or any Affiliate (as defined in the Loan Agreement) of Lender now
or at any time hereafter; and

M. All rights, titles, interests and other claims, at law 5t in equity, that Borrower now has
or may hereafter acquire pursuant to the Condominium Documenis zad/or the Vertical Subdivision
Documents (as defined in the Loan Agreement), including, without limicziion, all rights and interests
of Borrower as the “declarant” and/or “developer”, as defined in sect'on’ 605/2 of the Illinois
Condominium Property Act, 765 ILCS 605/1 et seq. (the “Act”), or as otherwise provided in the
Condominium Documents and/or the Vertical Subdivision Documents.

TO HAVE AND TO HOLD the Mortgaged Property and all parts thereof uritd Lender, its
successors and assigns, to its own proper use, benefit and advantage forever, subject, however, to
the terms, covenants and conditions herein contained.

WITHOUT LIMITATION OF THE FOREGOING, Borrower hereby further grants unto
Lender, pursuant to the provisions of the Uniform Commercial Code, as adopted in Illinois, a
security interest in all of the Mortgaged Property, which property includes, without limitation, goods
which are or are to become fixtures.
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THIS MORTGAGE IS GIVEN TO SECURE payment of the principal and interest evidenced
by the Note, which shall be secured by this Mortgage, and performance of each and every of the
covenants, conditions and agreements contained in this Mortgage or in any of the other Loan
Documents (all of which obligations are referred to collectively herein as the “indebtedness secured
hereby” or the “indebtedness”).

THE INDEBTEDNESS SECURED HEREBY will in no event exceed an amount equal to
$20,000,000.00. )

PROVIDED, HOWEVER, THE FOREGOING PRESENTS are made upon the condition
that, if Borrpwer (i) shall pay or cause to be paid to Lender the principal and interest payable
pursuant to the Mote, at the times and in the manner stipulated therein and herein, all without any
deduction or credit for taxes or other similar charges paid by Borrower, (ii) shall pay or cause to be
paid all amounts te.be-paid by Borrower under this Mortgage, and (iii) shall keep, perform and
observe each and every siie of the covenants and promises in this Mortgage or in any of the other
Loan Documents expressed io-be kept, performed and observed by and on the part of Borrower, then
this Mortgage shall be released by Lender; however, if such conditions are not all satisfied, this
Mortgage shall otherwise remairnin funll force and effect.

BORROWER FURTHER COVENANTS AND AGREES WITH LENDER AS FOLLOWS:

ARTICLE 1

pr 4

BORROWER’S COVENANTS, REPRESKNTATIONS AND WARRANTIES

1.1 Performance under the I.oan Documents. " Beirower shall perform, observe and
comply with all of the provisions hereof, of the Note and of th: other Loan Documents and shall
duly and punctually pay to Lender the principal sum of money expiessed in the Note with interest
thereon at the times and in the manner provided in the Note and in the LarAgreement and all other
sums required to be paid by Borrower pursuant to the provisions of this Mortgage, all without any
deductions or credit for taxes or other similar charges paid by Borrower. In addition, Borrower shall
perform or cause to be performed all of the terms, covenants and conditions. of the other Loan
Documents to be kept and performed by Borrower.

1.2 Warranty of Title. At the time of the recordation of this Mortgage, Borrower is well
seized of an indefeasible estate in fee simple in the Mortgaged Property, subject only to the
Permitted Exceptions (as defined in the Loan Agreement), and Borrower has good right, full power
and lawful authority to convey, mortgage and grant a security interest in all of the same in the
manner and form contemplated and provided under the Loan Documents. Said title of Borrower in
the Mortgaged Property is free and clear of all liens, charges, ecasements, covenants, conditions,
restrictions and encumbrances whatsoever, other than the Permitted Exceptions, including, as to the
personal property and fixtures, security agreements, conditional sales contracts and anything of a
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similar nature. Borrower shall and will forever defend the title to the Mortgaged Property against
the claims of all persons whomsoever, other than claims arising under the Permitted Exceptions.

1.3 Taxes. Borrower shall pay, or cause to be paid, all taxes, assessments and other
similar charges which are assessed, levied, confirmed, imposed, or which become a lien upon or
against the Mortgaged Property, or any portion thereof, or which become payable with respect
thereto or with respect to the occupancy, use or possession of the Mortgaged Property before the
same become delinquent, and shall promptly deliver to Lender receipt therefor. In the event
Borrower desires to contest the validity or amount of any such taxes or assessments, Borrower shall
(1} prior to the due date thereof, notify Lender in writing that Borrower intends to so contest the
same, (ii) pa;/ the entire amounts of such taxes or assessments when due or, if a contest is permitted
by law withoutsuch payment on or before the due date thereof, either deposit with Lender security
in form and contentand amounts satisfactory to Lender for the payment of 125% of such tax or
assessment or proviciz to Lender such indemnity or assurance of timely payment as may be
acceptable to Lender, wbich shall include causing the Title Company (as defined in the Loan
Agreement) to insure over cuch taxes or assessments to the satisfaction of Lender, and (iii) deposit
additional security or indemriity, &rom time to time, so that, at all times, adequate security or
mdemnity will be available for the payment of the full amount of the taxes or assessments together
with all interest, penalties, costs and charges accrued or accumulated thereon. If the foregoing
deposits are made and Borrower contiivs, in good faith, to contest the validity of such taxes or
assessments by appropriate legal proceedings which shall operate to prevent the collection thereof
and the sale of the Mortgaged Property, or any dartithereof] to satisfy the same, Borrower shall be
under no obligation to pay such tax or assessment wat)! such time as the same has been decreed, by
court order, to be a valid lien on the Mortgaged Proper'y.T.ender shall have full power and authority
to reduce any such security or indemnity to cash and apply {re amount so received to the payment
of any unpaid tax or assessment to prevent the sale or forfeitii¢ of the Mortgaged Property, without
any liability on Lender’s part for any failure to apply the security or indemnity so deposited, unless
Borrower requests, in writing, the application thereof to the payinent of the particular tax or
assessment for which such deposit was made. Any surplus deposit retzined by Lender, after the
payment of the tax or assessment for which the same was made, shall be repaid to Borrower, uniess
an Event of Default (as hereinafter defined) exists, in which event such surpiussiiall be applied by
Lender to the Note.

1.4 Mortgage Taxes. In the event of the passage of any federal, state or local
governmental law, order, rule or regulation subsequent to the date hereof which changes or modifies
in any material manner the laws now in force goveming the taxation of mortgages or debts secured
by mortgages or the manner of collecting taxes so as to adversely affect Lender, all sums secured
by this Mortgage and all interest accrued thereon shall, without notice, become due forthwith at the
option of Lender and be payable 90 days after notice to Borrower. Notwithstanding the foregoing,
instead of paying all the sums secured by this Mortgage and all interest accrued thereon as provided
above, Borrower shall have the right to pay to Lender an amount, determined by Lender, which will
place Lender in exactly the same position Lender would have been in had the events outlined above
not occurred, provided, however, if such payment may, in Lender’s judgment, be considered

e
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unlawful by a court of competent jurisdiction, then such payment may not be made and all sums
secured by this Mortgage and all interest accrued thereon shall become due forthwith at the option
of Lender and payable 90 days after notice to Borrower as aforesaid.

1.5 No Tax Credits. Borrower shall not claim or demand or be entitled to receive any
credit or credits on the principal or interest payable under the terms of the Note or on any other sums
secured hereby, for so much of the taxes, assessments or similar charges assessed against the
Mortgaged Property, or any part thereof, as are applicable to the indebtedness secured hereby or to
Lender’s interest in the Mortgaged Property. No deduction shall be claimed from the taxable value
of the Mortgaged Property or any part thereof by reason of the Note or this Mortgage.

1.6 7 ~Utilities. Borrower shall pay or cause to be paid when due any and all charges for
utilities, whetherpublic or private, with respect to the Mortgaged Property or any part thereof, and
all license fees, rents br other charges for the use of any appurtenance to the Mortgaged Property.

1.7 Liens. The Mortgaged Property shall be kept free and clear of all liens and
encumbrances (unless the same are bonded or insured over or otherwise secured against in
accordance with the requiremeriis o1 the Loan Agreement) of every nature or description, including,
without limitation, liens and encunibrances arising from past due taxes or assessments and from
charges for labor, matenals, supplies ot services, other than the Permitted Exceptions.

1.8  Subrogation. Lender shall be subrogated to the claims and liens of all parties whose
claims or liens are discharged or paid with the proceeds of the indebtedness secured hereby.

1.9 Insurance. Borrower shall, at its expens< maintain insurance policies in accordance
with the terms and conditions of the Loan Agreement.

1.10  Casualty. Borrower shall give immediate notice to-L<nder of any damage to or loss
of the Mortgaged Property or any portion thereof. In case of damage arinss which is covered by any
of the insurance policies maintained by Borrower, Lender is hereby autheiized to adjust, collect and
compromise all claims thereunder in excess of $1,000,000 (or if either of the requirements set forth
in clause (i) or (i1) below is not satisfied); in such case, Borrower shall sign imnediately upon
demand by Lender, or, in the event Borrower fails to do so, Lender may sigr’ci endorse on
Borrower’s behalf, all necessary proofs of loss, receipts, releases and other papers récaired by the
insurance companies to be signed by Borrower. In case of damage or loss which is coveled by any
of the insurance policies maintained by Borrower, and provided that (i) an Event of Default does not
exist and (ii) Borrower is proceeding diligently and in good faith, Borrower is hereby authorized to
unilaterally adjust, collect and compromise all claims thereunder that are less than $1,000,000,
provided that any such proceeds are paid to Lender promptly after receipt by Borrower, for
application in accordance with the provisions of Section 1.13 below. Lender may deduct from such
insurance proceeds any reasonable expenses incurred by Lender in the settlement and collection
thereof, including, without limitation, attorneys’ fees and expenses. The remaining proceeds are
referred to herein as the “Net Insurance Proceeds”.
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1.11  Condemnation. If all or any material portion (as reasonably determined by Lender)
of the Mortgaged Property shall be damaged or taken through condemnation (which term, when used
herein, shall include any damage or taking by any governmental authority and any transfer by private
sale 1n lieu thereof), either temporarily, if in Lender’s judgment such temporary taking causes a
material, adverse impact on the Mortgaged Property, or permanently, the entire indebtedness secured
hereby shall, at the option of Lender, become immediately due and payable. Lender shall be entitled
to all compensation, awards and other payments or relief for any such damage or taking whatsoever
(regardless of whether material, immaterial, temporary or permanent), and all such compensation,
awards, damages, claims, rights, actions and proceedings, and the right thereto, are hereby assigned
by Borrower to Lender. Borrower agrees to execute such further assignments of any compensations,
awards, dampges, claims, rights, actions and proceedings as Lender may require. Lender may
deduct froni such compensation, awards and other payments any reasonable expenses incurred by
Lender in the coliestion and settlement thereof, including, without limitation, attorneys’ fees and
expenses. The remairing amount is referred to herein as the “Net Award Proceeds”. In the case of
any condemnation or taking which shall result in an award of less than $100,000, and provided that
an Event of Default does riof exist, Borrower shall have the right to unilaterally commence, appear
in and prosecute any action or proceeding relating to such condemnation or taking, and to settle or
compromise the claim in connecuon therewith, provided that any such proceeds are paid to Lender
promptly after receipt by Borrower, for application in accordance with the provisions of Section 1.13
below. In the case of any condemnatior. or taking which may result in an award in excess of
$100,000, Lender is hereby authorized, a:itzoption, to commence, appear in and prosecute, in its
own name or in the name of Borrower, any acticz or proceeding relating thereto, and to settle or
compromise any claim in connection therewitl.._Lender shall not be liable to Borrower for any
failure to collect any amount in connection with any sush proceeding regardless of the cause of such
failure.

1.12  Restoration. If all or any part of the Mortgagzd Property shall be damaged or
destroyed by fire or other casualty or shall be damaged or taken thraugh the exercise of the power
of eminent domain or other cause, and if Lender makes the Net Insurance Proceeds or the Net Award
Proceeds (in either event, the “Proceeds”) available to Borrower pursuant to clause (ii) of
Section 1.13, Borrower shall promptly and with all due diligence restore ana repair the Mortgaged
Property whether or not the Proceeds are sufficient to pay the cost of such r¢storation or repair,
provided that, in the event of a taking, if the portion of the Mortgaged Property take:i 15 $0 extensive
as to make restoration impractical, as reasonably determined by Lender, Borrower shall not be
obligated to restore. Lender may require that all plans and specifications for such resioration or
repair be submitted to and approved by Lender in writing prior to commencement of the work.
Lender may require evidence of the estimated cost of completion of such restoration or repair
satisfactory to Lender and, thereafter, such architect’s certificates, waivers of lien, contractors’ swom
statements, title insurance endorsements, plats of survey and other evidence of cost, payment and
performance relating to such restoration or repair work which is reasonably satisfactory to Lender.
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1.13  Application of Insurance Proceeds. At Lender’s election, the entire amount of the
Proceeds shall be either (i) applied to the amounts outstanding under the Note and in such order and
manner as Lender may elect, or (ii) made available to Borrower on the terms and conditions set forth
in this Section to finance the cost of restoration or repair, with any excess to be applied to the
amounts outstanding under the Note. Notwithstanding the foregoing, if (a) the Mortgaged Property
has been damaged by fire or other casualty or by the taking of an immaterial portion thereof by
condemnation or eminent domain proceedings, (b) there is sufficient time, as reasonably determined
by Lender, to substantially complete all restorations or repairs at least six (6) months prior to the
maturity date of the Note, (c) the aggregate amount of the Proceeds shall not exceed $1,000,000, and
(d) no Event of Default exists at the time of Lender’s election, then Lender shall elect the option set
forth in clause (ii) of the preceding sentence (subject, however, to the other conditions set forth in
this Section). If the amount of the Proceeds to be made available to Borrower pursuant to this
Section is less thar the cost of the restoration or repair as reasonably estimated by Lender at any time
prior to completion-iticreof, Borrower shall cause to be deposited with Lender or an Affiliate of
Lender, as designated by Lender, the amount of such deficiency within 30 days after Lender’s
written request therefor (bu' i no event later than the commencement of the work) and Borrower’s
deposited funds shall be disbursed prior to the Proceeds. If Borrower is required to deposit funds
under this Section, the deposit of surli-funds shall be a condition precedent to Lender’s obligation
to disburse the Proceeds held by Lender hereunder. The amount of the Proceeds which is to be made
available to Borrower, together with any <eposits made by Borrower hereunder, shall be held by
Lender to be disbursed from time to time to.pay the cost of repair or restoration either, at Lender’s
option, (a) to Borrower or (b} directly to the contiactors, subcontractors, material suppliers and other
persons entitled to payment in accordance with «and subject to such reasonable conditions to
disbursement as Lender may impose to assure that(the work is fully completed in a good and
workmanlike manner and paid for fully so that no liens'es claims may arise by reason thereof
(including, without limitation, those conditions applicable/ts disbursement of funds set forth in
Articles 3 and 4 and Exhibit B to the Loan Agreement). I{ Leader requires mechanics’ and
materialmen’s lien waivers, such waivers, at Lender's option, shal’z deposited with an escrow
trustee acceptable to Lender pursuant to a construction loan escrow agre¢mént satisfactory to Lender.
All payments made to any contractor, subcontractor or materialman prior ‘o final completion of the
repair or restoration shall be subject to the retainage requirements set forth in Scetion 4.14 of the
Loan Agreement. Lender may commingle any such funds held by it with its oth<rgeneral funds.
Lender shall not be obligated to pay interest in respect of any such funds held bv/it, nor shall
Borrower be entitled to a credit against any amounts outstanding under the Note except zud to the
extent the funds are applied thereto pursuant to this Section. Without limitation of any of the
foregoing, Lender shall have the right at all times to apply such funds to the cure of any Event of
Default.

1.14  Governmental Authority Payments, Borrower agrees with respect to the collateral
described in Granting Clauses J and K hereof (the “Governmental Authority Payments") as follows:
(i) that Borrower shall, at Borrower’s sole expense, promptly take all actions necessary to obtain all
proceeds to which Borrower is entitled in connection with the Governmental Authority Payments,
including, without limitation, the filing of applications or claims and the prosecution of appeals or
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litigation, if reasonably necessary, (ii) that, in the event of an Event of Default by Borrower under
this Mortgage, Borrower shall direct the payor with regard to any of the Governmental Authority
Payments to remit same directly to Lender when due, (i11) that Borrower shall forward promptly to
Lender all matenal notices and correspondence relating in any manner to any of the Governmental
Authority Payments and any proceeds received by Borrower in connection with any of the
Governmental Authority Payments, (iv) that the proceeds of any of the Governmental Authority
Payments received by Lender shall be applied toward the repayment of the Note in a manner
determined by Lender, in its sole discretion or, at the request of Borrower, and with the consent of
Lender, said proceeds shall be deposited by Borrower in a secured deposit account maintained with
Lender or an Affiliate of Lender, as designated by Lender, and applied from time to time toward the
payment of anv expenses relating to the Mortgaged Property, in a manner determined by Lender in
its sole discietion, and (v) that, in the event of an Event of Default by Borrower under this Mortgage,
Lender shall be aid hereby is appointed as Borrower’s agent with respect to any of the Governmental
Authority Paymerus. and in that capacity Lender shall have the right to take all such actions that
Lender deems necessary 2nd expedient in order to obtain all proceeds to which Borrower is entitled
with respect to any of the/Governmental Authority Payments. Notwithstanding the foregoing, the
provisions of this Section 1.14 2re not intended to require any TIF Proceeds to be paid to Lender or
applied to the Loan that are otticrwise required to be disbursed directly to pay costs of renovating
the Mortgaged Property pursuant t¢' the provisions of the Loan Agreement.

1.15  General Care of the Propeitv: Bsorrower shall preserve and maintain the Mortgaged
Property in good condition and repair, shall not commit or suffer any waste thereof, and shall keep
the same in a clean, orderly and attractive condition, Borrower shall not do or suffer to be done
anything which will increase the risk of fire or of any-Gther hazard to the Mortgaged Property or any
part thereof. Except as contemplated by the Lcan Documents, no buildings, structures,
improvements, fixtures, personal property or other part of the Mortgaged Property shall be removed,
added to, demolished or altered structurally to any extent or altersd non-structurally in any material
respect without the prior written consent of Lender. Borrower shall riomptly comply, and cause the
Mortgaged Property and the occupants or users thereof to comply, witis 2!l present and future laws,
ordinances, orders, rules and regulations and other requirements of ax governmental authority
affecting the Mortgaged Property or any part thereof or the use or occupanc 7 thereof. Lender and
1ts representatives are hereby authorized to enter upon and inspect the Mortgazed Property at any
time during normal business hours during the term of this Mortgage, upon reasonabls trior notice.

1.16  Leases and Other Agreements Affecting the Morteaged Property.

(a) Borrower shall duly and punctually perform all material terms, covenants,
conditions and agreements binding upon Borrower or the Mortgaged Property under any lease,
license, or any other agreement or instrument of any nature whatsoever which involves or affects the
Mortgaged Property or any part thereof and which is binding on Borrower (including, without
limitation, the Retail Lease). Borrower represents and warrants that Borrower has heretofore
fummished Lender with true and complete copies of all such material leases, agreements and
instruments existing on the date of this Mortgage (including, without limitation, the Retail Lease).
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Borrower agrees to furnish Lender with executed copies of all leases hereafter entered into with
respect to all or any part of the Mortgaged Property. Except as permitted in the Loan Agreement,
Borrower shall not, without the express written consent of Lender (which consent shall not be
unreasonably withheld), enter into any new lease or modify, surrender, terminate, extend or renew,
either orally or in writing, any lease, now existing or hereafter created upon the Mortgaged Property
or any part thereof, nor shall Borrower permit an assignment or sublease without the express written
consent of Lender, provided that Lender’s consent shall not be required for any assignment or
sublease made under the Retail Lease as to which Borrower has no consent or approval rights, and
in any event, Lender shall not unreasonably withhold its consent to any assignment or sublease. If
Lender so requests, Borrower shall request the tenant under each or any of such leases to enter into
subordination.and attornment agreements with Lender which are reasonably satisfactory to Lender,
provided any such agreement shall contain a non-disturbance agreement. Borrower shall not accept
payment of advaice rents or security deposits equal, in the aggregate, to more than one month’s rent
without the express v ritten consent of Lender.

(b) In ordér .o further secure payment of the Note and the observance, performance
and discharge of Borrower’s oblipations hereunder and under the other Loan Documents, Borrower
hereby assigns, transfers and seis‘over to Lender, and grants to Lender a security interest in, all of
Borrower’s right, title and interest in, to and under all of the leases now or hereafter affecting the
Mortgaged Property or any part thereof (ir.cluding, without limitation, the Retail Lease), and in and
to all of the rents, issues, profits and revercs payable under any such lease (including, without
limitation, the Retail Lease) or otherwise arising from the Mortgaged Property or any part thereof.
Borrower shall be entitled to collect, use and distiibut= the rents, issues, profits and revenues payable
under any such lease (except as otherwise provided-in the Loan Agreement, this Mortgage or the
other Loan Documents) as and when they become due znd payable as long as an Event of Default
has not occurred, provided that Borrower’s rights to collezt/ nse and distribute such rents, issues,
profits and revenues shall terminate on the date which is one (1) year after the date hereof if the
Retail Space has not been released in accordance with Section 2.9/nf the Loan Agreement on or
before such date. Without intending to limit the provisions of Sectioi-2 190.of the Loan Agreement,
immediately upon the occurrence of an Event of Default, all of Borrower s tights in or to the leases,
and the rents, issues, profits and revenues therefrom, shall, to the maximum &xtent permitted by law,
immediately terminate and all of such rents, issues, profits and revenues (wheieve: located and in
whoever’s possession or control) shall be immediately paid over to Lender.” AL.L. THIRD
PARTIES ARE HEREBY EXPRESSLY PUT ON NOTICE OF THE PROVISIO™S OF THE
PREVIOUS SENTENCE AND SHALL BE REQUIRED TO TURN OVER TO LENDER,
UPON DEMAND, ALL MONIES RECEIVED BY SUCH THIRD PARTIES WHICH
CONSTITUTE RENTS, ISSUES, PROFITS OR REVENUES FROM THE MORTGAGED
PROPERTY PAID TO ANY THIRD PARTY AFTER THE OCCURRENCE OF AN EVENT
OF DEFAULT, EXCEPTING ONLY RENTS, ISSUES, PROFITS OR REVENUES PAID TO
THIRD PARTIES NOT AFFILIATED WITH BORROWER IN EXCHANGE FOR
SERVICES RENDERED AND APPROVED BY LENDER WITH RESPECT TO THE
OPERATION OF THE MORTGAGED PROPERTY IN THE ORDINARY COURSE OF
BUSINESS. Except as otherwise provided in Section 2.10 of the Loan Agreement, Borrower shall
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apply all rents, issues, profits and revenues which it receives to the payment of debt service on the
Note and other payments due under the Loan Documents, taxes, assessments, water charges, sewer
rents and other governmental charges levied, assessed or imposed against the Mortgaged Property,
insurance premiums, operation and maintenance charges relating to the Mortgaged Property, before
using such proceeds for any other purpose. Lender shall be liable to account only for rents, issues,
profits, revenues, awards and other benefits of the Mortgaged Property actually received by Lender
pursuant to any provision of this Mortgage. The assignment set forth in the provisions of this
Section (b}, and Lender's rights and remedies with respect thereto, shall be deemed to be separate
and independent from the other rights and remedies of Lender hereunder, and, in connection
therewith, but not in limitation thereof, to the maximum extent permitted by law, Lender shall be
entitled to exercise all rights and remedies with respect to the leases of the Mortgaged Property, or
any part therecy, and all of the rents, issues, profits and revenues payable under such leases, without
foreclosing the licniof this Mortgage, having a receiver appointed (or Lender appointed as mortgagee
in possession) or exer:ising any other rights or remedies under this Mortgage, as if Lender's rights
and remedies with respect to such leases, rents, issues, profits and revenues were set forth in a
separate agreement betweer, Rorrower and Lender.

1.17  Impairment of Sccurity. Without limitation of any other provision hereof, Borrower
shall not assign, in whole or in part, the rents, issues, profits, revenues, awards and other benefits
from the Mortgaged Property without thie rrior written consent of Lender; any such assignment made
without Lender’s prior written consent sh=iloe null and void and of no force and effect and the
making thereof shall constitute an Event of Defavltunder this Mortgage. Without limitation of the
foregoing, Borrower shall not in any other manner-impair the security of this Mortgage for the
payment of the indebtedness secured hereby.

1.18  Prohibition of Further Encumbrance. Borrawer shall not, without the prior written
consent of Lender, further mortgage, hypothecate, pledge or otherwise encumber, or permit the
mortgage, hypothecation, pledge or other encumbering by any othe: nerson or entity of, all or any
portion of or interest in the Mortgaged Property (including, without timitation, any membership
interest in Borrower or any other direct or indirect equity interest in inz Mortgaged Property or
Borrower), whether directly or indirectly, by operation of law or otherwiss, except as expressly
permitted under the Loan Agreement. Any such morigage, hypothecation, plecge 1t encumbrance
made without Lender’s prior written consent shall be null and void and of no force or <iféct, and any
mere attempt to create or cause an encumbrance in default of the terms hereof shall Gonstitute an
Event of Default under this Mortgage.

1.19  Prohibition of Transfer. Borrower shall not, without the prior written consent of
Lender, sell, assign, lease or otherwise transfer, or permit the sale, assignment, lease or other transfer
by any other person or entity of, all or any portion of or interest in the Mortgaged Property
(including, without limitation, any membership interest in Borrower or any other direct or indirect
equity interest in the Mortgaged Property or Borrower), whether directly or indirectly, by operation
of law or otherwise, except for sales to purchasers of the Units, subject to and in accordance with
the terms and conditions set forth in the Loan Agreement, and except as otherwise expressly
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permitted under the Loan Agreement. Any such sale, assignment, lease or transfer made without
Lender’s prior written consent shall be null and void and of no force and effect, and any mere
attempt to create or cause a transfer in default of the terms hereof shall constitute an Event of Default
under this Mortgage.

1.20  Further Assurances: After Acquired Property. At any time and from time to time,

upon request from Lender, Borrower shall make, execute and deliver, and, where appropriate, to
cause to be recorded or filed, or both, and from time to time thereafter to be re-recorded or refiled,
or both, at such time and in such offices and places as shall be reasonably designated by Lender, any
and all such other and further mortgages, security agreements, financing statements, continuation
statements, instruments of further assurances, certificates and other documents as may, in the
reasonable opiman of Lender, be necessary in order to effectuate, complete or perfect, or to continue
and preserve (i) th obligations of Borrower under this Mortgage, the Note and the other Loan
Documents, and {11} the lien and security interest of this Mortgage as a first and prior lien and
security interest upon all 5T the Mortgaged Property, whether now or hereafter acquired by Borrower.
Upon any failure by Borr¢wer-to so make, execute and deliver each of such documents after written
demand, Lender may make, exccute, record, file, re-record and refile, as appropriate, any and all
such mortgages, security agreements,. financing statements, continuation statements, instruments,
certificates and documents for and in the name of Borrower. The lien and security interest hereof -
will automatically attach, without furthec.act, to all after-acquired property owned by Borrower
attached to or used in connection with the cprration of the Mortgaged Property or any part thereof.

ARTICLL 2

BORROWER’S DEZATUL,

2.1 Borrower’s Defaults and Lender’s Remedies.

(a)  Events of Default. Each "Event of Default" described in Article 11 of the
Loan Agreement shall constitute an “Event of Default” under this Mortgage

(b)  Lender’s Remedies. Upon the happening of any Event of Default, Lender
shall have the right, in addition to all the remedies conferred upon Lender by law oz equity or the
terms of any Loan Document, to do any or all of the following, concurrently or successivelv, without
notice to Borrower:

(1) declare the Note to be, and it shall thereupon become, immediately
due and payable without presentment, demand, protest or notice of
any kind, all of which are hereby expressly waived, anything
contained herein or in the Note to the contrary notwithstanding; or

(1) terminate Lender’s obligations under the Loan Documents to extend
credit of any kind or to make any disbursement, whereupon the
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commitment and obligation of Lender to extend credit or to make
disbursements shall terminate; or

enter upon and take possession of the Mortgaged Property and do
anything necessary or desirable to complete construction of any
improvements contemplated by the Loan Documents, to fulfill the
obligations of Borrower under the Loan Documents and to sell,
manage, lease, maintain, repair and protect the Mortgaged Property,
and, without restricting the generality of the foregoing and for the
purposes aforesaid, Borrower hereby authorizes Lender (A) to pay,
settle or compromise all existing bills and claims which may be liens
or security interests, or to avoid such bills and claims becoming liens
or security interests against the Mortgaged Property or as may be
necessary or desirable for the clearance of title or otherwise, (B) to
use any funds of Borrower, including, without limitation, any loan
balance which might not have been disbursed, to the extent permitted
Ly, law, for the purpose of completing said improvements, (C) to
make such changes to the plans and specifications for said
improvenients as Lender may deem desirable to complete same, or to
make chaoges to the Condominium Documents, the Vertical
Subdivision-Licuments, the TIF Agreement, the Retail Lease or any
Purchase Contrapis (as defined in the Loan Agreement), (D) to
execute all applicetizns and certificates which may be required to
carry out the inteni“zad purposes hereof, (E) to employ such
contractors, subcontractors, zrchitects and others as Lender may deem
appropriate, (F) to make all necessary and proper maintenance,
repairs, renewals, replacements, | additions, betterments and
improvements thereto and thereon apd purchase or otherwise acquire
addittonal fixtures, personalty or other praperty, (G) to insure or keep
said improvements insured, (H) to managg¢ :ind operate the Mortgaged
Property and exercise all the rights and powsrs of Borrower to the
same extent as Borrower could in its own nam: or otherwise with
respect to the same, (1) to do any and every act whick Borrower might
do on its own behalf, including, without limitation, (o ‘enter into
leases of any portion of the Mortgaged Property and to eiiter into
contracts for the sale of, and to sell and convey title to, the Mortgaged
Property or any portion thereof, and Borrower agrees to execute and
deliver such contracts, deeds, leases and other instrument as may be
required by Lender or Lender’s title company to carry out the intent
of this Section, (J) to prosecute or defend any and all actions or
proceedings involving the Mortgaged Property or any fixtures,
equipment or other installations thereon, and (K) to exclude Borrower
and the representatives of Borrower from the Mortgaged Property or
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(iv)

v)
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any portion thereof, and Lender shall have joint access with Borrower
to the books and accounts of Borrower; furthermore, in connection
with an exercise by Lender of any of the foregoing remedies:

(1)  Lender and its representatives shall be entitled to the entry,
possession and use contemplated herein upon demand and
without the consent of any party and without any legal
process or other condition precedent whatsoever; however, if
Borrower shall for any reason fail to surrender or deliver the
Mortgaged Property or any part thereof after such demand by
Lender, Lender may obtain a judgment or decree conferring
on Lender the right to immediate possession or requiring the
delivery of immediate possession of all or part of the
Mortgaged Property to Lender, and Borrower hereby
specifically consents to the entry of such judgment or decree;

() _ Borrower acknowledges that any denial of such entry,
nossession and use by Lender will cause injury and damage
to Lender and agrees that Lender may forthwith sue for any
remedy to enforce the immediate enjoyment of such right, and
Borrower hereby waives the posting of any bond as a
condition forgranting such remedy; and

(3)  Borrower shaii pay to Lender, upon demand, all reasonable
expenses (includizig 'without limitation, attorneys’ fees and
expenses) of obtaitirng-such judgment or decree or of
otherwise seeking to enforce 1is rights under this Mortgage or
any of the other Loan Docurtiente: and all such expenses shall,
until paid, be secured by the Loan Documents and shall bear
interest at the Default Rate described ini the Note (the “Default
Rate"); or

advance the amount of any interest reserve to itseif or offset and
apply any indebtedness now or hereafter owing frora Lender to
Borrower (including, without limitation, any amounts on d¢posit in
any demand, time, savings, passbook, certificate of deposit or like
account maintained by Borrower with Lender or any Affiliate of
Lender) against any and all amounts due from Borrower to Lender
hereunder or under the other Loan Documents; or

collect and receive all the rents, issues, profits and revenues of the

Mortgaged Property, including those past due as well as those
accruing thereafter, and after deducting (A) all expenses of taking,
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holding, managing, leasing, selling, marketing and operating the
Mortgaged Property (including, without limitation, compensation for
the services of all persons employed for such purposes), (B) the cost
of all such maintenance, repairs, renewals, replacements, additions,
betterments, improvements, purchases and acquisitions, (C) the cost
of such insurance, (D) such taxes, assessments and other similar
charges as Lender may determine to pay, (E) other proper charges
upon the Mortgaged Property or any part thereof, and (F) Lender’s
reasonable attorneys’ fee and expenses.

2.2 ~Protective Advances. If an Event of Default occurs, Lender may (but shall in no
cvent be required to) cure any such Event of Default and any amounts expended by Lender in so
doing, including, without limitation, all funds furnished by Lender pursuant to Section 2.1(b)(iii)
above, shall (i) bederinad advanced by Lender under an obligation to do so regardless of the identity
of the person or persens o whom such funds are furnished, (ii) constitute additional advances
hereunder, the payment o v hich is additional indebtedness evidenced by the Note, and (iii) become
due and owing, at Lender’s deinand, with interest accruing from the date of disbursement thereof

-until fully paid at the Default Raze.

2.3 Other Remedies. If any Fvent of Default shall occur, Lender may, in addition to any
other rights and remedies hereunder, exercise 4ny and all remedies provided in any of the other Loan
Documents.

2.4 No Lender Liability. Lender shall haveno liability for any loss, damage, injury, cost
or expense resulting from any action or omission by 1, or.any of its representatives, which was
taken, omitted or made in good faith and which does not constitute gross negligence.

2.5 Lender’s Attorneys’ Fees. In case of any Event of D#jzult hereunder, Borrower shall
pay Lender’s reasonable attorneys’ fees and expenses in connection wiil the enforcement of this
Mortgage or any of the other Loan Documents.

2.6 Receiver, Ifan Event of Default shall have occurred, Lender, upon anplication to a
court of competent jurisdiction, shall be entitled as a matter of strict right without notize 4nd without
regard to the occupancy or value of any security for the indebtedness or the insolvency of any party
bound for its payment to the appointment of a receiver to take possession of and to operate the
Mortgaged Property and to collect and apply the rents, issues, profits, revenues, awards and other
benefits thereof. The receiver shall have all of the rights and powers to the fullest extent permitted
by law. Botrrower shall pay to Lender upon demand all of Lender’s reasonable costs and expenses,
including, without limitation, receiver’s fees and expenses and attorneys’ fees and expenses, incurred
pursuant to this Section plus interest thereon accruing at the Default Rate, and all such amounts shall
be additional indebtedness secured hereby.
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2.7 Lender’s Power of Enforcement. If an Event of Default shall have occurred, Lender
may, either with or without entry or taking possession as herein provided or otherwise, proceed by
suit or suits at law or in equity or by any other appropriate proceeding or remedy (i) to enforce
payment of the Note or the performance of any term, covenant, condition or agreement of this
Mortgage or any other right, (i) to foreclose this Mortgage and to sell the Mortgaged Property as
an entirety or otherwise, as Lender may determine, and (iii) to pursue any other remedy available
to 1t, including, without limitation, any remedy available to it under any of the Loan Documents, all
as Lender shall deem most effectual for such purposes. Lender may take action either by such
proceedings or by the exercise of its powers with respect to entry or taking possession, as Lender
may determine. Lender may elect to pursue any one or more or all of the foregoing.

2.8 Purchase by Lender. Upon any foreclosure sale, Lender may bid for and purchase
the Mortgaged "roperty and shall be entitled to apply all or-any part of the indebtedness secured
hereby as a credit4o.4ne purchase price.

2.9 Tees and Expenses; Application of Proceeds of Sale. In any suit to foreclose the lien
hereof, there shall be allowed a:id included as additional indebtedness secured hereby in the decree
for sale all reasonable costs and expenses which may be paid or incurred by or on behalf of Lender
or holders of the Note for attornes’ and accountants' fees and expenses, appraiser’s fees and
expenses, receiver’s and property management fees and expenses, insurance, taxes, outlays for
documentary and expert evidence, costs-{o+ preservation of the Mortgaged Property, costs of
environmental and other inspections and assessuients of the Mortgaged Property, stenographer’s
charges, publication cost and costs of procuring ail-abstracts of title, title searches, commitments and
policies and updated plats of survey, and similar data z1d assurances with respect to title as Lender
or holders of the Note may deem to be necessary eithér to prosecute such suit or to evidence to
bidders at any sale which may be had pursuant to such décres the true condition of the title to or
value of the Mortgaged Property, or for any other reasonable purpose: The amount of any such costs
and expenses which may be paid or incurred after the decree for saieis-entered may be estimated and
the amount of such estimate may be allowed and included as additional #idzbtedness secured hereby
in the decree for sale. In the event of a foreclosure sale of the Mortgaged Pronerty, the proceeds of
said sale shall be applied first to the reasonable expenses of such sale and of 2!l proceedings in
connection therewith, including, without limitation, attorneys’ fees and expenses, then to insurance
premiums, liens, assessments, taxes and charges, including, without limitation, utility charges, then
to payment of the outstanding principal balance of the indebtedness secured hereby and.all other
amounts payable to Lender pursuant to the Loan Documents, then to the accrued interest on all of
the foregoing, and, finally, the remainder, if any, shall be paid to Borrower.

2.10  Waiver of Appraisement, Valuation, Stay, Extension, Redemption and Reinstatement

Laws. Borrower agrees, to the fullest extent permitted by law, that if an Event of Default occurs
hereunder, neither Borrower nor anyone claiming through or under Borrower shall or will set up,
claim or seck to take advantage of any appraisement, valuation, stay, extension, homestead,
redemption or reinstatement laws now or hereafter in force, in order to prevent or hinder the
enforcement or foreclosure of this Mortgage, or the absolute sale of the Property hereby conveyed,
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or the final and absolute putting into possession thereof, immediately after such sale, of the
purchasers thereat, and Borrower, for itself and all who may at any time claim by, through or under
them, hereby waives and releases, to the fullest extent permitted by law, the benefit of all such laws
(including, without limitation, all rights under and by virtue of the homestead exemption laws and
redemption and reinstatement laws of the State of Illinois) and any and all rights to have the assets
comprised in the security intended to be created hereby marshalled upon any foreclosure of the lien
hereof.

2.11  Leases; Purchase Contracts. Lender, at its option, is authorized to foreclose this
Mortgage subject to the rights of any tenants of the Mortgaged Property or purchasers of Units, and
the failure to<inake such tenants or purchasers parties to any such foreclosure proceedings and to
foreclose their rights will not be, nor be asserted to be by Borrower, a defense to any proceedings
instituted by Leider to collect the sums secured hereby, or any deficiency remaining unpaid after
the foreclosure salc .oy the Mortgaged Property.

2.12 Discontinuance of Proceedings and Restoration of the Parties. In case Lender shall

have proceeded to enforce any right. power or remedy under this Mortgage by foreclosure, entry or
otherwise, and such proceedings shall have been discontinued or abandoned for any reason, or shall
have been determined adversely to Lender, then and in every such case, Borrower and Lender shall
be restored to their former positions aiid rights hereunder, and all rights, powers and remedies of
Lender shall continue as if no such procecdizig-had been taken.

2.13  Remedies Cumulative. No right, pswer or remedy conferred upon or reserved to
Lender by this Mortgage is intended to be exclusive ¢i any other right, power or remedy, but each
and every such right, power and remedy shall be cumulative »nd concurrent and shall be in addition
to any other right, power and remedy given hereunder or now Orhereafier existing at law or in equity
or by statute.

2,14 Suits to Protect the Mortgaged Property. Upon the occurzeince of an Event of Default
hereunder, Lender shall have the power (i) to institute and maintain suct surts and proceedings as
it may deem expedient to prevent any impairment of the Mortgaged Property by any acts which may
be unlawful or in violation of this Mortgage or any of the other Loan Documentt; (i) to preserve or
protect its interest in the Mortgage Property and in the rents, issues, profits, revenuss. awards and
other benefits arising therefrom; and (iii) to restrain the enforcement of or compliaice with any
legislation or other governmental enactment, regulation, rule, order or other requiremeni-tnat may
be unconstitutional or otherwise invalid, if the enforcement of or compliance with such enactment,
regulation, rule, order or other requirement would impair the security hereunder or be prejudicial to
the interest of Lender, and all reasonable costs and expenses incurred by Lender in connection
therewith (including, without limitation, attorneys’ fees and expenses) shall be paid by Borrower
to Lender on demand with interest at the Default Rate, and all such amounts shall be additional
indebtedness secured hereby.

09156135
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2.15 Lender May File Proofs of Claim. In the case of any receivership, insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings affecting
Borrower, its creditors or their property, Lender, to the extent permitted by law, shall be entitled to
file such proofs of claim and other documents as may be necessary or advisable in order to have the
claims of Lender allowed in such proceedings for the entire amount due and payable by Borrower
under this Mortgage at the date of the institution of such proceedings and for any additional amount
which may become due and payable by Borrower hereunder after such date.

ARTICLE 3

MISCELLANEOUS

3.1  Timezofthe Essence. Time is of the essence of this Mortgage.

3.2 Severability. Any provision of this Mortgage which is unenforceable or invalid or
contrary to law, or the inclusion of which would adversely affect the validity, legality or enforcement
of this Mortgage, shall be of ns effect and, in such case, all the remaining terms and provisions of
this Mortgage shall subsist and b fully effective according to the tenor of this Mortgage the same
as though any such invalid portion‘had never been included herein. Notwithstanding any of the
foregoing to the contrary, if any provisions of this Mortgage or the application thereof are held
invalid or unenforceable only as to particule: yiersons or situations, the remainder of this Mortgage,
and the application of such provision to persons ¢« situations other than those to which it shall have
been held invalid or unenforceable, shall not ve 2ffected thereby, but shall continue valid and
enforceable to the fullest extent permitted by law,

3.3 Notices. Any notice which either party hereio/ may be required or may desire to give
hereunder shall be deemed to have been given if in writing and if deiivered personally, or if mailed,
postage prepaid, by United States registered or certified mail, returii réeeipt requested, or if delivered
by a responsible overnight courier, addressed:

if to Borrower: c/o Joseph Freed & Associates
1400 South Wolf Road
Building 100
Wheeling, Illinois 60090
Attn: David S. Dewey and Thomas H. Fraerman, 5sq.

with a copy to: Bruce Mason, Esq.
Mason Silver Wenk and Mishkin
10 South LaSalle Street
Suite 2650
Chicago, [Hinois 60603

(19156139
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if to Lender: Wells Fargo Bank, N.A.
225 West Wacker Drive, Suite 2550
Chicago, Illinois 60606
Attn: Myles Milek

with a copy to: Wells Fargo Bank, N.A.
i Real Estate Group
420 Montgomery Street, Mac 0101-068
San Francisco, California 94163
Attn: Chief Credit Officer

and a copy to: Schwartz, Cooper, Greenberger, & Krauss
180 N. LaSalle Suite 2700
Chicago, lllinois 60601
Attn: David B. Berzon, Esq.

or to such other address or add:esses as the party to be given notice may have furnished in writing
to the party seeking or desiring tu give notice, as a place for the giving of notice, provided that no
change in address shall be effective until 7 days after being given to the other party in the manner
provided for above. Any notice given it2:zordance with the foregoing shall be deemed given when
delivered personally or, if mailed, 3 busincss days after it shall have been deposited in the United
States mails as aforesaid or, if sent by overnight courier, the business day following the date of
delivery to such courier.

- 34 Documentation. All documents and othei matters required by any of the provisions
of this Mortgage to be submitted or furnished to Lender shal! ¢ in form and substance reasonably
satisfactory to Lender.

3.5 Additional Assurances. Borrower agrees that, at any tiin< o from time to time, upon
the written request of Lender, Borrower will execute all such further docum.ents and do all such other
acts and things as Lender may reasonably request to effectuate the transactions hersin contemplated.

3.6 Choice of Law. This Mortgage shall be governed by and constru¢d ir accordance
with the internal laws of the State of Illinois. Nothing herein shall be deemed to lim(t any rights,
powers or privileges which Lender may have pursuant to any law of the United States of America
or any rule, regulation or order of any department or agency thereof and nothing herein shall be
deemed to make unlawful any transaction or conduct by Lender which is lawful pursuant to, or
which is permitted by, any of the foregoing,

3.7 No Third Party Beneficiary. Except as otherwise contemplated under Section 12.2

of the Loan Agreement, this Mortgage is made for the sole benefit of Borrower and Lender, and no
other person shall be deemed to have any privity of contract hereunder nor any right to rely hereon
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to any extent or for any purpose whatsoever, nor shall any other person have any right of action of
any kind hereon or be deemed to be a third party beneficiary hereunder.

3.8 Interpretation. All references herein to a party’s best knowledge shall be deemed to
mean the best knowledge of such party based on all appropriate and thorough inquiry. Unless
specified to the contrary herein, all references herein to an exercise of discretion or judgment by
Lender, to the making of a determination or designation by Lender, to the application of Lender’s
discretion or opinion, to the granting or withholding of Lender’s consent or approval, to the
consideration of whether a matter or thing is satisfactory or acceptable to Lender, or otherwise
involving the decision making of Lender, shall be deemed to mean that Lender shall decide
unilaterally nsing its sole and absolute discretion or judgment. The terms *herein,” “hereof,"
“hereunder” and‘any other similar terms used herein shall be deemed to refer to this Agreement in
its entirety. Any reference contained herein to attorneys’ fees and expenses shall be deemed to
include all reasonabié fees and expenses of in-house or staff attorneys and the reasonable fees and
expenses of any other expects or consultants, including, without limitation, Lender's outside legal
counsel.

3.9 No Waiver.

(a) General Waiver Picvisions. No waiver of any term, provision, condition,
covenant or agreement herein contained siizil-be effective unless set forth in a writing signed by
Lender, and any such waiver shall be effective only to the extent set forth in such writing. No failure
by Lender to exercise or delay by Lender in exercisizg any right, power or privilege hereunder shall
operate as a waiver thereof, nor shall any single or paruiz! exercise of any right, power or privilege
preclude any other or further exercise thereof, or the exercise of any other right or remedy provided
by law. The rights and remedies provided in this Agreement a:2cumulative and not exclusive of any
right or remedy provided by law or equity. No notice or demand on Borrower in any case shall, in
itself, entitle Borrower to any other or further notice or demand in siirilar or other circumstances or
constitute a waiver of the rights of Lender to any other or further action iz any circumstances without
notice or demand.

(b)  Specific Waiver Provisions. If Lender: (i) grants forbearance e an extension
of time for the payment of any sums secured hereby; (ii) takes other or additionai s¢carity for the
payment of any sums secured hereby; (iii) waives or does not exercise any right gran.ed herein or
in the Note or in any other document or instrument securing the Note; (iv) releases with ¢r without
consideration ary of the Mortgaged Property from the lien of this Mortgage or any other security for
the payment of the indebtedness secured hereby; (v) changes any of the terms, covenants, conditions
or agreements of the Note or this Mortgage or in any other document or instrument securing the
Note; (vi) consents to the filing of any map, plat or replat or condominium declaration affecting the
Mortgaged Property; (vii) consents to the granting of any easement or other right affecting the
Mortgaged Property; or (viii) makes or consents to any agreement subordinating the lien hereof; any
such act or omission shall not release, discharge, modify, change or affect (except to the extent of
the changes referred to in clause (v) above) the original liability under the Note, this Mortgage or

S 09176135

R:d4030109399\Mortgage vd.wpd 21




UNOFFICIAL COPY Loan No. 2982

any other obligation of Borrower or any subsequent purchaser of the Mortgaged Property or any part
thereof, or any maker, co-signer, endorser, surety or guarantor; nor shall any such act or omission
preclude Lender from exercising any right, power or privilege herein granted or intended to be
granted 1n the event of any default then made or of any subsequent default, except to the extent
expressly agreed to in writing by Lender, nor, except as otherwise expressly provided in an
instrument or instruments executed by Lender, shall the lien of this Mortgage or the priority thereof
be altered thereby, whether or not there are junior lienors and whether or not they consent to any of
the foregoing.

{c)  Partial Releases. Without limitation of the foregoing, Lender hereby reserves
the right to mzle partial release or releases of the Mortgaged Property, or of any other security held
by Lender witli respect to all or any part of the indebtedness secured hereby, without notice to, or
the consent, approval or agreements of, other parties in interest, including junior lienors, which
partial release or r<ienses shall not impair in any manner the validity or priority of this Mortgage on
the portion of said properiy not so released. Lender hereby agrees to make partial releases from the
lien of this Mortgage fron: titre to time upon the express terms and conditions set forth in the Loan
Agreement,

3.10.  Security Agreement. This Mortgage shall be construed as a “Security Agreement”
within the meaning of and shall create' a security interest under the Uniform Commercial Code as
adopted in Illinois, with respect to any pari-Ff the Mortgaged Property which constitutes fixtures or
personal property. Lender shall have the rights wiih respect to such fixtures and personal property
afforded to it by said Uniform Commercial Code-in-addition to, but not in limitation of, the other
rights afforded Lender by this Mortgage or any of i< other Loan Documents, including, without
limitation, all rights and remedies afforded to a secured party upon a default under a security
agreement. As the secured party under this Mortgage, upoi: an-Event of Default Lender may, at its
sole option and in its sole discretion, proceed against such {ixtures and personal property in
accordance with its rights as a secured party under the Uniform Cominarcial Code, or may, pursuant
to 810 ILCS 5/9-501(4), proceed against both the real property covered Gy this Mortgage and such
fixtures and personal property together, in accordance with Lender's rights and remedies under this
Mortgage and the other Loan Documents pursuant to the provisions of the Act (as defined in Section
3.14 below).

3.11 No Merger. It being the desire and the intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Mortgaged Propeity, it is
hereunder understood and agreed that, should Lender acquire any additional or other interests in or
to said property or the ownership thereof, then, unless a contrary interest is manifested by Lender
as evidenced by an appropriate document duly recorded, this Mortgage and the lien hereof shall not
merge in the fee simple title such that this Mortgage may be foreclosed as if owned by a stranger to
the fee simple title.

3.12  Delivery of Summons, Etc. If any action or proceeding shall be instituted which (i)
is intended to evict Borrower or recover possession of the Mortgaged Property or any part thereof,
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or (i1) could result in a money judgment for failure to pay any obligation relating to the Mortgaged
Property or this Mortgage, Borrower, to the extent required under the Loan Agreement, shall
immediately, upon service thereof on or by Borrower deliver, to Lender a true copy of each petition,
summons, complaint, notice of motion, order to show cause and all other process, pleadings and
papers, however designated, served in any such action or proceeding.

3.13  Successors and Assigns. This Mortgage shall be binding upon Borrower and its legal
representatives, successors and assigns and upon the Mortgaged Property, and all of the provisions
hereof shall constitute covenants running with the Land.

3.14 Compliance with Illinois Mortgage Foreclosure Law. In the event that any provision

in this Mortgage shall be inconsistent with any provision of the Illinois Mortgage Foreclosure Law,
735 ILCS 5/15-1101 et seq. (the “Act”), the provisions of the Act shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other provision of
this Mortgage that canbe construed in a manner consistent with the Act. Furthermore, if any
provision of this Mortgage shall grant to Lender any rights or remedies upon default of Borrower
which are more limited than thexights that would otherwise be vested in Lender under the Act in the
absence of said provision, Lendershall be vested with the rights granted in the Act to the full extent
permitted by law. Without limiting the generality of the foregoing, all reasonable expenses incurred
by Lender to the extent reimbursable under Sections 15-1510 and 15-1512 of the Act, whether
incurred before or after any decree or judgrient of foreclosure, and whether enumerated in this
Mortgage, shall be added to the indebtedness sccured by this Mortgage or by the judgment of
foreclosure.

3.15  Wajver of Statutory Rights. Borrower ackrowledges that the transaction of which
this Mortgage is a part is a transaction which does not niclade either agricultural real estate (as
defined in Section 15-1201 of the Act) or residential real estateas defined in Section 15-1219 of
the Act) and, to the fullest extent permitted by law, hereby voluntarily and knowingly waives its
rights to reinstatement and redemption provided under the Act and the‘benefits of all present and
future valuation, appraisement, homestead, exemption, stay, redemption ard 1noratorium laws under
any state or federal law,

3.16  Legal Tender of United States. All payments hereunder shall be <nade in coin or
currency which at the time of payment is legal tender in the United States of America tor public and
private debts.

3.17  Definitions; Captions. With respect to any reference in this Mortgage to any defined
term, (i) if such defined term refers to a person, or a trust, corporation, partnership, limited liability
company or other entity, then it shall also mean all heirs, personal representatives, successors and
assigns of such person or entity, subject, however, to any limitations on assignment or transfer by
Borrower set forth herein or in any of the other Loan Documents, and (i1) if such defined term refers
to a document, instrument or agreement, then it shall also include any replacement, extension or

R:A\44030\09399\Mortgage vd.wpd 23 Oq 15-61_35




UNOFFICIAL COPY Loan No. 2982

other modification thereof. Captions contained in this Mortgage in no way define, limit or extend
the scope or intent of their respective provisions.

3.18  Waiver and Subordination of Property Manager's Lien. Borrower shall require that

any property management agreement for the Mortgaged Property shall contain a "no lien" provision
whereby the property manager waives and releases any and all mechanics' lien rights that the
property manager or anyone claiming by, through or under the property manager may have pursuant
to the Illinois Mechanics Lien Act, 770 ILCS 60/0.01 et seq. Such property management agreement
or a short form thereof shall, at Lender’s request, be recorded with the Recorder of Deeds of the
county where the Mortgaged Property is located. In addition, Borrower shall cause the property
manager to enter into a subordination agreement with Lender pertaining to such management
agreement, iri-recordable form, whereby, in the event or to the extent that such lien waiver is not
valid or enforceabie under applicable law, the property manager subordinates present and future lien
rights and those or.un¥ party claiming by, through or under the property manager, to the lien of this
Mortgage and other Loznp Documents.

319 WAIVEK OF. RIGHT_TO JURY TRIAL. BORROWER HEREBY
KNOWINGLY, VOLUNTARIL Y AND INTENTIONALLY WAIVES ANY RIGHT THAT
BORROWER MAY HAVE TO 4 TRIAL BY JURY IN ANY LITIGATION ARISING IN
ANY WAY IN CONNECTION WITH THIS MORTGAGE, ANY OF THE OTHER LOAN
DOCUMENTS OR ANY OTHER' STATEMENTS OR ACTIONS OF LENDER.
BORROWER ACKNOWLEDGES THAT THIS WAIVER IS A MATERIAL INDUCEMENT
FOR LENDER TO ENTER INTO THE LOAN AGREEMENT AND EACH OF THE OTHER
LOAN DOCUMENTS, AND THAT THIS WAIVER. SHALL BE EFFECTIVE AS TO EACH
OF THE OTHER LOAN DOCUMENTS AS IF FUt.LY INCORPORATED THEREIN.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned has caused these presents to be signed by its duly
authorized representative as of the date first above written.

MENTOR BUILDING, L.L.C., an Illinois limited

David S. Dewey, a'managing mepber/manager

| 09156135
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STATEOF Llilinois )
) SS.
COUNTY OF Cool )

I, gar\dr& M. Holhom | the undersigned, a Notary Public in and for said County,
in the State aforesaid, DO HEREBY CERTIFY that DAVID S. DEWEY, a "managing member" of
Mentor Building, L.L.C., an Illinois limited liability company, who is personally known to me to
be the same person whose name is subscribed to the foregoing instrument in such capacity, appeared
before me this day in person and acknowledged that he signed and delivered said instrument as his
own free and voluntary act and as the free and voluntary act of said company, for the uses and
purposes thersin set forth.

GIVEN vncer my hand and Notarial Seal this 2t day of Décemlser | 1999,

(SEAL) Notary Public

NN A WY

OFFICIAL SEAL

SANDRA M HOLSTROM

NOTARY PUBLIC, STATE OF LLINOIS
MY COMMIBRMION EXINRES:07/02/02
A,

09156329
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EXHIBIT A

Legal Description

09156145

PARCEL 1:

THE SOUTH 10 FEET OF SUB LOT 3 AND THE NORTH 10 FEET OF SUB LOT 4 IN THE
SUBDIVISION OF LOTS 7 AND 10 IN BLOCK 2 IN FRACTIONAL SECTION 15, ADDITION
TO CHICAGO IN TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS (EXCEPT THE WEST 27 FEET OF SAID LAND
FALLING IN.STATE STREET AS WIDENED).

PARCEL 2:

SUB-LOT 4 (EXCEPT T!1E NORTH 10 FEET THEREQF) OF LOTS 7 AND 10 IN BLOCK 2 IN
FRACTIONAL SECTION 15, ADDITION TO CHICAGO IN TOWNSHIP 39 NORTH, RANGE
14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS (EXCEPT
THE WEST 27 FEET OF SAID LANE FALLING IN STATE STREET AS WIDENED).

PARCEL 3:

A NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL 1 AS CREATED BY
GRANT DATED NOVEMBER 9, 1998 AND RiZORDED NOVEMBER 23, 1998 AS
DOCUMENT 08058760 FROM CPS DEPARTMEN% /STORES, INC., A DELAWARE
CORPORATION TO MENTOR BUILDING, L.L.C., AN ILLiNOIS LIMITED LIABILITY
COMPANY FOR AIR RIGHTS FOR THE PURPOSE OF CONSTRUCTING, MAINTAINING,
REPAIRING AND REPLACING FROM TIME TO TIME ANY BALCONIES AND OTHER
FIXTURES OR IMPROVEMENTS OVER THE FOLLOWING DESCRIBED LAND:

THE AIR OVER THE SOUTH 12 FEET OF THE FOLLOWING DESCR'BED PROPERTY
COMMENCING FOUR (4) FEET ABOVE THE HIGHEST ROOF LEVEL OF T BUILDING
THEREON:

SUB LOT 2 (EXCEPT THE NORTH 30 FEET THEREOF) AND SUB LOT 3 (EXCEPT THE
SOUTH 10 FEET THEREOF) (EXCEPT THAT PORTION OF EACH LOT FALLING WITHIN
STATE STREET AS WIDENED) IN WADSWORTH’S SUBDIVISION OF LOTS 7 AND 10 IN
BLOCK 2 IN FRACTIONAL SECTION 15 ADDITION TO CHICAGO, IN SECTION 15,
TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.
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