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Milwaukee, Wisconsin 53217
Attn: Russ McMiin

SPACE ABOYE THIS LINE FOR RECORDER'S USE ONLY

MORTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT-AND FIXTURE FILING

DATED July 9, 2009

This MORTGAGE, ASSIGNMENT OF RENTS, SECURITY AZREEMENT AND FIXTURE FILING (this
"Security Instrument”) is made by and between THE SHOPS AT KINGSBURY SQUARE, LLC, an lllinois
limited liability company, having an office at c/o CRM Properties Group; Lid., 740 Waukegan Road, Suite 400,
Deerfield, lllinois 60015 (the "Borrower"), and TCF NATIONAL BANK, analicnal banking association, having
an office at 500 W. Brown Deer Road, Milwaukee Wisconsin 53217 its successors and assigns ("Lender”).

WITNESSETH: THAT FOR THE PURPOSE OF SECURING (1) Payment in the sum of Twenty-Three Million
and No/100 Dollars {$23,000,000.00) with interest thereon, according to the terms of a ArOmissory note of
even date herewith made by Borrower and other co-makers, if any, named therein, payabiz t¢ Cender or order,
which, if not sooner paid, is due and payable in full on July 9, 2014 and all modifications, exterisions, renewals,
and/or replacements thereof {the "Note"); (2) Payment of such additional sums with interesi iberzon (a) as
may be hereafter borrowed from Lender by the then record owner of the property hereinbelow described and
evidenced by a pPromissory note or notes reciting it is or they are so secured, and all modifications, extensions,
renewals and/or replacements thereof, and, {b) as may be incurred, paid out, or advanced by Lender or may
otherwise be due to Lender under any provision of this Security Instrument and all modifications, extensions,
renewals and/or replacements thereof: (3) Performance of each agreement or obligation of Borrower
contained herein or incorporated herein by reference or contained in any papers executed by Borrower relating
to the loan of money by Lender to Borrower as evidenced by the Note and any future notes secured hereby
{the "Loan"}, including, without iimitation, performance of each provision or agreement of Borrower contained
in the Loan Agreement ("Loan Agreement"), dated of even date herewith, between Borrower and Lender
refating to the property hereinbelow described (all of such documents and agreements are herein called the
"Loan Documents"). Notwithstanding the foregaing, this Security Instrument shall not be construed to secure
any agreement or obligation of Borrower contained in any such papers or agreements which expressly provide
that the same either are unsecured or are not secured by this Security Instrument: {4) Performance and
keeping by Borrower of each of the covenants and agreements required to be kept and performed by

Page 1
QB\890966.00008\8208671.4




0919118060 Page: 3 of 24

UNOFFICIAL COPY

Borrower pursuant to the terms of any and all other instruments creating Borrower's interest in or defining
Borrower's rights in respect to the property hereinbelow described; (5) Payment by Borrower of each and
every monetary provision to be performed by Borrower under any declaration of covenants, conditions, and
restrictions pertaining to the property hereinbelow described and upon written request of Lender, the
enforcement by Borrower of any covenant to pay maintenance or other charges, which enforcement shall
include, if the same have not been paid within 30 days after such written request is made, valid legal steps to
enforce such payment; (6) Payment of all fees and charges owing to Lender in connection with the Loan,
whether or not herein set forth, except where the document or agreement relating to such fees and charges
expressly provides that payment of the same is an unsecured obligation of Borrower or is otherwise not
intended to be secured by this Security Instrument: and (7) Payment of charges, as allowed by law when such
charges are made, for any statement regarding the obligations secured hereby.

Borrower irrex:ocably MORTGAGES, WARRANTS, GRANTS, CONVEYS AND ASSIGNS TO LENDER, with
right of entry ar.d possession to the extent provided herein or by law, all of Borrower's right, title and interest in
and to that ceriain.real property located at 1550 N. Kingsbury Street, in the City of Chicago, County of Cook,
State of lllinois, des~ribed as:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF BY THIS REFERENCE.
(the "Land").

TOGETHER WITH all interests wtiich Rarrower now has or may hereafter acquire in or to the Land and in and
to: (a) all tenements, hereditaments| licenses, easements, gores of land, streets, ways, alleys, passages,
sewer rights, and rights of way appurtenant thereto: (b) all buildings, structures, improvements, fixtures,
appliances, machinery, equipment, goods; builing or construction materials and other articles of real or
personal property of every kind and nature {othier than consumable goods), whether or not physically attached
or affixed to the Land and now or hereafter insta'ied or placed thereon, and used in connection with any
existing or future operation thereof (including, but netlimited to, all apparatus and equipment used to provide
o supply air-cooling, air-conditioning, heat, gas, water. fight, power, laundry, garbage disposal, fire prevention
and extinguishing equipment, elevators, antennas, pool equipiiiant, window coverings, floor coverings, ranges,
ovens, dishwashers, and water heaters), it being intended and agieed that such items be conclusively deemed
to be affixed to and to be part of the Land that is conveyed hereb:.{all of the herein above described property
called the "Improvements”); (c) all water, water courses and water aghts (whether or not appurtenant) and
shares of stock pertaining to such water or water rights, ownership ofwhich affects the Land: (d) all shrubs,
trees, crops, and plants; (e) all adjacent lands included in enclosures or accunied by buildings located partly
on the Land; and () all claims, demands and causes of action of every kind (inciuding proceeds of settlements
of any such claim, demand, or cause of action of any kind and which are subject to Raragraph 9 below) which
Borrower now has or may hereafter acquire arising out of acquisition or ownetzhip of the Land, including
insurance proceeds of any kind whatsoever (whether or not from insurance specifica ly re quired by the Loan
Documents), and any award of damages or com pensation for injury to or in connection withay condemnation
for public use of the Land or any part thereof {whether or not eminent domain proceeciogs have been
instituted), subject however to the right, power and authority given to and conferred upon Lender Py Paragraph
9 below, incorporated herein by reference, it being agreed, however, that Lender shall have no duty to
prosecute any such claim, demand or cause of action; (9) all plans and specifications prepared for
construction of any Improvements, and all contracts and agreements of Borrower refating to such plans and
spectfications or to the construction of the Improvements, provided that nothing herein shall be deemed to be
an assumption by Lender of any obligation of Borrower with respect to such plans and specifications or such
construction or under any agreement relating thereto, nor shall Lender otherwise incur any liability with respect
thereto unless and until Lender, in its sole and absolute discretion, shall hereafter expressly agree in writing;
(h) all sales agreements, deposits, escrow agreements, and other documents and agreements entered into by
Borrower with respect to the sale of all or any part of the Land or any interest therein: (i) all accounts, deposit
accounts, instruments, chattel paper, documents, letters of credit, letter of credit rights, supporting obligations,
permits, governmental approvals and entitlements, licenses, management contracts, and other contracts and
agreements in which Borrower now has or may hereafter have an interest arising out of, or relating to, the
acquisition, development, ownership, management or use of the Land {but without Lender assuming or
incurring any obligation or liability of Borrower arising thereunder or relating thereto), and all general
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intangibles arising out of or relating to the acquisition, development, ownership, management or use of the
Land, including all software and names by which the Improvements or other property associated therewith
may at any time be known or operated and all rights to carry on business under such names or any variant
thereof and all trademarks and goodwill in any way relating to the Improvements or such other property; (j} all
additions, substitutions and proceeds (cash and noncash) of the foregoing.

ALSO TOGETHER WITH all profits, royalties, tolis, earnings, income and other benefits therefrom
and installments of money payable pursuant to any agreement for sale of the Land or any part thereof or
interest therein and any release, termination or "buy-out" consideration now or hereafter payable to Borrower
with respect to any lease, rental, tenancy, cccupancy or other agreement;

ALSO TOGETHER WITH all right, title, and interest of Borrower in and to any and all leases and
rental, tenancy and occupancy agreements now or hereafter on or affecting the Land or the Improvements
and all books and records pertaining thereto, together with all rents, issues, profits, security deposits, royalties,
tolls, earnings, income and other benefits payable thereunder, including subsidy payments received from any
sources (ircieaing, but not limited to payments under any Housing Assistance Payments Contract), parking
fees, whetherduz now, past due, or to become due, and deposits forfeited by tenants (collectively, "Rents
and Profits"), sublicet however to the right, power and authority given to and conferred upon Lender and
Borrower by Paragrarii, 18 hereof. The immediately foregoing provision shall. to the extent permitted by
applicable law, constiiute‘an absolute, present and executed assignment of the Rents and Profits, subject,
however, to the conditionsl l'cense given to Borrower to collect, hold and use such Rents and Profits to the
extent provided in Paragrapn 18 hereof.

(For the purpose of this Seenrity Instrument, including all provisions incorporated by reference herein,
all of the foregoing described real propssty, property rights, and interests shall be referred to as "the Property"
or "such Property”.)

BORROWER COVENANTS AND AGREES V4''H LENDER AS FOLLOWS;

1. PERFORMANCE OF NOTE AND OTHER LOAN DOCUMENTS. Borrower shall perform,
observe and comply with all provisions hereof, ¢f the Note, and of every other Loan Document and will
promptly pay to Lender the principal with interest therediiand all other sums required to be paid by Borrower
under the Note and pursuant to the provisions of this Security Instrument and of every other Loan Document
when payment shall become due, provided that nothing“nerein shall be construed to cause this Security
Instrument to secure any covenant or other obligation of Goirewer under any Loan Document which is
expressly stated to be an unsecured obligation of Borrower or *50e an obligation of Borrower which is not
secured by this Security Instrument.

2. GENERAL REPRESENTATIONS, COVENANTS AND V¢ ARRANTIES. Borrower represents,
covenants and warrants that as of the date hereof and at all times hereafer during the term hereof: (a)
Borrower is the lawful owner of good and marketable fee simple title to the' Property and has good right and
authority to mortgage, grant, bargain, sell, convey, transfer, and assign the Properiy and is the owner of the
Improvements hereby secured; (b) Borrower will warrant and forever defend the tide to-the Property against
the claims of all persons whomsoever claiming the same or any part thereof, and th's warranty of title shall
survive the foreclosure of this Security Instrument and shall inure to the benefit of and beeriorceable by any
person who may acquire title to the Property pursuant to foreclosure; (c) Borrower is now =52 to meet its
debts as they mature, the fair market value of its assets exceeds its liabilities, no bankruptcy o+ msolvency
proceedings are pending or contemplated by or against Borrower, no assignment to creditors has been made
by Borrower and no portion of Borrower's assets are presently subject to any attachment, execution or judicial
seizure, and Borrower covenants im mediately to provide notice to Lender in the event that any change in any
of the circumstances described in this sentence should occur; (d) All reports, statements and other data
furnished by or on behalf of Borrower, or any partner, officer, employee or agent of Borrower or any guarantor
in connection with the Loan are true, correct and com plete in all material respects and do not omit to state any
fact or circumstance necessary to make the statements contained therein not misleading; (e) Borrower is duly
organized, validly existing and in good standing under the laws of the state of its organization and is qualified
and authorized to do business in the state where the Property is located, and has full power and authority to
own its property, to carry on its business as presently being conducted and as contemplated to be conducted
hereunder and to execute, deliver and perform its obligations under this Security instrument, the Note and the
other Loan Documents; the person(s) executing this Security Instrument, the Note and the other Loan
Documents on behalf of Borrower have been duly authorized to execute and deliver this Security Instrument,
the Note and other Loan Documents on behalf of Borrower; this Security Instrument, the Note and the other
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Loan Documents constitute legally valid and binding obligations of Borrower enforceable in accordance with
their terms; and the execution, delivery and performance of this Security instrument, the Note and the other
Loan Documents by Borrower will not conflict with, or constitute a breach of, or default under, Borrower's
governing instruments or any indenture, mortgage, deed of trust, note, lease, commitment, agreement or other
instrument or obligation to which Borrower is a party or by which Borrower or its properties is bound; {f) Except
as previously disclosed to Lender in writing, there are no actions, suits or proceedings pending, or to the
knowledge of Borrower threatened, against or affecting Borrower or the Property of any nature; {g) Borrower is
not in default under the terms of any instrument evidencing or securing any indebtedness of Borrower and
there has occurred no event which would, if incurred or uncorrected, constitute a default under any such
instrument with the giving of notice, passage of time or both; (h} Electric, gas, sewer, water facilities, and any
other necessary utilities, are available and shall continue to be available in sufficient capacity to service the
Property satisfactorily for its intended uses; and (i) the Property, including without limitation the Improvements
thereon, corpplies with and Borrower will cause the Property throughout the term hereof to continue to comply
with all appiicable restrictive covenants, applicable zoning and subdivision ordinances and building codes, all
applicable hezith, disability and environmental laws and regulations and all other applicable laws, ordinances,
rules and regulationz, including permits, licenses and/or certificates that may be necessary from time to time
to comply with any of these requirements.

3. SECURITY AGREEMENT AND FINANCING STATEMENTS. Borrower (as Debtor) hereby
grants to Lender (as Crediio’ and Secured Party) a security interest in all of the Property which is tangible or
intangible personal propery, including without limitation, fixtures, goods, accounts, deposit accounts,
instruments, chattel paper, docurients, letters of credit, letter of credit rights, supporting obligations, and
general intangibles described hercinabave and all additions, substitutions and proceeds {cash and noncash)
of the foregoing.

Borrower authorizes Leridér to prepare, execute and file, on Borrower's behalf and without
Borrower's signature, any and all such documnents as Lender may request, including without limitation,
financing statements and continuation stateme/'s pursuant to the Uniform Commercial Code in the jurisdiction
in which the Property is located or in which Borrov/er resides or is formed or organized, as applicable {the
“Uniform Commercial Cade”), to perfect, preserva and maintain the priority of the lien created hereby on
property which may be deemed personal property orantures, and shall pay to Lender on demand any
expenses incurred by Lender in connection with the preparaticn, execution and filing of any such documents.
Said financing statements shall be filed in the real estate records af the county in which the Property is located
and such other offices as Lender deems advisable under the Uriform Com mercial Code. Borrower hereby
authorizes Lender to file all financing statements, refilings, continuations and amendments thereof as Lender
deems necessary or advisable to create, preserve and protect said lien 2/1d security interest. Borrower shall
cooperate with Lender in obtaining control of deposit accounts, letter of ¢radit rights and any cther collateral for
which control is necessary for perfection under the Uniform Commercial cede. This Security Instrument
constitutes a security agreement for any and all items of Property which are persona! property and fixtures and
which, under appiicable law, may be subject to a security interest pursuant'ty the applicable Uniform
Commercial Code and which are not herein effectively made part of the Land. Borrowr he reby grants Lender
a security interest in said property, and in all additions, substitutions and proceeds (¢agh-and noncash)
thereof, for the purpose of securing all indebtedness and obligations of Borrower now or hereafter secured by
this Security Instrument. The remedies available to Lender for violations of the covenzants-terms and
conditions set forth in this security agreement shall be (i) as set forth in this Security Instrument and (i) as
permitted under applicable law, including the Uniform Commercial Code. Each of these remedies shail be
distinct and cumulative as to all other rights or other remedies and may be exercised concurrently,
independently or successively, as Lender may elect.

This Security Instrument constitutes a financing statement filed as a fixture filing in the Cfficial
Records of the County Recorder of the county in which the Property is located with respect to any and all
fixtures included within the term "Property” as used herein and with respect to any goods or other personal
property that may now be or hereafter become such fixtures.

Borrower and Lender agree that neither the filing of a financing statement in the public records
normally having to do with personal property nor the taking of any other action described in the above
Paragraph shall be construed in any way as derogating from or impairing the express declaration and intention
of the parties hereto, hereinabove stated, that everything used in connection with the production of income
from the Property and/or adapted for use therein and/or which is described or reflected in this Security
Instrument is, and at all times and for all purposes and in ail proceedings both legal or equitable, shall be
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regarded, to the extent permitted by applicable law, as part of the real estate encumbered by this Security
Instrument irrespective of whether (i) any such item is physically attached to the Improvements, (i) seriai
numbers are used for the better identification of certain equipment or other items capable of being thus
identified in a recital contained herein or in any list filed with Lender, or (i) any such item is referred to or
reflected in any such financing statement so filed at any time. Similarly, the mention in any such financing
statement of (1) rights in or to the proceeds of any fire and/or hazard insurance policy, or (2) any award in
eminent domain proceedings for a taking or for loss of value, or (3} Borrower's interest as lessor in any
present or future lease, rental agreement, tenancy agreement or occupancy agreement or right to income
growing out of the use and/or occupancy of the Property, whether pursuant to lease or otherwise, shall never
be construed as in any way altering any of the rights of Lender as determined by this Security Instrument or
impugning the priority of Lender's lien granted hereby or by any other recorded document, but such mention in
the financing statement is declared to be for the protection of Lender in the event any court or judge shall at
any time holz with respect to clauses (1), (2), and {3) of this Paragraph 3 that notice of Lender's priority of
interest to Le e fective against a particular class of persons, including but not limited to the federal government
and any subdivisians or entity of the federal government, must be filed in such public records.

Rorrower represents, covenants and warrants that as of the date hereof and at all times
hereafter during halerm hereof as follows: Borrower's full, correct and exact legal name is set forth at the
end of this Security Instriunent. If Borrower is not an individual, Borrower is an organization of the type and (if
not an unregistered entity}is incorporated in, organized or formed under the laws of the state specified in the
introductory paragraph to-t!is Security Instrument. If Borrower is an unregistered entity (including, without
fimitation, a general partnership) it-is organized or formed under the laws of the state specified in the
introductory paragraph of this Secdrity Instrument. In the event of any change in name or identity of Borrower,
Borrower shalf notify Lender in writirg of such change at least 30 days prior to the effective date of such
change and hereby authorizes Lender t5 tlle such Uniform Commercial Code forms as are necessary to
maintain the priority of Lender’s lien upor the Property which may be deemed personat property or fixtures,
including future repiacement thereof, which se/ves as collateral under this Security Instrument, and shall pay
all expenses in connection with the fiting and recurding of such forms. If Borrower is not an individual,
Borrower’s principal place of business and chief executive office, and the place where Borrower keeps its
books and records, including recording data of any kina and nature including, without limitation, software,
writings, plans, specifications and schematics concerning thie Property, has for the preceding five (5) years (or,
if less, the entire period of existence of Borrower) been ang viill continue to be (unless Borrower notifies
Lender of any change in writing at least 30 days prior to the date of such change) the address of Borrower set
forth in Paragraph 26 of this Security Instrument. If Borrower is an individual, Borrower’s principal residence
has for the preceding five (5) years been and will continue to be (enless Borrower notifies Lender of any
change in writing at least 30 days prior to the date of such change) the adidress of Borrower as set forth in
Paragraph 26 of this Security Instrument.

4. REPAIR AND MAINTENANCE OF PROPERTY. B rower covenants and agrees
with Lender to cause the Property to be managed in a manner reasonably satisfaciory to Lender; to keep the
Property in good condition and repair, including, without limitation, maintaining all structures on the Property
free of any liquid water and/or water vapor intrusion into the structures in amounts ihat-could support the
growth of fungus and/or mold inside the structures and free of any sites of growing fungus 4nd/or mold inside
the structures; not substantially to alter, remove or demolish any buildings or other Imprevemeits except when
incident to the replacement of fixtures, machinery or appliances with items of like kind and of at least
equivalent value; to restore promptly and in a good and workmanlike manner to no less than the equivalent of
its condition on origination of the Loan any buildings or other Improvements which may be damaged or
destroyed, including, without restricting the generality of the foregoing, damage from termites and earth
movement, whether or not insurance proceeds are available to cover any part of the cost of such restoration
and repair; to pay when due all claims for labor performed and materials furnished in connection with the
Property and not to permit any mechanic's or materialman's lien to be filed or remain against the Property;
provided, however, that Borrower shall be permitted to contest mechanic’s or materialmen’s liens filed on the
Property by appropriate legal praceedings (provided that such contest does not materially adversely affect
Lender's security interest in the Property} and as long as Borrower shall diligently pursue the contest thereof,
such liens shall not be a breach of this Security Instrument; to comply with all laws affecting the Property or the
operation or leasing thereof or requiring any alterations or improvements to be made thereon, including,
without limitation, the Americans with Disabilities Act of 1990; to fully remedy in a manner acceptable to
Lender any notice of violation or any other notice issued by any governmental entity having jurisdiction over
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the Property within thirty (30) days of the date of such notice; not to commit or permit waste thereon; not to
commit, suffer or permit any act upon the Property in violation of law; to cultivate, irrigate, fertilize, fumigate
and prune all landscaping on the Property, and to do all other acts that from the character or use of the
Property may be reasonably necessary to keep the Property in the same or better condition (reasonable wear
and tear excepted) as at the date of this Security Instrument; to perform and keep each of the covenants and
agreements required to be kept and performed by Borrower pursuant to the terms of the Lease and any and
all other instruments creating Borrower's interest in or defining Borrower's rights in respect to the Property.
Without the prior written consent of Lender, Borrower shall not (i) initiate or acquiesce in a change in the
zoning classification of and/or restrictive covenants affecting the Property or seek any variance under existing
zoning ordinances, (i) use or permit the use of the Property in a manner which may result in the use of the
Property becoming a non-conforming use under applicable zoning ordinances, or (iii) subject the Property to
restrictive covenants.

5. CONSTRUCTION OF IMPROVEMENTS. If all or any part of the Loan secured hereby is
used for laid development and improvement or construction purposes, Borrower shail comply in all respects
with any agrezment between Borrower and Lender relating thereto.

6. INEURANCE. Atalltimes, Borrower is to provide, and maintain in force, and pay the cost of
property, commeiciai general liability, and other types and forms of insurance coverage with respect to such
Property or the Loan s riay be required by Lender in accordance with Lender's insurance requirements as
delivered to Borrower from tirne to time, including but not limited to the insurance coverage described below in
this Section 8. Lender's insurance requirements may change from time to time, provided, however, Borrower
shall not be responsible for incr2ases coverage unless such increased coverage is consistent with coverage
maintained by owners of similar piopertias.

Atthe written reques’ of Lender, Borrower shall deliver to Lender a certificate of insurance, in
a form satisfactory to Lender, evidencing ary insurance policy required to be obtained by Borrower hereunder.
Borrower shall promptly pay all premiums wher due on any such policies and renewals thereof and shall
furnish Lender with written evidence of such wayment. At least 30 days prior to the expiration of any such
policies required by Lender, a policy form renewing or extending such expiring insurance shall be delivered to
Lender if Lender requests delivery of such policiestn it.

In the event Borrower fails to provide anvinsurance complying with the provisions hereof, or
fails to continue such insurance in force, Lender may at Belrower's expense, but without obligation so to do,
upon reasonable prior notice to Borrower, without releasing Burriwer from any obligation hereof, and without
curing any default of Borrower, obtain insurance, in any amounts fictermined by Lender, through or from any
insurance agency or insurer or insurance underwriter which is authorized to do business in the state in which
the Property is located (or which is an eligible surplus lines insurer) and which is acceptable to Lender, and
pay the premium therefor, and Lender by doing s0 shall not be chargeabls with obtaining or maintaining such
insurance or for the collection of any insurance monies or for any insolvency of any insurer or insurance
company.

In the event that Borrower fails to provide insurance or evidence of insurance required
hereunder and Lender obtains any such insurance, the insurance obtained by Lerder shall be fimited to
protection against physical damage to the Property, up to the lesser of the unpaid balaiice Uf the Loan, or the
value of the Property. In any case, any amount advanced by Lender to obtain such insurdn<e oolicies shall
become part of the indebtedness secured by the iien of this Security Instrument, shall bea- intarest at the
“Default Rate” as defined in the Note and shall be due and payable immediately upon demanc hy Lender.

Lender, from time to time, may furnish to any insurance agency or company, or any other
person, any information contained in or extracted from any insurance policy theretofore delivered to Lender
pursuant hereto and any information concerning the Loan, Borrower, or the Property.

Borrower hereby assigns to Lender all insurance proceeds from each and every kind of
insurance obtained by Borrower related to the Property, including without limitation, all proceeds from
insurance not specifically required by Lender at the origination of the Loan or thereafter but which may be
carried by Borrower from time to time with respect to the Property or the ownership, operation or income
thereof, including, without limitation, earthquake insurance. If at any time Borrower obtains insurance related
to the Property or the ownership, operation or income thereof, which is not specificaliy required by Lender,
inctuding, without limitation, earthquake insurance, then Borrower shall nevertheless include Lender and its
successors and assigns as additional insureds or additional loss payees thereto.

PROPERTY ALL-RISK INSURANCE. Borrower shall, at its sole expense, purchase and
maintain property all risk extended coverage policies of insurance. Each policy of insurance shall be in an
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amount, for a term and in a form and content as may be satisfactory to Lender, shall insure against such risks
of loss or damage as are commonly covered by ali risk extended coverage policies of insurance and such
other risks as Lender may from time to time designate for coverage under Borrower's policies, and shall be
provided through such insurance companies, as may be satisfactory to Lender, with loss payable to Lender
and shall, if required by Lender, be delivered to and remain in the possession of Lender as further security for
the performance by Borrower under this Security Instrument. Such policy of insurance shall include a Lender's
Loss Payable Endorsement or Mortgagee Clause in favor of and in form acceptable to Lender. The amount of
stich insurance shall in no event be less than (i) the original amount of the Note and be in compliance with any
co-insurance requirements of such insurance, or (i} an amount equal to the highest insurable value of the
Property, whichever is the lesser.

Borrower hereby assigns to Lender all unearned premiums on any such policy, and agrees
that any and all unexpired insurance shall inure to the benefit of, and pass to, Lender upon acquisition hy
Lender of the Property through foreclosure proceedings or any purchaser of the Property pursuant to such
foreclosurz preceedings. Pursuant to its rights granted hereunder in all proceeds from any insurance policies,
Lender is herzbi. authorized and empowered at its option to adjust or compromise any loss under any
insurance policias‘on the Property and to collect and receive the proceeds from any such palicy or policies.
Each insurance company is hereby authorized and directed to make payment for alt such losses directly to
Lender alone and not -t Barrower and Lender jointly. So long as Borrower is not in default under the Loan
Documents, Borrower sheii be entitled to participate in the adjustment or compromise of any insurance loss.

COMMERSCIAL GENERAL LIABILITY INSURANCE AND LOSS OF INCOME INSURANCE.
Borrower shall, at its sole expens:, aurchase and maintain commercial general liability insurance coverage
for the ownership, maintenance 2nd usa of the Property. Lender may, in its reasonable discretion, require
such policies to: (a} be no less than a'certain minimum amount, which amount shall be commercially
reasonable; (b} insure against such risks of liability as are commonly covered by broad form commercial
liability policies in general use for owners of Preperties similar to the Property and such other risks as Lender
may from time to time designate for coverag: under Borrower's policies; (c) be provided through such
insurance companies as may be satisfactory to liender; and (d} include Lender and its successors and
assigns, as additional insured or additional loss payees.

Lender may further require that Borr¢wer provide, and maintain in force, at Borrower's sole
expense, loss of rental income insurance, loss of earningzeurance, business interruption insurance or other
forms of coverage to protect the income or earnings of the Progerty, in form, coverage and liability amount
acceptable to Lender.

OTHER INSURANCE. Borrower shall, at its sols expense, obtain and maintain such
additional insurance coverages as Lender may from time to time reazonaply reguire against other insurabie
hazards or risks, including but not limited to, environmental impairment li20ili'y coverage; provided that Lender
may only require coverage for risks not required by Lender at origination ofine‘t oan if such hazards or risks
are commonly insured against, and provided such insurance is reasonably available, for property simitarly
situated, due regard being given to the height and type of any buildings, their construction, use and
occupancy. Notwithstanding the foregoing, should the Property be located in an zrea designated by the
Director of the Federal Emergency Management Agency as a special flood hazard area: Pérower agrees to
obtain and maintain Federal Flood Insurance, if available, within 45 days after notice is giver by Lender that
the Property is located in a special flood hazard area, for the full unpaid balance of the Lozn and any prior
liens on the Property securing the Loan, up to the maximum policy limits set under the Nativnal Flood
fnsurance Program, or as otherwise required by Lender, and to maintain such insurance for the term of the
Loan.

7. DISPOSITION OF THE PROCEEDS OF ANY INSURANCE POLICY, CONDEMNATION OR
OTHER RECOVERY. The amount received by Lender pursuant to this Security Instrument under any
insurance policy, or in connection with any condemnation for public use of the Property, or for injury or
damage to the Property, or in connection with the transaction financed by the Loan secured hereby
(collectively, the "Proceeds”), at the option and in the sofe discretion of Lender, and without regard to the
adequacy of Lender's security, may be (a) applied by Lender upon any indebtedness secured hereby and in
such order as Lender may determine, or (b} without reducing the indebtedness secured hereby, used by
Lender or, with Lender's express prior written consent, by Borrower to repiace, restore, or reconstruct the
Property to a condition satisfactory to Lender, or (c) released by Lender to Borrower, or (d) divided by Lender
in any manner among any such application, use or release. No such application, use or release shall cure or
waive any default or notice of default hereunder or invalidate any act done pursuant to such notice (or alter the
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amount of any payment provided under the Note, this Security Instrument, or any other Loan Document or
postpone or extend the due date of any payment due under the Note, this Security Instrument or any other
Loan Document).

Notwithstanding the foregoing provisions of this Paragraph 7, Lender shall permit Borrower to
use the Proceeds te replace, restore or reconstruct the Property (herein "Restoration") following any injury or
damage to the Property or condemnation of a portion of the Property for public use on the following terms and
conditions, each of which must be satisfied as determined by Lender in its reasonable judgment:

(1) the Proceeds shall first be applied to reimburse Lender for all costs and expenses
incurred by Lender in recovering the Proceeds and Restoration of the Property, including without limitation,
reasonable attorneys’ fees, and the balance of the Proceeds (herein "Net Claims Proceeds") shall be used by
Borrower only to pay the actual reasonable costs of Restoration;

(i) the Improvements affected by such injury, damage or condemnation shall be
replaced, restored or reconstructed to at least the same condition as the Improvements in existence on the
Property inimadiately prior to the injury, damage or condemnation, in full compliance with all applicable zoning,
building, health 2nd safety, and other faws, ordinances and governmental requirements applicable to the
Restoration;

G the plans, specifications, cost breakdown, architect and engineering agreements,
construction contracts, cénstruction schedule, contractors, major subcontractors, and any payment and
performance bonds required by Lender, shall be approved by Lender in its reasonable discretion:

{iv) it Net Claims Proceeds are not sufficient, in the reasonabie fudgment of Lender,
to fully pay for afl costs of Rectoratian, Borrower shall deposit with Lender, within ten (10) days following
written request, cash in such amount.as Lender shall determine to be sufficient at such time for the full
payment of all costs of Restoration, <nd Borrower shall make such additional cash deposits, within ten (10)
days following written request, as Lenden shall determine from time to time during the course of the
Restoration are necessary to ensure that g4ffizient funds will be available at all times to pay for all costs of
Restoration; all such sums deposited by Borivwer with Lender shall be held by Lender in a non-interest
bearing account at an office of Lender, and Lendershall be granted a first priority security interest therein to
secure Borrower's obligation to pay for all costs of Restaration;

{v) the Net Claims Proceeds anc 2% funds deposited by Borrower to pay for the costs of
Restoration as provided in clause (iv) above shall be disouisad by Lender in progress payments (less a ten
percent (10%) retention, which shall be disbursed only upeaiull and final completion of Restoration as
determined by Lender in its reasonable judgment} in accoraarics with and subject to Lender's standard
construction loan dishursement procedures and requirements and such additional construction-related
requirements as Lender may reasonably im pose in connection with the Restoration:

{vi) Lender shall receive satisfactory evidence that (@, the proceeds of existing rental
insurance payable on account of the damage or destruction together vith'the net cash flow from the
undamaged portions of the Property will be sufficient to pay debt service on all indebtedness secured by the
Property during the full period of Restoration, (b} the continued use of the Pionerty upon completion of
Restoration is economically feasible and will be in full compliance with all applicable lzws and ordinances, (c)
all leases of the Property which Lender may require to be and remain in place followirio completion of the
Restoration will be in fult force and effect after such com pletion, and (d) Restoration will be corinleted within a
reasonable time and in any event no less than six (6) months prior to the Final Payment Date (a< defined in
the Note); and

{vii) no Default under the Note, this Security Instrument or any other Loan Document shall
have occurred and be continuing.

Borrower agrees that in no event shall Lender's consent to or approval of any Restoration be
deemed to extend the due date of any payments owing under the Note or any other Loan Document, or
otherwise be construed to cure or waive any default of Borrower under the Note, this Security Instrument or
any other Loan Document. In the event that, prior to completion of Restoration, Borrower is in Default under
the Note, this Security Instrument or any other Loan Document, then without limiting any other rights and
remedies of Lender, Lender shall have the right to apply any funds of Borrower held on deposit with Lender as
provided in clause (iv} above against such obligations of Borrower under the Note. this Security Instrument or
any other Loan Document as Lender may determine in its sole discretion.

8. TAXES, LIENS, AND OTHER SUMS DUE. Borrower covenants and agrees with Lender to
pay, satisfy and discharge: (a) at least 10 days before delinquency, all general and special city and county
taxes affecting the Property, (b} when due, all special assessments for public improvements on or benefiting

Page 8
(B\890966,00008\8208671 .4




0919118060 Page: 10 of 24

UNOFFICIAL COPY

the Property, {c) on demand of Lender but in no event later than the date such amounts and/or performance
become due (1} all encumbrances, charges and liens (including, without limitation, income tax fiens, or liens of
a similar character, imposed or levied by the United States Government, the state in which the Property is
located, any municipality or county, or an agency of any of them), with interest, on such Property, or any part
thereof which are, or appear to Lender to be prior to or superior to this Security Instrument, (2} all costs, fees
and expenses under this Security Instrument whether or not described herein, (3) fees or charges for any
statement regarding the obligation secured hereby in any amount demanded by Lender not to exceed the
maximum amount allowed by law therefor at the time when such request is made, (4) Lender's fees, charges
and expenses for any other statement, information or services furnished by Lender in connection with the
obligations secured hereby (said services may include, but shail not be limited to, the processing by Lender of
assumptions, substitutions, modifications, extensions, renewals, subordinations, rescissions, changes of
owners, recordation of maps, plats or records of survey, grants of easements, and full and partial
reconveyancas, and the obtaining by Lender of any policies of insurance pursuant to any of the provisions
contained i ths Security Instrument), (5) ail payments and monetary obligations required of the owner of the
Property undei’ any declaration of covenants, conditions and restrictions pertaining to the Property or any
medification theref, and (6) any sums advanced or paid by Lender under any clause or provision of this
Security Instrumeit_3hould Borrower fail to make any such payment, Lender, without contesting the validity
or amount, may elect, but-without obligation to do so, to make or advance such payment together with any
costs, expenses, fees, or charges relating thereto, including employing counsel and paying attorneys' fees.
Any such sum, until so rensid, shall be secured hereby and bear interest from the date it was advanced or
paid at the Default Rate (as delinsdin the Note} and shall be secured by this Security Instrument. Borrower
agrees to notify Lender immediateiy upen receipt by Borrower of notice of any increase in the assessed value
of the Property and agrees that Lencer, in the name of Borrower, may contest by appropriate proceedings
such increase in assessment. Borrower vill obtain the written consent of Lender prior to permitting any
issuance of any improvement bond for unpaid snecial assessments. Borrower agrees to notify Lender and
appropriate taxing authorities immediately ups-ihe happening of any event which does or may affect the
vafue of Property, the amount or basis of assessm<ntof the Property, or the availability of any exem ption to
which Borrower is or may be entitled. If any state, federal, municipal or other governmentai law, order, rule or
regulation, passed subsequent to the date hereof, in anvaranner changes or modifies existing laws governing
the taxation of mortgages or debts secured by mortgages, ot the manner of collecting taxes so as to materially
and adversely affect the rights of Lender, the entire balance of tha indebtedness and other sums secured by
this Security Instrument and all interest accrued thereon shall without notice, become due and payable
forthwith at the option of Lender,

Notwithstanding the foregoing, Borrower shall have the right to contest diligently and in good
faith the validity or amount of any tax, assessment or charge affecting the rroperty or any part thereof, and, so
long as the validity or amount thereof is being contested diligently and in goed faith, Borrower may, to the
extent permitted by law, defer payment of such tax, assessment or charge, provided Borrower protects the
Property against any lien arising out of any such tax, assessment or charge or.out of any such contest by
either (a) depositing with Lender, in a non-interest bearing account, as additional st:curity for the Loan, an
amount equal to 120% of the amount of the tax, assessment or charge betng contested; 0/h) a surety bond
in form and substance satisfactory to Lender and issued by a corporate surety satisfactory 0 Lender.

Borrower will pay when due and payable, all appraisal fees, recording fees, tixes, brokerage
fees and commissions, abstract fees, title policy fees, escrow fees, attorneys’ fees, fees ot nspecting
architec(s) and engineer(s), fees of environmental engineers and consultants, and alt other costs and
expenses of every character which have been incurred or which may hereafter be incurred by Lender in
connection with the issuance of its commitment for the Loan, the preparation and execution of Loan
Documents, the funding of the Loan, and the administration and enforcement of this Security Instrument, the
Note and the other Loan Documents. During the term of the Loan, Borrower will, upon demand by Lender,
reimburse Lender for all such expenses, together with accrued interest at the Default Rate, which have been
incurred or which shall be incurred by Lender, and Borrower will defend, indemnify and hold harmiess Lender
from and against, and reimburse them for, all claims, demands, liabilities, losses, damages, judgments,
penalties, costs, and expenses (including, without limitation, attorneys’ fees) which may be imposed upon,
asserted against, or incurred or paid by Lender by reason of, on account of or in connection with any bodily
injury or death or property damage oceurring in or upon or in the vicinity of the Property through any cause
whatsoever or asserted against them on account of any act performed or omitted to be performed hereunder
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or on account of any transaction arising out of or in any way connected with the Property, or with this Security
Instrument or any of the indebtedness evidenced by the Note.

9, CLAIMS, DEMANDS AND ACTIONS. Borrower covenants and agrees with Lender: (a) to
give Lender immediate notice of any ctaim, demand, action or proceeding purporting to affect the Property
(including, without limitation, loan funds, whether or not disbursed) or purporting to affect the security hereof
{whether or not it affects the security hereof) or the condition and integrity of the Improvements constructed
thereon or purporting to affect the rights or powers of Lender or which are Commerciai Tort Claims (as defined
in the Uniform Commercial Code) arising in favor of Borrower, (b) to defend any such action or proceeding;
amuqmﬁbampm%wkahww%myWMmamammmmmememwmﬁrmmememm
destruction of the Property, and enforce against others each and every obligation to be performed by them
under any decfaration of covenants, conditions, and restrictions pertaining to the Property. Lender is hereby
authorized, without obligation so to do, to commence, appear in, and defend any action or proceeding,
whether or pat brought by or against Borrower to exercise or enforce any other right, remedy, or power
available ¢ eniiferred hereunder, whether or not judgment be entered in any action or proceeding. Lender
rmay appear orintarvene in any action or proceeding, and retain counsel therein, and take such action therein
as either may deernadvisable, and may settle, com promise or pay the same or any other claims and, for any
of said purposes,fi2y.axpend and advance such sums of money as either may deem necessary. Borrower
covenants that, in adaitior to the present assignment of actions, claims, damages and awards set forth herein,
Borrower will execute and deliver to Lender such assignments of actions, claims, damages, and awards as
Lender may, from time toiiiie, request, including but not limited to, assignments to Lender in such form as
Lender may require of all such dlai'ns; demands and actions which are Commercial Tort Claims (as defined in
the Uniform Commercial Code). Borrower hereby authorizes Lender to file all financing statements, refilings,
continuations and amendments thereof as Lender deems necessary or advisable under the Uniform
Commercial Code in connection with st<n assignments. Whether or not Borrower so appears or defends,
Borrower shall pay on demand ail costs und expenses of Lender, including without limitation, costs of
evidence of title and attorneys' fees in a reaseisble sum, in any such action or proceeding in which Lender
may appear by virtue of being made a party defendzitor otherwise and irrespective of whether the interest of
Lender in the Property is directly questioned by such 2etion including, but not limited to. any action for the
condemnation or partition of the Property and any suit arsight by Lender to foreclose this Security Instrument.
Lender may apply, use or release such monies so recoir e by it in the same manner as in Paragraph 7
provided for the proceeds of insurance.

10. RESERVED.

11. ACCUMULATION ACCOUNT. Borrower covenants anc agrees with Lender to pay to Lender
in addition to and concurrently with any other payments requirea-in zny note secured by this Security
Instrument, monthly advance installments, as estimated by Lender frar. time to time for the purpose of
establishing an account (the "Accumulation Account”) for (i) payment cf ariv or all taxes, assessments,
special assessments, and (ii) following any Default under the Loan Documents by Borrower that remains
uncured beyond the applicable notice and cure period, payment of fire, casualty, liaility, loss of rental income,
and other insurance premiums, encumbrances and leasehold payments, security depasits, or other obligations
secured by this Security Instrument or required to be paid with respect to the Propeity {hereafter in this
Paragraph referred to as "Impositions"). Borrower shall deliver prom ptly to Lender all bills ans notices of such
Impositions. If the amounts paid to Lender under the provisions of this Paragraph are not sufficienttn pay such
Impositions as they become due, Borrower shall pay to Lender promptly upon demand the amount of the
deficiency. All monies paid to Lender under this Paragraph shall be held in a segregated interest bearing
money market account paying the applicable rate of interest offered by Lender from time to time on Lender's
money market accounts, with interest to be paid monthly to Borrower. Lender shall pay such Impositions
before or after they become due and payable, but before delinquency, and Borrower shall not be liable for the
late payment of any Impositions that were the responsibility of Lender and were not timely paid due to Lender's
actions. In the event of a default in the payment of any note secured by this Security Instrument, default of any
obligation secured herehy, or default in the performance of any of the covenants and obligations of this
Security Instrument, then any balance remaining from monies paid Lender under the provisions of this
Paragraph may, at the option of Lender, be applied to the payment of principal, interest or obligations secured
hereby in lieu of being applied to any of the purposes for which the Accumulation Account is established. If the
amount of the Accumulation Account exceeds the instaliment(s) of Impositions next becoming due and
payable, then Lender shall, in its discretion, either return such excess to Borrower or credit such excess
against future payments to be made by Borrower into the Accumulation Account. At all times, any negative
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batance in the Accumuiation Account shall constitute a secured advance made by Lender to protect its
security under this Security Instrument and shall accrue interest at the Interest Rate or Default Rate , as
applicable, as defined in the Note. Lender will make such reports of the Accumulation Account as are
required by taw.

12. SALES, TRANSFERS, FURTHER ENCUMBRANCES AND OTHER EVENTS. Lender shall
have the right, at its option, to declare all sums secured hereby immediately due and payable, if (a) Borrower
Or any successor in interest to Borrower conveys, transfers or assigns the Property or any part thereof, or
interest therein, or agrees to do so, whether by deed, contract of sale, lease with option to buy, or otherwise
and whether such conveyance, transfer or assignment is to an unrelated third party or a related entity,
including without limitation an entity that shares a common ownership with Borrower or an entity that is a
subsidiary of Borrower; or (b) Borrower or any successor in interest to Borrower further encumbers or
alienates the Property or any part thereof, or interest therein; or (¢) in the event that the Property is not rental
property, Borrower or any successor in interest to Borrower leases the Property or any part thereof without the
prior written cunsent of Lender; or {d} in the event that the Property is rental property, Borrower or any
successor in interest to Borrower enters into any lease, rental agreements, tenancy agreement, or occupancy
agreement in violatian of any of the terms or conditions under this Security Instrument or any other Loan
Document; or (e) Rorrower suffers its title or any interest therein to be divested, whether voluntarily or
involuntarily; or (f) withoutthe written consent of Lender, Borrower or any successor in interest to Borrower
changes or permits to ke changed the character or use of the Property from the character or use
contemplated by Borrower-4iid Lender upon execution of this Security Instrument, as specified in Borrower's
application to Lender and other dacuments executed by Borrower in connection with the Loan, including,
without limitation, drilling or extracting oil, gas, or other hydrocarbon substances, or any mineral of any kind or
character; or (g) suit be commenced (0 condemn the Property as being unfit for human use and occupancy or
to abate as a nuisance activities or conditions found thereon (and Lender reasonably believes that its security
under this Security Instrument may be impairec by such suit or the activities or conditions which are the
subject of such suit) or for the partition or sa& of the Property; or (h) Borrower violates the covenants on
changes in ownership or management set forth in Sciion 6.10 of the Loan Agreement; or (i) Borrower or any
successor in interest to Borrower has made any aral.or written material misrepresentations or failed to
disclose any material fact, in order to induce Lender to'enier into the transaction evidenced by the Note or any
agreements which this Security Instrument secures: or (1} Borrower or any successor in interest to Borrower
has disbursed funds collected from Rents and Profits o itseif o i's equity owners for personal use without first
reserving sufficient funds to be used for the protection or preservation of the Property, for maintaining the
Property in good condition, and for making such capital improvemenis and replacements to the Property as
are reasonably foreseeable to be required within a period of twelve {12V imonths following the date of such
distribution of funds. If any of the events described in this Paragraph 12 Oecur and if Lender consents to the
same, then such consent must be in writing and signed by Lender to be effective. Such written consent shall
not be deemed or construed as a waiver of any of Lender's rights or as a cu'e of any default by Borrower
pertaining to any subsequent occurrences of any eventdescribed in this Paragragh 12 and the written consent
of Lender shall be required on all subsequent occurrences. Furthermore, if any rvert described in this
Paragraph 12 occurs and if Lender does not give its written consent to same but fails o exercise its right to
declare all sums secured hereby due and payable, such failure shall not be deemed or corstraed as a waiver
of any of Lender’s rights or as a cure of any default of Borrower pertaining to the occurrence of siich event or
any subsequent occurrences of any event described in this Paragraph 12. The right of Lenderto-declare all
sums secured hereby immediately due and payable if any of the events described in this Paragraph 12 accur
shall not be construed or deemed to be exclusive of any other rights of Lender set forth in this Security
Instrument or the Loan Documents, or any rights at law or in equity now or hereafter existing, to declare all
sums secured hereby immediately due and payable, but all such rights shall be cumulative.

13. PREPAYMENT FEE. Should the Note or any other obligation secured hereby provide any fee
for prepayment of any of the indebtedness secured hereby, whether such prepayment is made prior to or
following the occurrence of any default of Borrower or the institution of any foreclosure proceedings by Lender,
Borrower covenants and agrees with Lender to promptly pay said fee notwithstanding Borrower shall have
defaulted in any obligation secured hereby and Lender, by reason thereof, shall have declared ail sums
secured hereby immediately due and payable.

14. WAIVERS AND CONSENTS PERTAINING TO NOTE. Borrower waives presentment,
demand, protest and notice of nonpayment of the Note, and consents to delays, changes in time of payment,
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and the amount of installments due under the Note, and, to the extent provided in the Note, to the reduction or
increase of the interest rate thereof.

15, WAIVER OF STATUTE OF LIMITATIONS. Time is of the essence in all Borrower's
obligations hereunder, and to the fuliest extent permitted by law, Borrower waives the right to assert any
present or future statute of limitation with respect to any debt, demand or obligation secured hereunder in any
action or proceeding for the purpose of enforcing this Security instrument, the Note or any other Loan
Document or any rights or remedies hereunder.

16. INSPECTION AND BUSINESS RECORDS. Lender or any authorized representative or
agent of Lender or any person or entity interested in acquiring all or any part of or any interest in the Loan may
eMeruponandkmpecnheF%opemyuponnoHessﬂmntwo(Z)BusmessDayspﬁormﬁmetoBonowerandat
any reasonabte time during the term of this Security Instrument. Borrower will promptly deliver to Lender
financial statements, gross income and expense statements, and profit and loss statements of such types as
may be requivad from time to time by Lender pursuant to the Loan Agreement and prepared in accordance
with the teimz-and requirements set forth in the Loan Agreement, which statements shall cover the financial
operations relating to the Property (collectively, "Financial Statements”). Borrower further agrees when
requested by Leruer-nromptly to deliver in writing such further additional information as may be reasonably
required by Lender relating to any such Financial Statements. Borrower's failure to comply in any material
respect may, at the opticii-of Lender, be deemed a default under this Security Instrument and Lender may
exercise any and all of itsdie'nedies under this Security fnstrument.

17. ESTOPPCL CERTIFICATES. Borrower, within 10 days after written request from Lender,
shall furnish a written statement_Jisiy acknowledged to Lender and any third party designated by Lender,
setting forth the unpaid principal ‘and.isterest and any other sums and charges due under the Note, this
Security Instrument and the other Lozn Documents and any other unpaid sums secured hereby, and whether
or not any offsets or defenses exist against such principal and interest or other sums or charges and stating
that the Note, Security Instrument and other Lcar Documents have not been modified or stating that the Note,
Security Instrument or other Loan Documents 11ave been modified and specifying such madifications, and that
the Note, Security Instrument and other Loan Docuner ts, as unmodified or modified, as applicable, remain in
full force and effect. If Borrower fails to execute aad-deliver such estoppel certificate within such 10-day
period, Borrower shall conclusively be deemed to have-zertified that the Note, Security Instrument and other
Loan Documents remain in full force and effect, either urmudified or modified in the manner specified by
Lender, whichever Lender reasonably may represent. Borrower and Lender expressly agree that any such
certificate may be relied on by any prospective purchaser of the Lican or any portion thereof or interest therein
without independent investigation or examination.

18. RIGHT TO COLLECT AND RECEIVE RENTS AND PROAITS. The assignment of Rents and
Profits set forth hereinabove shall be fully operative without any furthe!" a.tion on the part of either party.
Notwithstanding that Borrower has made a present, absolute and executed Assignment of the Rents and
Profits to Lender, Lender hereby grants a revocable license (the "License") to Borrower to collect, hold, apply
and retain the Rents and Profits of the Property as they become due and payable,so lonqg as Borrower is not
MdeMUwaenheNmeJMSSemmwhmﬂumeMormwoﬂheomeﬂoanDmmmemaTWeLMamegWenm
Borrower hereunder to collect, apply and retain such Rents and Profits shall be automaticziiy revoked and
terminated, without notice or demand of any kind, upon and after default by Borrower uinder-the Note, the
Security Instrument or any of the other Loan Documents. Notwithstanding the foregoing, ir.th s avent that
Lender is required by any provision of law to give Borrower notice or to make a demand 1o terminate
the License or to enforce the assignment granted by Borrower to Lender hereunder, such notice, if not
otherwise given by Lender in such other manner as may be permitted or required by applicable law,
shall be deemed to have been given by Lender and actually received by Borrower when Lender sends
to Borrower, in the manner set forthin Paragraph 26 hereof, a written notice of default or demand for
payment of the amount in default whether or not such notice or demand specifically refers to or
contains a termination of the License. Borrower shall immediately turn over to Lender upon receipt or
coltection any Rents and Profits collected or received by Borrower after the termination of said License or after
Default by Borrower under the Note, this Security Instrument or any of the other Loan Documents. Any such
Rents and Profits not turned over by Borrower to Lender as required hereby shall be held by Borrower in trust
for Lender. After Borrower's Default under the Note, this Security Instrument or any of the other Loan
Documents, Lender, either in person, by agent, or by receiver to be appointed by the court, and without regard
to the adequacy of any security for the indebtedness hereby secured may, in the sole discretion of Lender and
without regard to the adequacy of its security: (i) use and possess, without rental or charge, the personal
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property of Borrower located on the Property and used in the operation or occupancy thereof; (i} apply the
Rents and Profits, and any sums recovered by Lender on account thereof, less costs and expenses of
operation and collection including reasonabie attorneys' fees, upon any indebtedness secured herehy
and in such order as Lender may determine {(except for such application, Lender shali not be liable to
any person for the collection or non-collection of any rents, income, issues or profits, nor for failure to
assert or enforce any of the foregoing rights); (iii) take possession of the Property, manage and operate
the Property and Borrower's business thereon, and take possession of and use all books of accounts and
financial records of Borrower and its property managers or representatives relating to the Property; (iv)
execute new leases of any part of the Property, including leases that extend beyond the term of this Security
instrument, and cancet or alter any existing leases; (v} sign the name of Borrower and bind Borrower on al|
papers and documents relating to the operation, leasing and maintenance of the Property; (vi) demand
payment from Borrower of all Rents and Profits collected by Borrower from the date of the Default,
which Rents and Profits shall, from and after the occurrence of such Default, be deemed held by
Borrower in tii:st for Lender; (vii) demand, receive, and sue for payment of Rents and Profits directly
from Borrower's iznants, including serving notice upon any or all tenants for the payment directly to
Lender of all reiits znd other monetary obligations owing under such tenants’ leases: (viii) bring an
action against Borrowsr or turnover of Rents and Profits collected by Borrower after Borrower's Default under
the Note, this Security instriznent or any of the other Loan Documents; (ix) to bring an action against Borrower
to obtain the appointmen. ¢f = receiver to collect and pay over to Lender the Rents and Profits from the
Property; and/or (x) take any anz-all other actions with respect to the Property and the Rents and Profits as
may be permitted under or auttierizéd by applicable law or any of the Loan Documents. Lender may, in its
sole and absolute discretion, seek the dppointment of a receiver solely to collect the Rents and Profits from
the Property, or may seek the appointment of a receiver to operate the Property and collect the Rents and
Profits. Borrower hereby stipulates to the Court's appointment of a receiver if, at the time of Lender’s request,
Borrower is in Default under the Note, this Security Instrument, or any of the other Loan Documents. The
entering upon and taking possession of the Property. the collection of any Rents and Profits, the doing of other
acts herein authorized and the application thereof s aforesaid shall not cure or waive any Default or notice of
Default hereunder or invalidate any act done pursuait1o,such notice. Borrower acknowledges and agrees
that the exercise by Lender of any rights conferred uncerthis Paragraph 18 shall not be construed to make
Lender a mortgagee-in-possession of the Property so lopg as Lender has not itself entered into actual
possession of the Property.

19. LEASES AFFECTING THE PROPERTY. Borrowsir warrants, represents and covenants as to
eachleasebehNeenBonowerandnstenantﬂhe"TenantLeasdjncwcmvenngaHoranypadoﬂheF%openy
that (i) each Tenant Lease is in full force and effect, valid and enforcealiz-in accordance with its terms and
has not been modified, amended or altered, whether in writing or orally; (ii).riodefault exists on the part of the
tenant under the Tenant Lease or Borrower thereunder and to the best of Borroiwer's knowledge, no event has
occurred and is continuing which would resutt in default but for the requirement that notice be given in
accordance with the terms of the Tenant Lease: (i) no rent has been collected niore4an one (1) month in
advance; {iv) no Tenant Lease, or any interest therein, nor Rents and Profits arising there.rom, is the subject
of any prior pledge or assignment; (v} no tenant has any defense, setoff or counterclair| zdainst Borrower
underanyTenantLeaserDaHrentdueundereachTénantLeasehasbeencoﬂededandnJ:uncesaonhas
been granted to any tenant under a Tenant Lease in the form of a waiver, release, reduction, diseount or other
alteration of rent due or to become due thereunder; (vii) no Tenant Lease grants to the tenant thereunder, or
anyone else, an option to purchase, or a right of first refusal to purchase, any part of the Property; (viii}
Borrower is the sole owner of the entire landlord's interest in all Tenant Leases and it has not and will not
perform or fail to perform any acts or execute any other instruments which might prevent Lender from fully
exercising its rights under the terms, covenants and conditions of this Security Instrument; and (ix) Borrower
has fuil right, power and authority/ to assign the Tenant Leases and the Rents and Profits to Lender and
Borrower has not done any act which might prevent Lender from exercising its rights under this Security
Instrument.

The assignment of leases set forth hereinabove shall not be deemed to impose upon Lender
any of the obligations or duties of Borrower provided in any such lease {including, without limitation, any liabllity
under the covenant of quiet enjoyment contained in any lease), and Borrower shall comply with and observe
its obligations as landlord under all leases affecting the Property or any part thereof.

Without the prior written consent of Lender, which consent shall not be unreasonably withheld,
Borrower shall not (i) amend, modify, cancel, terminate (except following a default by the tenant thereunder
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which has not been cured within the period, if any, expressly provided for such cure in the Tenant Lease) any
Tenant Lease, (i} waive, excuse, or in any manner release or discharge any tenant or guarantors from their
obligations with respect to any Tenant Lease, (iii) extend the term of any Tenant Lease on the Property
entered prior to the date hereof, or {iv) enter into any new Tenant Lease on the Property after the date hereof.
Notwithstanding the foregoing, with respect to any Tenant Lease which covers 12,500 square feet or less of
the total rentable square footage of the Property, Lender hereby grants permission to Borrower, revocable at
any time immediately upon written notice from Lender to Borrower, without regard to the due and faithful
performance of Borrower under this Security Instrument, the Note and the other Loan Documents, to take any
of the foregoing actions if in the judgment of Borrower, reasonably exercised, such actions do not adversely
affect Lender's security interest in the Property, the Tenant Leases or the Rents and Profits therefrom.
Borrower shall not accept payment of rent more than one (1) month in advance without the prior written
consent of Lender. Lender shall have the right to require at any time and from time to time that Borrower
promptly furpish to Lender original or certified copies of alt Tenant Leases now existing or hereafter created.

For any Tenant Lease covering 12,500 square feet or greater of total rentabie square footage
at the Properly, Borrower will immediately notify Lender when any release, termination or "buy-out"
consideration is due-and payable to Borrower by any tenants or guarantors with respect to any lease, rental,
tenancy or occupaniv-agreement. Notwithstanding anything to the contrary set forth in this Security
Instrument or any of the l:aan Documents, Lender may, in its sole and absolute discretion, require that any
such release, termination”0” "buy-out" consideration be paid immediately to Lender as proceeds of its
coftateral. In its absolute and'sole discretion and without regard to the adequacy of Lender's security, Lender
may apply such payments to refur.e the unpaid principal balance of the Loan or deposit such payments in a
non-interest bearing account estakiished with Lender which account shall be held as additional security for the
Loan,

With respect to the assignment of leases hereinabove set forth, Borrower shall, from time to
time upon request of Lender, execute one o more separate specific lease assignment or assignments in such
form as may be approved by Lender, assigning ‘o Lender all right, title and interest of Borrower in and to any
and all leases now or hereafter on or affecting the Pioperty, together with alt security therefor and all monies
payable thereunder, subject to the conditional Licer.se hareinabove given to Borrower to collect the Rents and
Profits under any such lease. Borrower shall also exéeute and deliver to Lender any notification, financing
statement or other document reasonably required by Lender-to perfect the foregoing assignment as to any
such leases. Lender shall have the right, at any time and from.tirie to time, to notify any tenant of the rights of
Lender as provided in the assignment by Borrower to Lender ¢f 4ll'eases relating to the Property and to the
Rents and Profits.

In the event of the occurrence of any Default by Borrowerunder any Loan Document and the
institution by Lender of any foreclosure, receivership or other proceedirig “or the enforcement of Lender's
rights or remedies under this Security Instrument, Lender may elect at anyume prior to consummation of a
foreclosure sale of the Property, and the purchaser at such foreclosure sale (i cluding Lender) may elect at
any time within thirty (30} days following the consummation of such foreclosure sale, to declare any or all
Tenant Leases to be prior and superior to the lien of this Security Instrument and to reZogiize the rights of the
tenant(s) thereunder, in which event such Tenant Lease(s) shall survive such foreciozure sale and shaii be
and remain in full force and effect, and the tenant(s) thereunder shall be obligated to attorrc iender or such
purchaser and to execute and deliver such instruments of attornment as Lender or such Hurchaser shall
require. Any such election shall be in the sole discretion of Lender or such purchaser, and shall he evidenced
by written notice from Lender to Borrower and/or to the applicable tenant(s) delivered either prior to or within
thirty {30) days following such foreclosure sale, by a statement of such election contained in the notice of the
foreclosure sale, and/or by announcement at such foreclosure sale.

20. FAILURE OF BORROWER TO COMPLY WITH SECURITY INSTRUMENT. Should
Borrower fail to make any payment within ten (10) days after the date such paymentis due or to do any act as
provided in this Security instrument, the Note, or any other Loan Document or fail to perform any obligation
secured by this Security Instrument, which act or failure continues for a period of thirty (30) days after written
notice from Lender to Borrower {provided that if such non-monetary default cannot, by its nature, be cured
within a period of thirty {30} days and Borrower has commenced and is diligently prosecuting the cure of such
non-monetary default, then Borrower shall have such additional time as may be necessary to cure such non-
monetary default, not to exceed a period of ninety (90) days), or should Borrower do any act Borrower agreed
not to do, or should any of the representations and warranties made by Borrower be untrue in any material
respect, or if (i} a petition is filed by Borrower, or any guaranter, co-maker or endorser of the Note seeking or
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acquiescing to any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar
relief under any law relating to bankruptey or insolvency or an involuntary petition under such law is filed
against Borrower and is still in effect 60 days from the date of such filing; or (i) a receiver, trustee, master or
liquidator is appointed with respect to the Property or the rents, issues, profits, security deposits, royaities,
tolls, earnings, income and other benefits therefrom: or (ili) Borrower, or any guarantor, co-maker or endorser
of the Note is "insolvent” (unable to pay its debts as they become due and/or if the fair market value of its
assets does not exceed its aggregate liabilities), or (iv) Borrower makes an assignment for Borrower's
creditor’s; or (v) any significant portion of Borrower's assets is attached, executed upon or judicially seized in
any manner and such attachment, execution or seizure is not discharged within 60 days, Borrower shall be in
“Default” under this Security Instrument, and Lender (but without obligation so to do and without notice to or
demand upon Borrower and without releasing Borrower from any obligation hereof, and without contesting the
validity or amount of the same) shall have the right, at its option, to declare all sums secured hereby
immediately ue and payable, and may make or do the same in such manner and to such extent as it may
deem neceszaly to protect the security hereof, Lender being authorized to enter upon the Property for such
purposes, ancin-axercising any such power, pay necessary expenses, employ counsel and pay attorneys'
fees. Furthermosz-at any time after a Default by Borrower, Lender shall have the following rights and
remedies, all of such rights and remedies, together with the rights and remedies set forth in the previous
sentence, shall be cumutative, and the exercise of any one or more of them shali not constitute an election of
remedies: (a) Lender may apply to any court of competent jurisdiction for, and obtain appointment of, a
receiver for the Property; (b, Lender may exercise any or all of the remedies granted to a secured party under
the Uniform Commercial Code;ic)Lander may choose, in its sole and absolute discretion, to dispose of some
or alt of the Property, in any combiriation consisting of both real and personal property, together in one sale to
be held in accordance with the law ani prucedures applicable to real property, as permitted by Section 9604 of
the Uniform Commercial Code, and Borrawiar agrees that such a sale of personal property together with real
property constitutes a commercially reasonzoli: sale of the personal property; and/or (d) Lender may institute
an action of mortgage foreclosure pursuant i spplicable law and proceed to final judgment and execution
thereon for the amount of the Loan (as of the date i such judgment) and may exercise any other right or
remedy which is set forth in this Security instrument or any other Loan Document or which is otherwise
avaitable at law or in equity. Any person, including Bor-ower or Lender may purchase at the foreclosure sale.
After deducting all costs, fees and expenses of Lender ineluding cost of evidence of title in connection with
such sale, Lender first shall apply the proceeds of sale to payments of all sums expended under the terms
hereof not then repaid, with accrued interest at the rate ther| payable under the Note or other obligations
secured hereby, then to payment of all other sums secured hereby in, such order as Lender may direct,
provided that, unless Lender expressly directs otherwise in writing, no proceeds of sale shall be applied to
payment of any obligations of Borrower owing to Lender pursuant to Paragraphs 33 through 37 of this Security
Instrument unless and unti! all other sums secured by this Security Instrumeit »i1all have been paid in full, and
if thereafter there be any proceeds remaining, distribute them to the person of persons legally entitted thereto,
Borrower and all persons dealing with the Property through or under Borrower and their successors and
assigns, including, without limitation all subsequent purchasers of all or any portion of the Property and all
persons holding or obtaining an interest in the Property which is junior and suborginaié o this Security
Instrument, by taking and accepting their respective conveyances, encumbrances, sezurity interests,
mortgages, or liens do hereby acknowledge, covenant and agree with Lender that (i) in thie event of any
default in the repayment of the indebtedness secured hereby, or in the event of any default under e terms of
this Security Instrument, or under any other mortgage or security agreement securing the same indebtedness
as is secured by this Security Instrument, whether directly or by virtue of a cross-collateralization agreement or
under any other Loan Document, Lender may proceed to seek foreclosure or any other relief avaitable at law
or in equity in any order which Lender may determine, in Lender's sole discretion, and Lender may proceed
against any property or collateral securing said indebtedness in any order which Lender elects without regard
to any matters which could or might be raised by any subsequent purchaser or by any junior lienor or
encumbrancer under those certain equitable doctrines known as the doctrine of "marshalling of assets” and
the doctrine of "inverse order of alienation”, (i) they will not assert, and they do hereby waive any right to
assert, the doctrine of marshalling of assets or any similar equitable doctrines, and (iii) they will not assert, and
they do hereby waive any right to assert, the doctrine of inverse order of alienation or any similar equitable
doctrines.
21. NO WAIVER OR MODIFICATION UNLESS IN WRITING. No modification or waiver by
Lender of any right under this Security Instrument shall be effective unless in writing. Waiver by Lender of any
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right granted to Lender under this Security Instrument or under any provision of this Security Instrument as to
any transaction or occurrence shall not be deemed a waiver as to any future transaction or occurrence. By
accepting payment of any sum secured hereby after its due date, or by making any payment or performing any
act on behaif of Borrower that Borrower was obligated hereunder but failed to make or perform, or by adding
any payment so made by Lender to the indebtedness secured hereby, or by exercising Lender's rights to
receive and collect the rents, issues, profits, security deposits, royalties, tolls, earnings, income and other
benefits therefrom, Lender does not waive its right to require prompt payment when due of all sums so
secured or to require prompt performance of all acts required hereunder, or to declare a default for failure so
to pay or perform.

22, REMEDIES. No remedy herein provided shall be exclusive of any other remedy herein, or
now or hereafter existing by law or in equity, but shall be cumulative. Every power or remedy hereby given to
Lender may be exercised from time to time and as often as may be deemed expedient by Lender. If Lender
holds any ad-itional security for any obligation secured hereby, it may enforce the sale thereof at its option,
either befcie, zontemporaneously with, or after the sale is made hereunder, and on any default of Borrower,
Lender may, a{its-option, offset against any indebtedness owing by it to Borrower, the whole or any part of the
indebtedness secured hereby, and Lender is hereby authorized and empowered, at its option, without any
obligation so to o,/ and without affecting the obligations hereof, to apply toward the payment of any
indebtedness secured-hereby and of Borrower to Lender, any and all sums of money which Lender may have
in its possession or under its control, including, without limiting the generality of the foregoing, the
indebtedness evidenced by “an investment certificate or any escrow or trust funds. In order to assure the
definiteness and certainty of the rights and obligations herein provided, Borrower waives any and all rights of
offset of claims and no offset shail refiave Borrower from paying installments on the obligations secured
hereby as they become due.

23. GENERAL PROVISIONS, (a) As and when used herein, the term "Borrower" shall mean
and include Borrower above-named and it siceessors and permitted assigns and the term "Lender” shall
mean and include Lender hereinabove named wiid its successors and assigns; {b) wherever the context so
requires, the masculine gender includes the feminirie and neuter, the singular number includes the plural and
vice-versa; (c) captions and Paragraph headings uzed kerein are for convenience only, are not a part of this
Security Instrument, and shall not be used in construingi.{d) Lender shall have the right at anytime and from
time to time to provide any information it has in its possession relating to Borrower, or any guarantor of the
Loan, or any other person or entity now or hereafter liable with resnect to the Loan, or the Property to any party
interested in acquiring all or any part of the Loan or any interest thziein; (e) in exercising any right or remedy
or taking any action provided herein, Lender may act through its employees, agents, counsel, or independent
contractors, as authorized by Lender; (f} as and when used herein, tiie word "including” shall be deemed to
mean "including without limitation": and {g) if more than one person isnaned as Borrower, each obligation
of Borrower hereunder shall be the joint and several obligation of each sucn rierson.

24. FURTHER ASSURANCES. At any time and from time to tinie, upon Lender's reasonable
request, Borrower shall make, execute and deliver, or cause to be made, executer] and delivered, to Lender
and where appropriate shall cause to be recorded or filed, and from time to time thercafter to be re-recorded
and refiled at such time and in such offices and places as shall be deemed desirable by Leder, any and al
such further acts, deeds, conveyances, instruments of further assurance, certificates, agréernents and other
documents as Lender may consider necessary or desirable in order to effectuate, complete or rarfect, or to
continue and preserve the obligations of Borrower under the Note, this Security Instrument or ary other Loan
Document and the lien of this Security Instrument or any other lien upon or security interest in all of the
Property or any other property securing the indebtedness evidenced by the Note, whether now owned or
hereafter acquired by Borrower and unto all and €very person or persons deriving any estate, right, titie or
interest under this Security Instrument,

25, GOVERNING LAW; SEVERABILITY. This Security Instrument shall be governed by and
construed and enforced in accordance with the laws of the United States of America and any rules, regulations
or orders issued or promulgated thereunder applicable to the affairs of, or transactions entered into, by Lender
as a national banking association; and this Security Instrument shall, to the extent not covered thereby,
otherwise be governed by, and construed and enforced in accordance with, the laws of the state where the
Property is located without giving effect to any choice of law rule that wouid cause the application of the laws
of any jurisdiction other than such state. In the event that any provision or clause of this Security Instrument,
the Note or any other Loan Document is construed by a court of competent jurisdiction to be void, invalid or
unenforceable, such construction shail not affect other provisions of this Security Instrument or the Note or the
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other Loan Documents which can be given effect without the void. invalid or unenforceable provision, and to
this end the provisions of this Security Instrument, the Note and all other Loan Documents are declared to be
severable.

26. NOTICES. Except for any notice required by applicable law to be given in another manner, all
notices provided pursuant to the Note, this Security Instrument or any other Loan Document shall be in writing
and shall be deemed to have been duly given if sent by United States certified mail, with return receipt
requested, postage prepaid, or by United States Express Mail or other comparable overnight courier service to
the parties at the address set forth herein or such other address as the recipient party may have designated by
notice given in the manner specified above. Each such notice shall be deemed received upon the earlier of (i)
when given or received in the manner prescribed by applicable faw, (i} when received in person by the
recipient party or (iii) two calendar days following the mailing of such notice, certified mail, postage prepaid,
return receipt requested to the address set forth herein.

Neuees to Borrower shall be sent to Borrower at its address set forth below:

The Shops at Kingsbury Square, LLC
¢/o CRM Properties Group, Ltd.

740 Waukegan Road

Deerfield, Hinois 60015

AtnT Charles R. Malk

Notices to Lender shall bz sent to Lender at its address set forth helow:

TCF National 8ani:

500 W. Brown Derir Road
Milwaukee, Wisconsi 53217
Attn: Russ McMinn

27, LOST INSTRUMENTS. In the event that ‘ollowing execution, the Note, Security Instrument,
or any other Loan Document should be lost, destroyed o7 mutilated, Borrower agrees to execute another
original of such Note, Security Instrument or Loan Documeént:

28. RESERVED.

29. POWER OF LENDER TO CONSENT. Without affecuny the liability of any person, inctuding
Borrower, for the payment of any indebtedness secured hereby, or the |ign of this Security Instrument Upon
any remainder of the Property for the full amount of any indebtedness then'or thereafter secured hereby, or
the rights or powers of Lender with respect to the remainder of the Property{other than any person or property
specifically released by Lender), Lender may do any one or more of e fellowing: (1) reiease any
indebtedness; (2) extend the time or otherwise alter the terms of payment of such indebtedness; (3) accept
additional security; {4) substitute or release any property securing such indebtedn2ss; (5) consent to the
making of any map or plat thereof: (6) join in granting any easement thereon; or (7} Pininany extension
agreement or any agreement subordinating or otherwise affecting the lien or charge hereof.

30. RESERVED.

31. STATEMENT OF OBLIGATION. Lender may collect a fee not to exceed the maximum
altowed by law for furnishing each statement of obligation requested by Borrower.

32. RELEASE UPON PAYMENT AND DISCHARGE OF BORROWER'’S OBLIGATIONS. Upon
payment of all sums secured by this Security Instrument, including, but not limited to any prepayment
premiums or fees due and payable under the Note and payment of a reasonable fee to Lender for the
preparation and execution of such release, Lender shall release this Security Instrument and the lien thereof
by proper instrument.

33. ENVIRONMENTAL DEFINITIONS. "Hazardous Material” means: (i) "hazardous
substances", as defined by the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA"), 42 U.5.C. Sec. 9601 et seq., as amended or hereafter amended; (ii) "hazardous wastes”, as
defined by the Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C. Sec. 6902 et seq., as amended
or hereafter amended; (iii) any pollutant or contaminant or hazardous, dangerous or toxic chemicals,
materials, or substances within the meaning of any other applicable federal, state, or local law, regulation,
ordinance, or requirement {including consent decrees and administrative orders) relating to or imposing liability
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or standards of conduct concerning any hazardous, toxic or dangerous waste, substance or material, all as
amended or hereafter amended: (iv) more than 100 gallons of crude oil or any fraction thereof which is liquid
at standard conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch
absolute); (v) any radioactive materials, including any source, special nuclear or by-product material as
defined at 42 U.5.C. Sec. 2011 et seq., as amended or hereafter amended: and {vi) asbestos or ashestos-
containing materials in any form or condition.

"Remedial Work" means all investigation, testing, analysis, monitoring, restoration,
abatement, detoxification, containment, handling, treatment, removal, storage, decontamination, clean-up,
transport, disposal or other ameliorative work or response action required by (i) any Environmental Laws (as
hereinafter defined), (i) any order or request of any federal, state or local governmental agency, (iii) any
judgment, consent decree, settlement or compromise with respect to any and all enforcement, clean-up,
removal, remedial or other governmental or regulatory actions or agreements or orders threatened, instituted,
or completedpursuant to any Environmental Laws, or any actions, proceedings or claims by such entities or
third partics rzlating to or arising out of the breach of any Environmental Laws or the presence of any
Hazardous Mzterial on, under or near the Property (collectively "Environmental Claim"),

34, EWW/IRONMENTAL REPRESENTATIONS, WARRANTIES AND COVENANTS. Borrower
(also referred to herciras "Indemnitor") represents, covenants and warrants that as of the date hereof and at
alt times hereafter duiinc the term hereof:

A. COWPLIANCE. The Property (including underlying groundwater and areas leased to
tenants, if any), and the use and nperation thereof, from and after the date of this Security Instrument will be in
compliance with all applicable laws, srdinances, requirements and regulations (including consent decrees and
administrative orders) relating to publiz-health and safety and protection of the environment, incfuding the
terms and requirements set forth in that certain Environmental No Further Remediation Letter recorded with
the Office of the Recorder of Deeds of Ceok County, lllinois on June 17, 2009 as Document No. 0916803057
(the "NFR Letter"), and those statutes, law 3, raqulations, and ordinances identified in Paragraph 33 above, all
as amended and modified from time to time {cailectively, "Environmental Laws"). All Hazardous Materials
generated or handled on the Property from and afier the date of this Security Instrument will be stored and
disposed of in a tawful manner. The Indemnitor will satisiy all requirements of applicable Environmental Laws
for the maintenance and removal of all underground arid Zoove ground storage tanks on the Property, if any.
Without limiting the foregoing, all Hazardous Material siall be handled in compliance with all applicable
Environmental Laws.

B. ABSENCE OF HAZARDOUS MATERIALS. No generation, manufacture, storage,
use, handling, treatment, transportation or disposal of Hazardous Material has occurred as a result of the
presence or disposal of Hazardous Materials or is oceurring on or frorivthe Property. No Hazardous Material
shall be introduced to or handied on the Property without thirty (30) days orozwritten notice to and approval
by Lender. No environmental or public health or safety hazards currently exist 2z a result of the presence or
disposal of Hazardous Materials with respect to the Property or the business or vpe-ations conducted thereon.

No underground or above ground storage tanks (including petroleum storage tainks) have ever been or are
present on or under the Property.

C. ABSENCE OF WATER INTRUSION. Ail structures on the Properiy Currently are, and
Borrower shall continue to maintain ali structures on the Property: (i} free of any liquid waierand/or water
vapor intrusion into the structures in amounts that could support the growth of fungus andfor me@inside the
structures and (ii) free of any sites of growing fungus and/or mold inside the structures.

D. PROCEEDINGS AND ACTIONS. Except for the proceedings disclosed in the NFR
Letter, there have been no past, and there are no pending or, to Borrower's knowledge, threatened: (i) actions
or proceedings by any governmental agency or any other entity regarding public health risks or the
environmental condition of the Property, or the disposal or presence of Hazardous Materials, or regarding any
Environmental Laws; or (ii) liens or governmental actions, notices of violations, notice of noncom pliance or
other proceedings of any kind relating to Hazardous Materials or Environmenta Laws that could impair the
value of the Property, or the priority of Lender's mortgage lien. The Indemnitor shall immediately notify Lender
and provide copies upon receipt of all written complaints, claims, citations, demands, inquiries, reports or
notices relating to the condition of the Property or compliance with Environmental Laws. The Indemnitor shall
promptly cure and have dismissed with prejudice any such actions and proceedings to the satisfaction of
Lender. The Indemnitor shall keep the Property free of any lien imposed pursuant to any Environmental Laws.

E. ENVIRONMENTAL AUDIT. The Indemnitor shall provide such information and
certifications, which Lender may reasonably request from time to time to ensure the Indem nitor's compliance
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with its obligations under all provisions of Paragraphs 33 through 36 of this Security Instrument. To investigate
the Indemnitor's compliance with Environmental Laws and with this Security Instrument, t ender shall have the
right, but no obligation, at any time and from time to time to enter upon the Property, take samples, review
books and records of the Indemnitor, interview the em ployees and officers of the Indemnitor, and conduct
similar activities. The Indemnitor shall cooperate in the conduct of such an audit.

No inspection or failure to inspect the Property by Lender shall impose any fiability upon
Lender for the discovery, failure to discover, evaluation, or remediation of any Hazardous Material that may
exist on or affecting the Property. Lender shall not be liable or responsible for any loss, damage, injury or
liability to the Property or to any persons or property thereon arising from any entry or inspection by Lender
pursuant to this Paragraph 34, except only for any loss, damage, injury or liability which is caused solely by the
gross negligence of Lender (which for purposes of this Security Instrument shail mean an action taken by
Lender with reckless disregard of the consequences thereof), provided that in no event shall Lender be liable
under any cirsumstances for any consequential damages suffered by Borrower or any other person or entity.

Lender is entitled to rely upon the Indemnitor's representations and warranties contained
herein despite” any independent investigations by Lender or its consultants. The Indemnitor shall take
reasonable acticns t2 determine for itself, and to remain aware of, the environmental condition of the Property
and shall have ng'right to rely upon any environmental investigations or findings made by Lender or its
consultants,

35. REMEDIAL WORK. As soon as possible, but no later than sixty (60) days after receipt by
Indemnitor of any Environiiental Claim, Indemnitor shall perform or cause others gualified to do so to
commence and/or perform any ard oli necessary Remedial Work in response to any Environmental Claim.
Subject to the terms of any leases-and 2nplicable laws, in response to Indemnitor's knowledge of the presence
of any Hazardous Material on or uncer the Property or real property immediately adjacent to the Property,
Indemnitor shall immediately perform ¢ cause tenants to immediately perform all Remedial Work. All
Remedial Work shalf be performed by contraciors approved by Lender and in accordance with all applicable
Environmental Laws and any other applicableiws, rules, regulations, or orders. All costs and expenses of
any Remedial Work shall be paid by Indemnitor, it being understood that Lender shall incur no cost, expense
or liability in connection with any Remedial Work. Lendar shall have the right, but no obligation, to join and
participate in, as a party if it so elects at Lender's cost, arylegal proceedings or actions initiated in connection
with any Environmental Claim, provided, however, Inderrpitor.shall reimburse Lender for its attorneys' fees
and costs incurred if such participation is deemed reasonabiy necessary by Lender to protect its security
interest in the Property.

36. ENVIRONMENTAL INDEMNIFICATION. The term "Zetder's Environmental Liability" shall
mean any losses, liabilities, obligations, penalties, claims, litigation dermands, defenses, costs, judgments,
suits, proceedings, damages, disbursements or expenses of any kinior.nature whatsoever {(including
reasonable attorneys' fees at trial and appellate levels and experts’ fees ard zisbursements and expenses
incurred in investigating, defending against or prosecuting any litigation, claim or nroceeding) which may at
any time be imposed upon, incurred by or asserted or awarded against Lender in_sonnection with or arising
from: (a) any Hazardous Material, on, in, under or affecting all or any portion of the Prcper; /. the groundwater,
or any surrounding areas; (b) any misrepresentation, inaccuracy or breach of any WwdlraMy, covenant or
agreement contained or referred to herein; (¢} any violation or claim of violation refating1o-or. affecting the
Property by the Indemnitor or any third party of any Environmental Laws: {d) the imposition_or-any lien for
damages caused by or the recavery of any costs for the cleanup, release or threatened release of 1azardous
Material; or {€) any claim by the Indemnitor against Lender under CERCLA or any state equivalent, or any
similar law now existing or hereafter enacted.

INDEMNIFY AND DEFEND. The Indemnitor agrees to indemnify, defend (at trial and
appellate levels and with counsel acceptable to Lender and at the Indemnitor's sole cost) and hold Lender free
and harmless from and against Lender's Environmental Liability.

Itis expressly understood and agreed that to the extent that Lender is strictly liable under any
Environmental Laws, the Indemnitor's obligation to Lender under this indemnity shalt likewise be without
regard to fault on the part of the Indemnitor with respect to the violation or condition which results in liability to
Lender.

SECURED OBLIGATIONS; SURVIVAL. Indemnitor's obligations hereunder shall be secured
by this Security Instrument for so long as this Security Instrument shall remain a lien upon the Property,
provided, however, that any termination of the lien of this Security Instrument shall not terminate or otherwise
affect Indemnitor's obligations hereunder and Indemnitor's obligations hereunder shall survive {i) any
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foreciosure, deed in lieu of foreclosure or reconveyance of this Security Instrument, (i) any sale or other
transfer of the Property by either Indemnitor or Lender, and (iil) repayment of the Loan. The rights of Lender
under the environmental provisions in this Security Instrument shall be in addition to any other rights and
remedies of Lender against indemnitor under any other document or instrument now or hereafter executed by
Indemnitor, or at law or in equity (including, without limitation, any right of reimbursement or contribution
pursuant to CERCLA), and shail not in any way be deemed a waiver of any of suchrights. The obligations of
Indemnitor hereunder shall be personal to each Indemnitor and their respective representatives,
administrators, executors, successors and assigns, and shall not run, and shall not be deemed to run, with the
land.

37. ENVIRONMENTAL DEFAULT AND REMEDIES. All costs and expenses, including, but not
limited to, attorneys' fees, incurred by Lender in connection with any action commenced under any of
Paragraphs 33 through 37 of this Security Instrument, plus interest thereon at the rate specified in the Note
until paid, shall be added to the indebtedness secured by this Security Instrument and shall be due and
payable to-cerder upon its demand.

38. WAIVER OF JURY TRIAL. To the fullest extent permitted by law, Borrower and Lender
HEREBY WAIVET HEIR RESPECTIVE RIGHT TO TRIAL BY JURY in any action, proceeding andfor hearing
on any matter whaisoever arising out of, or in any way connected with, the Note, this Security Instrument or
any of the Loan Docuimenic, or the enforcement of any remedy under any law, staiute, or regulation. Neither
party will seek to consolidaie any such action in which a jury has been waived, with any other action in which a
Jury trial cannot or has nothzen waived. Each party acknowledges that it has received the advice of counsel
with respect to this waiver.

39, FINAL AGREEMENT . The Note, this Security Instrument and the other Loan Documents
collectively represent the final agreeinents between Lender and Borrower and may not be contradicted by
evidence of prior, contemporaneous or sub sequent oral agreements of the parties. There are no unwritten
agreements between Lender and Borrower!

40. PATRIOT ACT. Borrower represents, covenants and warrants that as of the date hereof and
at all times hereafter during the term hereof:
{a) (i) None of the funds or ather assets of Borrower or of any affiliate of Borrower

constitute property of, or are beneficially owned, directly or indirectly, by, any person subject to trade
restrictions under the laws of the United States, includingthose who are covered by the international
Emergency Economic Powers Act, 50 U.S.C. §§1701 et seq., Ths Trading with the Enemy Act, 50 U.S.C. App.
1 et seq., and any executive orders or regulations promulgated thereunder (an “Embargoed Person”) with the
result that Lender Exposure (as hereinafter defined) will occur; (i) ne’'tmbargoed Person has any interest of
any nature whatsoever (whether directly or indirectly) in Borrower with te result that Lender Exposure will
oceur; and (i) none of the funds of Borrower have been derived from any urlawful activity with the result that
Lender Exposure will occur. For the purposes hereof, “Lender Exposure" sital' mean any one or more of the
following: {(w) the Loan is in violation of applicable law, or (x} the Property or any other collateral for the Loan ar
any portion thereof (including, without limitation, the Rents and Profits or olhiar income to be derived
therefrom) is subject to forfeiture or to being frozen, seized, sequestered or othe wis impaired by any
governmental authority, or (y} the Loan or any payments made or to be made in respectingreof (including,
without limitation, principal and interest) is subject to forfeiture or to being frozen, seized sequestered or
otherwise impaired by a governmental authority or Lender or any of Lender’s collateral for the ! oan or the lien
priority thereof or any of Lenders’ rights or remedies in respect of the Loan or the collatera! inerefor is
otherwise impaired or adversely affected, or (z) Lender is subject to criminal or civil liability or penalty.

{b) Neither Borrower nor any of its direct or indirect owners s in violation of the U.S.
Federal Bank Secrecy Act, as amended, and its im plementing regulations (31 CFR part 103}, the Uniting and
Strengthening America by Providing Appropriate Tools Required to intercept and Obstruct Terrorism Act of
2001, Public Law 107-56 and the regulations promulgated thereunder (collectively, the “Patriot Act”), any order
issued with respect to anti-money laundering by the U.S. Department of the Treasury's Office of Foreign
Assets Control ("OFAC"), or any other anti-money laundering Law with the result that Lender Exposure will
oceur.

(c) Neither Borrower nor any if its direct or indirect owners is a perscn with whom people
of the United States are restricted from doing business with under (a) regulations issued by OFAC (including
those persons and entities named on OFAC's Specially Destgnated Nationals and Blocked persons list) or
under any law of the United States (including the September 24, 2001, Executive Order Blocking Property and
Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism} or (b) any

Page 20
QB\890966.00008\8208671.4



0919118060 Page: 22 of 24

UNOFFICIAL COPY

other law, if, with respect to either clause (a) or (b), Lender Exposure will occur. Without limiting the foregoing,
Borrower is not presently funding Borrower's obligations hereunder with funds from any of the persons
referred to in this paragraph (c) if Lender Exposure will occur.

41, WAIVER OF STATUTORY RIGHTS.

A WAIVER OF MORATORIUM LAWS. Borrower shall not and will not apply for or avail
itself of any appraisement, valuation, stay, extension or exemption faws, or any so-called "Moratorium Laws",
now existing or hereafter enacted, in order to prevent or hinder the enforcement or foreclosure of this Security
Instrument, but hereby waives the benefit of such laws. Borrower for itself and all who may claim through or
under it waives any and all right to have the property and estates comprising the mortgaged property
marshaled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction to foreclose
such lien may order the mortgaged property sold as an entirety. THE BORROWER HEREBY WAIVES ANY
AND ALL RIGHTS OF REDEMPTION UNDER ANY STATUTE, ORDER CR JUDGMENT OF
FORECLOS!RE, PURSUANT TO RIGHTS HEREIN GRANTED, ON BEHALF OF THE BORROWER, AND
EACH ANUEVERY PERSON ACQUIRING ANY INTEREST IN, OR TITLE TO, THE PREMISES
DESCRIBED HEREIN SUBSEQUENT TO THE DATE OF THIS SECURITY INSTRUMENT, AND ON
BEHALF OF ALL/CTHER PERSONS TO THE EXTENT PERMITTED BY THE PROVISIONS OF THE
ILLINOIS STATU ES

B. VIAIVER OF HOMESTEAD. Borrower hereby releases and waives all rights and
benefits of the homestead exemption laws of the State of Iilinois as to all indebtedness secured by this
Security Instrument.

C. WAIVE:R OF RIGHT OF REDEMPTION. NOTWITHSTANDING ANY OF THE
PROVISIONS TO THE CONTRARY.CONTAINED IN THIS SECURITY INSTRUMENT, BORROWER
HEREBY WAIVES, TO THE EXTENT PERMITTED UNDER 735 ILCS 5/15-1601(b) OR ANY SIMILAR LAW
EXISTING AFTER THE DATE OF THIS SECURITY INSTRUMENT, ANY AND ALL RIGHTS OF
REDEMPTION ON BORROWER'S BEHALF AND ON BEHALF OF ANY OTHER PERSONS PERMITTED
TO REDEEM THE PROPERTY. Borrower acknowledges that the transaction of which this Security
Instrument is a part is a transaction which does not iiiciude either agricultural real estate (as defined in Section
15-1202 of the Act) or residential real estate {as uefiped in Section 15-1219 of the Act). Borrower further
acknowledges that the Loan evidenced by this Securitypstrument, the Note, the Loan Agreement and the
other Loan Documents constitutes a business loan which.e6rmas within the purview of Subparagraph 1(c) of
Section 4 of the Interest Act, as amended {815 ILCS 205/0.07 i seq.).

42, MATURITY DATE. The latest maturity date of the inidebtedness secured by Note is July 9,
2014, or any later date that may be specified as the maturity date urider ine terms of the Loan Agreement.

43, BUSINESS LOAN. Borrower stipulates, represents, warrants, zifirms and agrees that each of
the toans and other credit obligations secured hereby are constitute a “business lcan” within the meaning of
Sections 205/4(a) or (c) of Chapter 815 of the Illinois Compiled Statutes, as aménded.

44. ILLINOIS MORTGAGE FORECLOSURE LAW. Notwithstanding ariyt'iieg.herein to the
contrary, if there are any direct conflicts between the terms and conditions of this Security l1siriment and the
requirements of the lllinois Mortgage Foreclosure Law, 735 ILCS 5/15 -1101 et seq. ["INFL"), the
requirements of the IMFL shall govern and control.

[SIGNATURE ON NEXT PAGE]
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IN WITNESS WHEREQF, Borrower has executed this Security instrument on the day in the year first
above written,

BORROWER:

THE SHOPS AT KINGSBURY SQUARE, LLC,
an lllinois limited liability company

By:  Kingsbury Boatyard }_C, an llinois limited fiability company

Its:  Manager 703
LA
By Sl
Print Name: €harles R. Malk
Its: Manager

DCCLIMENT IS NOT TO BE EXECUTED IN COUNTERPARTS
OR UNDER A POWER OF ATTORNEY
ALL SIGNATURES MUST BE ACKNOWLEDGED

ACKNZWLEDGEMENT
STATE OF ILLINOIS )
) 8S.
COUNTY OF _La Kg, )
l, La llq E\ (mK » @ Notary Public in and = said County, in the State aforesaid,

do hereby certify that Charles R. Malk, as the Manager of Kingsbury Boatyar4, i:.C, an lllinois limited liability
company, the Manager of The Shops at Kingsbury Square, LLC, an lllinois limited liability company, who is
personally known to me to be the same person whose name is subscribed to the forcgoing instrument as such
Manager, appeared before me this day in person and acknowledged that he signed and dslivered the said
instrument as his own free and voluntary act and as the free and voluntary act of said compznizs, for the uses
and purposes therein set forth.

e
Given under my hand and notarial seal, thisq ~ day of July, 2009.

Lallq‘ Néu K Z

Notary Public Z
(Type or Print Name) [ )
:' LG.L\l’ALBLAN( i
. . - - b
Commlssgm Expires: §  NOTARY PUBLIC - STATE OF ILLINOIS ¢
61-2%-1% § MY COMMISSION EXPIRES:07/23/13 {
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
The Property is located in the City of Chicago, County of Cook, State of Illincis and is described as follows:

LOTS 1 THROUGH 12, INCLUSIVE, IN BLOCK 46 IN CHICAGO LAND COMPANY'S
RESUBDIVISION OF BLOCKS 36, 37, 46, 47, 48, 55, 56, 62, 63, 70, 71, 74 AND 84 TOGETHER
WITHLOT 1IN BLOCK 50, ALL IN ELSTON ADDITION TO CHICAGO, BEING A SUBDIVISION OF
PART OF SECTION 5, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF FILED FOR RECORD MAY 26, 1873 AND
RECORDED JUNE 11, 1873 IN BOOK 4 OF PLATS ON PAGE 83 AS DOCUMENT NUMBER
104948, 1IN, COOK COUNTY, ILLINOIS,

Address: 1550 N. Kingshury St:eet, Chicago, lllinois

Tax Parcel Numbers:  17-05-212-581-0000
17-05-212-042-3000
17-05-212-003-0500
17-05-212-004-0a00
17-05-212-005-0000
17-05-212-006-0000
17-05-212-007-0000
17-05-212-008-0000
17-05-212-009-0000
17-05-212-010-0000
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