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ABSOLUTIZ ASSIGNMENT OF RENTS AND
OF LANDLECRDY'S INTEREST IN LEASES

DATED July 9, 2009

THIS ABSOLUTE ASSIGNMENT OF RENTS ANE _CF LANDLORD'S INTEREST IN LEASES (this
"Agreement”} is by THE SHOPS AT KINGSBURY SQUARE, LLC, an Hlinois limited liability company,
having an office at c/lo CRM Properties Group, Ltd., 740 Wauliegan Road, Suite 400, Deerfield, lllingis
60015 (the "Borrower"}, in favor of TCF NATIONAL BANK, a national banking association, having an
office at 500 W. Brown Deer Road, Milwaukee, Wisconsin 53217, itssugcessors and assigns ("Lender”).

RECITALS

This Agreement is entered into on the basis of the following facts, understandings and intentions
of the parties:

A. Borrower has executed and delivered to Lender that certain Mortgage, Assignment of
Rents, Security Agreement and Fixture Filing dated of even date herewith and recordes concurrently
herewith in the Office of the Recorder of Deeds of Cook County, State of lilinois {(he "Security
Instrument”), which Security Instrument secures a certain Promissory Note executed by Boriower in the
principal sum of $23,000,000.00, fogether with interest thereon (the "Note"). The property encumbered
by the Security Instrument is more particularly described in Exhibit "A" attached hereto and incorporated
herein by reference (the "Property"). The Note, Security Instrument, Loan.Agreement dated of even date
herewith between Borrower and Lender (the "Loan Agreement™), and all other documents relating to or
securing the Note are referred to herein collectively as the "Loan Documents”,

B. Borrower desires to assign to Lender as a present absolute assignment all of Borrower's
rights, title and interest in and to all leases, tenancy agreements, and other occupancy agreements now
existing or hereafter entered into by Borrower, or now or hereafter covering all or any part of the Property,
together with all extensions, renewals, modifications and replacements thereof (all such leases, tenancy
agreements, rental agreements, occupancy agreements and other similar agreements are referred to
herein collectively as the "Leases” and all tenants, occupants, lessees, or similar parties thereunder are
referred to herein collectively as the "Tenants”), for the purpose of relinquishing to Lender all of
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Borrower's right to collect and enjoy the rents, royalties, security deposits, issues, profits, income and
other benefits at any time accruing by virtue of any of such Leases.

AGREEMENT

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, Borrower does hereby grant,
sell, transfer, assign and convey to Lender, its successors and assigns, all Leases, recorded or
unrecorded, together with all rents, royalties, issues, security deposits, profits and income thereunder, all
guaranties thereof, and all of the other benefits under the Leases (and the right lo collect the same,
whether now due, or which hereafter become due or to which Borrower may now or shall hereafter
become entitled), arising or issuing from or out of the Leases, or from or out of the Property, or any part
thereof, together with any and all rights which Borrower may have against the Tenants, or any of them,
any and alt zecurity interests now or hereafter held by Borrower pursuant to any of the Leases covering
any property of‘the tenants under the Leases, and any letters of credit delivered to Borrower by any
tenants (hereaftr Lollectively referred to as the "Rents and Profits"), Borrower retaining, however, a
revocable license,-as hereinafter provided in Paragraph 2 below, to collect the Rents and Profils and
enforce the Leases, s0lbng as Borrower is not in default under this Agreement, the Note, the Security
Instrument or any of the Otbzr Loan Documents ("Default™). Furthermore, for any Lease covering 12,500
square feet or greater of totulrentable square footage at the Property, Borrower does hereby grant, sell,
transfer, assign and convey to lender, its successors and assigns, any release, termination or "buy-out”
consideration now or hereafter payable to Borrower with respect to any such Lease. Borrower will
immediately notify Lender when any rlease, termination or "buy-out” consideration is due and payable to
Borrower by any tenants or guarantors: with respect to any Lease and notwithstanding anything to the
contrary set forth in this Agreement or anyef-the Loan Documents, Lender may, in its sole and absolute
discretion, require that any such release, terinination or "buy-out” consideration be paid immediately to
Lender as proceeds of its coliateral. In its absclute and sole discretion and without regard to the
adequacy of Lender's security, Lender may apply such payments to reduce the unpaid principal balance
of the indebtedness evidenced by the Note or deposit such payments in a non-interest bearing account
established with Lender which account shall be held as additional security for the indebtedness
evidenced by the Note.

BORROWER HEREBY FURTHER COVENANTS AND AGREES WITH LENDER AS FOLLOWS:

1. Payment of Note. Borrower desires to secure (i) the/umizly payment of the principal of
and interest on the Note and all other indebtedness secured by the Security Instrument,
and {ii} the full compliance with the terms, conditions, < uvenants and agreements
contaired in the Note, the Security Instrument and the other Loan'Documents, excluding
any guaranties of the Note and any other Loan Documents whicn expiassly provide that
the obligations thereunder either are unsecured or are not secired by the Security
Instrument. This Agreement is not an assignment for security purposes, <101 a pledge of
rents for additional security, but an absolute, present assignment of Borrowsrs mlerest in
the Leases and the Rents and Profits.

2. Payment of Rents to Lender; License in Borrower to Collect Rents and Profits.

{a) Payment of Rents to Lender. Borrower expressly authorizes all Tenants,
folfowing receipt of written notice or demand from Lender, to pay to Lender, or its
nominees, agents or order, all sums due, or to become due, under the Leases,
and Lender is hereby authorized to give, for and on behalf of Borrower, full
receipt and acquittance for any payments so made. Borrower hereby irrevocably
authorizes each Tenant to rely upon and comply with any notice or demand
which may be given by Lender for such payment of Rents and Profits due or to
become due as herein specified without liability on the part of the Tenant for
determining the validity or propriety of Lender's nolice or demand, and
notwithstanding any claim by Borrower that such notice or demand is invalid or
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improper. Borrower will have no claim against the Tenant for any Renis and
Profits paid by such Tenant to Lender.

(b) Borrower's License {o Collect Rents and Profits. Notwithstanding that Borrower
has made a present, absolute and executed assignment of the Rents and Profits
to Lender, and a present absolute and executed grant to Lender of the powers
herein specified, Lender hereby grants to Borrower a revocable license, strictly
on the terms and conditions set forth herein, to collect, apply and retain the Rents
and Profits as they become due and payable (the "License”).

(¢) Automatic Termination of License. The License given by Lender to Borrower
hereunder to collect, apply and retain Rents and Profits may be revoked and
terminated by Lender, upon and after Default by Borrower under this Agreement,
the Note, the Security Instrument or any of the other Loan Documents. In the
event that Lender is required by a provision of law to give Borrower notice or to
make a demand to terminate the License or to enforce the assignment granted
hv Borrower to Lender hereunder, such notice, if not otherwise given by Lender
in such other manner as may be permitted or required by applicable law, shall be
deenad to have been given by Lender and actually received by Borrower when
Lender sends to Borrower, in the manner set forth in Paragraph 16 hereof, a
written riotice of default or demand for payment of the amount in default whether
or not such riotice or demand specifically refers to or contains a termination of
the License.

(d) Turnover of Rents aid Profits Collected after Termination of License or Default.
Borrower shall immediatelv-turn over to Lender upon receipt or collection any
Rents and Profits colleclad or received by Borrower after the termination of
Barrower's License or after dzfault by Borrower under this Agreement, the Note,
the Security Instrument or any Of the other Loan Documents. Any such Rents
and Profits not turned over by Beirowver to Lender as required hereby shall be
held by Borrower in trust for Lender.

3. Warranties of Borrowes. Borrower warrants, represents and covenants as to each
Lease now or hereafter covering all or any part of the Frooarty:

(a) Lease in Full Force and Effect. Each Lease is in fiii feice and effect, valid and
enforceable in accordance with its terms and has not beer: modified, amended or
altered, whether in writing or orally, since delivery thereof to-cender; in the event
Borrower shall hereafter enter into 2 modification, amendrient, renewal, or
extension of any Lease, Borrower shall deliver a copy of such agreement to
Lender ;

{9))] No Default. No default exists on the part of the Tenant or Borrower thereunder
and to the best of Borrower's knowledge, no event has occurred and is
continuing which would result in any such default but for the requirement that
notice be given or a period of time shall pass in accordance with the terms of the
Lease;

{c) Limitation on Advance Collection of Rent. No rent has been collected more than
one (1)} month in advance;

(d) No Previous Assignment of Lease. There is no assignment or pledge of any
Lease, or any interest therein, nor Rents and Profits arising therefrom, other than
in favor of Lender;
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No Setoffs. To Borrower's knowledge, no Tenant has any defense, setoff or
counterclaim against Borrower, except as expressly provided under any Lease;

No Concessions Granted. All rent due under each Lease has been coliected and
no concession has been granted to any Tenant in the form of a waiver, release,
reduction, discount or other alteration of rent due or to become due thereunder,
except as expressly set forth in such Lease,

No Option to Purchase. No Lease grants to the Tenant thereunder, or anyone
else, an option to purchase, or a right of first refusal to purchase, any part of the
Property;

Owner of Landlord's Interest. Borrower is the sole owner of the entire fandtord's
interest in all Leases and it has not and will not perform or fail to perform any acts
or execute any other instruments which might prevent Lender from fully
exercising its rights under the terms, covenants and conditions of this
\greement; and

Authciity of Borrower. Borrower has full right, power and authority to assign the
Leases-and the Rents and Profits to Lender and Borrower has not done any act
which niigh( prevent Lender from exercising its rights under this Agreement.

4. Borrower's Covenants Y5ith Respect to Leases. Borrower covenants with respect to

each Lease:

(a)

Enforcement. Borrowar shall, at Borrower's sole cost and expense, enforce
{except by termination of the Leases) the performance or observance of each
and every term, covenant ang condition of the Leases to be performed or
observed by the Tenants thereunder. Without the prior written consent of
Lender, Borrower shall not (i) amerid ‘modify, cancel, terminate (except following
a default by the Tenant thereunder w'ich has not been cured within the period, if
any, expressly provided for such cuie in.the Lease) any Lease, (i) waive,
excuse, or in any manner release or discharge.any Tenant or guarantors from
their obligations with respect to any | ease, fiitexiend the term of any Lease
entered into prior to the date hereof, or {iv) enislintz any new Lease after the
date hereof. The foregoing consents of Lender m7y e given in advance as to
any Lease or Leases by Lender pursuant to leasing’ guidelines prepared by
Borrower and approved in writing by Lender. Notwithstandiryg the foregoing, with
respect to any lLease which covers 12,500 sgquare feet' or'less of the total
rentable square foolage of the Property, Lender hereby grants permission to
Borrower, revocable at any time immediately upon notice to Bariower without
regard to the due and faithful performance by Borrower under t"ie) Security
Instrument, the Note, this Agreement and the other Loan Documents, 1o take any
of the foregoing actions if in the judgment of Borrower, reasonably exercised,
such actions do not adversely affect Lender's interest in the Property, the Leases
or the Rents and Profits therefrom; provided that, unless Lender has expressly
approved such lease, or amendment or extension thereof, either by special
request of Borrower or by advance approval of lease terms and concessions
pursvant to leasing guidelines prepared from time to time by Borrower and
approved by Lender, such lease must be on market terms, must not contain
concessions to the tenant or provide for monetary payments by Borrower which
would cause the net effective rent thereunder to be less than a sum which, when
combined with the rentals which are required to be paid under all other leases
covering the Property, would not be sufficient to cover the normal cperating
expenses and taxes of the Property, debt service on the indebtedness evidenced
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by the Note, and a reasonable reserve for capital replacements and
improvements.

{b) No Advance Collection of Rent. Borrower shall not collect any Rents and Profits
more than one (1) month in advance of the date on which they become due
under the terms of any Lease; nor shall Borrower discount any future accruing
Rents and Profits.

{c) No Assignment Without Consent. Borrower shall not consent to any assignment
of any Lease, or any subletting thereunder, whether or not in accordance with its
terms, without the prior written consent of Lender. Notwithstanding the foregoing
provision, Lender hereby grants permission to Borrower, revocable at any time
immediately upon notice to Borrower without regard to the due and faithful
performance by Borrower under the Note, the Security Instrument, this
Agreement and the other Loan Documents, to consent to any such assignment of
Lease or any subletting thereunder if such assignment or subletting is permitted
without Borrower's consent under the applicable Lease or if in the judgment of
soriower, reasonably exercised, such actions do not adversely affect Lender's
inie’est in the Property, the Leases or the Rents and Profits therefrom.

(d) No Furiie: Assignment: No Subordination. Borrower shall not execute any
further assignments of any of the Leases or Rents and Profits, or any interest
therein, or suifer or permit any such assignment to occur by operation of law; nor
shall Borrower request, consent to, agree to or accept a subordination of any
Lease to any mortgage. deed of trust or other encumbrance, or any other Lease
or suffer or permit conversion of any Lease to a subtease.

(e) Performance of Obligations; Notice; Appear and Defend. Borrower shall faithfully
perform and discharge all obligauons of the landlord under the L.eases, and shali
give prompt written notice to Lendzr hot later than five (5) days after Borrower's
recelpt of any notice of default fromany Tenant or any other person, and shall
furnish Lender with a complete copy-ui such notice. Borrower shall appear in
and defend, at no cost to Lender, any aclion or proceeding arising under or in
any manner connected with any Lease.

5. Rights of Lender. Borrower hereby grants to Lender the felipwing rights:

(a) Lender as Creditor in Debtor-Relief Proceedings. Lenuer aiter any Default by
Borrower under the Loan Documents, and Lender's exertisz of its rights
permitted hereunder, shall be deemed to be a creditor of each’(£nant in respect
of any assignments for the benefit of creditors and any bankruptey ~awrangement,
reorganization, insolvency, dissolution, receivership or other— deptor-relief
proceedings affecting such Tenant {without obligation on the part of Lender,
however, to file timely claims in such proceedings or otherwise pursue creditor's
rights therein).

{b) Copies of Leases; Right to Assign. Lender shall have the right to require at any
time and from time to time that Borrower promptly furnish to Lender original or
certified copies of all Leases now existing or hereafter created. Lender shall
have the right to assign Borrower's right, title and interest in the L.eases to any
subsequent helder of the Note and Security Instrument or any interest therein, or
to any person acquiring title to all or any part of the Property through foreclosure
or otherwise. Any subsequent assignee shall have all the rights and powers
herein provided to Lender.
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(c} Right of Performance. In the event Borrower shall fait to perform any of its
agreements hereunder, Lender shall have the right, upon not less than 10
Business Days prior written notice of such failure to Borrower and the continued
failure of Borrower to perform any such agreement, to take any action permitted
under this Agreement as Lender may deem necessary or appropriate to protect
its interest. No action by Lender hereunder shall release Borrower from its
obligations under this Agreement.

(d) Rights Upon Default. Upon any Default by Borrower under this Agreement, or
under the Note, Security Instrument or any other Loan Documents, that
continues beyond any applicable notice, grace and cure periods set forth in
Section 20 of the Security Instrument, Lender shall have the following rights and
remedies either in person or by a receiver appointed by the court, to the extent
permitted by applicable law:

{i) Use and Possession. To use and possess, without rental or charge, the
personal property of Borrower located on the Property and used in the
operation or occupancy thereof, and to apply any of the Rents and
Profits to pay instaliments due for personal property rented or purchased
on credit, insurance premiums on personal property, or other charges
relaiing to personal property on the Property;

{ii) Management and Operation of Property. To take possession of the
Property,«r:anage and operate the Property and Borrower's business
thereon, and 1o take possession of and use all books of accounts and
financial records .of Borrower and its  properly managers or
representatives relating to the Property;

{iit) New Leases and Canvellation of Existing Leases. To execute new
Leases of any part of the Froperty, including Leases that exiend beyond
the term of the Security Insturient, and to cancel or alter any existing
leases;

{iv) [intentionally deleted};

{v) Right to Enforce. To enforce any and all of e rights and remedies of an
assignee under applicable law in such manner, 2nd at such time or times
as Lender may elect in its sole discretion arnd wiinout regard to the
adequacy of its security,

(vi) Suit to Enforce Assignment.  Bring an action against-Borrower for
turnover of Rents and Profits collected by Borrower after Borrower's
default hereunder, or under the Note, the Security instrument or any of
the other Loan Documents: and/or

{vii) Obtain Appointment of Receiver to Enforce Assignment. Bring an action
against Borrower to obtain the appointment of a receiver to collect and
pay over to Lender the Rents and Profits from the Property. Lender may,
in its sole and absolute discretion, seek the appointment of a receiver
solely to collect the Rents and Profits from the Property, or may seek the
appointment of a receiver to operate the Property and coliect the Rents
and Profits. Borrower hereby stipulates to the Court its consent to such
appointment of a receiver if at the time of Lender's request Borrower is in
default hereunder, or under the Note, the Security Instrument or any of
the other Loan Documents.

QB\E90966.00008\8208480 .4 6




0919118061 Page: 7 of 14

UNOFFICIAL COPY

(e) No Loss of Rights upon Enforcement. No enforcement action of the type
authorized by Paragraph 5{d) above, and no collection, distribution, or application
of Rents and Profits by Lender, shall do any of the following:

{i} No Mortgagee in Possession. Make Lender a mortgagee in possession
of the Property, except if Lender takes actual physical pessession and
control of the real property in its own name;

(i} No Action. Caonstitute an action, render any of Borrower's obligations to
Lender unenforceable, or otherwise limit any rights available to Lender,
or

(i) No Bar lo Deficiency Judgment. Be deemed to create any bar to a
deficiency judgment pursuant to any provision of law governing or
relating to deficiency judgments following the enforcement of any
encumbrance, lien, or security interest, notwithstanding that the action,
collection, distribution, or application may reduce the indebtedness
secured by the assignment or by any deed of trusl or other security
instrument.

(N Lender As/corrower's Attorney-in-Fact. Borrower hereby appoints Lender as its
true and lawfut attorney-in-fact, with full power of substitution and with power of
Lender in its own-name and capacity, or in the name and capacity of Borrower, to
perform the acie’ specified under Paragraph 5{d) above, and otherwise to
demand, collect, reczive and give complete acquittance for any and all Rents and
Profits accruing from (the Property and, at Lender's discretion, to make any
settlement of any claims, either in its own name or in the name of Borrower, or
otherwise, which Lender may'deem necessary or desirable in order to collect and
enforce the payment of the Kedtsand Profits. This power is coupled with an
interest and is irrevocable during thie ‘erm of this Agreement; provided, however,
that Lender shall not exercise its ‘righis under such power unless or untit a
Default exists and Lender or a receivdi has. taken possession or control of the
Property pursuant to applicable legal proce dure.

(g) Lender's Rights Not Obligations. None or-ipe. rights granted to Lencer
hereunder, including without limitation the paymen? 5 authorization of payment
of any protective payments, shall be construed as obli¢ations of Lender and all
such rights shall be in addition to all other rights of Lenzer under the Note,
Security Instrument and other Loan Documents and may be exercised, if at all,
concurrently or in any order or priority, as determined by Lendzr.« If Borrower
fails to- make any payment or do any act as herein provided, or i lender deems
that its interest hereunder or under the Security Instrument could-bé ‘mpaired,
then Lender shall have the right {but not the obligation) and without riotice to or
demand on Borrower, and without releasing Borrower from any obligation
hereunder, to make or do the same in such manner and to such extent as Lender
may deem necessary to protect Lender's rights, including, without limitation, fo
appear in and defend any action or proceeding purporting to affect the rights or
powers of Lender, and to pay necessary costs and expenses, employ counsel
and incur and pay reascnable attorneys' fees and costs in conneclion therewith.
Borrower shall indemnify, defend and hold Lender harmiess from and against
any and all liabilities, losses and damages which Lender may incur under the
Leases, or by reason of this Agreement, and from any and all claims and
demands whatscever which may be asserted against Lender by reason of any
alteged obligations to be performed or discharged by Lender under any Lease or
this Agreement. Should Lender incur any lability, loss or damage under any
Lease, or under or by reason of this Agreement, Borrower shall immediately
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upon demand reimburse Lender for the amount thereof, together with all costs
and expenses and reasonable attorneys’ fees incurred by Lender. All of the
foregoing sums shall bear interest until paid at the then applicable rate set forth
in the Note and shall be secured by the Security Instrument and all other Loan
Documents which secure the Note,

6. Payment of Property Expenses. In addition to the rights granted io it by the Security
Instrument, Lender is hereby authorized {but shall not be obligated), out of the Rents and
Profits received hereunder, to pay, in such order of priority as Lender determines, all
rents, laxes, assessments and charges on the Property, or any portion thereof, to insure
the land, buildings and improvements located thereon, and to expend such other sums as
may be in its judgment necessary or proper to defend title, or property, or use thereof,
recover Renls and Profits, or otherwise exercise its rights hereunder. Lender may (but
shall not be obligated to} advance funds for any of the above purposes, and any amount
50 haid or advanced shall be a first and prior claim on the Rents and Profits realized from
theProperty, and shall be repaid to Lender before any other distribution of the Rents and
Protits” Should the Rents and Profits be insufficient to pay advances so made by Lender,
any unpaid-halance shall, at the option of Lender, become a part of the indebtedness
secured by ihe Security Instrument and the other Loan Documents which secure the
Note and shall bzar interest from the date of advancement at the interest rate sel forth in
the Note.

7. Application of Rents.and Profits. All sums collected and received by the Lender out of
the rents, issues, income 200 profits from the any of the Leases foliowing the occurrence
and during the continuanca.uf’a default beyond all applicable notice, grace and cure
periods under this Agreement, ‘'he Note, the Security Instrument or any of the other Loan
Documents shall be applied in atcordance with the lllinois Mortgage Foreclosure Law
{Chapter 735, Sections 5/15-1101 gt seu., lllinois Compiled Statutes) and, if not specified
in such act, any amount received or conected by Lender pursuant to this Agreement shall
be applied to the following items, the pricrity)of payment of such items to be within the
sole discretion of Lender; provided, howevel, Anat, subject to any applicable requirement
of law, any security deposits actually received oy Lender shall be held, applied and
disbursed as provided in the applicable Leases:

{a) Repayment to Lender. To the repayment to'Lepder of any and all amounts
advanced hy it or cosls and expenses incurres —urder the terms of this
Agreement, together with interest at the then applicatic rate specified in the
Note;

(b} Payment of Taxes and Assessments. To the payment of taxes, assessments
and charges and the expense of insurance, operalion, meintenance and
management of, repairs to and improvements on the Property, but-Lznder shall
not be obligated to pay any taxes, assessments or charges or to keep-insurance
on, operate, maintain or manage or make repairs 1o or improvements on the
Property;

{(c) Payment of Expenses. To the payment of all other reasonable and necessary
expenses of the management, protection and preservation of the Property, but
without obligation to manage, protect or preserve the Property; and/or

(d) Payment of Amounts Due Under Loan Documents. To the payment of all
amounts due or to become due under the Note, Security Instrument, or any other
Loan Document which secures the Note, or any extension or renewal thereof,
whether by way of principal, interest, or otherwise. The surplus, if any, after full
payment of the above, shalt be paid to Borrower.
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8. Limitation on Lender's Duties. Nothing herein contained, or contained in the Note,
Security Instrument, or any other Loan Document, shail be deemed to create any
responsibility or liability on the part of Lender for renlal of the Property, or any part
thereof, or for collection of Rents and Profits, or for the control, care, management or
repair of the Praperty, or any portion thereof, or any personal property, or for the carrying
out of any of the terms or provisions of any Lease, or for any other thing which is
authorized herein or the failure to do any of the foregoing, or for any waste of the
Property by Tenants under any of the Leases or by any other party, or for any dangerous
or defective condition of the Propenrty, or for any negligence in the management, upkeep,
repair or control of the Property resulting in loss or injury or death to any Tenant,
licensee, employee or stranger. This Agreement is a grant of rights to Lender and shall
not be deemed to constitute Lender a "mortgagee in possession” or be held to create any
duties or liabilities on the part of Lender, except as herein expressly set forth.

9. Eniorcement of Agreement by Lender. Subject to comphiance with all applicable laws,
Leraer is hereby vested with fult power to use all measures, legal and equitabie, deemed
by iUrecessary or proper to enforce this Agreement and to collect the Rents and Profits
assigned” horeunder, including the right of Lender or its designee to enter upon the
Property, Or/ary part thereof, with process of faw, and take possession of all or any part
of the Property, tegether with all personal property, fixtures, documents, books, records,
papers and accouris of Borrower relating thereto as herein specified, and to exclude
Borrower, its agents a:ia servants, wholly therefrom. Lender shall be under no obiigation
to pursue any of the tiahts or claims assigned to it hereunder, and does not assume any
of the liabilities in coniestion with or arising or growing out of the covenants and
agreements of Borrower in the Lcases.

10. Default Under Agreement; Defat/it Under Note and Loan Documents. Any Default by
Borrower in the performance of any ebiigation, covenant or agreement contained herein
shall constitute and be deemed 1o be a Zefault under the terms of the Note, the Security
Instrument and all other Loan Documents, crititling Lender to exercise any and all of the
rights and remedies contained therein, including: without imitation, the right to declare all
sums secured by the Security Instrument immeiately due and payable.

11. No Waiver For Failure to Act. The failure of Lenderac.avail itself of any of the terms,
covenants and conditions of this Agreement for any pevied of time, or at any time or
times, shall not be construed as or deemed to be a waiver st.apy of its rights under the
terms hereof or under the Note, Security Instrument, or any olhertoan Documents.

12. Duration of Assignment. This Agreement, and the rights granted'to 2ad for the benefit
of Lender hereunder, shall remain in full force and effect so long as the indebtedness and
obligations evidenced by the Note and secured by the Security Instrumen{ 2 other Loan
Documents, or any extension or renewal thereof, remain unpaid or unperterred and, in
the event of foreclosure, whether by private sale or court action, during any period of
redemption and until the recording of the deed issued under such foreclosure
proceedings and until the defivery of actual and complete possession of the Property to
the grantee in such deed. Upon payment and performance in full of the indebtedness
and obligations evidenced by the Note and secured by the Security Instrument or any
other Loan Document, this Agreement shall terminate; however, the affidavit, letter or
statement of any officer or authorized representative of Lender, showing that any part of
such indebtedness remains unpaid, shall be and constitule conclusive evidence of the
validity, effectiveness and conlinuing force of this Agreement, and any person or entity
may, and is hereby expressly authorized to, rely completely thereon.

13. Remedies Cumuiative. The rights and remedies provided herein shall not be exclusive
but shalt in all respects be cumulative and in addition to the rights, powers, and remedies
retained by Lender under the Note, Security Instrument and any other Loan Document.

QB\890966.0000818208480.4 9
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Successors Bound. The terms, covenants and conditions contained herein shall run
with the Property, shall inure to the benefit of and bind the parties hereto and their
respective heirs, successors and assigns permitted under the Security Instrument.

Severability. |f any term of this Agreement, or the application thereof to a person or
circumstance, shall to any extent be declared invalid or unenforceable, the remainder of
this Agreement, or the application of such term, to persons or circumstances other than
those to which it is invalid or unenforceable shall not be affected thereby and each term
of this Agreement shall remain valid and enforceable to the fullest extent permitted by
law.

Notices. Except for any notice required by applicable law to be given in another
manner, all notices provided pursuant to this Agreement shall be deemed to be given and
received in accordance with the Notices provision of the Security Instrument.

Fec eclosure; Recognition of Leases. In the event that Lender elects following any
defauit <f Borrower under any Loan Document to declare any or all Tenant Leases (as
defined in Faragraph 19 of the Security Instrument) to be prior and superior to the lien of
the Security Instrument and to recognize the rights of the Tenant(s) (as defined in said
Paragraph 19) ‘iwereunder, the priority and recognition of any Tenant Lease shall not
extend to any provisions of such Tenant Lease which have been made or entered into in
contravention of any express requirement of this Agreement, the Security Instrument or
any other Loan Documenrt, and any such provisions shall not be binding upon Lender or
any purchaser at a foreciosira sale following an election to declare such Tenant Lease to
be prior and superior to tris’ Security Instrument, and the Tenant under such Tenant
Lease shall be bound to and shall_attorn to Lender or such purchaser under all other
provisions of such Tenant Leasz and shall have no claim against Lender or such
purchaser on account of any provisigns which are rendered non-binding by virtue of the
foregoing provisions; provided, that noting herein shall be deemed to be a waiver by
such Tenant of any right or claim such Teran! may have against the onginat Borrower on
account of such provisions; and provided ‘tuithier that the foregoing provisions of this
paragraph shall be subject to the terms ef‘any Subordination, Nondisturbance and
Attornment Agreement, or eguivalent written insirumant, which may be executed by
Lender in favor of any Tenant.

Present and Absolute Assignment. This Agreement is oxpressly intended for the
benefit and protection of Lender, and all subsequent holders @ithe Note and Security
Instrument now held by Lender and all persons holding a pariicipating interest therein,
and Borrower understands that this Agreement is a PRESENT ABSOLUTE
ASSIGNMENT OF THE RENTS AND PROFITS AND OF LANDLORG SGMNTEREST IN
LEASES, subject only to the revocable license granted under Paragraph 2.bj-above.

Amendments. This Agreement may not be amended, modified or changed, nor shall
any waiver of any provisions hereof be effective, except only by an instrument in writing
and signed by the party against whom enforcement is sought.

Governing Law. This Agreement shall be governed by and construed and enforced in
accordance with the laws of the United States of America and any rules, reguiations or
orders issued or promulgated thereunder applicable to the affairs of, or transactions
entered into, by Lender as a naticnal banking association; and this Agreement shall, to
the extent not covered thereby, otherwise be governed by, and construed and enforced in
accordance with, the laws of the state where the Property is located without giving effect
to any choice of law rule that would cause the application of the laws of any jurisdiction
other than such state,

(1B\890966.00008\8208480.4 10
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21, Release of Assignment. The recording of any valid full reconveyance or full release of
the Security Instrument shall operate as a release of this Agreement in favor of the then
owner of the Property; provided, however, that the recording of any valid partial
reconveyance or partial release of the Security Instrument shall operate as a release of
this Agreement only with respect to that portion of the Property thereby reconveyed or
released from the Security Instrument, the term Property as used in this Agreement being
deemed thereafter to refer only to that portion of the Property remaining encumbered by
the Security Instrument and the term Borrower as used in this Agreement being deemed
thereafter to refer only to the owner or owners of such remaining portion of the Property.

22. Waiver of Jury Trial. To the fullest extent permitted by law, Borrower and Lender
HEREBY WAIVE THEIR RESPECTIVE RIGHT TO TRIAL BY JURY in any action,
proceeding andfor hearing on any matter whatsoever arising out of, or in any way
connected with, the Note, this Security Instrument or any of the Loan Documenits, or the
antorcement of any remedy under any law, statute, or regulation. Neither party will seek
to corsofidate any such action in which a jury has been waived, with any other action in
whick 2 jury trial cannot or has not been waived. Each party acknowledges that it has
received th2 advice of counsel with respect to this waiver.

23. Conflicts with Security Instrument. The provisions of this Agreement shall prevail over
any inconsisteni-provisions set forth in the Security Instrument or other Loan Documents.

ISIGNATURES ON NEXT PAGE]

QB\830966.00008\8208480 .4 11




0919118061 Page: 12 of 14

UNOFFICIAL COPY

IN WITNESS WHEREOQF, Borrower has executed this Agreement as of the day and year
first written above.

BORROWER:

THE SHOPS AT KINGSBURY SQUARE, LLC,
an lllinois limited liability company

noisHfnited liability company

"y

n Hii

By: Kingsbury Boatyarcy}

Its:  Manager
By: if L
Print Name: Charles R. Malk
its: Manager

DOCUMENT IS NOT 70 BE EXECUTED IN COUNTERPARTS
OR UNDER % FOWER OF ATTORNEY
ALL SIGNATURES MUST BE ACKNOWLEDGED

QB'890966.00008\8208480.4 12
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STATE OF ILLINOIS

COUNTY OF éa.lé _
l, _~ Zo[{w

ACKNOWLEDGEMENT

)
) SS.

)
@\M\K

, a Notary Public in and for said County, in the State
aforesaid, do iereby c:e)rtify that Charles R. Malk, as the Manager of Kingsbury Boatyard, LLC, an lllinois
limited liability company, the Manager of The Shops at Kingsbury Square, LLC, an Winois limited liabiity
company, who is/pe'sonally known to me to be the same person whose name is subscribed to the
foregoing instrument as ‘such Manager, appeared before me this day in person and acknowledged that he
signed and defivered the said instrument as his own free and voluntary act and as the free and voluntary

act of said companies, for the uses and purposes therein set forth.

Given under my hand and nciarial seal, this Q aday of July, 2009.

(Seal) -~

oy .

MY

mﬂ-mm.ﬂkﬁﬂm

OFFICIAL SEAL ‘

LOLLY BLANK
O3

Py v

2 i
. A

Z'f’ ILI ﬁ\M\K

Ndtary Public

(Type or Print Name)

Commission Expires:

01-23%

QB\890966.00008\8208480
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

The Property is located in the City of Chicago, County of Cook, State of Illinois and is described as
follows:

LOTS 1 THROUGH 12, INCLUSIVE, IN BLOCK 46 IN CHICAGO LAND COMPANY'S
RESUBDIVISION OF BLOCKS 38, 37, 46, 47, 48, 55, 56, 62, 63, 70, 71, 74 AND 84
TOGETHER WITH LOT 1 IN BLOCK 50, ALL IN ELSTON ADDIT!ION TO CHICAGO,
BEIMG A SUBDIVISION OF PART OF SECTION 5, TOWNSH!P 39 NORTH, RANGE 14,
EAST CF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
FILED FOR RECORD MAY 26, 1873 AND RECORDED JUNE 11, 1873 IN BOOK 4 OF
PLATS ONPAGE 83 AS DOCUMENT NUMBER 104948, IN COOK COUNTY, ILLINOIS.

Address: 1550 N. Kingsbury Stregt, Chicago, lllinois

Tax Parcel Numbers:  17-05-212-004-0000
17-05-212-002-00%0
17-05-212-003-00¢0
17-05-212-004-0000
17-05-212-005-0000
17-05-212-006-0000
17-05-212-007-0000
17-05-212-008-0000
17-05-212-008-0000
17-05-212-010-0000
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