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Program

Certificate of Exemption

Report Mortgage Fravd
800-532-8785

The property identified as: ' PIN: 27-13-402-018-0000

Address:

Street: 7300 159th Street

Street line 2:

City: Orland Park State: IL ZIP Code: 60462

Lender: Goldman Sachs Commercial Mortgage Capital, L.7:

Borrower: DDR Orland Park HD LLC, a Delaware limited liability coinzariy

Loan / Mortgage Amount: $400,000,000.00

This property is located within Cook County and is exempt from the requirements of 765 ILCS 77/7J 2t seq. because it is
commercial property.

Certificate number: FAG08B19-199D-439D-B9B1-CCDFFQ8C0334 Execution date: 10/08/2009
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DRAWN OUTSIDE OF THE
STATE OF ILLINOIS
BY AND MAIL TO:

Michael Weinberger, Esq.

Cleary Gottlizo Steen & Hamilton LLP
One Liberty Plaza

New York, New York 10006

CCILUATERAL IS OR INCLUDES FIXTURES
STATE OF ILLINOIS

COUNTY OF COOK

MORTGAGE. ASSIGNMENT OF RENTS AND LEASES, COLLATERAL ASSIGNMENT
OF PROPERTY AGREEMENTS, SECURITY AGREEMENT AND FIXTURE FILING

This Mortgage, Assignment of Rents and Leases, Collateral Assignment of
Property Agreements, Security Agreement and Fixture Fitiag'(as amended from time to time,
this “Mortgage™) is made, and is executed as of October 8, 20095y DDR ORLAND PARK HD
LLC, a Delaware limited liability company, successor by mergerto HG Orland Park HD, LLC,
an Illinois limited liability company (together with its permitted sucCessors and permitted
assigns, “Mortgagor™), whose address for all purposes hereunder is 3300 Enferprise Parkway,
Beachwood, Ohio 44122, for the benefit of GOLDMAN SACHS COMMEF CIAL MORTGAGE
CAPITAL, L.P., a Delaware limited partnership (together with all its successors and assigns, the
“Mortgagee”), whose address for all purposes hereunder is 6011 Connection Drive Snite 550,
[rving, Texas 75039.

ARTICLE 1

DEFINITIONS

Section 1.1 Definitions. As used herein, the following terms shall have the
following meanings: ‘

“Borrower™: Collectively, Mortgagor, together with the other Persons executing
the Loan Agreement as “Borrower”.

“Indebtedness™ The sum of all principal, interest and other amounts due from
Borrower under, or secured by, the Loan Documents.
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“Loan Agreement’”: The Loan Agreement, dated as of the date hereof, by and
between Mortgagee, as lender, and Borrower, as borrower, as the same may be replaced,
amended, supplemented, extended or otherwise modified from time to time,

“Loan Documents”; The (1) Loan Agreement, (2) that certain promissory note,
dated as of the date hereof, executed by Borrower pursuant to the Loan Agreement, in the
original principal amount of $400,000,000 (as the same may be amended, supplemented,
modified, replaced and/or divided into multiple Notes and in effect from time to time, the “Note”
or “Notes”, as applicable), (3) this Mortgage and the other mortgages and deeds of trust executed
by Borrower pursuant to the Loan Agreement, (4) all other documents now or hereafter executed
by Mortgagorand/or Borrower or any other person or entity to evidence or secure the payment of
the Indebtednese;-and (5) all modifications, restatements, extensions, renewals and replacements
of the foregoing.

“Obligations™: All of the agreements, covenants, conditions, warranties,
representations and other obiigations (other than to repay the Indebtedness) made or undertaken
by Borrower under the Loan Decuments.

“Mortgaged Property’”: All of the following, or any interest therein (whether now
owned or hereafter acquired):

(1)  the real property desciiued in Exhibit A attached hereto and made a part
hereof, together with any greater estate tierein as hereafter may be acquired by
Mortgagor (the “Land™),

(2)  all buildings, structures and otherinprovements, now or at any time
situated, placed or constructed upon the Land (the “Iraprovements™),

(3)  all right, title and interest of Mortgagor in-anr to all materials, machinery,
supplies, equipment, fixtures, apparatus and other items of parsenal property now owned
or hereafter acquired by Mortgagor and now or hereatter attached to,installed in or used
in connection with any of the Improvements or the Land, including, ‘without limitation,
any and all partitions, dynamos, window screens and shades, drapes, rugs and other floor
coverings, awnings, motors, engines, boilers, furnaces, pipes, plumbing, cieaning, call
and sprinkler systems, fire extinguishing apparatus and equipment, water tanks;
swimming pools, heating, ventilating, plumbing, lighting, communications and-eisvator
fixtures, laundry, incinerating, air conditioning and air cooling equipment and systems,
gas and electric machinery and equipment, disposals, dishwashers, furniture, refrigerators
and ranges, securities systems, art work, recreational and pool equipment and facilities of
all kinds, water, gas, electrical, storm and sanitary sewer facilities of all kinds, and all
other utilities whether or not situated in easements together with all accessions,
replacements, betterments and substitutions for any of the foregoing (the “Fixtures™),

(4)  all right, title and interest of Mortgagor in and to all goods, accounts,
general infangibles, instruments, documents, accounts receivable, chattel paper,
investment property, securities accounts and all other personal property of any kind or
character, including such items of personal property as defined in the UCC, now owned
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or hereafter acquired by Mortgagor and now or hereafter affixed to, placed upon, used in
connection with, arising from or otherwise related to the Land and/or the Improvements
or which may be used in or relating to the planning, development, financing or operation
of the Land and/or the Improvements, including, without limitation, furniture,
furnishings, equipment, machinery, money, insurance proceeds, condemnation awards,
accounts, contract rights, trademarks, goodwill, chattel paper, documents, trade names,
licenses and/or franchise agreements, rights of Mortgagor under leases of Fixtures or
other personal property or equipment, inventory, all refundable, returnable or
reimbursable fees, deposits or other funds or evidences of credit or indebtedness
deposited by or on behalf of Mortgagor with any governmental authorities, boards,
corporations, providers of utility services, public or private, including specifically, but
without limitation, all refundable, returnable or reimbursable tap fees, utility deposits,
commitmer. fees and development costs and all refunds, rebates or credits in connection
with a reduction-in real estate taxes and assessments against the Land and/or
Improvements as-a result of tax certiorari or any applications or proceedings for reduction

(the “Personalty™);

(5)  all reservcsy escrows or impounds required under the Loan Agreement and
all unrestricted deposit accovnts (including tenant’s security and cleaning deposits and
deposits with respect to utility seryices) maintained by or on behalf of Mortgagor with
respect to the Land and/or Improvenerits,

(6)  all right, title and interest of Mortgagor in and to all plans, specifications,
shop drawings and other technical descriptions prepared for construction, repair or
alteration of the Improvements, and all amendmzpts and modifications thereof (together
with any and all modifications, renewals, extensions’and substitutions of the foregoing,
the “Plans™),

(7)  subject to the rights of Mortgagor hereunderand under the Loan
Agreement, all leasehold estates, leases, subleases, sub-subleascs. licenses, concessions,
occupancy agreements or other agreements {written or oral, now or at any time in effect
and every modification, amendment or other agreement relating thereto, including every
guarantee of the performance and observance of the covenants, conditiéns and
agreements to be performed and observed by the other party thereto} which giant a
possessory interest in, or the right to use or occupy, all or any part of the Larid and/or
Improvements, together with all related security and other deposits (together with any
and all modifications, renewals, extensions and substitutions of the foregoing, the
“Leases™),

(8)  subject to the rights of Mortgagor hereunder and under the Loan
Agreement, all right, title and interest of Mortgagor in and to all of the rents, revenues,
income, proceeds, issues, profits (including all oil or gas or other mineral royaities and
bonuses), security and other types of deposits, and other benefits paid or payable and to
become due or payable by parties to the Leases other than Mortgagor for using, leasing,
licensing, possessing, occupying, operating from, residing in, selling or otherwise
enjoying any portion or portions of the Land and/or Improvements (the “Rents™),
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(9)  all right, title and interest of Mortgagor in and to all other contracts and
agreements 1n any way relating to, executed in connection with, or used in, the
development, construction, use, occupancy, operation, maintenance, enjoyment,
acquisition, management or ownership of the Land and/or Improvements or the sale of
goods or services produced in or relating to the Land and/or Improvements (together with
any and all modifications, renewals, extensions and substitutions of the foregoing, the
“Property Agreements™), including, without limitation, all right, title and interest of
Mortgagor in, to and under (a} all construction contracts, architects’ agreements,
engineers’ contracts, utility contracts, letters of credit, escrow agreements, maintenance
agreements, management, leasing and related agreements, parking agreements,
equipraent leases, service contracts, operating leases, catering and restaurant leases and
agreemerits, agreements for the sale, lease or exchange of goods or other property,
agreemernts for the performance of services, permits, variances, licenses, certificates and
entitlements, Zr}.all material agreements and instruments under which Mortgagor or any
of its affiliates orihe seller of the Mortgaged Property have remaining rights or
obligations in respect of Mortgagor’s acquisition of the Mortgaged Property, (c)
applicable business licerises, variances, entitlements, certificates, state health department
licenses, liquor licenses, t50d service licenses, licenses to conduct business, certificates
of need and all other permits, licenses and rights obtained from any Governmental
Authority or private Person, (d)al’ rights of Mortgagor to receive monies due and to
become due under or pursuant to the Property Agreements, (¢) all claims of Mortgagor
for damages arising out of or for brea:h of or default under the Property Agreements, (f)
all rights of Mortgagor to terminate, amend, supplement, modify or waive performance
under the Property Agreements, to compel perfarmance and otherwise to exercise all
remedies thereunder, and, with respect to Propeiry-Agreements that are letters of credit,
to make any draws thereon, and (g) to the extent ro¢ included in the foregoing, all cash
and non-cash proceeds, products, offspring, rents, revenues, issues, profits, royalties,
income, benefits, additions, renewals, extensions, substiutions, replacements and
accessions of and to any and all of the foregoing,

(10) all right, title and interest of Mortgagor in and to all rights, privileges,
titles, interests, liberties, tenements, hereditaments, rights-of-way, casements, sewer
rights, water, water courses, water rights and powers, air rights and develoyment rights,
licenses, permits and construction and equipment warranties, appendages anu
appurtenances appertaining to the foregoing, and all right, title and interest, ifany. of
Mortgagor in and to any streets, ways, alleys, underground vaults, passages, strips‘or
gores of land adjoining the Land or any part thereof,

(11)  all accessions, replacements, renewals, additions and substitutions for any
of the foregoing and all proceeds thereof,

(12)  subject to the rights of Mortgagor hereunder or under the Loan
Agreement, all insurance policies, unearned premiums therefor and proceeds from such
policies, including, without limitation, the right to receive and apply the proceeds of any
insurance, judgments or settlements made in licu thereof, covering any of the above
property now or hereafter acquired by Mortgagor,
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(13) all right, title and interest of Mortgagor in and to all mineral, riparian,
littoral, water, oil and gas rights now or hereafter acquired and relating to all or any part
of the Land and/or Improvements,

(14) all of Mortgagor’s right, title and interest in and to any awards,
remunerations, reimbursements, settlements or compensation heretofore made or
hereafter to be made by any Governmental Authority pertaining to the Land,
Improvements, Fixtures or Personalty, and

(15) all after acquired title to or remainder or reversion in any of the property
(or anyportion thereof) described herein.

“LCC”: The Uniform Commercial Code of the state in which the Mortgaged
Property is located or. if the creation, perfection and enforcement of any security interest herein
granted is governed by tie laws of a state other than the state in which the Mortgaged Property is
located then, as to the matter in question, the Uniform Commercial Code in effect in that state.

Capitalized terras ased herein but not otherwise defined shall have the respective
meanings ascribed to such termsm theLoan Agreement.

ARTICLE 2
HABEMNDUM

Section 2.1 Grant. To secure in partihe full and timely payment of the
Indebtedness and the full and timely performance of tie Uhligations, and for good and valuable
consideration, the receipt and sufficiency of which are hercoy acknowledged, Mortgagor HAS
MORTGAGED, GIVEN, GRANTED, BARGAINED, SGLD, TRANSFERRED,
WARRANTED, PLEDGED, ASSIGNED and CONVEYED, and dees hereby MORTGAGE,
GIVE, GRANT, BARGAIN, SELL, TRANSFER, WARRANT, PLEDGE, ASSIGN and
CONVEY to Mortgagee, with power of trust, its heirs, successors and assigns (subject to
Permitted Encumbrances) the Mortgaged Property, TO HAVE AND TO HOLD all of the
Mortgaged Property (subject to Permitted Encumbrances) unto and, for the use-and benefit of
Mortgagee, its heirs, successors and assigns in fee simple forever, and Mortgagesdies hereby
bind itself, its heirs, successors and assigns to WARRANT AND FOREVER DEFEN the title
to the Mortgaged Property (subject to Permitted Encumbrances) unto Mortgagee and its fieirs,
successors and assigns.

ARTICLE 3

DEFAULT AND FORECLOSURE

Section 3.1 Remedies. [f an Event of Default exists and is continuing, Mortgagee
may, at Mortgagee’s election, take such action permitted at law or in equity, without notice or
demand (except as explicitly provided in the Loan Agreement), as it deems advisable to protect
and enforce its rights against Mortgagor and to the Mortgaged Property, including but not limited
to, any or all of the following rights, remedies and recourses each of which may be pursued
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concurrently or otherwise, at such time and in such order as Mortgagee may determine, in its sole
discretion, without impairing or otherwise affecting the other rights and remedies of Mortgagee:

(a) Acceleration. Declare the Indebtedness to be immediately due and payable,
without further notice, presentment, protest, notice of intent to accelerate, notice of acceleration,
demand or action of any nature whatsoever (each of which hereby is expressly waived by
Mortgagor (except as provided in the Loan Agreement)), whereupon the same shall become
immediately due and payable.

(b) Entry on Mortgaged Property. Enter the Mortgaged Property and take
exclusive possession thereof and of all books, records and accounts relating thereto. If
Mortgagor remiains in possession of the Mortgaged Property after the occurrence and during the
continuation of 2a Event of Default and without Mortgagee’s prior written consent, Mortgagee
may invoke any lezal cemedies to dispossess Mortgagor,

{c) Operation of Mortgaged Property. Whether or not a receiver has been
appointed pursuant to Section 3_1(e) hereof, hold, lease, develop, manage, operate, control and
otherwise use the Mortgaged Frepariy upon such terms and conditions as Mortgagee may deem
reasonable under the circumstances ‘making such repairs, alterations, additions and
improvements and taking other actions 4rom time to time, as Mortgagee deems reasonably
necessary or desirable), exercise all righis‘and powers of Mortgagor with respect to the
Mortgaged Property, whether in the name ol viortgagor or otherwise, including without
limitation the right to make, cancel, enforce or riod'fy leases, obtain and evict tenants, and
demand, sue for, collect and receive all Rents, and 4pply all Rents and other amounts collected
by Mortgagee in connection therewith in accordance witn the provisions of Section 3.7 hereof.

(d) Foreclosure and Sale. (1) Institute proceedings for the complete foreclosure of
this Mortgage, by exercise of the STATUTORY POWER OF SALF or otherwise, in which case
the Mortgaged Property may be sold for cash or credit in one or iieie parcels or in several
interests or portions and in any order or manner.

(1)  With respect to any notices required or permitted undas the UCC,
Mortgagor agrees that ten (10) Business Days’ prior written notice shall be deemed
commercially reasonable. At any such sale by virtue of any judicial proceedings o any other
legal right, remedy or recourse including power of sale, the title to and right of possession of any
such property shall pass to the purchaser thereot, and to the fullest extent permitted by law,
Mortgagor shall be completely and irrevocably divested of all of its right, title, interest, claim
and demand whatsoever, either at law or in equity, in and to the property sold and such sale shall
be a perpetual bar both at law and in equity against Mortgagor, and against all other persons
claiming or to claim the property sold or any part thereof, by, through or under Mortgagor.
Mortgagee may be a purchaser at such sale and if Mortgagee is the highest bidder, may credit the
portion of the purchase price that would be distributed to Mortgagee against the Indebtedness in
lieu of paying cash.

(e} Receiver. Prior to, concurrently with, or subsequent to the institution of
foreclosure proceedings, make application to a court of competent jurisdiction for, and {to the
extent permitted by applicable law) obtain from such court as a matter of strict right and without
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notice to Mortgagor or anyone claiming under Mortgagor or regard to the value of the
Mortgaged Property or the solvency or insolvency of Mortgagor or the adequacy of any
collateral for the repayment of the Indebtedness or the interest of Mortgagor therein, the
appointment of a receiver or receivers of the Mortgaged Property, and Mortgagor irrevocably
consents to such appointment. Any such receiver or receivers shall have all the usuval powers and
duties of receivers in similar cases, including the full power to rent, maintain and otherwise
operate the Mortgaged Property upon such terms as may be approved by the court, and shall
apply such Rents in accordance with the provisions of Section 3.7 hereof.

(f) Other. Exercise all other rights, remedies and recourses granted under the
Loan Documeits or otherwise available at law or in equity (including an action for specific
performance of 2ny covenant contained in the Loan Documents, or a judgment on the Notes
either before, during or after any proceeding to enforce this Mortgage).

Sectionr 2.7 Separate Sales. The Mortgaged Property may be sold in one or more
parcels and in such manner and order as Mortgagee in its sole discretion, may elect, subject to
applicable law; the right ¢7 sale arising out of any Event of Default shall not be exhausted by any
one or more sales.

Section 3.3 RemediesCumulative, Concurrent and Nonexclusive. Mortgagee
shall have all rights, remedies and recouis<s granted in the Loan Documents and available at law
or equity (including the UCC), which rights4a) shall be cumulative and concurrent and shall be
in addition to every other remedy so provided o permitted, (b) may be pursued separately,
successively or concurrently against Mortgagor, or/against the Mortgaged Property, or against
any one or more of them, at the sole discretion of Mottgagee, (¢) may be exercised as often as
occasion therefor shall arise, and the exercise or failure o.<ercise any of them shall not be
construed as a waiver or release thereof or of any other rigit. remedy or recourse, and (d) are
intended to be, and shall be, nonexclusive. No action by Mortguges in the enforcement of any
rights, remedies or recourses under the Loan Documents or otherwize.at law or equity shall be
deemed to cure any Event of Default.

Section 3.4 Release of and Resort to Collateral. Mortgagee may release,
regardless of consideration and without the necessity for any notice to or consent ty the holder of
any subordinate lien on the Mortgaged Property, any part of the Mortgaged Properiy-without, as
to the remainder, in any way impairing, affecting, subordinating or releasing the liern ei security
interests created in or evidenced by the Loan Documents or their stature as a first and prier lien
and security interest in and to the Mortgaged Property. For payment of the Indebtedness,
Mortgagee may resort to any other security in such order and manner as Mortgagee may elect.

Section 3.5 Waiver of Redemption, Notice and Marshaling of Assets. To the
fullest extent permitted by Jaw, Mortgagor hereby irrevocably and unconditionally waives and
releases (a) all benefit that might accrue to Mortgagor by virtue of any present or future statute of
limitations or “moratorium law” or other law or judicial decision exempting the Mortgaged
Property or any part thereof, or any part of the proceeds arising from any sale of any such
property, from attachment, levy or sale on execution or providing for any appraisement,
valuation, stay of execution, exemption from civil process, redemption reinstatement (to the
extent permitted by law} or extension of time for payment, (b) any right to a marshaling of assets
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or a sale in inverse order of alienation, and (c) any and all rights it may have to require that the
Mortgaged Property be sold as separate tracts or units in the event of foreclosure.

Section 3.6 Discontinvance of Proceedings. If Mortgagee shall have proceeded
to invoke any right, remedy or recourse permitted under the Loan Documents and shall thereafter
elect to discontinue or abandon it for any reason, Mortgagee shall have the unqualified right to
do so and, in such an event, Mortgagor and Mortgagee shall be restored to their former positions
with respect to the Indebtedness, the Obligations, the Loan Documents, the Mortgaged Property
and otherwise, and the rights, remedies, recourses and powers of Mortgagee shall continue as if
the right, remedy or recourse had never been invoked, but no such discontinuance or
abandonment-shall waive any Event of Default which may then exist or the right of Mortgagee
thereafter to exercise any right, remedy or recourse under the Loan Documents for such Event of
Default.

Section 2.7 Application of Proceeds. Except as otherwise provided in the Loan
Documents and unless otkerwise required by applicable law, the proceeds of any sale of, and the
Rents and other amounts generated by the holding, leasing, management, operation or other use
of the Mortgaged Property, shall'rC applied by Mortgagee (or the receiver, if one is appointed) in
the following order or in such other oraer as Mortgagee shall determine in its sole discretion:

(a) to the payment of the réasonable costs and expenses of taking possession of
the Mortgaged Property and of holding, usiry, ieasing, repairing, improving and selling the
same, including, without limitation (1) receiver’s tezs and expenses, (2) court costs, (3)
reasonable attorneys’, accountants’, appraisers’, envivonmental consultants’, engineers’ and other
experts’ fees and expenses, (4) costs of advertisemen?, (5) costs of procuring title searches, title
policies and similar data and assurance with respect to titl. £6) the payment of all applicable
transfer taxes and mortgage recording taxes, and (7) the payrnent of all ground rent, real estate
taxes and assessments;

{b) to the payment of all amounts, other than the unpaid-principal balance of the
Note and accrued but unpaid interest, which may be due under the Loan Jocuments;

(c) to the payment of the Indebtedness and performance of the Dbiigations in
such manner and order of preference as Mortgagee in its sole discretion may deicrnune; and

(d) the balance, if any, to the payment of the Persons legally entitled tnersio.

If Mortgagee shall be ordered, in connection with any bankruptcy, insolvency or
reorganization of Mortgagor, to restore or repay to or for the account of Mortgagor or its
creditors any amount theretofore received under this Section 3.7, the amount of such restoration
or repayment shall be deemed to be a part of the Indebtedness so as to place Mortgagee in the
same position it would have been in had such amount never been received by Mortgagee.

Section 3.8 Occupancy After Foreclosure. The purchaser at any foreclosure sale
pursuant to Section 3.1(d) shall become the legal owner of the Mortgaged Property (subject to
Permitted Encumbrances). All occupants of the Mortgaged Property shall, at the option of such
purchaser, become tenants of the purchaser at the foreclosure sale and shall deliver possession
thereof immediately to the purchaser upon demand. It shall not be necessary for the purchaser at

8
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said sale to bring any action for possession ot the Mortgaged Property other than the statutory
action of forcible detainer in any justice court having jurisdiction over the Mortgaged Property.

Section 3.9 Additional Advances and Disbursements: Costs of Enforcement. If
any Event of Default has occurred and is continuing, Mortgagee shall have the right, but not the
obligation, to cure such Event of Default in the name and on behalf of Mortgagor. All sums
advanced and expenses incurred at any time by Mortgagee under this Section 3.9, or otherwise
under this Mortgage or any of the other Loan Documents or applicable law, shall bear interest
from the date that such sum is advanced or expense incurred, to and including the date of
reimbursement, computed at the Default Rate, and all such sums, together with interest thereon,
shall constitutc.additions to the Indebtedness and shall be secured by this Mortgage and
Mortgagor coverants and agrees to pay them to the order of Mortgagee promptly upon demand.

Sectior. 3.10 No Mortgagee in Possession. Neither the enforcement of any of the
remedies under this Article 3, the assignment of the Rents and Leases under Article 4, the
collateral assignment of the Property Agreements under Article 5, the security interests under
Article 6, nor any other reiiedies afforded to Mortgagee under the Loan Documents, at law or in
equity shall cause Mortgagee to-Ue deemed or construed to be a mortgagee in possession of the
Mortgaged Property, to obligate Mo:tgagee to lease the Mortgaged Property or attempt to do so,
or to take any action, incur any expetise; or perform or discharge any obligation, duty or liability
whatsoever under any of the Leases or ottieravise. Mortgagor shall, and hereby agrees to
indemnify Mortgagee for, and to hold Mortge gee harmless from and against, any and all claims,
liability, expenses, losses or damages which mayy or might be asserted against or incurred by
Morigagee, as the case may be, solely by reason of Mortgagee’s status as an assignee pursuant to
the assignment of Rents and Leases contained herein, butexcluding any claim to the extent of
Mortgagee’s gross negligence or willful misconduct. Sheulé Mortgagee incur any such claim,
liability, expense, loss or damage, the amount thereof, inclucing all actual expenses and
reasonable fees of attorneys, shall constitute Indebtedness securad kereby, and Mortgagor shall
reimburse Mortgagee therefor within five (5) Business Days after demand therefor.

ARTICLE 4

ASSIGNMENT OF RENTS AND LEASES

Section 4.1 Assignment. Mortgagor does hereby presently, absolutely and
unconditionally assign to Mortgagee, Mortgagor’s right, title and interest in all current 29 future
Leases and the absolute, unconditional and continuing right to receive and collect all Rents, it
being intended by Mortgagor that this assignment constitutes a present, outright, immediate,
continuing and absolute assignment and not an assignment for additional security only. Such
assignment to Mortgagee shall not be construed to bind Mortgagee to the performance of any of
the covenants, conditions or provisions contained in any such Lease or otherwise impose any
obligation upon Mortgagee. Mortgagee shall have no responsibility on account of this
assignment for the control, care, maintenance, management or repair of the Mortgaged Property,
tor any dangerous or defective condition of the Mortgaged Property, or for any negligence in the
management, upkeep, repair or control of the Mortgaged Property. Mortgagor agrees to execute
and deliver to Mortgagee such additional instruments, in form and substance satisfactory to
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Mortgagee, as may hereafter be requested by Mortgagee to further evidence and confirm such
assignment.

Section 4.2 License. Notwithstanding that Mortgagor hereby presently grants to
Mortgagee an outright, immediate, continuing and absolute assignment of the Rents and Ieases
and not merely the collateral assignment of, or the grant of a lien or security interest in, the Rents
and Leases, Mortgagee hereby grants to Mortgagor and its successors and not to any tenant or
any other person, a revocable license to collect and receive the Rents and to retain, use and enjoy
the same and otherwise exercise all rights as landlord under any Lease, in each case subject to
the terms hereof and of the Loan Agreement. Upon the occurrence and during the continuance
of any Event ot Default, (a) the license granted herein to Mortgagor shall immediately and
automatically cease and terminate and shall be void and of no further force or effect, (b)
Mortgagee shall immediately be entitled to possession of all Rents (whether or not Mortgagee
enters upon or takei eontrol of the Mortgaged Property) and (c) at the request of Mortgagee,
Mortgagor shall deliver written notice to all tenants and subtenants under any of the Leases
either (1) notifying such tenznts and subtenants that all Rent due under the Leases shall continue
to be paid to the Cash Management Account or (ii) instructing such tenants and subtenants to
remit all Rents due under the Leases to such other account as Mortgagee shall notify Mortgagor
in writing; provided that, if such Evint of Default ceases to exist, the license described in the
foregoing clause (a) shall automaticaliy be reinstated. Notwithstanding said license, Mortgagor
agrees that Mortgagee, and not Mortgagot, snzll be deemed to be the creditor of each tenant or
subtenant under any Lease in respect to assigiments for the benefit of creditors and bankruptcy,
reorganization, insolvency, dissolution or receivership proceedings affecting such tenant or
subtenant (without obligation on the part of Mortgagee, however, to file or make timely filings of
claims in such proceedings or otherwise to pursue creditors’ rights therein}, with an option to
apply in accordance with the Loan Documents any money reeeived from such tenant or
subtenant in reduction of any amounts due under the LoanZocuments. Upon the occurrence and
during the continuance of an Event of Default, any portion of tke Rents held by Mortgagor shall
be held in trust for the benefit of Mortgagee for use in the payment a7 the Indebtedness.

Section 4.3 Certain Rights of Mortgagee. Subject to the revocable license
granted above, upon the occurrence and during the continuance of an Event.of Default,
Mortgagee shall have the immediate and continuing right, power and authority eitaer in person
or by agent, without bringing any action or proceeding, or by a receiver appointed by a'court,
without the necessity of taking possession of the Mortgaged Property in its own namie, aad
without the need for any other authorization or action by Mortgagor or Mortgagee, in acdiion to
and without limiting any of Mortgagee’s rights and remedies hereunder, under the Loan
Agreement and any other Loan Documents and as otherwise available at law or in equity, (a) to
notify any tenant or other person that the Leases have been assigned to Mortgagee and that all
Rents are to be paid directly to Mortgagee, whether or not Mortgagee has commenced or
completed foreclosure or taken possession of the Mortgaged Property; (b) to settle, compromise,
release, extend the time of payment of, and make allowances, adjustments and discounts of any
Rents or other obligations in, to and under the Leases; (¢) to demand, sue for, collect, receive and
enforce payment of Rents, including those past-due and unpaid and other rights under the Leases,
prosecute any action or proceeding, and defend against any claim with respect to the Rents and
Leases, (d) to enter upon, take possession of and operate the Mortgaged Property whether or not
foreclosure under this Mortgage has been instituted and without applying for a receliver; (e) to

10

e s i o P 0 T R



0928244079 Page: 12 of 26

UNOFFICIAL COPY

lease all or any part of the Mortgaged Property; and/or (f) to perform any and all obligations of
Mortgagor under the Leases and exercise any and all rights of Mortgagor therein contained to the
full extent of Mortgagor’s rights and obligations thereunder.

Section 4.4 Irrevocable Instructions to Tenants. At Mortgagee’s request,
Mortgagor shall deliver a copy of this Mortgage to each tenant under a Lease and to each
manager and managing agent or operator of the Mortgaged Property, and Mortgagee shall have
the continuing right to do so. Mortgagor irrevocably directs any tenant, manager, managing
agent, or operator of the Mortgaged Property, without any requirement for notice to or consent
by Mortgagor, to comply with all demands of Mortgagee under this Article 4 and to turn over to
Mortgagee on-demand all Rents which it receives. Mortgagor hereby acknowledges and agrees
that payment oi any Rents by a person to Morigagee as hereinabove provided shall constitute
payment by such person, as fully and with the same effect as if such Rents had been paid to
Mortgagor. Mortgcgee is hereby granted and assigned by Mortgagor the right, at its option, upon
revocation of the licerise granted herein, upon an Event of Default that is continuing, to enter
upon the Mortgaged Property in person or by agent, without bringing any action or proceeding,
or by court-appointed receiver to.collect the Rents. Any Rents collected prior to or after the
revocation of the license shall be’2uplied in accordance with the provisions of the Loan
Agreement. Neither the enforcement otlany of the remedies under this Article 4 nor any other
remedies or security interests atforded to Mortgagee under the Loan Documents, at law or in
equity shall cause Mortgagee to be deemed ¢r construed to be a mortgagee in possession of the
Mortgaged Property, to obligate Mortgagee o lease the Mortgaged Property or attempt to do so,
or to take any action, incur any expense, or performior discharge any obligation, duty or liability
whatsoever under any of the Leases or otherwise. (vlortgagor shall, and hereby agrees to
indemnify Mortgagee for, and to hold Mortgagee harinl<ss from and against, any and all claims,
liability, expenses, losses or damages which may or might r¢ asserted against or incurred by
Mortgagee solely by reason of Mortgagee’s status as an assiziice pursuant to the assignment of
Rents and Leases contained herein, but excluding any claim to the extent caused by Mortgagee’s
gross negligence or willful misconduct. Should Mortgagee incur 207 zuch claim, liability,
expense, loss or damage, the amount thereof, including all actual experses and reasonable fees of
attorneys, shall constitute Indebtedness secured hereby, and Mortgagor shall.reimburse
Mortgagee therefor within ten (10) Business Days after demand.

Section 4.5 Unilateral Subordination. Mortgagee may, at any time and from time
to time by specific written instrument intended for the purpose, unilaterally subordiraie the lien
of this Mortgage to any Lease, without joinder or consent of, or notice to, Mortgagor, ary-fenant
or any other person, and notice is hereby given to each tenant under a Lease of such right to
subordinate. No such subordination shall constitute a subordination to any lien or other
encumbrance, whenever arising, or improve the right of any junior lienholder; and nothing herein
shall be construed as subordinating this Mortgage to any Lease.

ARTICLE 5

COLLATERAL ASSIGNMENT OF PROPERTY AGREEMENTS

Section 5.1 Collateral Assignment. Mortgagor does hereby collaterally assign
and pledge to Mortgagee, Mortgagor’s right, title and interest in, to and under all current and
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future Property Agreements. Such collateral assignment to Mortgagee shall not be construed to
bind Mortgagee to the performance of any of the covenants, conditions or provisions contained
in any such Property Agreement or otherwise impose any obligation upon Mortgagee.
Mortgagor agrees to execute and deliver to Mortgagee such additional instruments, in form and
substance satisfactory to Mortgagee, as may hereafter be requested by Mortgagee to further
evidence and confirm such collateral assignment.

Section 5.2 Retained Rights of Mortgagor. Subject to the other provisions of this
Article 5 and the provisions of the other Loan Documents, for so long as no Event of Default
shall have occurred and be continuing, Mortgagor may exercise all of its rights and privileges
under the Proyerty Agreements and shall have the exclusive right and authority to deal with,
enjoy the benefitunder, grant any consents and approvals under, and amend, modify or
terminate, such Froperty Agreements, collect, receive and retain for its own benefit all monies
due or to become 21e under such Property Agreements, sue and enforce all claims of Mortgagor
for damages arising undersuch Property Agreements, and retain for its own benefit all items
described in clause (d) of paragraph (9) of the definition of “Mortgaged Property”™ above, if and
to the extent not prohibited by the Loan Agreement or the other Loan Documents. Upon the
occurrence and during the contiiivance of any Event of Default, the rights of Mortgagor
described in this Section 5.2 shall inimediately and automatically cease and terminate and shall
be void and of no further force or eftect, provided that, if such Event of Default ceases to exist,
such rights shall automatically be reinstated’ To the extent not prohibited by the applicable
Property Agreement, any amounts held by Mortgagor as a party to the Property Agreements shall
be held in trust for the benefit of Mortgagee for ise in the payment of the Indebtedness.

Section 5.3 Exercise of Assigned Riglits: Mortgagor hereby irrevocably directs
the grantor or licensor of, or the contracting party to, any Froperty Agreement, upon demand
from Mortgagee, to recognize and accept Mortgagee as the rarty to such Property Agreement for
any and all purposes as fully as it would recognize and accept Mortgagor and the performance of
Mortgagor thereunder; provided, that Mortgagee hereby covenantsin-Mortgagor that it will not
make such demand except upon the occurrence and during the contitwance of an Event of
Default. Upon the occurrence, and during the continuance, of an Event ¢t [Yefault, without
further notice or demand and at Mortgagor’s sole cost and expense, Mortgagee shall be entitled
to exercise all rights of Mortgagor arising under the Property Agreements. Mcrtgzgor hereby
acknowledges and agrees that payment of any amounts owing under any Property/Azreement by
a person to Mortgagee as hereinabove provided shall constitute payment by such peison; as fully
and with the same effect as if such amounts had been paid to Mortgagor. Any amounts co.lected
shall be applied in accordance with the provisions of the Loan Agreement. At Mortgagee’s
request, Mortgagor shall deliver a copy of this Mortgage to each grantor or licensor of or the
contracting party to a Property Agreement, and Mortgagee shall have the continuing right to do
50.

Section 5.4 Indemnity. Mortgagor shall, and hereby agrees to indemnify
Mortgagee for, and to hold Mortgagee harmless from and against, any and all claims, liability,
expenses, losses or damages which may or might be asserted against or incurred by Mortgagee
solely by reason of Mortgagee’s status as an assignee pursuant to the collateral assignment of
Property Agreements contained herein, but excluding any claim to the extent caused by
Mortgagee’s gross negligence or willful misconduct. Should Mortgagee incur any such claim,
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liability, expense, loss or damage, the amount thereof, including all actual expenses and
reasonable fees of attorneys, shall constitute Indebtedness secured hereby, and Mortgagor shall
reimburse Mortgagee therefor within ten (10) Business Days after demand.

Section 5.5 Property Agreement Covenants. (a) Mortgagor shall perform and
observe, in a timely manner, all of the covenants, conditions, obligations and agreements of
Mortgagor under the Property Agreements and shall suffer or permit no delinquency on its part
to exist thereunder if such action is prohibited by the Loan Agreement, or would have a Material
Adverse Effect.

‘b)  Mortgagor shall not (i) sell, assign, transfer, mortgage or pledge any
Property Agrecinent or any such right or interest under any Property Agreement, or (ii) cancel,
terminate, amend, supplement or modify any Property Agreement, in either case, if such action is
prohibited by the Loar Agreement or would have a Material Adverse Effect.

(c)  Morgagor shall exercise all reasonable efforts to enforce or secure the
performance of each and every obligation, covenant, condition and agreement to be performed
by the franchisor, manager, licenser, grantor or other contracting party under the Property
Agreements, if the failure to take sueiiaction would have a Material Adverse Effect.

ARTICLE 6

SECURITY AOREEMENT

Section 6.1 Security Interest. This ivieitgage constitutes both a real property
mortgage and a “Security Agreement” on personal property within the meaning of the UCC and
other applicable law and with respect to the Personalty, Fir'tures, Plans, Leases, Rents and
Property Agreements (said portion of the Mortgaged Property seuject to the UCC, the
“Collateral”). The Mortgaged Property includes both real and perseiial property and all other
rights and interests, whether tangible or intangible in nature, of Mortgugor in the Mortgaged
Property. Mortgagor, by executing and delivering this Mortgage, hereby giants to Mortgagee, a
first and prior security interest in the Personalty, Fixtures, Plans, Leases, Reats and Property
Agreements and all other Mortgaged Property which is personal property to sesure the payment
of the Indebtedness and performance of the Obligations, subject only to Permittea
Encumbrances, and agrees that Mortgagee shall have all the rights and remedies of'a-secured
party under the UCC with respect to such property including, without limiting the gencrality of
the foregoing, the right to take possession of the Collateral or any part thereof, and to take such
other measures as Mortgagee may deem necessary for the care, protection and preservation of
the Collateral. Upon request or demand of Mortgagee, during the continuance of an Event of
Default, Mortgagor shall at its expense assemble the Collateral and make it available to
Mortgagee at the Mortgaged Property. Mortgagor shall pay to Mertgagee on demand any and all
expenses, including actual reasonable legal expenses and attorneys’ fees, incurred or paid by
Mortgagee in protecting the interest in the Collateral and in enforcing the rights hereunder with
respect to the Collateral. Any notice of sale, disposition or other intended action by Mortgagee
with respect to the Collateral sent to Mortgagor in accordance with the provisions hereof at least
ten {10) Business Days prior to such action, shall constitute commercially reasonable notice to
Mortgagor. The proceeds of any disposition of the Collateral, or any part thereof, shall, except
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as otherwise provided in the Loan Documents or required by law, be applied by Mortgagee in
accordance with Section 3.7 hereof.

Section 6.2 Further Assurances. Mortgagor shall execute and deliver to
Mortgagee and/or file, in form and substance satisfactory to Mortgagee, such further statements,
documents and agreements, financing statements, continuation statements, and such further
assurances and instruments, and do such further acts, as Mortgagee may, from time to time,
reasonably consider necessary, desirable or proper to create, perfect and preserve Mortgagee’s
security interest hereunder and to carry out more effectively the purposes of this Mortgage, and
Mortgagee may cause such statements and assurances to be recorded and filed, at such times and
places as mav e required or permitted by law to so create, perfect and preserve such security
interest; provided that such further statements, documents, agreements, assurances, instruments
and acts do not inicrzase the liability or obligations or decrease the rights of Mortgagor from
those provided forinthe Loan Documents. As of the date hereof, Mortgagor’s chief executive
office and principal piaceof business is at the address set forth in the first paragraph of this
Mortgage, and Mortgagor'shall promptly notify Mortgagee of any change in such address.

Section 6.3 Fixture tiling. This Mortgage shall also constitute a “fixture filing”
for the purposes of the UCC upon ali o1 the Mortgaged Property which is or is to become
“fixtures” (as that term is defined in uie UCC), upon being filed for record in the real estate
records of the ¢ity or county wherein suck fi<tures are located. Information concerning the
security interest herein granted may be obtaired at the addresses of Debtor (Mortgagor) and
Secured Party (Mortgagee) as set forth in the first paragraph of this Mortgage. The
organizational identification number of Debtor (Mortsagor) is 4726875.

ARTICLE 7

MISCELLANEOUS

Section 7.1 Notices. Any notice required or permiftea‘tz.be given under this
Mortgage shall be given in the manner described in the Loan Agreement

Section 7.2 Covenant Running with the Land. All representaticns, warranties,
covenants and Obligations contained in the Loan Agreement are incorporated heiern by this
reference and, to the extent relating to the Mortgaged Property, are intended by the purties to be,
and shall be construed as, covenants running with the land. All persons or entities who ragy have
or acquire an interest in the Mortgaged Property shall be deemed to have notice of, and be bound
by, the terms of the Loan Agreement and the other Loan Documents; however, no such party
shall be entitled to any rights thereunder without the prior written consent of Mortgagee.

Section 7.3 Attomey-in-Fact. Mortgagor hereby irrevocably appoints Mortgagee
and its successors and assigns as its attorney-in-fact, which appointment is irrevocable and
coupled with an interest (a) to execute and/or record any notices of completion, cessation of
labor or any other notices that Mortgagee deems appropriate to protect Mortgagee’s interest, if
Mortgagor shall fail to do so within ten (10) days after written request by Mortgagee, (b) upon
the issuance of a deed or assignment of lease pursuant to the foreclosure of this Mortgage or the
delivery of a deed or assignment of lease in lieu of foreclosure, to execute all instruments of
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assignment, conveyance or further assurance with respect to the Leases, Rents, Personality,
Fixtures, Plans and Property Agreements in favor of the grantee of any such deed or the assignee
of any such assignment of lease and as may be necessary or desirable for such purpose, (c) to
prepare, execute and file or record financing statements, continuation statements, applications for
registration and like papers necessary to create, perfect or preserve Mortgagee’s security interests
and rights in or to any of the Collateral, and (d) while any Event of Default exists, to perform any
obligation of Mortgagor hereunder; however: (1) Mortgagee shall not under any circumstances
be obligated to perform any obligation of Mortgagor; (2) any sums advanced by Mortgagee in
such performance shall be included in the Indebtedness and shall bear interest at the Default
Rate; (3) Mortgagee as such attorney-in-fact shall only be accountable for such funds as are
actually received by Mortgagee; and (4) Mortgagee shall not be liable to Mortgagor or any other
person or entity for any failure to take any action which it is empowered to take under this
Section 7.3.

Section. 7.4 Successors and Assigns. For so long as any portion of the
Indebtedness remains outstaading, this Mortgage shall be binding upon and inure to the benefit
of Mortgagee and Mortgagor apd their respective successors and assigns.

Section 7.5 No Waiver.| Any failure by Mortgagee to insist upon strict
performance of any of the terms, provisiuns or conditions of the Loan Documents shall not be
deemed to be a waiver of same, and Mortzagee shall have the right at any time to nsist upon
strict performance of all of such terms, provisions and conditions.

Section 7.6 Subrogation. To the cstcnt proceeds of the Notes have been used to
extinguish, extend or renew any indebtedness against.he Mortgaged Property, then Mortgagee
shall be subrogated to all of the rights, liens and interests existing against the Mortgaged
Property and held by the holder of such indebtedness and shzall-have the benefit of the priority of
all of the same, and such former rights, liens and interests, if any’, ave not waived, but are
continued in full force and effect in favor of Mortgagee.

Section 7.7 Loan Agreement. If any conflict or inconsisuwiicy exists between this
Mortgage and the Loan Agreement, the Loan Agreement shall govern,

Section 7.8 Release. Upon payment in full of the Indebtedness aid performance
in full of all of the outstanding Obhigations, or upon the sale of the Mortgaged Properi-in the
manner permitted by the Loan Agreement, the estate hereby granted shall cease, terminete,and be
void and Mortgagee, at Mortgagor’s expense, shall release the liens and security interests created
by this Mortgage.

Section 7.9 Waiver of Stay, Moratorium and Similar Rights. Mortgagor agrees,
to the full extent that it may lawfully do so, that it will not at any time insist upon or plead or in
any way take advantage of, and hereby waives, any appraisement, valuation, stay, marshaling of
assets, exemption, extension, redemption or moratorium law now or hereafter in force and effect
so as to prevent or hinder the enforcement of the provisions of this Mortgage or the indebtedness
secured hereby, or any agreement between Mortgagor and Mortgagee or any rights or remedies
of Mortgagee.
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Section 7.10 Waiver of Jury Trial; Consent to Jurisdiction. (a) TO THE
MAXIMUM EXTENT PERMITTED UNDER APPLICABLE LAW, MORTGAGOR
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY AGREES TO WAIVE ITS
RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR
ARISING OUT OF THIS MORTGAGE, ANY OTHER LOAN DOCUMENT, OR ANY
DEALINGS, CONDUCT, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR
ACTIONS BY IT RELATING TO THE SUBJECT MATTER OF THIS MORTGAGE. THE
SCOPE OF THIS WAIVER IS INTENDED TO ENCOMPASS ANY AND ALL DISPUTES
THAT MAY BE FILED IN ANY COURT AND THAT RELATE TO THE SUBJECT
MATTER OF THIS TRANSACTION, INCLUDING WITHOUT LIMITATION, CONTRACT
CLAIMS, TORT CLAIMS, BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON
LAW AND STATUTORY CLAIMS. MORTGAGOR ACKNOWLEDGES THAT THIS
WAIVER IS A MATERIAL INDUCEMENT TO ENTER INTO THIS MORTGAGE.
MORTGAGOR FURTHER WARRANTS AND REPRESENTS THAT IT HAS REVIEWED
THIS WAIVER WITt ITS LEGAL COUNSEL, AND THAT IT KNOWINGLY AND
VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION
WITH LEGAL COUNSEL. THIS WAIVER IS IRREVOCABLE, MEANING THAT IT MAY
NOT BE MODIFIED EITHER OKALLY OR IN WRITING, AND THE WAIVER SHALL
APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS, SUPPLEMENTS OR
MODIFICATIONS TO THIS MORTCAGE, OR ANY OTHER LOAN DOCUMENTS OR
AGREEMENTS RELATING TO THIS MCRTGAGE. IN THE EVENT OF LITIGATION,
THIS MORTGAGE MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY THE
COURT.

(b) MORTGAGOR HEREBY CONSENTS FOR ITSELF AND IN RESPECT
OF ITS PROPERTIES, GENERALLY, UNCONDITIONALLY AND IRREVOCABLY, TO
THE NONEXCLUSIVE JURISDICTION OF THE FEDERAL AND STATE COURTS IN THE
STATE OF NEW YORK WITH RESPECT TO ANY PROCEEDING RELATING TO ANY
MATTER, CLAIM OR DISPUTE ARISING UNDER THE LOANOCUMENTS OR THE
TRANSACTIONS CONTEMPLATED THEREBY. MORTGAGOR #URTHER CONSENTS,
GENERALLY, UNCONDITIONALLY AND IRREVOCABLY, TO THE NONEXCLUSIVE
JURISDICTION OF THE STATE AND FEDERAL COURTS OF THE STATEIN WHICH
ANY OF THE COLLATERAL IS LOCATED IN RESPECT OF ANY PROCEEDING
RELATING TO ANY MATTER, CLAIM OR DISPUTE ARISING WITH RESTECT TO
SUCH COLLATERAL. MORTGAGOR FURTHER IRREVOCABLY CONSENTS TO THE
SERVICE OF PROCESS, GENERALLY, UNCONDITIONALLY AND IRREVOCABLY, AT
THE ADDRESSES SET FORTH IN SECTION 9.8 OF THE LOAN AGREEMENT IN
CONNECTION WITH ANY OF THE AFORESAID PROCEEDINGS IN ACCORDANCE
WITH THE RULES APPLICABLE TO SUCH PROCEEDINGS. TO THE EXTENT
PERMITTED BY APPLICABLE LAW, MORTGAGOR HEREBY IRREVOCABLY WAIVES
ANY OBJECTION WHICH IT MAY NOW HAVE OR HAVE IN THE FUTURE TO THE
LAYING OF VENUE IN RESPECT OF ANY OF THE AFORESAID PROCEEDINGS
BROUGHT IN THE COURTS REFERRED TO ABOVE AND AGREES NOT TO PLEAD OR
CLAIM IN ANY SUCH COURT THAT ANY SUCH ACTION OR PROCEEDING
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT
FORUM. NOTHING HEREIN SHALL AFFECT THE RIGHT OF MORTGAGEE TO SERVE
PROCESS IN ANY MANNER PERMITTED BY LAW OR TO COMMENCE
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PROCEEDINGS OR OTHERWISE PROCEED AGAINST MORTGAGOR IN ANY
JURISDICTION.

Section 7.11 Headings. The Article, Section and Subsection titles hereof are
inserted for convenience of reference only and shall in no way alter, modify, limit or define, or
be used in construing, the scope, intent or text of such Articles, Sections or Subsections,

Section 7.12 Governing Law. THIS MORTGAGE SHALL BE GOVERNED
BY, AND BE CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE IN
WHICH THE MORTGAGED PROPERTY IS LOCATED. NOTWITHSTANDING THE
FOREGOING; (1) THE PROVISIONS OF THE LOAN AGREEMENT ARE INCORPORATED
HEREIN BY REFERENCE, AND (ii) ARTICLE 5 HEREOF SHALL BE GOVERNED BY,
AND CONSTRULED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW
YORK.

Section 7.15 ‘Hold Harmless. Mortgagor shall and does hereby agree to defend,
indemnity and hold harmless Mortgagee from and against any and all claims, losses, expenses,
damages and liabilities (including without limitation, all reasonable fees and expenses of
attorneys) which may arise or be incurred or accrue in connection herewith or in connection with
an obligation of Mortgagor hereunder-with respect to the Mortgaged Property, except, in each
case, to the extent incurred as a result o Y€ gross negligence or willful misconduct of
Mortgagee. Should Mortgagee incur any svc'iclaim, loss, expense, damage or liability, the
amount thereof, including all reasonable expenscs and reasonable fees of attorneys and
reasonable costs and expenses associated with aciieny taken by Mortgagee in defense thereof, or
otherwise in protecting its interests hereunder, shall constitute additions to the Indebtedness and
shall be secured hereby, and Mortgagor covenants and agries to reimburse Mortgagee promptly

upon demand.

Section 7.14 Entire Agreement. This Mortgage and the other Loan Documents
embody the entire agreement and understanding between Mortgagee apd Mortgagor pertaining to
the subject matter hereof and thereof and supersede all prior agreements, understandings,
representations or other arrangements, whether express or implied, written crioral, between such
parties relating to the subject matter hereof and thereof. This Mortgage and th< other Loan
Documents may not be contradicted by evidence of prior, contemporaneous or subsequent oral
agreements of the parties. There are no unwritten oral agreements between the partice:

Section 7.15 Severability. If any provision of this Mortgage is invalid or
unenforceable, then such provision shall be given full force and eftfect to the fullest possible
extent, and all of the remaining provisions of this Mortgage shall remain in full force and effect
and shall be binding on the parties hereto.

Section 7.16 Variable Rate of Interest. This Mortgage secures, nter alia,
obligations which provide for a variable rate of interest (as described in the Loan Agreement).

Section 7.17 Lien Absolute. Mortgagor acknowledges that this Mortgage and a
number of other Loan Documents and those documents required by the Loan Documents
together secure the Indebtedness. Mortgagor agrees that, to the extent permitted by law, the lien
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of this Mortgage and all obligations of Mortgagor hereunder shall be absolute and unconditional
and shall not in any manner be affected or impaired by:

(a) any lack of validity or enforceability of the Loan Agreement or any other
Loan Document, any agreement with respect to any of the Indebtedness or Obligations or any
other agreement or instrument relating to any of the foregoing;

(b) any acceptance by Mortgagee of any security for or guarantees of any of the
Indebtedness;

(¢) any failure, neglect or omission on the part of Mortgagee to realize upon or
protect any ot the Indebtedness or any of the collateral security therefor, including the Loan
Documents, or‘dre to any other circumstance which might otherwise constitute a defense
available to, or a Gischarge of, Mortgagor in respect of the Indebtedness and Obligations hereby
secured or any collatecal security therefor, including the Loan Documents, or due to any other
circumstance which might-otherwise constitute a defense available to, or a discharge of,
Mortgagor in respect of the'indebtedness or Obligations or this Mortgage (other than the
indefeasible payment in full in'czsiof all the Indebtedness and Obligations hereby secured);

(d) any change in the time, manner or place of payment of, or in any other term
of, all or any of the Indebtedness or Obligations;

(e) any release (except as to the pioperty released), sale, pledge, surrender,
compromise, settlement, nonperfection, renewal,extension, indulgence, alteration, exchange,
modification or disposition of any of the Indebtednessor Obligations hereby secured or of any of
the collateral security therefor;

() any amendment or waiver of or any consent te-any departure from the Loan
Agreement or any other Loan Documents or of any guaranty thereosy if any, and Mortgagee may
in its discretion foreclose, exercise any power of sale, or exercise ary nther remedy availablie to it
under any or all of the Loan Documents without first exercising or enior-ing any of its rights and
remedies hereunder; and

(g} any exercise of the rights or remedies of Mortgagee hereunder.orunder any or
all of the Loan Documents,

Section 7.18 Real Estate Taxes. Mortgagor shall not be entitled to any credit
upon the Indebtedness or deduction from the assessed value of the Mortgaged Property by virtue
of payment of real estate taxes on the Mortgaged Property. [f any law is enacted or adopted or
amended after the date of this Mortgage which deducts the Indebtedness from the value of the
Mortgaged Property for the purpose of taxation or which imposes a tax, either directly or
indirectly, on the Indebtedness or Mortgagee’s interest in the Mortgaged Property, Mortgagor
will pay such tax, with interest and penalties thereon, if any. In the event that the payment of
such tax or interest and penalties by Mortgagor would be unlawful or taxable to Mortgagee or
unenforceable or provide the basis for a defense of usury, then in any such event, Mortgagee
shall have the option, by written notice of not less than 90 days, to declare the Indebtedness
immediately due and payable without the payment of any prepayment premium.
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Section 7.19 Incorporation by Reference. (a) All obligations of Mortgagor under
this Mortgage shall be limited by the provisions of Section 1.5 of the Loan Agreement, the
provisions of which are incorporated herein by this reference.

(b)  The parties hereby acknowledge that the Loan Agreement, among other
things, contains restrictions on the prepayment of the Indebtedness, as well as restrictions on the
sale, transfer and encumbrance of the Mortgaged Property and the ownership interests of
Mortgagor.

Section 7.20 State Specific Provisions. The provisions of Exhibit B attached
hereto are hershy incorporated by reference as though set forth in full herein.

seciion 7.21 Last Dollars Secured. The parties agree that any payments or
repayments of suchindebtedness by Mortgagor shall be and be deemed to be applied first to the
portion of the Indebtedinzss that is not secured hereby, if any, it being the parties” intent that the
portion of the Indebtedriess last remaining unpaid shall be secured hereby.

Section 7.22 Morigage Recording Taxes. Mortgagor hereby covenants to pay
any and all mortgage recording or othr taxes or fees due in connection with this Mortgage.

Section 7.23 Multiple Excreise of Remedies. To the extent permitted by law,
Mortgagor specifically consents and agrecs thiat Mortgagee may exercise rights and remedies
hereunder and under the other Loan Documents separately or concurrently and in any order that
Mortgagee may deem appropriate.

Mortgagor hereby acknowledges receipi o1 a true copy of the within Mortgage.

[No further text on this page; Signature page follows]
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EXECUTED as of the date first above written.

MORTGAGOR:

DDR ORLAND PARK HD LLC, a Delaware
limited liability company, as successor by
merger to BG Orland Park HD, LLC, an
Illinois limited liability company

r/- * "1 7
By: '20"/’/’7(“/#'.@ ﬁ"/(;d#
Name: Franecag.

Title: £evior m‘c%#

Mortgage
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STATE OF Ohio )
T S8, ACKNOWLEDGEMENT

COUNTY OF  [4/A 0046 )
77

I, a Nota blic in and for the county and state aforesaid, DO HEREBY CERTIFY that
, who is personally known to me to be the same person whose
name is subscribed to in the foregoing instrument, appeared before me this day in person and

acknowledged that he/she signed, sealed and delivered the said instrument as the free and
voluntary actas V (Managing member or other TITLE) of
MM /4 (name of entity), for the uses and purposes therein set forth, and

that he/she was dtl‘lly authorized to execute same on behalf of said company.
WITNESS my hzid and Notarial Seal this ¢ iz day of lﬁﬂ][ ., 2009.
7 ~7

Notary Public/ @{/ ,(,M %

Printed Name W f /p Mﬂ( M
My Commission Expires: %/a//) / )0/}

[Notarial Seal] PHEBE ELIZABETH PARKIN
. | Notary Public, State of Ohlo
i¥ | County of Residance: Cuyshoga

@/ Wy Commission Expiess
QY

March 8, 32

Mortgage
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EXHIBIT A

Legal Description

Parcel 1:

Lot 1 of the Commons, being a subdivision of the South 665.00 feet of the West 882.00
feet of the East 952.00 feet of the South 1/2 of the Southeast 1/4 of Section 13
Township 36 North Range 12 East of the Third Principal Meridian, excepting therefrom
the South 150.4Q feet of the East 220.0 feet of said South 1/2 of the Southeast 1/4 of
said Section 13, except land dedicated for highway or street purposes in Cook County
Illinois.

Parcel 2:

The North 415 feet of the South-565 feet of the West 160 feet of the East 1112 feet and
the South 250 feet of the West 125 feet of the East 1150 feet of the South 1/2 of the
Southeast 1/4 of Section 13 Townsniz 36 Nerth Range 12 East of the Third Principal
Meridian, excepting therefrom that part'tak=n pursuant to order entered in Case
93150932 by the State of Illinois for the winening of Street, in Cook County Illingis.

Parcel 3:

Easement for the benefit of Parcels 1 and 2 for the iastallation, use, maintenance, repair
and replacement of public utilities as contained in grants i 2asement, recorded as
documents 22541512 and 22732102, and re-recorded as (ozument 22755969.

Parcel 4:
Easement for the benefit of Parcels 1 and 2 for cross parking rights as-coricained in grant

of easement recorded as document 22541514, and amended by instrument. ecorded as
document 94620479 and re-recorded as document 94783464.

Parcel 5;

Easement for the benefit of Parcels 1 and 2 for vehicular and pedestrian ingress and
egress as contained in grant of easement recorded July 26, 2002 as document
0020823542,

COMMON STREET ADDRESS OF THE PROPERTY: 7300 159™ STREET, ORLAND PARK, IL

TAX IDENTIFICATION NUMBERS: 27-13-402-018-0000 (PARCEL 1)
27-13-402-022-0000 (PARCEL 2)
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EXHIBIT B

Special Illinois Provisions

The following provisions are incorporated by reference into Section 7.20 of the
attached Mortgage. If any conflict or inconsistency exists between this Exhibit B and the
remainder of the attached Mortgage, this Exhibit B shall govern.

{a)  ILLINOIS MORTGAGE FORECLOSURE LAW.

) In the event that any provision in this Mortgage shall be inconsistent with
any provision of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1501 et seq.
herein caiied jthe “Act™), the provisions of the Act shall take precedence over the
provisions of (iv3. Mortgage, but shall not invalidate or render unenforceable any other
provision of this'Mortgage that can be construed in a manner consistent with the Act.

(i)  If any provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon the occuirense.and during the continuation of an Event of Default of
Mortgagor, which are morc limited than the rights that would otherwise be vested in
Mortgagee under the Act in the 2bsonce of said provision, Mortgagee shall be vested with
the rights granted in the Act to the Toliextent permitted by law.

(iii)  Without limiting the foregoirg. all expenses incurred by Mortgagee to the
extent reimbursable under Sections 15-151€ and 15-1512 of the Act, whether incurred
before or after any decree or judgment of foreclosiure, and whether or not enumerated in
this Mortgage, shall be added to the Indebtedness.

(iv)  Mortgagor acknowledges that the transaction-of which this Mortgage is a
part is a transaction that does not include either agriculivia) real estate (as defined in
Section 15-1201 of the Act) or residential real estate (as defined.in Section 15-1219 of
the Act), and to the full extent permitted by law, hereby voiuntarily and knowingly
waives its rights to reinstatement and redemption to the extent allowed-ander Section 15-
1610(b) of the Act, and to the full extent permitted by law, the benefits.of 2l present and
future valuation, appraisement, homestead, exemption, stay, redemption and-moratorium
laws under any state or federal law.

(v)  Mortgagor and Mortgagee shall have the benefit of all of the provisions of
the Act, including all amendments thereto that may become effective from time to time
after the date hereof. In the event any provision of the Act that is specifically referred to
herein may be repealed, Mortgagee shall have the benefit of such provision as most
recently existing prior to such repeal, as though the same were incorporated herein by
express reference.

(b)  WAIVERS.

(1) Mortgagor agrees, to the fullest extent that Mortgagor may lawfully so
agree, that Mortgagor will not at any time insist upon or plead or in any manner
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whatsoever claim the benefit of any valuation, stay, extension, or exemption law now or
hereafter in force, in order to prevent or hinder the enforcement or foreclosure of this
Mortgage or the absolute sale of the Mortgaged Property or the possession thereof by any
purchaser at any sale made pursuant to any provision hereof, or pursuant to the decree of
any court of competent jurisdiction; but Mortgagor and any of Mortgagor’s successors or
assigns, so long as permitted by law now or hereafter, hereby waive the benefit of all
such laws. Mortgagor, to the extent permitted by law, hereby waives any and all right to
have the Mortgaged Property marshaled upon any foreclosure of this Mortgage, or sold in
inverse order of alienation, and agrees that Mortgagee or any court having jurisdiction to
foreclose this Mortgage may sell the Mortgaged Property as an entirety. If any law now
or heréafter in force referred to in this Paragraph of which Mortgagor or Mortgagor’s
successozs or assigns might take advantage despite the provisions hereof, shall hereafter
be repea’ed or cease to be in force, and such law shall not thereafter be deemed to
constitute «any part of the contract herein contained or to preclude the operation or
application of theprovisions of this Paragraph.

(i)  Intne event of the commencement of judicial proceedings to foreclose this
Mortgage, Mortgagor, ei-behalf of Mortgagor, its successors and assigns, and each and
every person or entity they may legally bind acquiring any interest in or title to the
Mortgaged Property subsequent o the date of this Mortgage: (a) expressly waives any
and all rights of appraisement, veiuation, stay, extension and (to the extent permitted by
law) reinstatement and redemption {rdm sale under any order or decree of foreclosure of
this Mortgage; and (b), to the extent per nittzd by applicable law, agrees that when sale is
had under any decree of foreclosure of thisiMbrtgage, upon confirmation of such sale, the
officer making such sale, or his successorin office, shall be and is authorized
immediately to execute and deliver to any purchascr at such sale a deed conveying the
Mortgaged Property, showing the amount paid thercfor, or if purchased by the person in
whose tavor the order or decree is entered, the amount ¢f his bid therefor.

(¢)  MAXIMUM AMOUNT SECURED. The maximuuii-principal indebtedness
secured by this Mortgage shall not exceed two hundred percent (200V0) of the aggregate face
amount of the Note.

(d)  No LIEN MANAGEMENT AGREEMENTS. Mortgagor shall-/irclude a “no
lien” provision in any property management agreement hereafter entered into by Mortgagor with
a property manager for the Mortgaged Property, whereby the property manager waives and
releases any and all mechanics’ lien rights that the property manager, or anyone claiming
through or under the property manager, may have pursuant to 770 ILCS 60/1. Such property
management agreement containing such “no lien” provision or a short form thereof shall, at
Lender’s request, be recorded with the Recorder of Deeds of Cook County, [llinois, as
appropriate.

(¢)  COLLATERAL PROTECTION ACT. Unless Mortgagor provides Mortgagee
with evidence of the insurance required by this Mortgage or any other Loan Document,
Mortgagee may purchase insurance at Mortgagor’s expense to protect Mortgagee’s interest in the
Mortgaged Property or any other collateral for the indebtedness secured hereby, This insurance
may, but need not, protect Mortgagor’s interests. The coverage Mortgagee purchases may not
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pay any claim that Mortgagor makes or any claim that 1s made against Mortgagor in connection
with the Mortgaged Property or any other collateral for the indebtedness secured hereby.
Mortgagor may later cancel any insurance purchased by Mortgagee, but only after providing
Mortgagee with evidence that Mortgagor has obtained insurance as required under by this
Mortgage or any other Loan Document. [f Mortgagee purchases insurance for the Mortgaged
Property or any other collateral for the indebtedness secured hereby, Mortgagor shall be
responsible for the costs of that insurance, including interest in any other charges that Mortgagee
may lawfully impose in connection with the placement of the insurance, until the effective date
of the cancellation or expiration of the insurance. The costs of the insurance may be added to the
indebtedness secured hereby. The costs of the insurance may be more than the cost of insurance
that Mortgagarmay be able to obtain on its own.

(f) FixTure FILING. This Mortgage is effective as a “fixture filing” for the
purposes of the UCC against all of the Mortgaged Property that is or is to become Fixtures.
Information concerning the security interest herein granted may be obtained at the addresses of
Mortgagor (Debtor) and ortgagee (Secured Party) as set forth in the first paragraph of this
Mortgage.

(2)  FuTurRe Abvancss. This Mortgage secures not only present indebtedness
but also future advances, whether suck Tuture advances are obligatory or are to be made at the
option of Mortgagee, or otherwise. The ambuvnt of indebtedness secured hereby may increase or
decrease from time to time, and the rate or rajes of interest payable may vary from time to time.

LOAN MADE FOR BUSINESS PURPOSES. Mortgagor acirnowledges and agrees that (a) the proceeds
of the Loan will be used in conformance with subparagraph (1)(1) of Section 4 of “An Act in
relation to the rate of interest and other charges in connéction with sales on credit and the lending
of money,” approved May 24, 1879, as amended (815 ILC=-105/4(1)(1)); (b) the Indebtedness
secured hereby has been incurred by Mortgagor solely for business purposes of Mortgagor and
for Mortgagor’s investment or profit, as contemplated by said 3sction 4; (c) the Indebtedness
secured hereby constitutes a loan secured by real estate witnin“the purview of and as
contemplated by said Section 4; and (d) the secured Indebtedness is in ¢xempted transaction
under the Truth-In-Lending Act, 15 U.S.C. Sec. 1601 et. seq. has been =ntered into solely for
business purposes of Mortgagor and for Mortgagor’s investment or profit, as ccntemplated by
said section.
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