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This instrument was prepared by

and after recording return to:

Lewis A. Burleigh, Esq.
Dechert LLP

200 Clarendon Street, 27" Floor
Boston, MA L2116

LEASEHOLD MURTGAGE, SECURITY AGREEMENT,
ASSIGNMENT GF L EASES AND RENTS AND FIXTURE
FILING

SCP 2009-C34534.11LC,
Borrower

to

WELLS FARGO BANK NORTHWEST, NATIONAL ASSOCTATION, as Trustee
Lender

Dated as of December 15, 2009

inais
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THIS SECURITY INSTRUMENT (this "Security Instrument") as described on Schedule A
attached hereto and made a part hereof, dated as of the Effective Date set forth on Schedule A
attached hereto and made a part hereof (the "Effective Date"), is made by the Borrower set forth
on Schedule A attached hereto and made a part hereof (together with its permitted assigns
hereunder, "Borrower™), having its principal office as set forth on Schedule A attached hereto
and made a part hereof, to WELLS FARGO BANK NORTHWEST, NATIONAL
ASSOCIATION, as trustec ("Lender") pursuant to the Declaration of Trust dated as of December .
7, 2009 (the "Declaration"), having its principal place of business at 299 South Main Street, 12th
Floor, MAC; U1228-120 Salt Lake City, Utah 84111.

WITNESSETH:

To secure the payment of an indebtedness in the principal sum of the Loan Amount set forth on
Schedule A attached pereto and made a part hereof, in lawful money of the United States of
America, to be paid witl{ i'iterest according to the terms of that certain Promissory Note dated as
of even date herewith, with a maturity date set forth on Schedule A attached hereto and made a
part hereof, made by Borrowsi 10 Lender (such note together with all extensions, renewals or
modifications thercof being here’naiter collectively called the "Note") and all other Debt
(hereinafter defined), Borrower nas~mortgaged, given, granted, bargained, sold, aliened,
enfeoffed, conveyed, confirmed, pledgec; assigned, and hypothecated and by these presents does
hereby mortgage, give, grant, bargain, sel’, aiien, enfeoff, convey, confirm, pledge, assign and
hypothecate unto Lender Borrower’s leasehold interest in the Premises (as defined herein) which
is described in Exhibit A attached hereto and e buildings, structures, fixtures (except “trade
fixtures” as defined in Part II Section 19 of the Lease (hereinafter defined) not owned by
Borrower), additions, enlargements, extensions, modilications, repairs, replacements and
improvements now or hereafter located thereon (the "Improyements”);

TOGETHER WITH: all right, title, interest and estate of Eorrower {exclusive of Excepted
Rights and Excepted Payments, as defined and only to the extent sét orth in the Assignment of
Lease and Rents delivered by Borrower to Lender contemparaiieously herewith (the
"Assignment"); provided, that, notwithstanding anything in the Assignrient to the contrary, the
term “Excepted Payments” as used in this Security Instrument or any other Loar-Document shall
include any Fixed Rent (as defined in the Lease) that is prepaid on the Lease Commencement
Date (as defined in the Lease)) now owned, or hereafter acquired, in and tothe. following
property, rights, interests and estates (the Borrower’s right, title and interest in and to the
Premises, the Improvements together with the following property, rights, interests anc estates,
but excluding the Excepted Rights and Excepted Payments to the extent specifically set forth in
the Assignment, being hereinafter described are collectively referred to herein as the "Mortgaged
Property") subject, however, to the Permitted Exceptions (as hereinafter defined):

(2) all right, title and interest of Borrower as lessee under the Lease (the "Ground Lease")
described on Schedule B attached hereto in and to all that certain real property described on
Exhibit A attached hereto and incorporated herein by this reference (the "Premises"),
together with all of the easements, rights, privileges, franchises, tenements, hereditaments
and appurtenances now or hereafter thereunto belonging or in any way appertaining and all
of the estate, right, title, interest, claim and demand whatsoever of Borrower therein or
thereto, either at law or in equity, in possession or in expectancy, now or hereafter acquired;

154374491
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all easements, rights-of-way, strips and gores of land, streets, ways, alleys, passages, sewer
rights, water, water courses, water rights and powers, air rights and development rights, and
all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and

-appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to the

Mottgaged Property and the reversion and reversions, remainder and remainders, and all
land lying in the bed of any street, road or avenue, opened or proposed, in front of or
adjoining the Mortgaged Property, to the center line thereof and all the estates, rights, titles,
interests, dower and rights of dower, curtesy and rights of curtesy, property, possession,
claim and demand whatsoever, both at law and in equity, of Borrower of, in and to the
Mortzagzd Property and every part and parcel thereof, with the appurtenances thereto;

all machinerv, equipment, fixtures (including but not limited to all heating, air conditioning,
plumbing, dighting, communications and elevator fixtures) and other property of every kind
and nature, wiether tangible or intangible, whatsoever owned by Borrower, or in which
Borrower has or slialt have an interest, now or hereafter located upon the Premises and the
Improvements, or appurtcnant thereto, and usable in connection with the present or future
operation and occupancy-ofihe Premises and the Improvements and all building equipment,
materials and supplies of any nature whatsoever owned by Borrower, or in which Borrower
has or shall have an interesi now or hereafter located upon the Premises and the
Improvements, or appurtenant the eto, or usable in connection with the present or future
operation, enjoyment and occupancycf the Premises and the Improvements, but excluding
any "trade fixtures” (as defined in Part II/Seciion 19 of the Lease), Signs (as defined in the
Lease) and identification marks of Lesse¢ qhereinafter defined) (hereinafter collectively
called the "Equipment"), including the proceeds of any sale or transfer of the foregoing, and
the right, title and interest of Borrower in and 1o any of the Equipment which may be
subject to any security interests, as defined in the Uniform Commercial Code, as adopted
and enacted from time to time by the State or States wher¢ any of the Mortgaged Property
is located or where Borrower is organized, as applicatle (the "Uniform Commercial
Code"), superior in priority to the lien of this Security Insiniipent. In connection with
Equipment which is leased to Borrower or which is subject to 2 ticn or security interest
which is superior to the lien of this Security Instrument, this Secunty ‘nstrument shall also
cover all right, title and interest of each Borrower in and to all deposits, 4nd the benefit of
all payments now or hereafter made with respect to such Equipment;

all awards or payments, including interest thereon, which may hereafter be mad= with
respect to the Mortgaged Property, whether from the exercise of the right of eminent
domain or condemnation (including but not limited to any transfer made in lieu of or in
anticipation of the exercise of said rights), or for a change of grade, or for any other injury
to or decrease in the value of the Mortgaged Property;

all right, title and interest of Borrower in and to (1) the Lease set forth on Schedule A
attached hereto and made a part hereof (the "Lease") between Borrower, as lessor, and the
Lessee set forth on Schedule A attached hereto and made a part hereof, as lessee (together
with any permitted assignees under the Lease, the "Lessee"), (ii) the Corporate Guaranty
and the Master Corporate Guaranty (collectively, the "Lease Guaranty"), each dated as of
even date with the Lease, by CVS Caremark Corporation (the "Lease Guarantor"), relating
to the Lease, and (iii) all other leases, subleases (if, and to the extent that, Borrower has any

27 -
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rights, title or interest therein), including, without limitation, any assignments thereof
(including, without limitation, all guarantees of any such leases, assignment of leases and
subleases) and other agreements affecting the use, enjoyment or occupancy of the
Mortgaged Property and the Improvements heretofore or hereafter entered into (the “Other
Leases"), and all income, rents, issues, profits and revenues (including all oil and gas or
other mineral royalties and bonuses) from the Mortgaged Property (if, and to the extent that,
Borrower has any rights, title or interest therein) (the "Rents"), and all proceeds from the
sale or other disposition of the Lease or Other Leases and the right to receive and apply the
Rents to the payment of the Debt and the right to receive and apply any payments made to
Borswe: by the Lessee in connection with any condemnation or casualty, including,
without lirhitation, Lessee’s purchase of the Mortgaged Property, to payment of the Debt;

all right, title’ sad interest of Borrower in and to any insurance policies covering the
Mortgaged Properiy,or the Lease, including, without limitation, all proceeds thereof and
any unearned premiums on any insurance policies covering the Mortgaged Property,
including, without imitztion, the right to receive and apply the proceeds of any insurance,
judgments, or settlements :nade in lieu thereof, for damage to the Mortgaged Property or
any part thereof, subject to and in'accordance with the terms and conditions of the Lease;

subject to the terms and provisions ot this Security Instrument, the right, in the name and on
behalf of Borrower, to appear in and-zfend any action or proceeding brought with respect
to the Mortgaged Property and to commerice ény action or proceeding to protect the interest
of Lender in the Mortgaged Property or any pari thereof,

all franchises, trade names, trademarks, symbols, seivice marks, books, records, plans and
specifications, contracts, licenses, approvals, conrer:s, subcontracts, service contracts,
management contracts, permits and other agreemetits of any nature whatsoever now or
hereafter obtained or entered into by Borrower, or any managing agent of the Mortgaged
Property on behalf of Bomower, with respect to the usé, occupation, development,
construction and/or operation of the Mortgaged Property or any par’ thereof or the activities
conducted thereon or therein, or otherwise pertaining to the Mortgaged Property or any part
thereof (but excluding-any such items now or hereafter obtained or entered-into by Lessee
or Lease Guarantor if, and to the extent that, Borrower has no right, title os.irterest therein);

all accounts receivable, contract rights, interests, estate or other claims, both indaw and in
equity, which Borrower now has or may hereafter acquire in the Mortgaged Proper:y ur any
part thereof, and all reserve accounts, accounts for the deposit, collection and/or
disbursement of Rents and other accounts now or hereafter in existence under any Loan
Documents with respect to the Loan (as defined in paragraph 50), including, without
limitation, all interest reserve accounts and replacement reserve accounts provided for
under any documentation entered into or delivered by Borrower in connection with the
Loan;

subject to the terms of the Assignment, all rights which Borrower now has or may hereafter
acquire, to be indemnified and/or held harmless from any liability, loss, damage, costs or
expense (including, without limitation, attomeys’ fees and disbursements) relating to the
Mortgaged Property or any part thereof;
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all appurtenances in respect of or otherwise relating to the Lease, including, but not limited
to, all the estate and rights of the Borrower of, in and to (1} all modifications, extensions and
renewals of the Lease and all rights to renew or extend the term thereof, (ii} all of
Borrower’s rights, if any, pertaining to deposits of the Lessee under the Lease (including
lessee security deposits, if any), (1ii) all other options, privileges and rights granted and
demised to the Borrower under the Lease, (iv) all the right or privilege of the Borrower to
terminate, cancel, abridge, surrender, merge, modify or amend the Lease, and (v) any and
all possessory rights of the Borrower and other rights and/or privileges of possession,
including, without limitation, the Borrower’s right to elect to take possession of the
Mortgaged Property; ‘

all of the' Borrower’s claims and rights to damages and any other remedies in connection
with or arising from the rejection of the Lease by the Lessee or any trustee, custodian or
receiver pursuant-i.the United States Bankruptcy Code, as amended (the "Bankruptcy
Code") in the evenc that there shall be filed by or against the Lessee any petition, action or
proceeding under the Bazdruptey Code or under any other similar federal or state law now
or hereafier in effect;

all of Borrower’s interest in andto all minerals, crops, timber, trees, shrubs, flowers and
landscaping features now or hereartcr focated on, under or above the Premises;

all present and future monetary deposits given by Borrower to any public or private utility
with respect to utility services furnished to any part of the Premises or the Improvements;

all right, title and interest of Borrower in anu o) all building materials, supplies and
equipment now or hereafter placed on the Premises or in the Improvements and all
architectural renderings, models, drawings, plans, specifications, studies and data now or
hereafter relating to the Premises or the Improvements;

all right, title and interest of Borrower in and to all refunds. and rebates of taxes and
assessments relating to the Premises and Improvements {except to the-extent such refunds
and rebates relate to taxes or assessments which are paid by the Lessec-under the Lease);

all of Borrower’s intercst in moneys and investments which may from time to thine become
subject to the lien hereof, including without limitation the Completion Reserveand the
Interest Reserve referred to in paragraph 33,

all right, title and interest of Borrower in and to all proceeds, products, substitutions and
accessions (including claims and demands therefor) of the conversion, voluntary or
involuntary, of any of the foregoing into cash or liquidated claims, including, without
limitation, the proceeds of insurance and condemnation awards;

(s) any contract right, option or right of first refusal, now owned or hereafter acquired by
Borrower, to purchase or otherwise acquire the interest of the lessor (the "Ground Lessor™) under
the Ground Lease or any other estate, title or interest in or to the property subject to the Ground
Lease;
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(1) any right of Borrower to reject or terminate, or to agree to or acquiesce in any rejection or
termination of the Ground Lease, whether made with respect to any election under Section
365(b) of the Bankruptcy Code (or any successor provision) or under any similar law or right of
any nature, or otherwise;

(u) all other rights and privileges (including but not limited to any credit, security, deposit and
offset) of the Borrower as lessee under the Ground Lease and all rights, privileges and
prerogatives to terminate, cancel, modify, change, supplement, alter or amend the Ground Lease;
and

(v) all other Ot greater rights and interests of every nature in the Premises (including the fee
simple estate taeiein) or the Improvements or the Ground Lease and in the possession or use
thereof and incomietherefrom, whether now owned or hereafter acquired by Bormower
(excluding, however, t¢ Fxcepted Payments and Excepted Rights as specifically set forth in the
Assignment).

TO HAVE AND TO HOLD e above granted and described Mortgaged Property unto and to
the use and benefit of Lender, and the successors and assigns of Lender, forever, provided that
the Mortgaged Property shall include Excepted Rights and Excepted Payments, as defined in the
Assignment, only to the extent Lende: has rights to such Excepted Rights and Excepted
Payments as specifically set forth in (pc-Assignment, subject, however to the Permitted
Exceptions (hercinafter defined).

This Security Instrument is given to secure the folfswing indebtedness and obligations (said
indebtedness and obligations being hereinafter colleciively called the "Debt"):

(@)  The full and prompt payment of the principal amoriii evidenced by the Note, together
with interest thereon at the rate or rates set forth therein and, if applicable, the Prepayment
Consideration (as defined in the Note);

(b)  The full and prompt payment and performance of all of the/povisions, agreements,
covenants and obligations herein contained and contained in any of the' Loan Documents
(hereinafter defined) and the payment of all other sums therein covenanted to bepaid;

(c)  Any and all additional advances made by Lender pursuant to this Security nsirument or
the other Loan Documnents to protect or preserve the Mortgaged Property or the lien ‘or szcurity
interest created hereby on the Mortgaged Property, or for taxes, assessments or insurance
premiums as hereinafter provided or for performance of any of Borrower’s obligations hereunder
or under the other Loan Docurnents or for any other purpose provided herein or in the other Loan
Documents (whether or not the original Borrower remains the owner of the Mortgaged Property
at the time of such advances);

(d)  Any and all other indebtedness now owing or which may hereafter be owing by Borrower
to Lender, however and whenever incurred or evidenced, whether express or implied, direct or
indirect, absolute or contingent, or due or to become due, and all renewals,. modifications,
consolidations, replacements and extensions thereof, it being contemplated by Borrower and
Lender that Borrower may hereafter become so indebted to Lender, but expressty excluding the
indebtedness evidenced by the New Note as defined in Section 19(b) hereof; and

.5
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(¢)  Payment and performance of all modifications, amendments, extensions, consolidations,
and renewals, however evidenced, of any of the obligations described in (a) through (d) above.

PROVIDED, HOWEVER, these presents are upon the express condition that, if Borrower shall
wel! and truly pay to Lender the Debt and every covenant and condition set forth herein and in
the Note shall have been satisfied, these presents and the estate and lien hereby granted shall
cease, terminate and be void.

AND Borrower represents and warrants to and covenants and agrees with Lender as follows:

1. Paymcnicf Debt and Performance of Covenants, Conditions and Agreements.

Borrower shatipay the Debt at the time and in the manner provided in the Note and in the
other Loan Docuzuents. Borrower shall perform, observe or comply with ail of the covenants,
conditions and agreeinents contained in the Note, this Security Instrument and any and all
other documents (coliectively, the "Loan Documenis") now or hereafter executed by
Borrower and/or others ard by or in favor of Lender, which evidence, secure or guarantee all
or any portion of the payriéns due under the Note or otherwise is executed and/or delivered
in connection with and directly reiated to the Note and this Security Instrument (including,
without limnitation, the Assignmenty, All payments due to Borrower or Lender under the
Lease (other than Excepted Rights-and Excepted Payments, including without limitation any
prepaid Fixed Rent (as defined in the Z.case) paid on the Lease Commencement Date (as
defined in the Lease) not exceeding an amouiit equal to the Fixed Rent from the closing date
of the Loan through January 2010) shall L= paid directly by Lessee to Lender when such
amounts are due and payable. All such paymieats received by Lender shall be applied
promptly upon receipt, but not less than monthly, «s-follows: first, all amounts then due and
payable under the Note and the other Loan Documets 7"Debt Service") shall be paid to or
retained by Lender, as the case may be; and second,except for any payments made in
advance of their due date (which such payments shall be held bv the Lender and applied as
provided in this sentence on such due date), as long as ro-uncured Event of Default
(hereinafter defined) or payment or bankruptcy default as described in paragraphs 21(a) or
21(i} hereof exists hereunder or under the Note or any of the othe” Loan Documents, the
balance of funds, if any, shall be paid within five (5) Business Days (a5 defined in the Note}
after the receipt of good funds by Lender to Borrower by wire transfe: of immediately
available funds to an account designated by Borrower, which payments to Seirswer shall be
free of the lien of this Security Instrument and all rights of Lender under th< sther Loan
Documents, including, without limitation, the Assignment.

2. Warranty of Title; Other Representations.

(a) Borrower is lawfully seized and possessed of a valid and subsisting leasehold estate in
all of the property subject to the Ground Lease, and has the right, power and authority
to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey such
leasehold estate to Lender. The Ground Lease is a lease of an unencumbered (except as
otherwise provided herein) ground leaschold estate in the Premises subject, in €ach
case, to no liens, mortgages or encumbrances other than Permitted Exceptions (as
hereinafter defined). Borrower leases its interest in the Mortgaged Property free and
clear of all liens, encumbrances and charges whatsoever except for (i} the Lease, (ii) the
Other Leases, (iii) those exceptions shown in (or insured against by) the title insurance
policy insuring (or any pro forma title insurance policy purporting to insure) the lien of

-6-
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this Security Instrument, including any outstanding fee mortgages and other leases prior
to the Ground Lease (if applicable) shown in such title policy or pro forma, (iv) a right
of first refusal to purchase the Mortgaged Property benefiting BLSP Company, LLC,
Guarantor set forth on Schedule A attached hereto and made a part hereof and/or their
respective affiliates, as the case may be, and their respective successors and assigns
(provided, that in no event shall such right of first refusal be for the benefit of Lessee or
Lease Guarantor, and such right of first refusal shall expressly not apply to any
foreclosure sale or deed in lieu of foreclosure), which right of first refusal is
subordinate to the lien of this Security Instrument, and (v) other items expressly herein
periitted {collectively, the "Permitted Exceptions”). The Permitted Exceptions do not
and-will not materially and adversely affect {a) the ability of Borrower to pay in full the
prircipal and interest on the Note in a timely manner, or (b) the use of the Premises for
the use surrently being made thereof, the operation of the Premises as currently being
operated, 01 the value of the Premises. Subject to the Permitted Exceptions, Borrower
shal] forever wairant, defend and preserve the title and the validity and priority of the
lien of this Secursty Instrument and shall forever warrant and defend such title, validity
and priority to Lendey against the claims of all parties or persons whomsoever. The
foregoing warranty o1 titie shall survive the foreclosure of this Security Instrument and
shall inure to the benefit Of ahd be enforceable by Lender in the event Lender acquires
title to the Mortgaged Properdy pursuant to any foreclosure. Upon the recording of this
Security Instrument in the couity recorder’s office of the county where the Premises
are located and the filing of apprejriate UCC financing statements, Lender will have a
valid first lien on the Mortgaged Propeity, subject only to Permitted Exceptions.

Borrower has not borrowed or received debtriiancing other than the Debt that has not
been heretofore or concurrently herewith paid in {ufi. Borrower has no known material
contingent liabilities. Borrower has no material firancial obligation under any
indenture, mortgage, deed of trust, loan agreement or Hther-agreement or instrument to
which Borrower is a party or by which it or any of its property is bound, other than
obligations incurred in the ordinary course of business and uvt!esthan obligations under
the Loan Documents and the Lease.

To the best of Bomower’s knowledge, there are no pending uctions, suits or
proceedings, arbitrations or governmental investigations against tc” Fremises, an
adverse outcome of which would materially affect Borrower’s performance nnder the
Loan Documents.

Borrower (1) has not entered into this transaction or any Loan Document with the intent
to hinder, delay or defraud any creditor, and (2) received reasonably equivalent value in
exchange for its obligations under the Loan Documents. Giving effect to the
transactions contemplated by the Loan Documents and the Lease, the fair saleable value
of Borrower’s assets exceeds and will, immediately following the execution and
delivery of the Loan Documents, exceed Borrower’s total liabilities, including, without
limitation, subordinated, unliquidated, disputed, probable or contingent liabilities.
Borrower’s assets do not and, immediately following the execution and delivery of the
Loan Documents will not, constitute unreasonably small capital to carry out its business
as conducted or as proposed to be conducted. Borrower does not intend to, and does
not believe that it will, incur debts and liabilities (including, without limitation,
contingent liabilities and other commitments) beyond its ability to pay such debts as

.7.
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they mature (taking into account the timing and amounts to be payable on or in respect
of obligations of or payable to Borrower).

Borrower is not (1) an "investment company” or a company "controlled" by an
"invesiment company” within the meaning of the Investment Company Act of 1940, as
amended; (2) a "holding company"” or "subsidiary company” of a "holding company" or
an "affiliate”" of either a "holding company” or a "subsidiary company" within the
meaning of the Public Utility Holding Company Act of 1935, as amended; or (3)
subject to any other federal or state law or regulation which would restrict or regulate
its ability to enter into and perform the terms of the Note and this Security Instrument.

To the hest of Borrower’s knowledge, (1) the Premises have adequate rights of access to
public-wsys and are served by adequate water, sewer, sanitary sewer and storm drain
factlities; ¢ii), all public utilities necessary to the continued use and enjoyment of the

Improvements 25 presently used and enjoyed are located in the public right-of-way

abutting the Preraises, and all such utilities are connected so as to serve the Premises
without passing over other property, or perpetual access easements for such utility
purposes are appurterau rights to the Premises; and (iii) all roads necessary for the full
utilization of the Improvements for their current purpose have been completed and
dedicated to public use and-2coepted by all governmental authorities or are the subjects
of access easements for tic Denefit of the Premises. If the Premises are not
Substantially Complete (as defipcd-in the Lease) at the date of delivery hereof, the
representations contained in this parsgiaph 2(f) shall be true only upon Substantial
Completion.

To the best of Borrower’s knowledge and-<¢veept as disclosed in the Lender’s title
insurance policy, there are no pending or, to«the knowledge of Borrower, proposed
special or other assessments for public improrzinents or otherwise affecting the
Premises which are not the obligation of Lessee under the Lease.

To the best of Borrower’s knowledge and except as shown iz the survey or site plan
delivered to Lender, the Improvements are not located in a flosdhinzard area as defined
by the Federal Insurance Administration.

No statement of fact made by Borrower in the Loan Documents coatains-any untrue
statement of material fact or omits to state any material fact necessziv to make
statements contained herein or therein not materially misleading. There 1s 'no fact
presently known to Borrower which has not been disclosed which matenaliy and
adversely affects, nor as far as Borrower can foresee, might materially and adversely
affect the business, operations or condition (financial or otherwise) of Borrower.

Borrower, and to the best of Borrower’s knowledge, (i) each Person owning an interest
of 20% or more in Borrower, and (ii) Guarantor; (A) is not currently identified on the
OFAC List, (B) is not a Person with whom a citizen of the United States is prohibited
to engage in transactions by any trade embargo, economic sanction, or other prohibition
of any applicable legal requirement, and (C) is not in violation of Executive Order No.
13224 on Terrorist Financing, effective September 24, 2001 and relating to Blocking
Property and Prohibiting Transactions With Persons Who Commit, Threaten to
Commit, or Support Terrorism and the Uniting and Strengthening America by
Providing Appropriate Tools Required in Intercept and Obstruct Terrorism Act of 2001
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(Public Law 107-56). “OQFAC List” as used herein means the list of specially
designated nationals and blocked persons subject to financial sanctions that is
maintained by the U.S. Treasury Department, Office of Foreign Assets Control and any
other similar list maintained by the U.S. Treasury Department, Office of Foreign Assets
Control pursuant to any applicable legal requirement (or if such list does not exist, the
similar list then being maintained by the United States), including, without limitation,
trade embargo, economic sanctions, or other prohibitions imposed by Executive Order
of the President of the United States. The OFAC List currently is accessible through
the internet website at www.treas.gov/ofac/t] 1sdn.pdf.

() {1y~ None of the funds or other assets of Borrower or Guarantor constitute property of,
or are-beneficially owned, directly or indirectly, by any person, entity or government
subject 4, trade restrictions under federal law, including, without limitation, the
Internatiordl) Emergency Economic Powers Act, 50 US.C. §§ 1701 et seq., The
Trading with'the Enemy Act, 50 U.S.C. App. | et seq. , and any executive orders or
regulations promy!gated thereunder, with the result that (A) the investment in Borrower
or Guarantor, as apriicable (whether directly or indirectly), is prohibited by law, or (B)
the Loan is in violation of law (“Embargoed Person™).

(i) No Embargoed Persup-hias any interest of any nature whatsoever in Borrower or
Guarantor, as applicable (wheih¢r directly or indirectly), with the result that (A) the
investment in Borrower or Guaranior, as applicable (whether directly or indirectly) is
prohibited by law, or (B) the Loan (is th violation of law; and none of the funds of
Borrower or Guarantor, as applicable; kave been derived from any unlawful activity
with the result that (y) the investment in Botrower or Guarantor, as applicable (whether
directly or indirectly) is prohibited by law, or4zthe Loan is in violation of law.

3. Insurance.

{(a) During the time that the Lease is in effect, Borrower shall cause the Mortgaged
Property at all times during the entire term of this Security instrument to be insured by
either Borrower or Lessee for the mutual benefit of Borrower and-Lender against loss
or damage by fire and against loss or damage to the Improvements and Equipment by
other risks and hazards covered by a standard "all tisk" insurance pol.cy, as specified in
the Lease, together with such other insurance as is required to be 4n:intained by
Borrower or Lessee under the Lease; provided, that Lessee may self-insuredsand to the
extent permitted under the Lease. In the event that the Lease is no longer in eiiect, the
amount of such insurance shall be not less than one hundred percent (100%} of the full
replacement cost of the Improvements, furniture, furnishings, fixtures, equipment and
other items (whether personalty or fixtures) included in the Mortgaged Property and
owned by Bormower from time to time, without reduction for depreciation, but
excluding footings and foundations and parts of the Mortgaged Property to the extent
not insurable. The determination of the replacement cost amount shall be adjusted
annually to comply with the requirements of the insurer issuing such coverage or, at
Lender’s election, by reference to such indices, appraisals or information as Lender
determines in its reasonable discretion. Full replacement cost, as used herein, means,
with respect to the Improvements, the cost of replacing the Improvements without
regard to deduction for depreciation, exclusive of the cost of excavations, foundations
and footings below the lowest basement floor, and means, with respect to such
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furniture, fumishings, fixtures, equipment and other items which are part of the
Mortgaged Property, the cost of replacing the same, in each case, with inflation guard
coverage to reflect the effect of inflation. Each such policy or policies, if so required,
shall contain a replacement cost endorsement and either an agreed amount endorsement
(to avoid the operation of any co-insurance provisions) or a waiver of any co-insurance
provisions, all subject to Lender’s reasonable approval. The premiums (the "Insurance
Premiums") for the policies of insurance carried in accordance with this paragraph (the
"Policies") shall be paid annually in advance if paid by Borrower or, if paid by Lessee
pursuant to the Lease, at such other times required of Lessee under the Lease.

Unless such insurance is being provided by Lessee under the Lease, Borrower, at its
sole‘cast and expense, for the mutual benefit of Borrower and Lender, shall also obtain
and meintain during the entire term of this Security Instrument the following Policies:

(i) Flooa-irsurance if any part of the Improvements included within the Mortgaged
Property arc Incated in an area identified by the Federal Emergency Management
Agency as an 7rea having special flood hazards and in which flood insurance has
been made availzoie under the National Flood Insurance Act of 1968 (and any
successor act thereto) 11 an amount equal to at least the then full replacement
value of such Improverients or the amount of flood insurance available under said
Act, whichever is less.

(ii) Comprehensive general liabilily Insurance, including broad form property
damage, blanket contractual and personal injuries (inciuding death resulting
therefrom) coverages on an "occurrence basis" with minimum combined single
limit coverage of not less than $5,000,000.

(iii) Insurance covering the major components ot the <entral heating, air conditioning
and ventilating systems, boilers, other pressure wvesscls, sprinkler systems, high
pressure piping and machinery, ¢levators and escalatoss, if any, and other similar
equipment installed in or on the Improvements, in“a= amount equal to one
hundred percent (100%} of the full replacement cost of the Improvements which
policies shall insure against physical damage to and loss of occupancy and use of
the Improvements arising out of an accident or breakdown covered fhsreunder.

(iv) During the period of any construction on the Premises or renovation o aiteration
of the Improvements, a so-called "Builder's All-Risk Completed Volue" or
"Course of Construction” insurance policy in non-reporting form for any
Improvements under construction, renovation or alteration in an amount
reasonably approved by Lender and, to the extent required by applicable law,
worker’s compensation insurance covering all persons engaged in such
construction, renovation or alteration.

(v) Loss of rents or loss of business income insurance in amounts sufficient to
compensate Borrower for all Rents during a period of not less than one (1) year in
which the Mortgaged Property may be damaged or destroyed, provided that
Borrower shall not be required to obtain or maintain the insurance described in
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this paragraph 3 (b)(v) so long as the Lease is in effect and no Lease Default (as
defined in paragraph 21(p) hereof) shall have occurred and be continuing).

(vi) Such other insurance as may from time to time be reasonably and customarily
required by Lender in order to protect its interests in the Mortgaged Property.

All Policies (i) shall be issued by an insurer satisfactory to Lender in its sole discretion
and having a claims paying ability rating of "A" or better by Standard & Poor’s and
"A2" or better by Moody’s Investors Service, (ii) shall contain the standard New York
moztgagee or equivalent non-contribution clause naming Lender as the person to which
ail pavments made by such insurance company shall be paid and assuring continuance
of covziage notwithstanding foreclosure and change of title to the Mortgaged Property
or usc c1 the Mortgaged Property for a more hazardous purpose, (iii) shall be
maintained tvoughout the term of this Security Instrument without cost to Lender, (iv)
shall be evideaced by a memorandum of insurance which shall be delivered to Lender,
unless a copy of such memorandum of insurance is available without charge on the
internet and Borrovsei or Lessee provides Lender with the internet address and
password for accessing'the memorandum, (v) shall contain such provisions as Lender
deems reasonably necessary'or desirable to protect its interest including, without
limitation, endorsements providing that neither Borrower, Lender nor any other party
shall be a co-insurer under said Zolicies and that the insurer shall endeavor to provide to
Lender at least thirty (30) days prio- written notice of any modification or cancellation,
and (vi) shall be reasonably satisfactoy 1 form and substance to Lender and shall be
reasonably approved by Lender as to airounts, form, risk coverage, deductibles, loss
payees and insureds. Not later than ten (1G) days prior to the expiration date of each of
the Policies, Borrower shall deliver to Lender satisfactory evidence of the renewal of
each Policy.

Notwithstanding any provision herein to the contrary, Borrewer shall be deemed to be
in compliance with all insurance requirements hereunder if\Lessee is in compliance
with the provisions of the Lease regarding insurance requirexiers (including the self-
insurance provisions of the Iease).

If the Mortgaged Property shall be damaged or destroyed, in whole or ‘n purt, by fire or
other casualty, Borrower shall give, or cause to be given, prompt nuiiré thereof to
Lender. Except as otherwise provided in the Lease, Borrower shall not settl< or adjust
or permit the settlement or adjustment of any insurance claim without Lenae:’s prior
written consent. All insurance proceeds required to be applied to restoration and-repair
of the Mortgaged Property under the Lease shall be held and disbursed in accordance
with the provisions of the Lease for such restoration and repair subject to compliance
with the following conditions: (i) no Disqualifying Default (as defined in the Lease) or
Lease Default (as defined in paragraph 21(p) hereof), then exists (ii) Borrower or
Lessee, as the case may be, proceeds promptly afier the insurance claims are settled
with the restoration or repair; and (iii) the restoration or repair is performed in
compliance with the Lease and all applicable laws, rules and regulations. The Net
Award (hereinafter defined) shall be paid to Lessee, subject to the terms of the Lease;
provided that if a Disqualifying Default or Lease Default then exists, the Net Award
will be paid to Lender and shall be applied by Lender toward payment of the Debt and
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such application shall not be subject to Prepayment Consideration or other prepayment
consideration.

Borrower acknowledges Lender’s right to obtain (either itself or by its agents, servicers,
nominees or attorneys) at the expense of Borrower any insurance required hereunder
should Borrower fail to or cause Lessee to do so as required hercunder.

Notwithstanding anything to the contrary contained in this paragraph 3, if a
Termination Casualty (as defined in the Lease) shall affect the Mortgaged Property as
provided in Part I1, Section 13(d) of the Lease, and Lessee properly and timely delivers
2'Casualty Termination Notice (as defined in the Lease) to Borrower and Lender, and
mak<s payment of the Casualty Termination Payment (as defined in the Lease) as
required by Part I1, Section 13(d) of the Lease, then the Casualty Termination Payment
shall bé used to prepay the Debt in full (but without Prepayment Consideration or other
prepayment-¢onsideration), in immediately available funds in accordance with the
terms of the Ncte.

The term "Net Award” as used in this Security Instrument shall mean all insurance
proceeds and condemnatisn awards, as applicable, net of any reasonable expenses of
Lender, Borrower and Lessee-in collecting such amounts, which are not required to be
disbursed for repair and resisiation of the Mortgaged Property pursuant to the
provisions of the Lease, other thar any portion payable to Lessee under Sections 9(a),
13(c), 13(e)(ix), 14(a), 14(c), 14(d) and-i4(e), Part I of the Lease.

4. Payment of Taxes, efc.

(a)

(b)

All taxes, assessments, water rates and sewer rexts, now or hereafter levied or assessed
or imposed against the Mortgaged Property or anj"part thereof (the “Taxes") and all
ground rents, maintenance charges, other governmente| impasitions, and other charges,
including without limitation vault charges and license tees for the use of vaults, chutes
and similar areas adjoining the Premises, now or hereafies-levied or assessed or
imposed against the Mortgaged Property or any part thereof (the "Qiher Charges”) shall
be paid by Borrower or Lessee on or prior to the date any interest oi penalties are due
thereon (except to the extent the Taxes or Other Charges are payable i1 in5tallments, in
which case Borrower or Lessee shall have the right to pay such Taxes or-Otizer Charges
in such installments). Borrower shall deliver, or cause to be delivered by Lessee, to
Lender, promptly upon Lender’s written request, evidence satisfactory to Lenqsr that
the Taxes and Other Charges have been so paid or are not then delinquent. Berrower
shall not suffer and shall promptly cause to be paid and discharged any lien or charge
whatsoever (“Prohibited Encumbrances"} which may be or become a lien or charge
against the Mortgaged Property, subject to paragraph 4(b) hereof, provided however,
that the lien of ad valorem real estate taxes need not be discharged until the last day that
the related taxes may be paid without incurring any interest or penalty. Borrower may,
at its option and sole discretion, execute and deliver such powers of attorney and other
documents granting the Lessee the rights to execute, acknowledge and deliver tax
returns, statemments and other tax related instruments, and pay any Taxes with respect to
the Mortgaged Property or any income therefrom.

Notwithstanding the foregoing, but subject to the terms of the Lease (including the
condition that no Lease Default then exists) after prior written notice to Lender,
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Borrower may, and after notice to Borrower and Lender, Lessee may, to the extent
permitted under the Lease, at its own expense, contest, or permit to be contested, by
appropriate legal proceeding, promptly initiated and conducted in good faith and with
due diligence, the amount or validity or application in whole or in part of any of the
Taxes, Other Charges or Prohibited Encumbrances, provided that (i} such proceeding
shall suspend the collection of the Taxes, Other Charges or Prohibited Encumbrances
from Borrower and from the Mortgaged Property, (ii) such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other
instrument to which Borrower is subject and shall not constitute an Event of Default
thereunder if contested by Borrower, or under the Lease if contested by Lessee, (iii)
ueither the Mortgaged Property nor any part thereof or interest therein will be in danger
of Ueing sold, forfeited, terminated, canceled or lost during the pendency of such
contest, and (iv) if a Lease Default then exists or if the Lease is not in existence,
Borrower ¢i 1.essee shall post a bond or other security with and acceptable to Lender in
its discretion.in #a amount equal to 125% of the amount being contested.

In the event a Tax Paucel Default (as defined in the Lease) occurs under Part IT Section
31(c) of the Lease, Buriower shall, but only on the direction of Lender, require Lessee
to satisfy the obligations set 1orth in either Section 45(b)(i) or Section 45(b)(ii} of Part
II of the Lease. In the everi i.essee elects to make an irrevocable written rejectable
offer (a “Rejectable Offer”) to swychase the Mortgaged Property, Borrower shall, at its
option, either (i) accept the Rejectatie Offer or (ii) reject the Rejectable Offer provided
that Borrower shall in no event reject «ne Rejectable Offer unless immediately prior to
such rejection becoming effective, Bomrawer pays the Debt in full in immediately
available funds (including the Prepaymeni-{onsideration, if any), in which case Lender
shall give its consent to the rejection to Lessce: In the event Lessee shall make an
Exchange Offer (as defined in the Lease) such’ sabstitution shall occur in accordance
with Section 45(f) of Part Il of the Lease. No accepiance.of an Exchange Offer shall be
effective unless Lender shall have consented in writng ic such substitution and the
related modification to the Loan Documents and Lease ars completed within the time
frame allowed under the Lease for an acceptance or rejection 51 2u Exchange Offer, and
each Rating Agency (as defined in paragraph 50 of this Security Instrument) shall have
confirmed in writing that such substitution will not result in the dewngrade, withdrawal
or qualification of the rating of the Certificates. In the event of an acceprance of such
Exchange Offer, such acceptance shall be deemed conditioned upon the inodfication of
this Security Instrument as described below within thirty (30) days froni the date of
Borrower’s acceptance of such Exchange Offer, in addition to those conditions roguired
under the Lease. Upon the completion of the corfveyance of the Substitute Premises (as
defined in the Lease) to the Borrower, this Security Instrument shall be modified to
reflect the substitution of the Substitute Premises for the Mortgaged Property and in
such other respects as may be necessary as a result of the exchange of the Mortgaged
Property for the Substitute Premises. In the event Borrower rejects or is deemed to
reject an Exchange Offer made by Lessee in accordance with the Lease or in the event
the conditions under Section 45(f)(1) through (iii) of Part II of the Lease are not
satisfied, then in accordance with Section 45(g) of Part Il of the Lease, Borrower shall
accept Lessee’s Rejectable Offer, or reject the Rejectable Offer, provided that Borrower
shall in no event reject the Rejectable Offer unless immediately prior to such rejection
becoming effective, Borrower pays the Debt in full in immediately available funds
(including the Prepayment Consideration, if any), in which case Lender shall give its
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consent to the rejection to Lessee. If a Rejectable Offer made under Section 45 of Part
I of the Lease is accepted, the Failure of Completion Price (as defined in the Lease)
proceeds shall be used to prepay the Debt in full (excluding Prepayment Consideration
or other prepayment consideration) in immediately available funds in accordance with
the terms of the Note.

5. Escrow Fund.

Borrower shall, during the existence of an Event of Default (unless the Lessee under the
Lease is raying such sums directly to the taxing authority or insurer, as applicable), or during
any period that the Lease is not in effect, at the option of Lender or its designee, pay to
Lender on fi first day of each calendar month one-twelfth of the amount reasonably
estimated by J-¢nder to be sufficient to enable Lender to pay, at least thirty (30) days before
they become duc, the Taxes and Other Charges and the Insurance Premiums (the "Escrow
Fund"). The Escrow 'und, if any, and the payments of interest or principal or both, payable
pursuant to the Note /siall be added together and shall be paid as an aggregate sum by
Borrower to Lender. BoOrower hereby pledges to Lender any and all monies now or
hereafter deposited in the EscroswFund as additional security for the payment of the Debt.
Lender will apply the Escrow Fund to the timely payments of Taxes and Insurance Premiums
required to be made by Borrower pursnant to paragraphs 3 and 4 hereof. If the amount of the
Escrow Fund shall exceed the amounis due for Taxes and Other Charges and Insurance
Premiums pursuant to paragraphs 3 and 4 hersef, Lender shall return any excess to Borrower
or credit such excess against future paymen!s to.be made to the Escrow Fund. In allocating
such excess, Lender may deal with the person-shown on the records of Lender to be the
owner of the Mortgaged Property. If the Escrow Fund is not sufficient to pay the Taxes and
Other Charges and Insurance Premiums when due, Bozrower shall promptly pay to Lender,
upon demand, an amount which Lender shall estimate as sufficient to make up the
deficiency. Upon the occurrence of an Event of Default, Lender may apply any sums then
present in the Escrow Fund to the payment of the following itzms in any order in its sole
discretion:

(i) Interest on the unpaid principal balance of the Note;
(ii) Amortization of the unpaid principal balance of the Note; or

(i) All other sums payable pursuant to the Note (including the Prepzyment
Consideration), this Security Instrument and the other Loan Documents {inciuding
taxes and insurance premiums), including, without limitation, advances made by
Lender pursuant to the terms of this Security Instrument.

Until expended or applied as above provided, any amounts in the Escrow Fund shall
constitute additional security for the Debt. The Escrow Fund shall not constitute a trust fund
and may be comumingled with other monies held by Lender. No earnings or interest on the
Escrow Fund shall be payable or credited to Borrower. Upon payment in full of the Debt,
any amount remaining in the Escrow Fund shall be paid and disbursed to Borrower.

6. Condemnation.
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Borrower shall, upon obtaining knowledge thereof, promptly give or shall cause Lessee
to promptly give Lender written notice of the actual or threatened commencement of
any condemnation or eminent domain proceeding and shall deliver to Lender copies of
any and all papers served in connection with such proceedings. Notwithstanding any
taking by any public or quasi-public authority through eminent domain or otherwise
(including but net limited to any transfer made in lieu of or in anticipation of the
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the
manner provided for its payment in the Note, in this Security Instrument and the other
Loan Documents and the Debt shall not be reduced until any award or payment therefor
sbail have been actually received after expenses of collection and applied by Lender to
the discharge of the Debt. Subject to the terms of the Lease, Lender shall not be limited
to the'ir.erest paid on the award by the condemning authority but shall be entitled to
receivecnt of the award interest at the rate or rates provided herein and in the Note.
Subject to tize tcrms of the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), Borrower shall cause the portion of an
award or payment made in any condemnation or eminent domain proceeding or the
portion of an amount-aguced to by Borrower and Lessee with any Person possessing the
power of eminent domain whizh is payable to Borrower under the terms of the Lease, to
be paid directly to Lender, provided that, if the total amount of such award or payment
is less than 5% of the amount set forth on Exhibit E to the Lease, then the portion of
such award remaining after paym’nt of reasonable third party expenses of Lender,
Borrower and Lessee and Lessee’s costs! of restoration and repair of the Mortgaged
Property shall be paid to and retained by Forrower.

All condemnation awards or payments or amouris agreed to by Borrower and Lessee
with any Person possessing the power of eminert somain which amounts are required
to be applied to restoration and repair of the Mortgaged Froperty under the Lease shall
be disbursed in accordance with the provisions of the Leass. Subject to the terms of the
Lease, the Net Award shall be delivered to Lender, anc, to-the extent (if any) not
required under the Lease to be applied for such restoration and. repair, if the total
amount of such award, payment or amount, before the payment of ezpenses and costs of
restoration and repair, is less than 5% of the amount set forth on Exhibit £ to the Lease,
such remaining Net Award shall be paid to and retained by Borrower, as-pravided in the
Lease; provided that, (i) if a Lease Default then exists, or (ii) the total amonat of such
award, payment or amount, before the payment of expenses and costs of restoration and
repair, equals or exceeds 5% of the amount set forth on Exhibit E to the Lease, then
such Net Award, after payment of costs of restoration and repair of the Mortgaged
Property, will be paid to Lender to be applied to the reduction or discharge of the Debt
whether or not then due and payable. Such application is to be without payment of the
Prepayment Consideration or any other prepayment consideration, except that if an
Event of Default under this Security Instrument has occurred and is continuing prior to
the commencement of any condemnation or eminent domain proceeding, then such
application shall be subject to the payment of the Prepayment Consideration in
accordance with the terms of the Note.

If the Mortgaged Property is sold, through foreclosure or otherwise, prior to the receipt
by Lender of such award or payment, Lender shall have the right, whether or not a
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deficiency judgment on the Note shall have been sought, recovered or denied, and
subject to the terms of the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), to receive said award or payment, or a
portion thereof sufficient to pay the Debt. Borrower shall file and prosecute or cause to
be filed and prosecuted its claim or claims for any such award or payment in good faith
and with due diligence and, subject to the terms of the Lease (provided that no default
beyond any applicable notice and/or cure period then exists under the Lease), cause the
same to be paid over to Lender, and hereby irrevocably authorizes and empowers
Lender, in the name of Borrower or otherwise, to collect and receive any such award or
pzyment and to file and prosecute such claim or claims, and although it is hereby
expressly agreed that the same shall not be necessary in any event, Borrower shall, upon
demand- of Lender, make, execute and deliver any and all assignments and other
instruments sufficient for the purpose of assigning any such award or payment to
Lender, free and clear of any encumbrances of any kind or nature whatsoever.

{c} Notwithstanding any*hing to the contrary contained within this paragraph 6, in the event
that a Major Condeiination (as defined in the Lease) shall affect the Mortgaged
Property as provided in Fart'll, Section 14 of the Lease, and Lessee serves Tenant’s

+  Termination Notice (as adefined in the Lease) and makes an irrevocable written
rejectable offer (a “Rejectable Otfer”) to purchase all of Borrower’s right and interest in
and to the net award payable to Borrower by the condemning authority for the portion
of the Mortgaged Propeity subject to the Major Condemnation, together with any cause
of action against the condemning authoriiy with respect to such Major Condemnation,
for a price equal to the Condemnation Ternupation Payment (as defined in the Lease),
Borrower shall, at its option, either (i) accept tuz Rejectable Offer or (ii) reject the
Rejectable Offer, provided that Borrower shall iii 1e-event reject the Rejectable Offer
unless immediately prior to such rejection becoming efreciive, Borrower pays the Debt
in full (excluding the Prepayment Consideration or othei riepayment consideration), in
which case Lender shall give its consent to the rejection o Lessee, and the rights of
Lender to any such condemnation award and causes of action chall be assigned to
Borrower. If the Rejectable Offer is accepted, the Condemnation Teimination Payment
shall be used by Borrower to prepay the Debt in full (without Prepayment Consideration
or other prepayment consideration) in immediately available funds in accoidance with
the terms of the Note.

7. The ] ease.

(a) Borrower, by this Security Instrument and the Assignment, has absolutely and
unconditionally assigned to Lender, all of Borrower’s right, title and interest in the
Lease, the Other Leases and the Rents (other than Excepted Rights and Excepted
Payments as specifically set forth in the Assignment), it being intended by Borrower
that such assignment constitutes a present, absolute assignment, subject to the terms and
conditions of the Assignment. Borrower represents to Lender that, as of the date hereof,
(i) the Lease is in full force and effect, (ii) a true and correct copy of the Lease as
amended to the date hereof has been delivered to Lender, (iii) Borrower and, to the best
of Borrower’s knowledge, Lessee, is not in default under any of the terms, covenants or
conditions of the Lease, (iv) Borrower has not delivered to, or received from the Lessee
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any notice of default under the Lease, and (v) all rents due and payable under the Lease,
including all Additional Rent (as defined in the Lease), have been paid in fuil.

Borrower agrees with Lender that Borrower (1) shall observe and perform all the
obligations imposed upon the Borrower as lessor under the Lease, keep the Lease in full
force and effect and shall not do or permit to be done anything to impair the value of the
Lease as a security for the Debt; (ii) shall promptly send copies to Lender of all notices
of default which Borrower shall send or receive thereunder; (iii) subject to clause (vii)
below, shall enforce all of the terms, covenants and conditions contained in the Lease
upon the part of the Lessee thereunder to be observed or performed, short of termination
there=f; (iv) shall not execute any other assignment of lessor’s interest in the Lease
(other than as permitted and in accordance with the terms of paragraph 9 hereof); (v)
shall not_slter, modify or change the terms of the Lease without the prior written
consent of Lender, or cancel or terminate the Lease or accept a surrender thereof or
convey or transter or suffer or permit a conveyance or transfer of the premises demised
by the Lease or of any interest therein so as to effect a merger of the estates and rights
of, or termination or-dizninution of the obligations of Lessee thereunder; (vi) shall not
waive, consent to, rejeqt, ypprove or disapprove any material action or inaction
requested by Lessee withuut the prior written consent of Lender including, without
limitation, any assignment oi or subletting under the Lease (provided, however, that
Lender’s consent to a subletting” i assignment shall not be required if Borrower’s
consent is not required pursuant to the Lease and such subletting or assignment is in
accordance with the Lease terms), except-that with respect to Borrower’s acceptance or
rejection of a Tenant’s Termination Neuce (as defined in the Lease) and the
accompanying Rejectable Offer, such acceptzoce or rejection shall be made in
accordance with paragraph 4(c) hereof with respec: to a Tax Parcel Default (as defined
in the Lease), paragraph 6(c) hereof with respect to a Major Condemnation (as defined -
in the Lease) or paragraph 33(e) hereof with respect ic 2 failure to cause Substantial
Completion (as defined in the Lease) to have occurred niy ar before the Substantial
Completion Date (as defined in the Lease) with respect to the Micortgaged Property; (vii)
except as expressly provided in the Assignment (including withott limitation delivery
of a Notice of Breach pursuant to Part II, Section 23(h) of the Lease), siuail not pursue
any remedies under the Lease without the prior written consent of Lende:; {viii) upon
request of Lender, shall request and use reasonable efforts to obtain” 2. estoppel
certificate from Lessee in substantially the form required by the Lease oi-ifnot so
required, in form and substance reasonably satisfactory to Lender; and (ix) shall cxecute
and deliver at the request of Lender all such further assurances, confirmations and
assignments in connection with the Mortgaged Property as Lender shall from time to
time reasonably require.

Each scheduled payment of Fixed Rent (as defined in the Lease) (the "Fixed Rent") on
each date for the payment thereof is at least equal to the interest and principal due and
payable on the Note in the same month in which such payment of Fixed Rent becomes
due and payable, and all of such payments, in the aggregate, are sufficient to pay the
principal of the Note to maturity. Notwithstanding the foregoing, if the Interest Reserve
referred to in paragraph 33 of this Security Instrument has a positive balance, the
interest on the Note from the issuance thereof through the end of the calendar month in
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which the Occupancy Date (as defined in the Lease) occurs will be paid solely from the
Interest Reserve, and the amount in such account is sufficient to pay all interest
scheduled to accrue on the Note though such date.

8. Maintenance of Mortgaged Property.

(a)

(b)

Borrower shall maintain or cause to be maintained the Mortgaged Property in a good
and safe condition and repair that meets the standards of the Lease. The Improvements
and the Equipment shall not be removed, demolished or materially altered (except for
neimal replacement of the Equipment or alterations as otherwise permitted under the
Leass) without the prior written consent of Lender. Borrower shall cause the Mortgaged
Propetv' to be in compliance with all laws, orders and ordinances affecting the
Mortgaged Property, or the use thereof. Borrower shall cause any part of the Mortgaged
Property whicli-may be destroyed by any casualty, or become damaged, worn or
dilapidated or ‘which may be affected by any proceeding of the character referred to in
paragraph 6 hereof *c be promptly repaired, replaced or rebuilt, as provided in the
Lease. Subject to Pait ', Section 30 of the Lease (provided that no Lease Default then
exists under the Lease), Porr¢wer shall not initiate, join in, or consent to any change in
any private restrictive coveumant, zoning law or other public or private restriction,
limiting or defining the uses which may be made of the Mortgaged Property or any part
thereof. If under applicable zonig provisions the use of all or any portion of the
Mortgaged Property is or shall becorie a lawful nonconforming use, unless permitied
under the Lease Borrower will not cavse or permit such nonconforming use to be
discontinued or abandoned without the prior written consent of Lender.

Borrower shall provide or cause Lessee to providz Lender with copies of certificates
annually so long as Lease Guarantor has an investmerni-grade rating, and quarterly in
the event Lease Guarantor’s rating falls below investment grade, certifying that the
Mortgaged Property (i) is in good and safe condition and ‘tepair and (ii} complies with
the property condition requirements referenced in Section 9(a), Zart 11 of the Lease.

9. Transfer or Encumbrance of the Mortgaged Property.

(@)

General. Borrower acknowledges that Lender has a valid interest in miainiaining the
value of the Mortgaged Property so as to ensure that, should Borrower defauit in the
repayment of the Debt, Lender can recover all or a portion of the Debt by a sale of the
Mortgaged Property. Except as otherwise provided herein, Borrower shall not, without
the prior written consent of Lender, which consent may be withheld in its sole
discretion, consummate a Sale or Transfer. Lender shall not be required to demonstrate
any actual impairment of its security or any increased risk of default hereunder in order
to declare the Debt immediately due and payable upon a Sale or Transfer without
Lender’s prior written consent or as otherwise expressly permitted herein. This
provision shall apply to every Sale or Transfer regardless of whether voluntary or not,
or whether or not Lender has consented to any previous Sale or Transfer. Lender’s
consent to a Sale or Transfer shall not be deemed to be a waiver of Lender’s right to
require such consent to any future occurrence of same. Any Sale or Transfer made in
contravention of this paragraph shall be null and void and of no force and effect.
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(b) Definitions. The following terms shall have the definitions set forth below or otherwise
as set forth in this paragraph 9, as so indicated:

"Beneficial Ownership Interest” shall mean the interest in Borrower which evidences or
has the right to the economic or financial benefits or burdens of Borrower’s business,
which such interests may include, without limitation, those of a corporate shareholder,
limited liability company member, trust beneficiary, general partner, limited partner or
joint venturer, or any controlling interest of any entity directly or indirectly controlling
such general partner, managing partner, joint venturer or member, by operation of law
oz otherwise.

"Grautez" shall mean the Person to whom a Sale is made by the Borrower.
"Grantor" shul! mean the then current Borrower who is making a Sale to a Grantee.

"Non-Consolidzaion Opinion” shall mean that certain substantive non-consolidation
opinion letter delivered sy Cavazos, Hendricks, Poirot & Smitham, P.C. in connection
with this Security Instrumi

"Replacement Indemnity” shalyhave the meaning ascribed to such term in paragraph
9(d)(4) hereof.

"Replacement Guaranty" shall have the meaning ascribed to such term in paragraph
9(d)(4) hereof.

"Sale" shall mean the sale, conveyance, alienatioi. mortgage, encumbrance, pledge or
other transfer of the Mortgaged Property or any. =it thereof or any interest therein, or
the permitting of the Mortgaged Property or any part therenf or any interest therein to
be sold, conveyed, alicnated, mortgaged, encumbered, pledzed or otherwise transferred.
A Sale shall be deemed to include, without limitation: (i} an installment sales
agreement wherein Borrower agrees to sell the Mortgaged Property or any part thereof
or any interest therein for a price to be paid in installments (provided, however, that a
"Sale" shall not include the execution and delivery of a contract for sile ¢f any portion
of the Mortgaged Property which is not an installment sales agreemieni until the
execution and delivery of a deed or other conveyance instrument curiemplated
thereby); (ii) an agreement by Borrower leasing all or a substantial part“of the
Mortgaged Property for other than actual occupancy by a space lessee thereunder; (iii) a
sale, assignment or other transfer of, or the grant of a security interest in, Borrower’s
right, title and interest in and to the Lease or any Rents, except as evidenced by this
Security Instrument, the Assignment or the other Loan Documents; and (iv) any
divestiture of Borrower’s fee or leaschold, as applicable, title to the Mortgaged
Property or any part thereof or any interest therein in any manner or way, whether
voluntary or involuntary, or any merger, consolidation, dissolution or syndication
affecting Borrower, except in the case of a foreclosure by Lender.

"Transfer" shall mean (i) any transfer, pledge or encumbrance (whether voluntary or

involuntary) in one or a series of transactions in which all or any portion of the
Beneficial Ownership Interest in Borrower is transferred, pledged or encumbered to a
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Person who is not, as of the date of such transfer, an existing holder of all or a part of
the Beneficial Ownership Interest in Borrower, or (ii} any transfer of the "management
and control" (as defined below) in an existing holder of the primary Beneficial
Ownership Interest in Borrower (such transfer shall be a "Transfer" of that Borrower).
The term "management and control” as used herein shall mean (A) if referring to a
limited liability company that is member-managed, then any managing member
interest, (B) if referring to a partnership (whether general or limited), then any general .
partner interest (excluding any general partner interest held by an SPC Member), and
(C) if referring to any other type of entity, then fifty-one percent (51%) or more of the
economic interest in such entity. Notwithstanding the foregoing, a Transfer shail not be
deered to exist if the following conditions are satisfied: (w) the transfer in one or a
series of fransactions aggregating less than forty-nine percent (49%) of the Beneficial
Ownersniy 'nterest in Borrower; (x) such transfer does not change the actual control of
Borrower; (y)such transfer does not adversely affect the bankruptcy remote structure of
the Borrower; and (z) such transfer does not include the transfer or replacement of any
entity or person satisiying the independent management requirements for a bankruptcy
remote structure unlessine transferee or replacement entity or person also satisfies such
independent managemeat 'requirements for a bankruptcy remote structure.
Notwithstanding the foregoing or anything herein to the contrary, however, if the
Guarantor set forth on Schednls A attached hereto and made a part hereof
("Guarantor") is a limited partnerstip, then the initial admission of limited partners into
such limited partnership following tlie initial funding date of the Loan shall not be

~ deemed a "Transfer" so long as the limited partners admitted at such time holding a

(©

majority of the limited partnership interests’ir such limited partnership are employees,
officers, owners of equity interest in or affiliates =f a "Control Party" (as defined in a
letter agreement between, inter alia, Borrower and Lender dated as of the date of this
Security Instrument).

"Transferee" shall mean the Person to whom all or any portion of the Beneficial
Ownership Interest in Borrower is being transferred, or, in ths-case of a Transfer as
described in section (ii) of the definition of "Transfer" above, the holder of the primary
Beneficial Ownership Interest in Borrower following such Transfer.

"Transferor" shall mean the Person owning any Beneficial Ownership’ Jaterest in
Borrower which is the subject of a Transfer.

Sale Conditions. Notwithstanding anything herein to the contrary, a Sale to a Grantee
satisfying the requirements of paragraph 20 hereof shall be permitted by Lender, and the
prior written consent of Lender to such Sale shali not be required, provided that each of
the following terms and conditions are satisfied:

(1) No Event of Default is then continuing hereunder or under any of the other Loan
Documents, and no Lease Default exists (and Lender shall have received a
certificate from Borrower certifying such facts to the best of its knowledge, and a
certificate from Grantee representing that, to its knowledge, no event which, with
the passage of time, could become an Event of Default or Lease Default shall be
continuing immediately following such Sale).
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Borrower pays or causes to be paid to Lender, concurrently with the closing of
such Sale, any and all out-of-pocket costs and expenses, including, without
limitation, the reasonable attorneys’ fees and disbursements, Uniform Commercial
Code financing statement preparation costs and filing fees, title search costs and
title insurance endorsement premiums incurred by Lender in connection with the
review, approval and documentation of the Loan assumption and other matters
related to such Sale.

The Grantee assumes and agrees to pay (subject to the non-recourse provisions of
paragraph 51 hereof) the indebtedness secured hereby and to perform all
obligations under the Note, this Security Instrument and the other Loan
IJoguments pursuant to the documents and agreements executed and delivered in
conneztion therewith as Lender shall reasonably require to evidence and effectuate
said assomption as hereby contemplated including, without limitation, an
assumptioz zgreement in form and substance reasonably acceptable to Lender (the
"Loan Assumption Agreement”), and the holder or holders of the primary
Beneficial Ownersitip Interest in the Grantee shall execute a Replacement
Guaranty and a Replrceiment Indemnity.

Grantor and Grantee autrorize the filing of new Uniform Commercial Code
financing statements or financing statement amendments (if necessary) and any
additional documents reasonanly requested by Lender to effectuate the security
interest of Lender in the Mortgaged-Property as to the Grantee. In comnection
therewith, Lender agrees to authoiizz the filing of new financing statement
amendment or termination to release any security interest against Grantor,

Grantor shall provide Lender with a copy of ine fo!tawing Sale documents: (i) an
assignment of the Ground Lease covering the Premises and Improvements, (i) a
bill of sale covering the personalty constituting the iMbrtgaged Property, (iii) a
Lease assignment and assumption agreement in a form reasonably acceptable to
Lender (the “Lease Assumption Agreement™), and (iv) ‘the-V.oan Assumption
Agreement.

If the Lease does not authorize the assignment of the Borrower's rignts as the
landlord under the Lease without Lessee’s consent thereto (for such purposes the
provisions of Section 38 of Part I of the Lease are hereby deemed by Lender to be
Lessee’s consent to such Sale), Grantor shall provide Lender with either (1) written
evidence (including a legal opinion, if reasonably required by Lender),
satisfactory to Lender in its reasonable discretion, that such transfer is permitted
under the Lease or (i) Lessee’s execution, for approval purposes only, of the
Lease assignment specified in subparagraph (5) above.

Grantor shall cause to be delivered to Lender with respect to Lender’s title
nsurance policy delivered at the closing of the initial Loan (the "Titie Policy™)
such endorsements or certificates and other similar materials as Lender may
reasonably deem necessary at the time of the Sale, all in form and substance
reasonably satisfactory to Lender, including, without limitation, an endorsement

.21 -




(d)

(®)

9

(10)

(1)

(12)

1005422119 Page: 26 of 135

UNOFFICIAL COPY

or endorsements to the Title Policy insuring that the lien of this Security
Instrument constitutes a first lien on Borrower’s interest in the Mortgaged
Property subject only to the Permitted Exceptions and subsequent title exceptions
as heretofore approved by Lender or permitted under this Security Instrument,
extending the effective date of such policy to the date of execution and delivery
(or, 1f later, of recording) of the assumption agreement referenced above in
subparagraph (3) and insuring that a ground leasehold estate to the Mortgaged
Property is vested in the Grantee, or, in lieu thereof, such other documents or
evidence as Lender may reasonably require in order to confirm that such Title
Policy is unaffected by the Sale.

Graafor executes and delivers to Lender a release of Lender, its officers, directors,
emplovees and agents, from all claims and liability relating to the transactions
eviderced by the Note, this Security Instrument, and any of the other Loan
Documents through and including the date of the closing of the Sale, which
agreement shall-be in form and substance reasonably satisfactory to Lender and
shall be binding uron the Grantor.

Grantee executes and delivers to Lender a certificate that, as of the date of closing
of the Sale, Grantee is in compliance with the provisions of paragraph 20 hereof,

Lender shall have received such '¢gal opinions (including an authority opinion of
Grantee and the holder or holders ef the primary Beneficial Ownership Interest in
Grantee, an enforceability opinion as 1o.the aforementioned Loan Assumption
Agreement, the Lease Assumption Agreenient. the Replacement Guaranty and the
Replacement Indemnity, and a non-consolication opinion, each of which shall be
substantively similar to the form of such opinion delivered in connection with the
execution of this Security Instrument, or may be in such other form as is
reasonably acceptable to Lender) as may be reasonzbl requested by Lender in
connection with such Sale.

Lender shall have received an acceptable net worth statemeni-of the holder of the
primary Beneficial Ownership Interest in Grantee (which shall ke deemed
acceptable if such holder’s net worth equals or exceeds $50,000).

Lender shall have received written confirmation that the documents desc:ibed
above have been delivered in a form that complies with the terms hereof from
special counsel to the owners of the Pass-Through Certificates (hereinafter
defined), it being agreed that Dechert LLP is such counsel until Lender is
otherwise notified in writing by the holders of a majority in percentage interest of
the Pass-Through Certificates.

Transfer Conditions. Notwithstanding anything herein to the contrary, a Transfer (other

than a transfer by a Special Purpose General Partner (as defined in paragraph 20(t)
hereof) of its general partnership interest in the Borrower if the Borrower is a limited
partnership, unless such transfer is a transfer of forty-nine percent (49%) or more of the
Beneficial Ownership Interest in Borrower or changes the actual control of Borrower)
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shall be permitted by Lender, and the prior written consent of Lender to such Transfer
shall not be required, provided that each of the following terms and conditions are
satisfied:

(M

@

()

(4)

()

()

(7)

8)

No Event of Default is then continuing hereunder or under any of the other Loan
Documents, and no Lease Default exists (and Lender shall have received a
certificate from Transferor certifying such facts to the best of its knowledge, and a
certificate from Transferee representing that, to its knowledge, no event which,
with the passage of time, could become an Event of Default or Lease Default shall
be continuing immediately following such Transfer).

Lerder has received evidence reasonably satisfactory to it that all required
apprevals, if any, under the govemning documents of Borrower to effectuate such
Transfei shall have been obtained or are not needed.

Lender shaii have received a "down date" substantive non-consolidation opinion
with respect io/the Transferee indicating that the change in the Beneficial
Ownership Interest i Rorrower will not affect the opinions stated in the Non-
Consolidation Opinten.-or a new substantive non-consolidation opinion with
respect to the Transfeics)) substantively similar to the form in the Non-
Consolidation Opinion. '

Such Transferee and Borrower (withrespect to the Replacement Indemnity) shall
have executed and delivered to Lendc: « new Indemnity and Guaranty Agreement
("Replacement Guaranty”) and a new) Hazardous Substances Indemnity
Agreement ("Replacement Indemnity") in' « form substantively identical to that
executed by the Transferor,

Lender shall have received evidence that Borrower wnd Transferee are each in
good standing in its state of formation and are each duly gualified and in good
standing in the state where the Mortgaged Property i located, if such
qualification is required by the laws of such state in order for-such-party to fulfill
its obligations in connection with the Loan.

Lender shall have received an authority, execution and delivery opinion' of the
Transferee and Borrower (to the extent Borrower executes any operitive
documnents in connection with the Transfer), and an enforceability opinion as to
the aforementioned Replacement Guaranty and Replacement Indemnity, each of
which shall be substantively similar to the forms of such opinions delivered in
connection with the execution of this Security Instrument, as applicable.

Lender shall have received an acceptable net worth certification of the Transferee
(which shall be deemed acceptable if the Transferee’s net worth equals or exceeds
$50,000) executed by the Transferee.

Transferor or Transferee pays or causes to be paid to Lender, concurrently with
the closing of such Transfer, any and all out of pocket costs and expenses,
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including, without limitation the reasonable attorneys’ fees and disbursements,
incurred by Lender in connection with the review, approval and documentation of
the matters relating to such Transfer approved by Lender hereunder.

Lender shall have received written confirmation that the documents described
above have been delivered in a form that complies with the terms hereof from
special counsel to the owners of the Pass-Through Certificates (hereinafter
defined), it being agreed that Dechert LLP is such counsel until Lender is
otherwise notified in writing by the holders of a majority in percentage interest of
the Pass-Through Certificates.

(e) Speciz Sale and Transfer Provisions.

(1)

2

3)

In ccnrection with any Sale approved by Lender or consummated as herein
provided, ‘Lender agrees that the Grantor shall be released and relieved of all
obligations “under the Note, this Security Agreement and the other Loan
Documents from 24d after the date of consummation of such Sale. Lender shall
execute and deliver tosuch Grantor a written acknowledgment that al! of the Sale
Conditions set forth hersin have been satisfied and a release to such effect at no
cost to Lender.

In connection with any Transfer si-Sale approved by Lender or consummated in
accordance with the provisions hereof Lender agrees that the Grantor, Transferor
and Guarantor shall be released ‘204 relieved of all obligations under the
Indemnity and Guaranty Agreement ("Gravanty”) and the Hazardous Substances
Indemnity Agreement ("Indemnity") executed and delivered by such persons or
entities. Lender shall execute and deliver to_such Grantor, Transferor and
Guarantor a written acknowledgment that all of the Sale Conditions or Transfer
Conditions, as applicable, set forth hercin have béew satisfied and a relcase to
such effect at no cost to Lender; such release shall‘anoly to all prospective
obligations under the Loan Documents of such Grantor, Transferor and Guarantor
and its constituents who have executed the Guaranty and-the Indemnity, and
Lender shall cancel and terminate the Guaranty and the Indemrity and shall use
reasonable efforts to return one original of each of the Guarariy- ‘and the
Indemnity to the Grantor, Transferor and Guarantor.

If Borrower (or any Grantee) is a Delaware business trust, or similar entity, the
substitution of trustees under such trust shall not be deemed to be a Sale or
Transfer, provided, however, that if the trustee being removed is a Delaware
resident trustee, the new Delaware resident trustee must have a net worth of at
least $500,000,000, and if the trustee being removed is the trustee satisfying the
SPC Member (as hereinafter defined) requirements set forth in paragraph 20(1)
hereof, then the substitute trustce must also satisfy such SPC Member
requirements and must have organizational document which are substantively
identical (in all material respects) to the organizational documents of trustee being
removed. If Borrower is a limited partnership, the substitution of the general
partner satisfying the SPC Member requirements set forth in paragraph 20(1)
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hereof with a different general partner satisfying the SPC Member requirements
set forth in paragraph 20(t) hereof shall not be deemed to be a Sale or Transfer
provided that such substitution shall neither result in the transfer of forty-nine
percent (49%) or more of the Beneficial Ownership Interest in Borrower nor shall
change the actual control of Borrower, and provided that the substitute general
partner has organizational documents that are substantively identical (in all
material respects) to the organizational documents of the general partner being
removed. If Borrower is a limited liability company, the substitution of the
member satisfying the SPC Member requirements set forth in paragraph 20(t)
hereof with a different member satisfying the SPC Member requirements set forth
in paragraph 20(t) hereof shall not be deemed to be a Sale or Transfer provided
that. such substitution shall neither result in the transfer of forty-nine percent
(#¢%)-ar more of the Beneficial Ownership Interest in Borrower nor change the
actuar- control of Borrower, and provided that the substitute member has
organizat:ornial documents that are substantively identical (in all material respects)
to the organizational documents of the member being removed.

(4) Notwithstanding the” foregoing, however, (A) limited partnership interests in

(5)

Borrower or in any gepcial partner, limited partner, beneficial owner, member or
trustee of Borrower or any cther beneficial ownership interest, direct or indirect,
in any trustee or beneficial cwiier of Borrower shall be freely transferable without
the consent of Lender and (B’ the removal and replacement of any limited
partner, non-managing member or trustee of Borrower without otherwise
violating the provisions of this paragraph 9, which person or entity is not required
to satisfy the independent management reqvirements pursuant to paragraph 20
hereof, may be accomplished without the‘consent of Lender; provided, that in
each such case, (1) such transfer, removal or replaceinent when taken with all such
other transfers and removal, in the aggregate, she!l zesult in the transfer of less
than forty-nine percent (49%) of the Beneficial Owr.ership Interest in Borrower;
(i1} such transfer, removal or replacement does not charge-the actual control of
Borrower; (iii) such transfer, removal or replacement does not adversely affect the
bankruptcy remote structure of the Borrower; and (iv) such trarster, removal or
replacement does not include the transfer, removal or replacement 21 40y entity or
person satisfying the independent management requirements for 2 bankruptcy
remote structure unless the transferee or replacement entity or persen. also
satisfies such independent management requirements for a bankruptcy vemote
structure.

Notwithstanding the foregoing, any involuntary transfer of a Beneficial
Ownership Interest in Borrower caused by the death of any general or limited
partner, shareholder, joint venturer, trustee, member, manager or other type of
owner holding any Beneficial Ownership Interest in Borrower shall not be a
default under this Security Instrument or constitute a Sale or Transfer so long as
Borrower is reconstituted, if required, following such death and so long as either
(1) those persons responsible for the management of the Mortgaged Property
remain unchanged as a result of such death or (ii) any replacement management is
approved by Lender (which approval shall not be unreasonably withheld). -
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(6) In connection with each Sale or Transfer, Grantee (in the case of a Sale) or

Borrower (in the case of a Transfer), as the case may be, shall represent and
warrant to Lender in writing that all of the representations and warranties set forth
in paragraph 37 hereof shall survive such Sale or Transfer.

(7) Inall events, if (i) a Transfer will result in any person and persons (excluding the

(&)

Control Parties) controlled by, controlling or under common control with such
person, (A) directly or indirectly, owning or controlling properties subject to
mortgage liens in favor of Lender (collectively, "Related Properties") which
mortgage liens secure more than 10% of the then outstanding principal amount of
all promissory notes secured by liens on Related Properties running in favor of
Lender, or (B) directly or indirectly owning or controlling more than 49% of the
Beaelicial Ownership Interest in owners of Related Properties which are
encumberad by first mortgage liens securing more than 10% of the then principal
amount of #ll notes secured by liens on Related Properties running in favor of
Lender; ot (ii). any Transferee does not deliver a new substantive non-
consolidation epirion or down-date of the prior substantive non-consotidation
opinion in accordance with paragraph 9(d)(3) of this Security Instrument, then
such Transfer shall notiake place until each Rating Agency that rates securities
issued with respect to the Note has confirmed in writing that such Transfer will
not result in the downgrade, §aalification or withdrawal of such rating. Borrower
will pay the reasonable costs of Lender and each Rating Agency, including the
fees of their respective counsel, iir zonnection with a Transfer. It is understood
that each Rating Agency will require 1.2nder to deliver its recommendation based
on, among other things, a certified financial statement of Transferee (which shall
be deemed satisfactory to Lender if the Traasieree’s net worth equals or exceeds
$50,000), standard credit report on the Travsicree (or its principals, as
applicable), Lexis/Nexis or similar scarch sheswiug the Transferee (or its
principals, as applicable) not to have been indicted or'cepvicted of a felony in the
preceding seven (7) years and not to have been a principal in-an entity that availed
itself of the protection of bankruptcy laws in the precedirg seven (7) years.
Lender agrees to use its best efforts to provide such recommeadation to each
Rating Agency within five (5) business days after receipt of-thw foregoing
materials.

If (i) a Sale will result in any person and persons (excluding the Control Paities)
controlled by, controlling or under common control with such person, directly or
indirectly owning or controlling Related Properties which are encumbered by
mortgage liens securing more than 10% of the then outstanding principal amount
of all promissory notes secured by liens on Related Properties running in favor of
Lender, or (1) the Grantee is not a Delaware limited liability company or, with
regard to Premises located in Texas or California, a Delaware limited liability
company or a Texas, California or Delaware limited partnership, in each case
having organizational documents substantively identical (in all material respects)
to those of Borrower or the owner of any Related Property, then such Sale shall
not take place until each Rating Agency that rates securities issued with respect to
the Note has confirmed that such Sale will not result in the downgrade,
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qualification or withdrawal of such rating. Borrower will pay the reasonable
costs of Lender and each Rating Agency, including the fees of their respective
counsel, in connection with a Sale. It is understood that each Rating Agency will
require Lender to deliver its recommendation based on, among other things, a
certified financial statement of the holder of the primary Beneficial Ownership
Interest in Grantee (which shall be deemed satisfactory to Lender if such holdet’s
net worth equals or exceeds $50,000), standard credit report on the such holder, -
Lexis/Nexis or similar search showing such holder not to have been indicted or
convicted of a felony in the preceding seven years and not to have been a
principal in an entity that availed itself of the protection of bankruptcy laws in the
preceding seven years. Lender agrees to use its best efforts 1o provide such
rerommendation to each Rating Agency within five (5) business days after receipt
ofthe faregoing materials.

Transaction Fer; Counsel Fee. It shall be a condition of any Sale or Transfer that
Borrower shall pay Lender, in addition to the amounts described above, in the case of a
Sale, a fee of $1,500 perSale and, in the case of a Transfer, a fee of $1,000 per Transfer
(as applicable, the "Trangrction Fee"); provided, however, that (i) the Transaction Fee
applicable to a Sale of the-Mortgaged Property and other similar properties securing
related promissory notes dated ay of the Effective Date held by Lender (“Related
Properties”) in which the primary-ieneficial Ownership Interest in the Grantor of the
Mortgaged Property and the grantors of the Related Properties are held by the same
person and the primary Beneficial Ownershiy Interest in the Grantee of the Mortgaged
Property and the grantees of the Related P:operties are held by the same person (or
affiliated persons) (a “Related Property Sale”) sha'l not exceed $7,500 for all such Sales
within such Related Property Sale which close on/thz same day or within thirty (30)
days of the first Sale to close, and (ii) the Transactioni'ée applicable to a Transfer of
Beneficial Ownership Interest in Borrower and other simiiar entities owning Related
Properties in which entities the primary Beneficial Ownershir- Interest is held by the
same Transferor (or affiliated Transferors) and is transferred to4iic came Transferee (or
affiliated Transferees) (a “Related Entity Transfer”) shall not exceed $5,000 for all such
Transfers within such Related Entity Transfer which close on the same day or within
thirty (30) days of the first Transfer to close. Borrower will pay or causcie oo paid the
reasonable fees and expenses of special counsel to the owners of the Pass-Through
Certificates in connection with any Sale or Transfer.

[INTENTIONALLY OMITTED]

Easements; Dedications. If no Event of Default shall have occurred and be continuing,
Borrower, or the Lessee on behalf of Borrower, may, from time to time, in connection
with the transactions contemplated by the Lease or otherwise, (i) sell and convey an
interest in the Mortgaged Property to any Person legally empowered to take such
interest under the power of eminent domain, (ii) grant routine utility, access and other
customary easements, rights of way and other rights in the nature of easements with
respect to the Mortgaged Property as Lessee may reasonably request, (ii1) release or
relocate existing easements and appurtenances which are for the benefit of the
Mortgaged Property as reasonably requested by Lessee, (iv) dedicate or transfer
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portions of the Mortgaged Property for road, highway or other public purposes, (v)
execute petitions to have the Mortgaged Property annexed to any municipal corporation
or utility district, (vi) enter into or modify existing easements, covenants, waivers,
approvals or restrictions for utilities, parking or other matters as Lessee may desire or
determines necessary for the operation of the Mortgaged Property, or real property
adjacent to the Mortgaged Property, as reasonably requested by Lessee, and (vii)
execute and deliver to any Person any instrument appropriate to confirm or effect such
grants, releases, dedications and transfers. Borrower and/or Lessee may instruct Lender
to execute and deliver any instruments necessary to effect any of the above by providing
Lender with a certificate attaching the following (provided that transactions
contexiplated by Sections 9(h)(i) and (iv) above shall not require the following
certificat. if such transactions arise from agreements by Borrower and Lessee with any
Person pessessing the power of eminent domain, and such transactions shall be treated
under Section € ereof):

1. such instrument;

ii. (1) a certificate of Lessex stating (A) that such grant, release, dedication, transfer,
petition or amendmeni-is-not detrimental in any material respect to the proper
conduct of Lessee’s business on such Mortgaged Property, (B) the consideration, if
any, being paid for such grant, <iease, dedication, transfer, petition or amendment
and that Lessee considers such corsiduration to be fair and adequate, (C) that such
grant, release, dedication, transfer,”weiition or amendment does not materiatly
impair Lessee’s use or operation of such Mertgaged Property or adversely affect the
value of the Premises (or does not reduce-the fair market value of the Mortgaged
Property by any amount greater than the amcunt being paid to Borrower for such
instrument), and (D) that, for so long as the Lease shall be in effect, Lessee will
perform all obligations, if any, of Borrower under such-instrument and will remain
obligated under the Lease in accordance with its respective terms; and

(2) a certificate from Lease Guarantor stating that, notwithstanding such grant,
release, dedication, transfer, petition or amendment, the Lease Guaraiy will remain
in full force and effect;

it if required under the Lease, an updated ALTA survey, or a site plan oi_other
depiction, acceptable to Lender in its reasonable discretion, reflecting sucl: grant,
release, dedication, transfer, petition or amendment;

iv. with respect to any documents being recorded in the applicable real estate records,
confirmation of lien priority of this Security Instrument from the title company that
issued the Title Policy;

v. a letter from the appraiser who prepared the appraisal of the Mortgaged Property
delivered to Lender at the time of delivery of this Security Instrument, or another
appraiser reasonably acceptable to Lender, or (so long as the long-term unsecured
debt of Lease Guarantor is rated BBB or better by Standard & Poor’s Rating
Services, a division of The McGraw-Hill Companies, Inc. and Baa2 or better by
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Moody’s Investors Service, Inc.) a certificate from an appropriate officer of Tenant
(which requirement will be satisfied by the certifications in Schedule 3 to the
Lease), to the effect that the grant, release, dedication or transfer of a portion of the
Mortgaged Property for a road, highway or other public purpose or the grant or
release is not estimated to reduce the fair market value of the Mortgaged Property
by an amount greater than the amount of consideration being paid to Borrower or
Lessee therefor; and

vi. such other instruments, certificates, title insurance policy endorsements and
coinions of counsel as Lender may reasonably request.

If Boriower, or Lessee on behalf of Borrower, shall deliver or cause to be delivered to
Lender tiic following (collectively, the "Schedule 3 Deliveries"): (1) a certification and
undertaking Ly Lessee substantially identical to the form of the Certificate and
Agreement Reparding Matters of Record attached as a part of Schedule 3 to the Lease
and the supportiog documentation required thereunder and all other documentation
required under Sectian 3%(a), Part 11 of the Lease, and (2) an authorized undertaking of
Lease Guarantor substantinity identical in the form of the Guarantor’s Consent attached
as Schedule 3 to the Lease,-and (3) a Ground Landlord’s Consent substantially in the
form attached as part of Schedulc 3 to the Lease duly executed by the Ground Landlord
(as defined in the Lease), then tl'o-certifications and deliveries set forth above in
subparagraphs (i) through (vi) above shali not be required.

Upon the satisfactory review by Lender and special counsel (referred to above) to the
owners of the Pass-Through Certificates “of the certificate and supporting
documentation (or the Schedule 3 Deliveries, if applicable), Lender shall, without any
further action or consent of any owner of a Pass-Through Certificate or any other
Person, notify Borrower in writing that Lender has approved such certificate and
supporting documentation, and request that Borrower ‘=tecute and deliver the
appropriate consent, subordination, deed or other instrument-recuested by Lessee. If,
within five (5) business days after such request (or, if later, iificen (15) days after
Borrower originally received the relevant request for such action underSection 30 of
Part II of the Lease together with a duly executed copy of Schedule 3 o thie-Lease and
all supporting documentation required therein), Borrower neither executes such
instruments nor objects thereto, then Lender may, without any further action ¢r consent
of any owner of a Pass-Through Certificate or any other Person, execute and deliver to
Borrower and Lessee, on Lender’s own behalf and on behalf of Borrower pursuant to
the limited power of attorney granted pursuant to the next succeeding sentence (as
applicable), the consent, subordination, partial release or other instrument as requested
pursuant to this paragraph 9(h) by Borrower and/or Lessee. Borrower hereby
constitutes and appoints Lender as Borrower’s true and lawful attorney-in-fact and
agent, with full power of substitution for Borrower in its name, place and stead, and
with full authority to exercise, do, or perform any act, power, duty, right or obligation
Wwhatsoever that the undersigned now has or may hereafter acquire the legal right,
power or capacity to exercise or perform, in connection with, arising from or relating to
the consummation of the transactions contemplated by this paragraph 9(h), granting
unto said attorney-in-fact and agent full power and authority to do and perform each
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and every act and thing requisite and necessary to be done, as fully to all intents and
purposes as Borrower might or could do in person, and hereby ratifying and confirming
all that said attorney-in-fact and agent, or its substitute or substitutes, may lawfully do
or cause to be done by virtue hereof, including, without limitation, the right to sign,
endorse, exccute, acknowledge and deliver any instrument to be executed by Borrower
in connection with the provisions of this paragraph 9(h); provided, that Lender may not
take any action as attorney-in-fact hereunder unless permitted under the immediately
preceding sentence,

If iue consideration payable to Borrower in connection with such grant, release,
dediction, transfer, petition or amendment equals or exceeds 5% of the amount set
forth on’Exhibit E to the Lease, Borrower hereby assigns to Lender and agrees to
deliver 20 Lender all such consideration actually received by Borrower (less reasonable
actual transacecn costs and costs of restoration and repair of the Mortgaged Property)
which shall beapplied to the partial prepayment of the Note, without Prepayment
Consideration o1 other penalty; however if such consideration is less than 5% of the
amount set forth on £xniait E to the Lease, and no Event of Default has occurred and is
continuing, such considerzior, shall be paid to and retained by Borrower.

10. Estoppel Certificates. After requesi by Lender, Borrower shall within ten (10) days furnish

Il

Lender with a statement, duly acknowisi'ged and certified, setting forth (i) the amount of the
original principal amount of the Note; (1i} tlie unpaid principal amount of the Note; (iii) the
rate of interest of the Note; (iv) the date instaliments of interest and/or principal were last
paid; and (v) that the Note and this Securiiy Ipstrument are valid, legal and binding
obligations and have not been meodified or i modified, giving particulars of such
modification. .

Within fifteen (15) days after request by Borrower, and at Earrower’s sole cost and expense
(provided that Borrower shall only be required to reimburse Lender for its actual out-of-
pocket costs (including reasonable legal fees and disbursemenis incurred by Lender)),
Lender shall provide Borrower and/or Transferor, and Grantee, or Trans‘cree, as applicable,
a statement, duly certified (i) setting forth the outstanding principal amount £ the Loan; (ii)
confirming whether, to its actual knowledge, without independent investigaticnor inquiry,
any default exists under the Note, this Security Instrument and the other Loan ©ocuments;
and (iit) attaching a copy of the Note, this Security Instrument and the other Loan
Documents identified on Borrower’s request, and certifying that to its actual knowledge,
without independent investigation or inquiry, such copies are true, correct and complete.
Lender shall be required to furnish such certificate only once a year or in connection with
any pending or proposed Sale or Transfer as contemplated in the Loan Documents.

Changes in the Laws Regarding Taxation. If any law is enacted or adopted or amended
after the date of this Security Instrument which deducts the Debt from the value of the
Mortgaged Property for the purpose of taxation or which imposes a tax, either directly or
indirectly, on the Debt or Lender’s interest in the Mortgaged Property, Borrower will pay
such tax, with interest and penalties thereon, if any. In the event Lender is advised by
counsel chosen by it that the payment of such tax or interest and penalties by Borrower
would be unlawful or taxable to Lender or unenforceable or provide the basis for a defense
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of usury, then in any such event, Lender shall have the option, by written notice of not less
than one hundred twenty (120) days, to declare the Debt immediately due and payable. Any
prepayment made pursuant to this paragraph shall be without Prepayment Consideration or
any other prepayment consideration.

No Credits on Account of the Debt. Borrower will not claim or demand or be entitled to
any credit or credits on account of the Debt for any part of the Taxes or Other Charges
assessed against the Mortgaged Property, or any part thereof, and no deduction shall
otherwise be made or claimed from the assessed value of the Mortgaged Property, or any
part theieof, for real estate tax purposes by reason of this Security Instrument or the Debt.
In the event such claim, credit or deduction shall be required by law, Lender shall have the
option, by written notice of not less than one hundred twenty (1 20) days, to declare the Debt
immediately dve and payable. Any prepayment made pursuant to this paragraph shall be
without Prepayincat Consideration or any other prepayment consideration,

Documentary Stamgps.  If at any time the United States of America, any state or
commonwealth thereof or sn; subdivision of any such state or commonwealth shall require
revenue or other stamps to be 2ifized to the Note or this Security Instrument, or impose any
other tax or charge on the same, Barrower will pay for the same, with interest and penalties
thereon, if any.

Usury Laws. This Security Instrument and tiie Note are subject to the express condition that
at no time shall Borrower be obligated or required to pay interest on the Debt at a rate which
could subject Lender to either civil or criminai-ii=oility as a result of being in excess of the
maximum interest rate which Borrower is permitted 5y law to contract or agree to pay. Ifby
the terms of this Security Instrument or the Note, Boitower is at any time required or
obligated to pay interest on the Debt at a rate in excéss of such maximum rate, the rate of
interest under the same shall be deemed to be immediately rediced to such maximum rate
and the interest payable shall be computed at such maximum rate #nd all previous payments
in excess of such maximum rate shall be deemed to have been paym:nts in reduction of the
principal and not on account of the interest due hereunder.

Books and Records. Bomower shall keep adequate books and record: of account in
accordance with sound accounting principles on a modified cash basis or a fededs! income
tax basis, in either case consistently applied and furnish to Lender upon Lender’s request:
(a) unaudited financial statements of Borrower for the year just ended, including Lalance
sheet and statement of income and expenses certified as true and correct by an officer,
general partner or manager of the Borrower (provided, however, that Borrower shall not be
required to provide such financial statements until at least 90 days following the end of the
applicable fiscal year); (b) copies of all tax returns filed by Borrower within twenty (20)
days after the filing thereof; and (c) copies of all financial information received by Borrower
under the Lease within twenty (20) days after receipt thereof. Borrower shall provide
Lender with such additional financial or management information with respect to Lessee or
the Mortgaged Property as Lender may reasonably request, provided that in the case of
Lessee any such additional information is available to Borrower pursuant to the terms and
provisions of the Lease.
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Performance of Other Agreements. Borrower shall observe and perform or cause Lessee to

observe or perform each and every term to be observed or performed by Borrower pursuant
to the terms of any agreement or recorded instrument affecting or pertaining to the
Mortgaged Property, including, without limitation, any reciprocal easement, operating or
similar agreement, and if Borrower shall fail to so observe and perform, or cause to be so
observed and performed by Lessee, any such terms, Lender and its agents, employees,
contractors, engineers, architects and other representatives shall have the right to so observe
and perform such terms.

Further Acts, etc.

(a) Borrswer will, at the cost of Borrower, and without expense to Lender, do, execute,
acknoviedge and deliver all and every such further acts, deeds, conveyances,
mortgages, ussighments, notices of assignment, transfers and assurances as Lender
shall, from tizae to time, reasonably require, for the better assuring, conveying,
assigning, transierring, and confirming unto Lender the property and rights hereby
mortgaged, given, granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed,
pledged, assigned and hyputhecated or intended now or hereafter so to be, or which
Borrower may be or may hereafter become bound to convey or assign to Lender, or for
carrying out the intention or-{zcilitating the performance of the terms of this Security
Instrument or for filing, registeniz-or recording this Security Instrument. Bomower,
on demand, will execute and deliver-and hereby authorizes Lender to execute in the
name of Borrower or without the signature of Borrower to the extent Lender may
lawfully do so, one or more Uniform Coinznercial Code financing statements, chattel
mortgages or other instruments, to evidencc.inore effectively the security interest of
Lender in the Mortgaged Property. Borrower grants to Lender an irrevocable power of
attorney coupled with an interest for the purpose of excicising and perfecting any and
all rights and remedies available to Lender at law and i% equity, including, without
limitation, such rights and remedies available to Lender plrsaant to this paragraph 17;
provided, however, that such power of attorney shall only k= exercised during the
existence of an Event of Default hereunder.

(b) Lender shall, upon request of Borrower, and provided that the conditicns of Part I
Section 15(c) of the Lease have been satisfied, enter into a non-distibance and
attornment agreement with the Lessee (or assignee of Lessee), its sublissee and
Borrower.  Said non-disturbance and attornment agreement shall satisfy the
requirements of Part 11 Section 15(c) of the Lease.

Recording of Security Instrument, etc. Borrower forthwith upon the execution and delivery
of this Security Instrument and thereafter, from time to time (but only upon request of
Lender), will cause this Security Instrument, and any security instrument creating a hien or
security interest or evidencing the lien hereof upon the Mortgaged Property and each
instrument of further assurance to be filed, registered or recorded in such manner and in
such places as may be required by any present or future law in order to publish notice of and
fully to protect the lien or security interest hereof upon, and the interest of Lender in, the
Mortgaged Property. Borrower will pay all filing, registration or recording fees, and all
expenses incident to the preparation, execution and acknowledgment of this Security
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Instrument, any mortgage supplemental hereto, any security instrument with respect to the
Mortgaged Property and any instrument of further assurance, and all federal, state, county
and municipal, taxes, duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of this Security Instrument, any mortgage
supplemental hereto, any security instrument with respect to the Mortgaged Property or any
instrument of further assurance, except where prohibited by law so to do. Borrower shall
hold harmless and indemnify Lender, its successors and assigns, against any liability
incurred by reason of the imposition of any tax on the making and recording of this Security
Instrument.

Prepayment: Substitution of Collateral.

(a) The Debi may not be prepaid except as described below and except in connection with
a termination of the Lease as a result of a Termination Casualty (as defined in the
Lease) or a casua'ty resulting in termination of the Ground Lease in accordance with
paragraph 3(g)-Licreof, a Rejectable Offer as a result of a Major Condemnation (as
defined in the Lease) it sccordance with paragraph 6(c) hereof, a Rejectable Offer as a
result of a failure to reacli Cubstantial Completion (as defined in the Lease) of the
Mortgaged Property in accordance with paragraph 33(e) hereof, in connection with the
application of Net Award agzirst the Debt as provided in paragraphs 3(e) and 6(b)
hereof, in connection with a Rejectable Offer as a result of a Tax Parcel Default in
accordance with paragraph 4(c) hereof in connection with a termination of the Ground
Lease in accordance with paragraph 6&{(k} hereof, in connection with minor releases
and easements as described in paragrago 9(h), as may be required pursuant to
paragraphs 11, 12 or 13 hereof, or after the dat that is six months prior to the maturity
date set forth on Schedule A attached hereto and made a part hereof in accordance
with the terms of the Note, but may be defeased in accordance with the terms of the
Note.

(b) Subject to compliance with the applicable terms and conditio:is 41 this paragraph 19(b)
and if an Event of Default shall not have occurred and be coatiruing, Borrower, in
.connection with a Sale or Transfer to be effected after the date heieof,-chall have the
right (the "Substitute Collateral Right"} to reduce the principal balance. ir rart but not
in whole, of the Note, provided that it simultaneously issues a new not¢ i1 the form
specified in the Declaration (the "New Note"),and which is secured by Cash Coilateral

(as defined herein).

(c) - Any Sale, as defined in paragraph 9(b) hereof, to be made by Borrower as to which
Borrower elects to exercise the Substitute Collateral Right, shall be subject to
satisfaction of the following conditions:

i. at least twenty (20) days prior to the proposed date of Sale (or such shorter period
as may be agreed by Lender) or, if Rating Agency confirmation of such Sale is
required, at least thirty (30) days prior to the proposed date of Sale, Borrower shall
deliver written notice (the "Substitute Collateral Notice") to Lender specifying (A)
the date of the intended Sale, (B) Borrower’s election to exercise its Substitute
Collateral Right, and (C) the date upon which the Debt Assumption Right (as
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hereinafter defined) will expire, which is at least two (2) business days prior to the
next scheduled rent payment under the Lease (the "Election Period Deadline");

at least ten (10) business days prior to the proposed date of Sale (or such shorter
period as may be agreed by Lender), Borrower shall deliver to Lender a certificate
in the form specified in the Declaration, or in such other form as is reasonably
acceptable to Lender;

on the date of Sale,

fA) Borrower shall, pursuant to an Escrow Agreement in the form specified in
the Declaration, deposit or cause to be deposited into escrow with Chicago
Title Insurance Company or another title insurance company or escrow
agunt acceptable to Lender (the "Escrow Agent"), for the benefit of Lender,
cash/in an amount equal 1o the following: (1) the amount by which the
principal amount of the Note is to be reduced, which must be less than the
unpaid prircipal amount thereof (the "Principal Collateral"), (2) interest
which has accrued and is unpaid on the Note and interest which will accrue
on the New Nite from the date through which interest was Iast paid on the
Note to, but excleding, the Election Period Deadline (the "Interest
Collateral"); (3) the Substitute Collateral Make-Whole Premium, as
hereinafier defined; and (4)itic Substitute Collateral Fees and Expenses, as
hereinafter defined (such amonnts in clauses (1) through (4), collectively,
the “Cash Collateral"). The teri)“Substitute Collateral Fees and Expenses"
means the sum of $2,500 payabic <0 Lender, the Escrow Fee (hereinafter
defined) payable to Escrow Agent heteiinder, and all reasonable legal fees
and expenses of the respective counsel for-Lender and Escrow Agent in
connection with the Sale or Transfer. The Cash-Collateral shall be held by
Escrow Agent in an escrow account pursuant 16 he Escrow Agreement for
the benefit of Lender. Such deposit of the Cask Collateral, to the extent
made by the transferee, shall be deemed to have been pa'd by the Grantee to
Borrower as purchase price and/or deposit under tiie contract of sale
between Borrower and the Grantee for the Mortgaged Pranety; and then
deposited by Borrower pursuant to the Escrow Agreement into <ssrow with
Escrow Agent as the Cash Collateral for the New Note. The Borr¢wer shall
simultaneously deliver a Pledge and Security Agreement in the ‘form
specified in the Declaration to Escrow Agent granting to the Lender a first
priority perfected security interest in the Cash Collateral as collateral for the
obligations of Borrower under the New Note described in paragraph (B)
below. Borrower shall take or cause to be taken all actions necessary to
perfect such security interest in favor of Lender, including, without
limitation, the execution and delivery of a so-called Control Agreement
among Borrower, Lender, Escrow Agreement and the bank at which the
escrow account is being maintained. "Substitute Collateral Make-Whole
Premium” as used in this paragraph 19 shall mean an amount determined as
follows: (1) in the event that the Reinvestment Yield (as defined in the
Note) shall, on the date of calculation, be greater than or equal to the
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Applicable Interest Rate (as defined in the Note), an amount equal to 0
(unless the exercise of the Substitute Collateral Right occurs during the
Lockout Period defined in the Note, in which case the minimum Substitute
Collateral Make-Whole Premium shall be 1% of the principal amount of the
Principal Collateral), and (2) in the event that the Reinvestment Yield shall,
on the date of calculation, be less than the Applicable Interest Rate, an
amount equal to (x) the sum of the amounts representing the present values
of each remaining scheduled payment which would be payable with respect
to the Note following such exercise of the Substitute Collateral Right, such
sum to be determined by discounting (monthly on the basis of a 360-day
year composed of twelve 30-day months) each such amount utilizing a
discount factor equal to the Reinvestment Yield plus fifty (50) basis points,
«ess (y) the principal amount of the Note, but in no event less than 0;

Borroyier shall issue to Lender the New Note in an aggregate principal
amount equal to the Principal Collateral. The New Note shall be secured
solely by the Cash Collateral. Interest shall acerue on the New Note and on
the reduced amount of the Note;

Borrower shall have delivered to Lender an opinion letter with respect to the
Substitute Collateral Borower addressing such matters and in the form as
set forth on Schedule 6 ts tie Declaration or in such other form as is
reasonably acceptable to Lender;

Borrower and a bankruptey remote; special purpose Delaware limited
fiability company, BDelaware limitzd’ partnership, California limited
partnership, Texas limited partnership w1 Tex2s limited liability company, as
the case may be, having organizational documents substantively identical (in
all material respects) to Borrower’s or to the ¢iginizational documents of
the owner of any Related Property (the "Substituic Collateral Borrower™),
which may be formed and controlled by Guarantor o: by-one of the Control
Parties or one of their respective affiliates, shall have extered into an
assignment and assumption agreement, pursuant to which Brrrawer shall
have assigned ownership of the Cash Collateral to the Substitate Collateral
Borrower and ‘the Substitute Collateral Borrower shall have assimied the
outstanding obligations under the New Note;

either the Grantee or Borrower shall have paid or deposited (or shail have
caused to be paid or deposited) with Escrow Agent all transfer and mortgage
taxes incurred or to be incurred in connection with such Sale and the
exercise of the Substitute Collateral Right. Borrower hereby indemnifies
Lender in respect of any such taxes; ‘

Borrower or the Grantee shall have delivered to Lender a Substitute
Collateral Non-Consolidation Opinion addressing such matters and in the
form as set forth on Schedule 8 to the Declaration or in such other form as is
reasondbly acceptable to Lender;
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Borrower shall have delivered to Lender an opinion of counsel that exercise
of the Substitute Collateral Right should not result in a realization event
under Section 1001 of the Internal Revenue Code of 1986, as amended, in
the form specified in the Declaration or in such other form as is reasonably
acceptable to Lender; and

the Grantee shall have delivered an opinion letter addressing such matters
and in the form as set forth on Schedule 10(i) to the Declaration or in such
other form as is reasonably acceptable to Lender.

(d) Any Transfer, as defined in paragraph 9(b) hereof, to be made by a Transferor, as
defined in paragraph 9(b), as to which Borrower elects to exercise the Substitute
Collateral Right shall be subject to satisfaction of the following conditions:

(i) at leasttwepty (20) days prior to the proposed date of Transfer (or such shorter
period as.muay be agreed by Lender) or, if Rating Agency confirmation of such
Transfer is required; at least thirty (30) days prior to proposed date of Transfer,
Borrower shail déliver-the Substitute Collateral Notice to Lender;

(11} at least ten (10) busincss days prior to the proposed date of Transfer (or such
shorter period as may be ‘agceed by Lender), Borrower shall deliver to Lender a
certificate in the form specified in-the Declaration, or in such other form as is
reasonably acceptable to Lender;

(iii} on the date of Transfer:

(A) Borrower shall, pursuant to an Escrow Agreement in the form specified in

(B)

the Declaration, deposit or cause to be depositzd inte escrow with Escrow
Agent, for the benefit of Lender, the Cash Colizteral. Such deposit of the
Cash Collateral, to the extent made directly by <he transferee, shall be
deemed to have been paid by the transferee to the  Transferor as purchase
price and/or deposit under the contract of sale between tne Transferor and
the transferee for the transfer of the equity interest in/Borower, then
transferred by Transferor to Borrower as a capttal contribuusn; and then
deposited by Borrewer into escrow with Escrow Agent pursvani to the
Escrow Agreement as the Cash Collateral for the New Note. Borrowcr shall
stmultaneously deliver a Pledge and Security Agreement in the form
specified in the Declaration granting to Lender a first priority perfected
security interest in the Cash Collateral as collateral for the obligations of the
Borrower under the New Note described in paragraph (B) below. Borrower
shall take or cause to be taken all actions necessary to perfect such security
interest in favor of Lender, including, without limitation, filing a Uniform
Commercial Code financing statement and executing and delivering a so-
called Control Agreement;

Borrower shall issue to Lender the New Note. The New Note shall be
secured solely by the Cash Collateral;
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(C) Borrower shall have delivered to Lender an opinion with respect to the
Substitute Collateral Borrower in the form set forth as Schedule 6 in the
Declaration or in such other form as is reasonably acceptable to Lender;

(D) Borrower and Substitute Collateral Borrower shall have entered into an
assignment and assumption agreement, pursuant to which Borrower shall
have assigned ownership of the Cash Collateral to the Substitute Collateral
Borrower, and the Substitute Collateral Borrower shall have assumed the
outstanding obligations under the New Note;

‘E) Borrower shall have paid or deposited with Escrow Agent all transfer and
mortgage taxes incurred or to be incurred in connection with such Transfer
und the exercise of the Substitute Collateral Right. Borrower hereby
mdemnifies Lender in respect of any such taxes;

(F) Borrower shall have delivered or caused to be delivered to Lender a
Substitut¢ Coltateral Non-Consolidation Opinion in the form specified in the
Declaration‘or jzsuch other form as is reasonably acceptable to Lender;

(G) Borrower shall have-delivered to Lender an Opinion of Counsel that
exercise of the Subsiitut Collateral Right should not result in a realization
event under Section 1001.Gf the Internal Revenue Code of 1986, as
amended, in the form speciied in the Declaration or in such other form as is
reasonably acceptable to Lenderyand

(H) The transferee shall have delivered au opinion letter in the form set forth as
Schedule 10(ii) to the Declaration or.iisuch other form as is reasonably
acceptable to Lender.

(¢) Upon satisfaction of the conditions set forth in paragraph 15{c} cr{d), as applicable:

®

(i) Lender shall cause the grid attached to the Note to be amended to reflect a
decrease in the principal amount of such Note by the Principal Coilateral; and

(i) Lender shall deliver a release releasing Borrower or Transferor, as zpnlicable,
from its obligations under the New Note.

Subject to compliance with the terms and conditions of paragraph 19(c} or (d) above,
as applicable, and this paragraph 19(f), and if an Event of Default shall not have
occurred and be continuing, the Grantee, in the case of a Sale subject to paragraph
19(c) or, Borrower in the case of a Transfer subject to paragraph 19(d), may
subsequently elect to assume (the "Debt Assumption Right"), in whole but not in part,
the debt of the Substitute Collateral Borrower evidenced by the New Note. Exercise of
the Debt Assumptien Right by the Grantee or Borrower, as applicable, is subject to
satisfaction of the following conditions:

(1) no later than three (3) business days prior to the Election Period Deadline, the

transferee or Borrower, as applicable, shall deliver written notice to Lender and -
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Escrow Agent stating such Grantee’s or Borrower’s election, as applicable, to
exercise the Debt Assumption Right;

(i) either (A) if the Sale is subject to paragraph 19(c), the Grantee and the Substitute
Collateral Borrower shall have entered into an assignment and assumption
agreement, pursuant to which the Substitute Collateral Borrower shall have
assigned, and the Grantee shall have assumed, ownership of the Cash Collateral
and the outstanding obligations under the New Note; or (B) if the Transfer is
subject to paragraph 19(d), Borrower and the Substitute Collateral Borrower shall
have entered into an assignment and assumption agreement, pursuant to which the
Substitute Collateral Borrower shall have assigned, and the Borrower shall have
assumed, such ownership of the Cash Collateral and the outstanding obligations
uzides the New Note; and

(i11) 1f and to ne. extent available under applicable law and title insurance regulations,
the Granice or Borrower, as applicable, shall cause to be delivered to Lender an
endorsement ¢r/endorsements to the Title Policy insuring that the len of this
Security Instrument Constitutes a first lien on the Mortgaged Property subject only

- 1o the Permitted Exceptions and subsequent title exceptions as theretofore, or in
connection therewith, approved by Lender or permitted under this Security
Instrument, extending the efi:ctive date of such policy to the date on which the
Debt Assumption Right is exercised, or such other documents or evidence as
Lender may reasonably require in-order to confirm that such Title Policy is
unaffected by the exercise of the Debt Assumption Right.

If Borrower or the Grantee, as applicable, has eléced to exercise its Debt Assumption
Right and all of the conditions of this paragraph 1%(f) have been satisfied, Lender shall
cause the grid attached to the Note to be increased to reflectan increase in the principal
amount of such Note by the principal amount of the New/Note. The lien hereof shall
automatically be amended to secure such increase in the princiral amount of the Note.
Lender shall simuitaneously deliver a release, releasing the Substitute Collateral
Borrower from the New Note and cancel such New Note. Escrow.Agent shall execute
a Uniform Commercial Code Form 3 termination statement that will have the effect of
releasing Lender’s security interest in the Cash Collateral. Escrow Agent siall release
all funds in the escrow account, other than the Substitute Collateral Fees anc Expenses,
to the Grantee, in the case of a Sale, subject to paragraph 19(c), or the Borrower; i1 the
case of a Transfer, subject to paragraph 19(d). Escrow Agent shall pay all Substitute
Collateral Fees and Expenses to the appropriate parties in accordance with the Escrow
Agreement.

If the principal amount of the Note has been reduced in accordance with paragraph
19(c}) or (d) above, and if Borrower or the Grantee, as applicable, has either not timely
elected to assume the debt of the Substitute Collateral Borrower or atl of the conditions
to the exercise of the Debt Assumption Right have not been satisfied by the Election
Period Deadline, then the following requirements, events and conditions shall become
operative (provided that such requirements, events and conditions shall not constitute
an Event of Default hereunder unless and until the following have not been satisfied):
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() the New Note shall become immediately due and payable as of the Election
Period Deadline;

(i) the New Note shall be repaid with the Cash Collateral;

(i) Escrow Agent shall release the Principal Collateral, Interest Collatetal and the
Substitute Collateral Make-Whole Premium to the Lender, which shall distribute
such amounts to the holders of the Pass-Through Certificates (hereinafter
defined) as if such distributions were being made on the Note;

(vy .Escrow Agent shall pay all Substitute Collateral Fees and Expenses to the
appropriate parties in accordance with the Escrow Agreement; and

(v) any éacess funds remaining after the distributions described in clauses (111} and
{iv) shall be remitted to the Substitute Collateral Borrower.

If, prior to the Election Period Deadline, the yield on the actively traded U.S. Treasury
obligation having a maturity approximating the average life of the Note declines by
fifty (50) basis points or imore from the yield at which the Substitute Collateral Make-
Whole Premium was initially <2!ulated, Lender shall give written notice within three
(3) business days of such decline 42 Borrower (in the case of a Transfer) or the Grantee
(in the case of a Sale), as applicaole.and the Substitute Collateral Borrower. Upon
receipt of such notice, Substitute Coilateral Borrower shall be required to deposit or
cause to be deposited with Escrow Agent-ur-additional amount equal to the excess of
the Substitute Collateral Make-Whole Premiuri calculated based on the current yield
on actively traded U.S. Treasury obligations with a maturity approximating the
average life of the Note on the date of such-uotice-over the original Substitute
Collateral Make-Whole Premium. Lender shall review the aforesaid yield rated every
five (5) business days during the Election Period.

(k) Borrower agrees to pay or cause to be paid all reasonable fees a1d expenses (including
the applicable Transaction Fee and Escrow Fee, and all reasorizble legal fees and
expenses) incurred by Borrower, Escrow Agent and Lender on behalf of the registered
owners of those certain pass-through certificates (each a "Pass-Through Certificate™)
issued by Lender in connection with the exercise of the Substitute Collaieral Right
and/or Debt Assumption Right.

(1) In connection with any Sale or Transfer, Borrower shall pay to Escrow Agent, in
addition to ail other amounts specified hereunder, a fee of $1,500 per transaction (the
“Escrow Fee”) or series of related transactions closing on the same day or within a
thirty (30) day period. Borrower will also pay or cause to be paid the reasonable fees
and expenses of special counsel to the Escrow Agent in connection with any Sale or
Transfer.

20. Single Purpose Entity/Separateness. Bomower hereby represents and warrants to, and
covenants with, Lender that as of the date hereof and until such time as the Debt shall be
paid in full:
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Borrower does not own and will not own any asset or property other than (i) its interest
in the Mortgaged Property, (ii) incidental personal property necessary for the
ownership or operation of the Mortgaged Property, and (iii) the Cash Collateral, if
contributed in accordance with paragraph 19 above.

To the extent its office, if any, is located in the offices of any of its affiliates, Borrower
will pay fair market rent for its office space located therein and its fair share of any
overhead costs with respect thereto.

Beirower will not engage in any business other than the acquisition, ownership,
management, leasing, financing, operation and sale of the Mortgaged Property, and
Borrewer will conduct and operate its business as presently conducted and operated.

Borrower will not enter into any contract or agreement with any affiliate of Borrower,
any constituen® party of Borrower, any guarantor or any affiliate of any constituent
party or guaran.wor, except upon terms and conditions that are intrinsically fair and
substanttally similal te those that would be available on an arms-length basis with third
parties other than any such-party.

Borrower has not incurred and »ill not incur any indebtedness, secured or unsecured,
direct or indirect, absolute or condigent (including guaranteeing any obligation), other
than (i) the Debt (and the New Ncte, ifapplicable) or (ii) unsecured trade payables or
accounts payable on account of incidentals or services supplied or furnished to
Borrower which are customarily incuried in the ordinary course of business and
generally payable within thirty (30} days, or{1%.} obligations to Lessee under the Lease
or to other tenants or occupants of the Mortgagcd rroperty or (iv) the obligations to the
landlord/lessor under the Ground Lease.

Borrower has not made and will not make any loans or sdvances to any third party
(including any affiliate or constituent party, any guaranior o any affiliate of any
constituent party or guarantor), shall not pledge its assets for tne benefit of any other
entity (except in connection with the exercise of the Substitute Collateral Right under
paragraph 19 of this Security Instrument) and shatl not acquire obligaion: or securities
of its members or its affiliates.

Borrower is and will remain solvent and Borrower will pay its debts and iianilities
(including, as applicable, shared personnel and overhead expenses) from its assets as
the same shall become due (except that Borrower’s members, partners or beneficial
owners may pay the Organizational Expenses (as hereinafter defined) of Borrower)
subject, however, to Borrower’s rights to contest as provided in the Loan Documents.
As used herein, the term “Organizational Expenses” shall mean all of the following:
(i} the costs and expenses (including, without limitation, reasonable attomneys’ fees) of
organizing Borrower and qualifying Borrower to do business in the state where the
Premises is located and any other appropriate jurisdictions, and of maintaining the
existence and qualification to do business of Borrower, (i1) state filing fees, taxes and
similar charges due by reason of Borrower doing business or being organized in any
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state’s jurisdiction, (iii) fees and expenses for preparation of federal, state and/or local
tax returns for the Borrower, and (iv) accounting fees and expenses.

Borrower has done or caused to be done and will do all things necessary to observe
organizational formalities and preserve its existence.

Borrower will make investments directly or by brokers engaged and paid by the
Borrower or its agents (provided that if any such agent is an affiliate of the Borrower it
shall be compensated at a fair market rate for its services).

Beriower will maintain books, accounting records and other corporate documents and
recoras, financial statements, bank accounts and payroll accounts separate from those
of its afulates, any constituent party and any other person. If required by law to file
tax returns, Borrower will file its own tax retums (if required by applicable law) and
characterize 1ts<if as a separate entity (except to the extent it is treated as a disregarded
entity solely fortax_purposes) from any affiliate or other person in each and every
report, tax return ot finianicial statement.

Borrower will separately manage the Borrower’s liabilities from those of any affiliate
and pay from its assets (to theextent available) all of its own obligations, indebtedness
and liabilities, including all aamiristrative expenses and compensation to employees,
consultants or agents, and all operatingcxpenses, except that the Borrower’s members,
partners or benefictal owners may pay the Organizational Expenses of the Borrower.

Borrower will not become involved in the day-*s-day management of any other person.

Borrower will be, and at all times will hold itsel/-out to the public as, a legal entity
separate and distinct from any other entity (including any of its managers, members,
any affiliate of Borrower, any constituent party of Borinwer, any guarantor or any
affiliate of any constituent party or guarantor), and shall condict business in its own
name and through its own authorized directors, officers, managers, employees and
agents and shall maintain and utilize separate stationery, ihwoices and checks.
Borrower shall correct any known misunderstanding regarding its st:tus as a separate
entity and shall not identify itself as a division or part of its members of Aifiliates or
any of its affiliates as a division or part of Borrower.

Borrower will maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its contemplated
business operations.

Borrower will not commingle the funds and other assets of Borrower with those of any
affiliate or constituent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person.

Borrower has and will maintain its assets in such a manner that it will not be costly or
difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or constituent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person.

-41 -




@

(s)

(t)

(v)

1005422119 Page: 46 of 135

UNOFFICIAL COPY

Borrower does not and will not hold itself out to be responsible for the debts or
obligations of any other person.

Borrower will not dissolve or terminate or materially amend the terms of its trust
agreement, certificate of incorporation, partnership agreement, operating agreement or
other agreement pursuant to which Rorrower is organized,

Borrower will not enter into any transaction of merger or consolidation, or liquidate or
dissolve (or suffer any liquidation or dissolution), or acquire by purchase or otherwise
ai.or substantially all the business or assets of, or any stock or other evidence of
beueficial ownership of any entity.

If Borrower is a business trust, at least one trustee, or if Borrower is a limited liability
company, at least one member or manager, or if Borrower is a corporation, at least one
director, or‘if ‘Horrower is a limited partnership, at least one general partner (such
trustee, membs., manager, director or general partner being herein referred to as the
"SPC Member") shali %e (i) a limited liability company or corporation which at all
times has a manager, me:niber or director who qualifies as an Independent Person (as
defined below), or (ii) a-natural person who qualifies as an Independent Person (as
defined in paragraph 20(u)), and such SPC Member other than an Independent Person
(hereinafter defined) will at aii i‘mes cause Borrower to comply, with each of the
representations, warranties, and covenants contained in this paragraph 20,
Additionally, if Borrower is a limited partnership, at least one general partner of
Borrower shall at all times satisfy the coverants made with respect to Borrower in this
paragraph 20 (the "Special Purpose General Partrier™).

"Independent Person” means an individual who'is not,-and during the preceding five
(5) years has never been, and is not while serving as.the independent Person (and is
not, and during the preceding five (5) years has never beer. o A ffiliate of): (i) a direct
or indirect legal or beneficial owner of any limited liability company membership
interest, stock, partnership, membership or other equity interest in any of Borrower, an
Owner (defined in this paragraph 20(u)) or any of their respective Affiliaizs (defined in
this paragraph 20(u)); (ii) a substantial creditor, customer or supplice of any of
Borrower, an Owner or any of their respective Affiliates (notwithswnding the
foregoing a person who derives and reasonably expects to derive in the futurs ne-more
than 5% of his or her annual adjusted gross income from services rendereG-as an
Independent Person for Borrower and Affiliates of Borrower shall not be disqualified
as an Independent Person); (iit) an employee, officer, director (other than during his
tenure as an Independent Person of Borrower or for one or more Affiliates), member,
manager (other than as an Independent Person of Borrower or for one or more
Affiliates), trustee (other than as Independent Person of Borrower or for one or more
Affiliates), beneficiary or contractor (other than contracting to provide services as an
Independent Person or in any similar capacity) of Borrower, an Owner or any of their
respective Affiliates; (iv) a person who centrols {(whether directly, indirectly or
otherwise), Borrower, an Owner or any of their respective Affiliates (other than acting
as an Independent Person or in any similar capacity) or any substantial supplier,
customer or creditor, or an officer, director (other than as an Independent Person of
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Borrower or for one or more Affiliates), beneficiary, trustee (other than as an
Independent Person of Borrower or for one or more Affiliates), manager (other than as
an Independent Person of Borrower or for one or more Affiliates), member or
contractor of Borrower, Owner or any of their respective Affiliates (other than acting
as an Independent Person or in any similar capacity); (v)a lawyer representing or
employed by a law firm representing Borrower, an Owner or any of their respective
affiliates (other than as Independent Person of Borrower or for one or more Affiliates);
(vi) an accountant employed or otherwise engaged by Borrower, an Owner or any of
their respective affiliates (other than as Independent Person of Borrower or for one or
more Affiliates); (vii) a spouse, parent, sibling or child of any Person described in
clauses (i} through (iv) above; and (viii)an employee of any Person described in
clauses (v) and (v1) above. In addition to the foregoing, any person appointed to act as
the Incépondent Person of the Borrower after the date of this Security Instrument must
either (1) be 22 employee, agent, representative or designee of a nationally recognized
corporate services firm, or (2) have experience (A) in the ownership, sale, leasing or
management of com:mercial real estate properties, (B) in financing of commercial real
estate properties, or tlie securitization of such financing, (C) as an independent director,
manager or trustee (or auy similar position) for a special purposes entity, or (D) as a
director, manager or similai position of a publicly traded company or any other
company involved in any business described in subpart (A) or (B) above. Borrower
must notify Lender not less than <o (2) business days prior to the appointment of any
successor Independent Person and, algng with such notice, shall provide information to
support that the person so appointed quaiities as an Independent Person hereunder. If
Lender determines that any person so appoirted as an Independent Person does not
meet the qualifications of an Independent Pérsup-hereunder, then Lender shall have
fifieen (15) days after receipt of notice of the aprointment of such new Independent
Person to notify Borrower in writing of such determinaiion, which notification shall
also state with specificity the reasons that such persva dnes not qualify (the “Non-
Qualification Notice”). Borrower shall have fifteen (15) duys.after receipt of a Non-
Qualification Notice to either appoint a replacement Independ< i Person who satisfies
the requirements of an Independent Person hereunder, or to'provide additional
information to Lender to evidence that the person previously appointed dues qualify as
an Independent Person hereunder.

)

As used herein, "Affiliate" shall have the same meaning as now defined in §10)-of the
Bankruptcy Code (but when applied with respect to Borrower shall inchude all
"insiders” of Borrower, as such term is now defined in §101 of the Bankruptcy Code),
except that the percentage of direct or indirect legal or beneficial interest required to be
held by the relevant entity shall be ten percent (10%), not twenty percent (20%).

As used herein, "Owner" means the members or partners having an economic interest
or beneficiaries of Borrower and each of their successors in interest as members,
pattners or beneficiaries of Borrower.

As used herein, "Person" shall mean a natural person, corporation, limited partnership,
general partnership, business trust, limited liability company or other form of
association. :
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(v) Borrower shall not cause or permit the board of directors or board of managers, as
applicable, of Borrower or the SPC Member, as applicable, to take any action which,
under the terms of any certificate of incorporation, by-laws, voting trust agreement
with respect to any common stock or other economic ownership interest, or limited
liability company agreement requires the unanimous vote of the board of directors or
board of managers, as applicable, of Borrower or the general partners of Borrower or
the SPC Member, as applicable, unless at the time of such action there shall be at Jeast
one member who is an Independent Person.

(w) Porrower shall conduct its business so that the assumptions made with respect to
Borzswer in the Non-Consolidation Opinion shall be true and correct in all respects.

Events of I>¢faolt, Each of the following events constitutes an cvent of default ("Event of
Default"):

(a) ifany portion i the Debt is not paid within five (5) days from the date it was due;

(b) subject to the provisions i paragraph 4(b) hereof, if Taxes are not paid before they
become delinquent, or Other Charges or other sums due hereunder are not paid when
due, and Borrower fails to cue-afier ten (10) days after the earlier of notice or actual
knowledge thereof;,

(¢) subject to the provisions of paragraph 3(d)-hereof, if (i) the Policies are not kept in full
force and effect or (ii) within ten (10) days {ollowing written demand, Borrower shall
fail to cause the delivery of any such Policies ona certificate, binder or other evidence
of the renewal of any such Policies 10 Lender;

(d) if Borrower violates or does not comply with the provisions of subparagraphs 7(b)(iv),
HbY(v), T(b)(vi} or 7(b)vii);

(e) if Borrower transfers or encumbers the Mortgaged Property or anv interest therein in
violation of the provisions of paragraph 9 hereof’

() if Borrower breaches the provisions of paragraph 20 hereof:

(z) if any representation or warranty of Borrower, or any guarantor, made herein orn any
certificate, report, financial statement or other instrument or document furnished to
Lender by or on behalf of Borrower shall prove to have been false or misleading in any
material respect when made or if any of the assumptions in the Non-Consolidation
Opinion shall be or become inaccurate;

(h) if Borrower shall make a peneral assignment for the benefit of creditors or if Borrower
shall generally not be paying its debts as they become due;

(i) if a receiver, liquidator or trustee of Borrower shall be appointed or if Borrower shall
be adjudicated a bankrupt or insolvent, or if any petition for bankruptcy, reorganization
or arrangement pursuant to federal bankruptcy law, or any similar federal or state law,
shall be filed by or against, consented to, or acquiesced in, by Borrower or if any
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proceeding for the dissolution or liquidation of Borrower shall be instituted; however,
if such appointment, adjudication, petition or proceeding was involuntary and not
consented to by Borrower upon the same not being discharged, stayed or dismissed
within sixty (60) days;

if the Mortgaged Property or any part thereof is taken on execution or other process of
law in any action against Borrower other than a condemnation proceeding;

if the holder of any lien or security interest on the Mortgaged Property (without
inaplying the consent of Lender to the existence or creation of any such lien or security
interzst), whether superior or subordinate to this Security Instrument or any of the
other Loan Documents, declares a default and such default is not cured within any
applicsels grace or cure period set forth in the applicable document or such holder
institutes forzelosure or other proceedings for the enforcement of its remedies
thereunder;

subject to the provisiuns of paragraph 4(b) hereof, if the Mortgaged Property becomes
subject to any mechanic’s, materialmen’s or other lien (other than for local real estate
taxes or assessments whicli we not then due and payable) and such lien shall remain
undischarged of record (by payment, bonding or otherwise) for a period of sixty (60)
calendar days after Borrower’s actial knowledge thereof;

subject to the rights of Lessee to contes' same as set forth in the Lease, if Borrower
fails to cure, or fails to take commercially reasonable actions to enforce Lessee’s
obligations to cure, promptly any violations »f laws or ordinances affecting the
Mortgaged Property;

if Borrower fails to (i) permit on-site inspections of th= Meztgaged Property (subject to
the terms of the Lease, provided that no default beyond 4nv applicable notice and/or
cure period then exists under the Lease), or (ii) provide ‘the financial information
required pursuant to paragraph 15 hereof, and such breach or defaslt continues for ten
(10) days after written notice thereof from Lender;

if Borrower shall default in the observance or performance of any other térri. covenant
or condition of the Note, this Security Instrument or any of the other Loan Dicuments,
and Borrower shall fail to remedy or cause to be remedied such default within tairty
(30) days after notice by Lender to Borrower of such default, or if such default is of
such a nature that it cannot with due diligence be cured within said thirty (30) day
period, and Borrower shall not commence or cause to be commenced within said thirty
(30} days, or shall not thereafter diligently prosecute, or cause to be prosecuted, to
completion, ali steps necessary to cure such default within a reasonable period of time;

subject to paragraph 23(c) hereof, if any Event of Default under the Lease ("Lease
Default") shall occur, provided that no Event of Default under the Loan Documents
shall be deemed to exist as a result of this paragraph (p) until Borrower has received
notice of the Lease Default and has failed to cause Lessee to cure same within the time,
if any, provided by the Lease, and in no event shall an Event of Default exist hereunder
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by reason of a breach of the Lease by Lessee until such breach has become an Event of
Default thereunder; and

(q) if the Lease is canceled, terminated, abridged, modified or surrendered (other than as
provided in the Lease) without the prior written consent of Lender.

Default Interest. Upon the occurrence of any Event of Default, Borrower shall pay interest
on the unpaid principal balance of the Note at the Default Rate (as defined in the Note). The
Default Rate shall be computed from the occurrence of the Event of Default until the earlier
of thecure of such default or the actual receipt and collection of the Debt. This charge shall
be added o the Debt, and shall be deemed secured by this Security Instrument. This clause,
however, shall not be construed as an agreement or privilege to extend the date of the
payment ¢ the Debt, nor as a waiver of any other right or remedy accruing to Lender by
reason of the occirence of any Event of Default. If the Default Rate is above the maximum
rate permitted by cprlicable law, the Default Rate shall be the maximum rate permitted by
applicable law.

Right to Cure Defaults,

(a) Subject to the rights of the { ¢syee under the Lease (provided that no Lease Default
then exists), upon the occurrence ziid during the continuance of any Event of Default,
Lender may (itself or by its agents, employees, contractors, engineers, architects,
nominees, attorneys or other represeniatives), but without any obligation to do so and
without notice to or demand on Borrower and without releasing Borrower from any
obligation hereunder or curing or being deerier! to have cured any default hereunder,
make or do the same in such manner and to suclt extent as Lender may deem necessary
to protect the security hereof. Subject to the Tights 6f the Lessee under the Lease
(provided that no Lease Default then exists), Lender {and its agents, employees,
contractors, engineers, architects, nominees, attorneys Or-other representatives) are
authorized to enter upon the Mortgaged Property for such puiposes and Lender is
authorized to appear in, defend, or bring any action or proceeding feasonably necessary
to protect Lender’s interest in the Mortgaged Property or to foreclgse, this Security
Instrument or collect the Debt, and the cost and expense thereof (incturling, without
limitation, the Prepayment Consideration, if any, and reasonable attorneys’ fees and
disbursements to the extent permitted by law), with interest as provided in this
paragraph 23, shall constitute a portion of the Debt and shall be due and payable to
Lender upon demand. All such reasonable costs and expenses incurred by Lender in
remedying such Event of Default or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate, for the period after notice
from Lender that such cost or expense was incurred to the date of payment to Lender.
All such costs and expenses incurred by Lender together with interest thereon
calculated at the above rate shall be deemed to be protective advances hereunder and
shall constitute a portion of the Debt and be secured by this Security Instrument and
the other Loan Documents and shall be immediately due and payable upon demand by
Lender therefor.
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(b) In order to facilitate Lender’s rights under subparagraph (a) above and subject to
Lessee’s rights under the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), Borrower hereby further grants to
Lender and any agents, employees, contractors, engineers, architects, nominees,
attorneys and other representatives of Lender, a license and right of access on, over,
through and under the Mortgaged Property in order to exercise any such rights. Such
license and right of access is self-¢ffectuating and runs with the land during the
duration of this Security Instrument, and shall be binding upon Borrower and all
successors and assigns of Borrower. Borrower shall cause the foregoing rights of
Zender and such license and right of access to be agreed to by and binding upon all
lessees of the Mortgaged Property and all successors and assigns of such lessees.
Borraver shall promptly execute, and cause to be executed, any other documents
reasotiavi\ y=quired by Lender in order to further confirm the foregoing rights of
Lender and suck license and right of access. For the foregoing purposes, Borrower
constitutes and arpoints Lender its true and lawful attomey-in-fact with full power of
substitution to exerziss any such rights in the name of Borrower. Borrower empowers
said attorney-in-fact *0 do any and every act which Borrower might do in its own
behalf to fulfill the terms of this Security Instrument, the other Loan Documents and/or
the Lease. It is further understood and agreed that the foregoing power of attorney,
which shall be deemed to be'a pswer coupled with an interest, cannot be revoked.
Borrower specifically agrees that all_nowers granted to Lender under this Security
Instrument may be assigned by Lender io its successors or assigns as holder of the
Note.

(c) Borrower shail have the right but not the obligativa to cure up to three (3) consecutive
defaults by Lessee in the payment of monthly Fixed Rent under the Lease within the
grace period set forth in the Lease, provided that suc't right shall be limited to six (6)
monthly defaults during the life of the Note, and Borrower shall have the right, but not
the obligation, to cure any other default by Lessee within the grace pericds set forth in
the Lease.

24. Right of Entry. Subject to the rights of Lessee under the Lease (providéd ihat no Lease
Default then exists), Lender and its agents shall have the right at any timc-dusing normal
business hours to enter and inspect the Mortgaged Property,

25. Remedies.

(a} Upon the occurrence and during the continuation of any Event of Default, Lender may
take such action, without notice or demand, as it deems advisable to protect and
enforce its rights against Borrower and in and to the Mortgaged Property, including,
but not limited to, the following actions, each of which may be pursued concurrently or
otherwise, at such time and in such order as Lender may determine, in its sole
discretion, without impairing or otherwise affecting the other rights and remedies of
Lender:
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declare the entire Debt (including the Prepayment Consideration, if payable
under the terms hereof or of the other Loan Documents) to be immediately due
and payable;

institute proceedings for the complete foreclosure of this Security Instrument, as
may be permitted by applicable laws, in which case the Mortgaged Property or
any interest therein may be sold for cash or upon credit in one or more parcels
or in several interests or portions and in any order or manner;

with or without entry, to the extent permitted and pursuant to the procedures
provided by applicable law, institute proceedings for the partial foreclosure of
‘his Security Instrument for the portion of the Debt then due andpayable,
seorect to the continuing lien of this Security Instrument for the balance of the
Deut not then due;

to the extent-permitted by applicable law sell for cash or upon credit the
Mortgaged I'rorcrty or any part thereof and all estate, claim, demand, right, title
and interest of Borrower therein and rights of redemption thereof, pursuant to
power of sale or oihcrwise, at one or more sales, as an entity or in parcels, at
such time and place, uvon such terms and after such notice thereof as may be
required or permitted by lavy,

institute an action, suit or proceeding in equity for the specific performance of
any covenant, condition or agreemerit contained herein or in the Note;

to the extent permitted by applicable law 4nd subject to paragraph 51 hereof,
recover judgment on the Note {(and the New Nate, if applicable) either before,
during or after any proceedings for the enforcementof this Security Instrument;

to the extent permitted by applicable law and subject 10 Lessee’s rights under
the Lease (if still in effect) apply for the appointment of.a trustee, receiver,
liquidator or conservator of the Mortgaged Property, withcut netice and without
regard for the adequacy of the security for the Debt and without regard for the
solvency of the Borrower, any guarantor or of any person, firmor Gther entity
hable for the payment of the Debt;

to the extent permitted by applicable law and subject to Lessee’s rights under
the Lease (if still in effect and provided that no Lease Default then exists), enter
into or upon the Mortgaged Property, either personally or by its agents,
servicers, nominees or attorneys and dispossess Borrower and its agents and
servants therefrom, and thereupon Lender (or any receiver appointed pursuant to
paragraph (vit) above) may do or permit one or mote of the following,
successively or concurrently: (a) enter upon and take possession and control of
any and all of the Mortgaged Property; (b) take and maintain possesston of all
documents, books, records, papers and accounts relating to the Mortgaged
Property; (c) exclude Borrower and its agents, servants and employees wholly
from the Mortgaged Property; (d) manage and operate the Mortgaged Property;
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(e) preserve and maintain the Mortgaged Property; (f) make repairs and
alterations to the Mortgaged Property; (g) complete any construction or repair of
the Improvements, with such changes, additions or medifications of the plans
and specifications or intended disposition and use of the Improvements as
Lender may in its sole discretion deem appropriate or desirable to place the
Mortgaged Property in such condition as will, in Lender’s sole discretion, make
it or any part thereof readily marketable or rentable; () if the Lease has been
terminated, conduct a marketing or leasing program with respect to the
Mortgaged Property, or employ a marketing or leasing agent or agents to do so,
directed to the Jeasing or sale of the Mortgaged Property under such terms and
conditions as Lender may in its sole discretion deem appropriate or desirable; (i)
employ such contractors, subcontractors, materialmen, architects, engineers,
corseltants, managers, brokers, marketing agents, or other employees, agents,
indepzndent contractors or professionals, as Lender may in its sole discretion
deem apuropriate or desirable to implement and effectuate the rights and powers
herein grantcd: (j) execute and deliver, in the name of Lender as attorney-in-fact
and agent of Horrower or in its own name as Lender, such documents and
instruments as (are ' necessary or appropriate to consummate authorized
transactions; (k) enfer)such leases, whether of real or personal property, or
tenancy agreements, urde: such terms and conditions as Lender may in its sole
discretion deem appropriatz or desirable; (1) collect and receive the Rents from
the Mortgaged Property; (m) eject tenants or repossess personal property, as
provided by law, for breaches of the conditions of their leases or other
agreements; (n) sue for unpaid Rén’s, payments, income or proceeds in the
name of Borrower or Lender; (0) matitaio-actions in forcible entry and detainer,
ejectment for possession and actions in disiress for rent; (p) compromise or give
acquittance for Rents, payments, income or proce=ds that may become due; (q)
delegate or assign any and all rights and powérs given to Lender by this
Security Instrument; (r). require that Escrow Apeit-pay over to Lender all
amounts then being held by Escrow Agent for applicciion by Lender towards
payment of the Debt or other sums then due Lender under the Loan Documents;
and (s) do any acts which Lender in its sole discretion deeins appropriate or
desirable to protect the security hereof and use such muasiies, legal or
equitable, as Lender may in its sole discretion deem appropriate or-dJesirable to
implement and effectuate the provisions of this Security Instrumert., This
Security Instrument shall constitute a direction to and full authority to the
Lessee under the Lease, and any other tenant or other third party who has
heretofore dealt or contracted or may hereafter deal or contract with Borrower
or Lender, at the request of Lender, to pay all amounts owing under the Lease
(other than Excepted Payments), and any other lease, contract, concession,
license or other agreement to Lender without proof of the default relied upon.
The Lessee under the Lease or any other tenant or third party is hereby
irrevocably authorized to rely upon and comply with (and shall be fully
protected by Borrower in so doing) any request, notice or demand by Lender for
the payment to Lender of any Rents or other sums which may be or thereafter
become due under its lease, contract, concession, license or other agreement, or
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for the performance of any undertakings under any such lease, contract,
concession, license or other agreement, and shall have no right or duty to
inquire whether any default under this Security Instrument or under any of the
other Loan Documents has actually occurred or is then existing. Borrower
hereby constitutes and appoints Lender, its assignees, successors, transferees
and nominees, as Borrower’s true and lawful attorney-in-fact and agent, with
full power of substitution in the Mortgaged Property, in Borrower’s name, place
and stead, during an Event of Default, to do or permit any one or more of the
foregoing described rights, remedies, powers and authorities, successively or
concurrently, and said power of attorney shall be deemed a power coupled with
an interest and irrevocable so long as any portion of the Debt is outstanding.

/ny money advanced by Lender in connection with any action taken under this
surparagraph (viii), together with interest thereon at the Default Rate from the
date ot »aaking such advancement by Lender unti] actually paid by Borrower,
shall be » demand obligation owing by Borrower to Lender and shall be secured
by this Securny Tnstrument and by every other instrument securing all or any
portion of the Debt:

with or without taliny possession of the Mortgaged Property, sue for or
otherwise collect the (Rzpis (other than Excepted Payments consisting of
proceeds of public liability insurance), including those past due and unpaid, as
may be permitted by applicable laws; and

exercise any other right or remedy available hereunder, under any of the other
Loan Documents or at law or in equity.

In the event of a sale, by foreclosure or otherwise, i i=ss than all of the Mortgaged
Property, this Security Instrument shall continue as a !ier on the remaining portion of
the Mortgaged Property.

To the fullest extent permitted by law, the proceeds of any sal¢ under this Security
Instrument shall be applied, to the extent funds are so available, to the-fnllowing items
in such order as Lender in its discretion may determine:

M

(i)

To payment of the reasonable costs, expenses and fees of taking possession of
the Mortgaged Property, and of holding, operating, maintaining, using, ieasing,
repairing, improving, marketing and selling the same and of otherwise enforcing
Lender’s rights and remedies hereunder and under the other Loan Documents,
including, but not limited to, receivers’ fees, court costs, attorneys’,
accountants’, appraisers’, managers’ and other professional fees, title charges
and transfer taxes;

To payment of all sums expended by Lender under the terms of any of the Loan
Documents and not yet repaid, together with interest on such sums at the
Default Rate;
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(iif) To payment of interest, principal, the Prepayment Consideration and all other
obligations secured by this Security Instrument, including, without limitation,
interest at the Default Rate, in any order that Lender chooses in its sole
discretion; and,

(iv) The remainder, if any, of such funds shall be disbursed to Borrower or to the
person or persons legally entitled thereto.

(c) To the extent permitted by applicable law, Lender may adjourn from time to time any
saie by it to be made under or by virtue of this Security Instrument by announcement at
the *ime and place appointed for such sale or for such adjourned sale or sales; and,
except as otherwise provided by any applicable provision of law, Lender, without
further nedce or publication, may make such sale at the time and place to which the
same shali-he 50 adjourned.

(d) Upon the compretion of any sale or sales made by Lender under or by virtue of this
paragraph, Lender, o1 42 officer of any court empowered to do so, shall execute and
deliver to the accepted rurchaser or purchasers a good and sufficient instrument, or
good and sufficient instrumerts, conveying, assigning and transferring all estate, right,
title and interest in and to tix¢ pioperty and rights sold. Lender is hereby irrevocably
appointed the true and lawful attzney of Borrower, in its name and stead, to make all
necessary conveyances, assignments, ‘ransfers and deliveries of the Mortgaged
Property and rights so sold and for it purpose Lender may execute all necessary
instruments of conveyance, assignment and transfer, and may substitute one or more
persons with like power, Borrower hereby ratifving and confirming all that its said
attorney or such substitute or substitutes shall tawiully do by virtue hereof. Any such
sale or sales made under or by virtue of this paragrazii-shall operate to divest all the
estate, right, title, interest, claim and demand whatsocver,‘whether at law or in equity,
of Borrower in and to the properties and rights so sold, ard. shall be a perpetual bar
both at law and in equity against Borrower and against any anz zl] persons claiming or
who may claim the same, or any part thereof from, through or undéi Borrower.

(e) Upon any sale made under or by virtue of this paragraph, Lender m2y bid for and
acquire the Mortgaged Property or any part thereof and in lieu of paying cash therefor
may make settlement for the purchase price by crediting upon the Debt the ret sales
price after deducting therefrom the expenses of the sale and costs of the action and any
other sums which Lender is authorized to deduct under this Security Instrument.

(fy No recovery of any judgment by Lender and no levy of an execution under any
judgment upon the Mortgaged Property or upon any other property of Borrower shall
affect in any manner or to any extent the lien of this Security Instrument upon the
Mortgaged Property or any part thereof, or any liens, rights, powers or remedies of
Lender hereunder, but such liens, rights, powers and remedies of Lender shall continue
ummpaired as before.

26. Reasonable Use and Og¢cupancy. In addition to the rights which Lender may have herein,
upon the occurrence of any Event of Default, Lender, at its option, may require Borrower to
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pay monthly in advance to Lender, or any receiver appointed to collect the Rents, the fair
and reasonable rental value for the use and occupation of such part of the Morigaged
Property as may be eccupied by Borrower or may require Borrower to vacate and surrender
possession of the Mortgaged Property to Lender or to such receiver and, in default thereof,
Borrower may be evicted by summary proceedings or otherwise.

Security Agreement. This Security Instrument is both a real property mortgage and a
"security agreement” within the meaning of the Uniform Commercial Code. The Mortgaged
Property includes both real and personal property and all other rights and interests, whether
tangib'e or intangible in nature, of Borrower in the Mortgaged Property. Borrower by
executingand delivering this Security Instrument has granted and hereby grants to Lender,
as securit’ fur. the Debt, a security interest in the Mortgaged Property to the full extent that
the Mortgaged Property may be subject to the Uniform Commercial Code (said portion of
the Mortgaged Praperty so subject to the Uniform Commercial Code being called in this
paragraph 27 the "Coliateral"). If an Event of Default shall occur, Lender, in addition to any
other rights and remedies-which it may have, shall have and may exercise immediately and
without demand, any and 2ir rights and remedies granted to a secured party upon default
under the Uniform Commercial \Code, including, without limiting the generality of the
foregoing, the right 1o take possession of the Collateral or any part thereof, and to take such
other measures as Lender may deewn resessary for the care, protection and preservation of
the Collateral. Upon request or demani of Lender, Borrower shall at its expense assemble
the Collateral and make it available to L¢nde: at the Mortgaged Property. Borrower shall
pay to Lender on demand any and all experses, including reasonable legal expenses and
attorneys’ fees and disbursements, incurred or aid by Lender in protecting the interest in
the Collateral and in enforcing the rights hereuride: with respect to the Collateral. Any
notice of sale, disposition or other intended action by Lender with respect to the Collateral
sent to Borrower in accordance with the provisions hereof 7t least ten (10) days prior to such
action, shall constitute commercially rcasonable notice to Boriower. The proceeds of any
disposition of the Collateral, or any part thereof, may be applied'by Lender to the payment
of the Debt in such priority and proportions as Lender in its discretiGashall deem proper. In
the event of any change in name, identity or structure of any Borrower, such Borrower shall
notify Lender thereof and promptly after request shall execute, file and record such Uniform
Commercial Code forms as are necessary to maintain the priority of Lender’s Yien upon and
security interest in the Collateral, and shall pay all expenses and fees in connection with the
filing and recording thereof. If Lender shall require the filing or recording of additional
Uniform Commercial Code forms or continuation statements, Borrower shall, prompily after
request, execute, file and record such Uniform Commercial Code forms or continuation
statements as Lender shall deem necessary and shall pay all expenses and fees in connection
with the filing and recording thereof. Borrower hereby irrevocably appoints Lender as its
attorney-in-fact, coupled with an interest, to file with the appropriate public office on its
behalf any financing or other statements signed only by Lender, as secured party, in
connection with the Collateral; provided, however, that such power of attorney shall only be
exercised during the existence of an Event of Default hereunder. To the extent permitted by
applicable law, this Security Instrument shall be effective as a financing statement filed as a
fixture filing with respect to all of the Mortgaged Property which is or is to become fixtures.
The name of the record owner of the real property is that of the ground lessor under the
Ground Lease, or, if the Ground Lease is a sublease, the lessor(s) under any Master Ground
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Lease (as such term is defined in the Lease). The name and address of the Borrower, as
Debtor, and Lender, as Secured Party are as set forth on Schedule A and on page 1 hereof.

Actions and Proceedings. Lender has the right to appear in and defend any action or
proceeding brought with respect to the Mortgaged Property and to bring any action or
proceeding which Lender, in its discretion, decides should be brought to protect its interest
in the Mortgaged Property (which action or proceeding may be brought in the name and on
behalf of Borrower upon the occurrence and during the continuation of an Event of Default
hereunder). Lender shall, at its option, be subrogated to the lien of any mortgage or other
securitv instrument discharged in whole or in part by the Debt, and any such subrogation
rights shaii constitute additional security for the payment of the Debt.

Waiver of Cervitterclaim. All amounts due under this Security Instrument, the Note (and the
New Note, if applicable) and the other Loan Documents shall be payable without setoff,
counterclaim or any ueduction whatsoever. Borrower hereby waives the right to assert a
setoff, counterclaim (other than a mandatory or compulsory counterclaim) or deduction in
any action or proceeding Yrought against it by Lender.

Recovery of Sums Required to-BzPaid.  Subject to the provisions of paragraph 51 hereof,
Lender shali have the right from iivi€ to.time, to the extent permitted by applicable law, to
take action to recover any sum or svins which constitute a part of the Debt as the same
become due, without regard to whether ¢t not the balance of the Debt shall be due, and
without prejudice to the right of Lender thereaifer to bring an action of foreclosure, or any
other action, for a default or defaults by Bortower existing at the time such earlier action
was commenced.

Marshalling and Other Matters. Borrower hereby waives, to the extent permitted by law,
the benefit of all appraisement, valuation, stay, extension, refnstatement and redemption
laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part thereof or any inierest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any
order or decree of foreclosure of this Security Instrument on behalf of Bzmower, and on
behalf of each and every person acquiring any interest in or title to the Martgagad Property
subsequent to the date of this Security Instrument and on behalf of all persors 10 the extent
permitted by applicable law.

Hazardous Waste and Other Substances.

(a) Except as otherwise disclosed by those certain environmental assessment reports with
respect to the Mortgaged Property, which reports furnished to Lender by or on behalf
of Borrower prior to the date hereof (collectively, the "Environmental Report”), or
otherwise disclosed to Lender in writing (including, without limitation, as disclosed in
any Permitted Exceptions), Borrower hereby represents and warrants to Lender that, as
of the date hereof Borrower has received no written notice (i) that the Mortgaged
Property is in direct or indirect violation of any local, state or federal law, rule or
regulation pertaining to environmental regulation, contamnination or clean-up
(collectively, "Environmental Laws"), including, without limitation, the
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Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42
US.C. §9601 et seq. and 40 CF.R. §302.1 et seq.), the Resource Conservation and
Recovery Act of 1976 (42 U.S8.C. §6901 et seq.), the Toxic Substances Control Act, 15
U.S.C. § 2601 et seq., the Federal Water Pollution Control Act (also known as the
Clean Water Act), the Clean Air Act (42 U.S.C. § 7401 et seq.), (33 U.S.C. §1251 et
seq. and 40 CF.R. §116.1 et seq.), and the Hazardous Materials Transportation Act
(49 U.S.C. §1801 et seq.), and the regulations promulgated pursuant to said laws, all
as amended, and any similar laws and regulations of the state having jurisdiction over
the Mortgaged Property; (ii) that any material, waste or substance which is (A)
included within the definitions of "hazardous substances,” "hazardous materials,”
"tokir-cubstances," or "hazardous wastes" in or pursuant to any Environmental Laws,
or subjeci to regulation under any Environmental Law; (B) listed in the United States
Department of Transportation Optional Hazardous Materials Table (49 C.F.R. §
172.101), as'eracted as of the date hereof or as hereafter amended, or in the United
States Environriital Protection Agency List of Hazardous Substances and Reportable
Quantities (40 C.¥.R. Part 302) as enacted as of the date hereof or as hereafter
amended; or (C) explosive, radioactive, asbestos, a polychlorinated biphenyl,
petroleum or a petroleuwn product or waste o1l or any other substances or materials
which are included under or regulated by Environmental Laws (collectively,
"Hazardous Substances") are located on or have been handled, generated, stored,
processed or disposed of on or elersed or discharged at, onto, under or from the
Mortgaged Property (including underground contamination) except for those
substances stored, used or sold by Ground [ essor, Borrower or Lessee or other tenants
of the Mortgaged Property in the ordinary corese of their respective businesses and in
compliance with all Environmental Laws; (i1} tlset the Mortgaged Property 1s subject
to any private or governmental lien or judical-or administrative notice or action
relating to Hazardous Substances; (iv) of any existing o: closed underground storage
tanks or other underground storage receptacles for Hazardous Substances located on
the Mortgaged Property; (v) of any investigation, action, proczeding or claim by any
agency, authority or unit of government or by any third party v-hich could result in any
liability, penalty, sanction or judgment under any Environmental i.aws with respect to
any condition, use or operation of the Mortgaged Property nor does Borrower know of
any basis for such a claim; and (vi) of any claim by any party that any us¢, “peration or
condition of the Mortgaged Property violates any Environmenta] Laws.

As long as the Lease is in effect, Borrower shall enforce the obligations of Lessee
thereunder with respect to compliance with Environmental Laws. If at any time the
Lease is not in effect or if Lessee fails to perform its obligations thereunder, Borrower
shall keep or cause the Mortgaged Property to be kept free from Hazardous Substances
(except those substances stored, used or sold by Ground Lessor, Borrower, Lessee or
other tenants of the Mortgaged Property in the ordinary course of their respective
business and in compliance with all Environmental Laws) to the extent required by all
Environmental Laws, shall not install or use any underground storage tanks, shall
expressly prohibit the use, generation, handling, storage, production, processing and

‘disposal of Hazardous Substances {except those substances stored, used or sold by

Ground Lessor, Borrower, Lessee or other tenants of the Mortgaged Property in the
ordinary course of their respective business and in compliance with all Environmental
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Laws) by all lessees of space in the Improvements, and, without limiting the generality
of the foregoing, during the term of this Security Instrument, shall not install in the
Improvements or permit to be installed in the Improvements asbestos or any substance
containing asbestos or potentially asbestos containing substance.

Borrower shall promptly notify Lender if Borrower shall become aware of the possible
existence of any Hazardous Substances (except those substances disclosed in the
Environmental Report delivered to Lender and those substances stored, used or sold by
Ground Lessor, Borrower, Lessee or other tenants of the Mortgaged Property in the
oedinary course of their respective business and in compliance with all Environmental
Lavs) on the Mortgaged Property or if Borrower shall become aware that the
Mor.gzp2d Property is or may be in direct or indirect violation of any Environmental
Laws: ¥yriher, promptly upon receipt of the same, Borrower shall deliver to Lender
copies of-auy.and all orders, notices, permits, applications, reports, and other
communicaticns, documents and instruments received by Borrower pertaining to the
actual, alleged or rutential presence or existence of any such Hazardous Substances
(except those substanses stored, used or sold by Ground Lessor, Borrower, Lessee or
other tenants of the Muartgiged Property in the ordinary course of their respective
businesses and in compliance with Environmental Laws) at, on, about, under, within,
near or in connection with the Mortgaged Property. Subject to the terms of the Lease,
Borrower shall promptly and wa:n and as required by any Environmental Laws, at
Borrower’s sole cost and expense, take, or cause Lessee to take, all actions as shall be
necessary ot advisable for the clean-vp wf any and all portions of the Mortgaged
Property, including, without limitation, all investigative, monitoring, removal,
containment and remedial actions in accordance with all applicable Environmental
Laws (and in all events in a manner in compliarice with the requirements of the Lease),
and shall further pay or cause to be paid, at no expense to Lender, all clean-up,
administrative and enforcement costs of applicable goveromental agencies which may
be asserted against the Mortgaged Property. In the even! Eerrower fails to do so, but
subject to the terms of the Lease, Lender may, but shall not ko-obligated to, cause the
Mortgaged Property to be freed from any Hazardous Substarces (except those
substances stored, used or sold by Ground Lessor, Borrower, Lessee o1 other tenants of
the Mortgaged Property in the ordinary course of their respective-business and in
compliance with all Environmental Laws) or otherwise brought into confomnance with
Environmental Laws and any and all costs and expenses incurred by Leuder in
connection therewith, together with interest thereon at the Default Rate from the date
incurred by Lender until actually paid by Borrower, shall be immediately paid by
Borrower on demand and shall be secured by this Security Instrument and by all of the
other Loan Documents securing all or any part of the indebtedness evidenced by the
Note. Borrower hereby grants to Lender and its agents and employees, subject to the
rights of Lessee under the Lease, access to the Mortgaged Property and a license to
remove any Hazardous Substances (except those substances stored, used or soid by
Ground Lessor, Borrower, Lessee or other tenants of the Mortgaged Property in the
ordinary course of their respective business and in compliance with all Environmental
Laws) and to do all things Lender shall deem necessary to bring the Mortgaged
Property in conformance with applicable Environmental Laws. Borrower covenants
and agrees, at Borrower’s sole cost and expense, to indemnify, defend (at ‘trial and
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appellate levels, and with attorneys, consultants and experts selected by Borrower and
acceptable to Lender), and hold Lender harmless from and against any and all liens,
damages, losses, liabilities, obligations, settlement payments, penalties, assessments,
citations, directives, claims, litigation, demands, defenses, judgments, suits,
proceedings, costs, disbursements or expenses of any kind or of any nature whatsoever
(including, without limitation, reasonable attorneys’, consultants’ and experts’ fees and
disbursements actually incurred in investigating, defending, settling or prosecuting any
claim, litigation or proceeding) which may at any time be imposed upon, incurred by
or asserted or awarded against Lender or the Mortgaged Property, and arising directly
o« ndirectly from or out of: (i) the presence, release or threat of release of any
Hazardous Substances (except those substances stored, used or sold by Ground Lessor,
Borrenves; Lessee or other tenants of the Mortgaged Property in the ordinary course of
their respeciive businesses and in compliance with applicable Environmental Laws) on,
in, under or.uti=cting all or any portion of the Mortgaged Property or any surrounding
areas caused by~ Borrower or its agents, (i} the violatton of any applicable
Environmental Laws elating to or affecting the Mortgaged Property; (iii) the failure by
Borrower or its agenfs to comply fully with the terms and conditions of this paragraph
32; (iv) the breach of an representation or warranty contained in this paragraph 32; or
(v} the enforcement of this paragraph 32, including, without limitation, the cost of
assessment, containment and/ar zertoval of any and all Hazardous Substances (except
those substances stored, used or sold by Ground Lessor, Borrower, Lessee or other
tenants of the Mortgaged Property in the ordinary course of their respective businesses
and in compliance with applicable Enviiormental Laws) from all or any portion of the
Mortgaged Property or any surrounding arcas; the cost of any actions taken in response
to the presence, release or threat of release or i1y Hazardous Substances {(except those
substances stored, used or sold by Ground Lessor/ Borrower, Lessee or other tenants of
the Mortgaged Property in the ordinary course of t'ieir 'respective businesses and in
compliance with applicable Environmental Laws) on, 1. -onder or affecting any portion
of the Mortgaged Property or any surrounding areas to- picvent or minimize such
release or threat of release so that it does not migrate or othi¢rwise cause or threaten
danger to present or future public health, safety, welfare or the environment, and costs
incurred to comply with the applicable Environmental Laws in conrection with all or
any portion of the Mortgaged Property or any surrounding areas. Lender’s =ights under
this paragraph shall survive payment in full of the indebtedness secured peieby and
shall be in addition to all other rights of Lender under this Security Instrurérnt, the
Note and the other Loan Documents. Lender acknowledges that the Remediai Work
(as defined in the Lease) required of Lessee under the Lease, if any, shail be limited to
achieving clean-up standards applicable to commercial use of the Mortgaged Property
as and to the extent provided in the Lease (“Commercial Closure™), and agrees that
satisfaction of the standards set forth in the Lease shall constitute compliance with any
action to clean-up the Mortgaged Property required under this Security Instrument. In
the event that Lessee (rather than a third party) is performing the Remedial Work and
an institutional control (such as a deed restriction, environmental land use restriction,
environmental easement or activity and use limitation) that restricts the permitted use
of or activities on the Mortgaged Property (hereinafter a “Restriction”) is required in
order to achieve Commercial Closure, prior to submitiing any proposed plan for
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Remedial Work to a governmental authority which proposes such a Restriction or
performing or implementing such Remedial Work or actually recording any Restriction
in the relevant real property records, Lender shall not unreasonably withhold or delay
its approval of any such Restrictions proposed by Lessee, and Lender shall execute,
acknowledge and deliver any required Restrictions to evidence its consent thereto and
to subordinate the lien of this Security Instrument thereto, (i) which Restrictions
require that the Mortgaged Property will not be used for residential purposes, for a day
care facility, or for agricultural purposes, or (ii) if the Mortgaged Property is
adequately served by a municipal water supply, which Restrictions prohibit the use of
tue ground water underlying the Mortgaged Property, or (iii} which Restrictions
previde for the maintenance of impervious cover, including maintenance of pavements,
structuies, and/or landscaping, or (iv) which Restrictions provide for the
impleinciitation of a soil management plan and/or health and safety plan during site
disturbances; or<{v) which Restrictions provide for the installation and maintenance of
a vapor barrier and/or mitigation system; provided, that such Restrictions (A) would
not reasonably be l’kely to result in a material decrease in the fair market value of the
Mortgaged Property based upon the use of the Mortgaged Property as commercial
property (which impact(to iair market value can be established by Lessee through
delivery to Borrower and Lender of a certification by a Lessee officer, a written update
of the original appraisal by an'arpraiser or a letter prepared by a local broker with ten
(10} years experience in the commercial real estate market in which the Mortgaged
Property is located), and (B) would not reasonably be likely to create ongoing
monitoring or reporting obligations wi'h «espect to the Mortgaged Property, unless
Lessee agrees to perform any such ongoing monitoring, notification or reporting
obligations set forth in such Restriction with réspect to the Mortgaged Property until
the indebtedness secured hereby has been pa’d~in full. Lender and Borrower
acknowledge that if any third party is completing any Remedial Work with respect to
the Mortgaged Property and, in connection therewith, 2ither Borrower’s or Lessee’s
consent is required prior to implementing any institutiona! ceatrols that restrict the
permitted use of the Mortgaged Property, that Lessee shall not Consent to or accept
such controls without the prior written consent of Borrower and Lender, and Borrower
and Lender shall not be required to accept or consent to such insiitutional controls
except as otherwise provided in this subparagraph (c).

Upon Lender’s request, and subject to the terms of the Lease, at any time #fier the
occurrence and during the continuation of an Event of Default hereunder or at such
other time as Lender has reasonable grounds to believe that Hazardous Substances
(except those substances stored, used or sold by Ground Lessor, Borrower, Lessee or
other tenants of the Mortgaged Property in the ordinary course of their respective
businesses and in compliance with all applicable Environmenta! Laws) are or have
been released, stored or disposed of on or around the Mortgaged Property in violation
of applicable Environmental Laws or that the Mortgaged Property may be in violation
of the applicable Environmental Laws, Borrower shall provide, at Borrower’s sole cost
and expense, an inspection or audit of the Mortgaged Property prepared by a
hydrogeologist or environmental engineer or other appropriate consultant approved by
Lender indicating the presence or absence of Hazardous Substances on the Mortgaged
Property (except those substances stored, used or sold by Ground Lessor, Borrower,
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Lessee or other tenants of the Mortgaged Property in the ordinary course of their
respective businesses and in compliance with applicable Environmental Laws) or an
inspection or audit of the Improvements prepared by an engineering or consulting firm
approved by Lender indicating the presence or absence of friable asbestos or
substances containing asbestos on the Mortgaged Property. If Borrower fails to
provide such inspection or audit within forty-five (45) days after such request, Lender
may order the same, and Borrower hereby grants to Lender and its employees and
agenis access to the Mortgaged Property, subject to the rights of Lessee under the
Lease, and a license to undertake such inspection or audit. The cost of such inspection
ol andit, together with interest thereon at the Default Rate from the date incurred by
Lepder until actually paid by Borrower, shall be immediately paid by Borrower on
demand ~2nd shall be secured by this Security Instrument and by all of the other Loan
Docunienissecuring all or any part of the indebtedness evidenced by the Note.

Without limiting the foregoing, where recommended by the Environmental Report
and/or a "Phase I" or "Phase 11" assessment, Borrower shall establish and comply, or
shall cause Lessee o establish and comply, with an operations and maintenance
program relative to the” Mortgaged Property, in form and substance reasonably
acceptable to Lender, prepared by an environmental consultant reasonably acceptable
to Lender, which program stal) ~ddress any Hazardous Substances (except those
substances stored, used or sold by Ground Lessor Borrower, Lessee or other tenants of
the Mortgaged Property in the ordinary ‘course of their respective businesses and in
compliance with Environmental Lawsj {including asbestos containing material or lead
based paint) that may now or in the future be detected on the Mortgaged Property.
Without limiting the generality of the preccdiig sentence, Lender may require (i)
periodic notices or reports to Lender in form, substance and at such intervals as Lefider
may specify to address matters raised in the Environniental Report and/or a "Phase I"
or "Phase II" assessment, (i) an amendment to such onerations and maintenance
program to address changing circumstances, laws or der. matters, (iii) where
reasonable cause therefor is present as determined by Lerd:i,-at Borrower’s sole
expense, supplemental examination of the Mortgaged Propeny by consultants
reasonably specified by Lender to address matters raised in the Environinental Report
and/or a "Phase " or "Phase II" assessment, (iv) subject to the teriss o5 the Lease,
access to the Mortgaged Property, by Lender, its agents or servicer, to réview and
assess the environmental condition of the Mortgaged Property and Bormower’s
compliance with any operations and maintenance program, and (v) variation-of the
operations and maintenance program in response to the reports provided by any such
consultants.

{f any action shall be brought against Lender based upon any of the matters for which
Lender is indemnified under this paragraph 32, Lender shall notify Borrower in writing
thereof and Borrower shall, or shall cause Lessee to, promptly assume the defense
thereof, including, without limitation, the employment of counsel and the negotiation
of any settlement; provided, however, that any failure of Lender to notify Borrower of
such matter shall not impair or reduce the obligations of Borrower hereunder, except to
the extent that the defense of such action is prejudiced by such failure to notify.
Lender shall have the right, at Lender’s expense, to employ separate counsel in any
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such action and to participate in the defense thereof. In the event Borrower shall fail to
discharge or undertake to defend Lender against any claim, loss or liability for which
Lender is indemnified hereunder, Lender may, at its sole option and election, defend or
settle such claim, loss or liability. The liability of Borrower to Lender hereunder shall
be conclusively established by such settlement, provided such settlement is made in
good faith, the amount of such liability to include both the settlement consideration and
the costs and expenses, including, without limitation attorney’s fees and disbursements,
incurred by Lender in' effecting such settlement. In such event, such settlement
consideration, costs and expenses shall be included in costs described in subparagraph
() above, shall bear interest at the Default Rate, and Borrower shall pay the same as
provided in this paragraph 32.

33. Substantia’nmpletion,

(a) Upon the execution and delivery hereof, Borrower has deposited with Lender the sum
of the Completion Reserve Amount set forth on Schedule A attached hereto and made
a part hereof, which-shall be held by Lender in an Eligible Account, as defined in the
Declaration (the "Complruon Reserve"). All sums on deposit from time to time in the
Completion Reserve, inciudiag interest earned thereon, are for the benefit of Lender,
but subject to the rights of Tessoe hereinafter set forth, and shall be invested only in
Permitted Investments. As usealiziein, "Permitted Investments” shall mean any of the
following which are not shown wit'i an "r" designation in its Standard and Poor’s
rating: '

(i) direct obligations of, or obligations guaran‘eed as to timely payment of principal
and interest by, the United States of America ("USA") or any agency or
instrumentality thereof provided that such vbligations are backed by the full faith
and credit of the USA and provided that no such investment shall be purchased at
a premium to its face value (disregarding interist’ accrued to the date of
acquisition) and that no such investment shall have’a maturity later than the
earlier of (x) the business day before the proceeds of cuch investment are
anticipated to be needed pursuant to this paragraph 33 or {y) sinety (90) days
from the date of acquisition; and

(ii) repurchase obligations with respect to any security described in claus (1) above
entered into with a depository institution or trust company (acting as prizcipal)
whose long-term unsecured debt obligations have received one of the two highest
ratings available for such securities by each Rating Agency, provided that no such
investment shall be purchased at a premium to its face value (disregarding interest
accrued to the date of acquisition) and that no such investment shall have a
maturity later than the earlier of (x) the business day before the proceeds of such
investment are anticipated to be needed pursuant to this paragraph 33 or (v) ninety
(90) days from the date of acquisition; and

(ii1) units of taxable money market funds which funds are regulated investment

companies, seek to maintain a constant net asset value per share of $1.00 and
invest solely in obligations backed by the full faith and credit of the USA, and
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have been designated in writing by each Rating Agency in one of the two highest
credit rating categories as Permitted Investments with respect to this definition;

Each Permitted Investment must have a predetermined principal amount due at maturity that
cannot change. Interest on a Permitted Investment may be either fixed or variable, but if
variable, the interest rate on the Permitted Investment must be expressed as a single fixed spread
(if any) over an index rate, and move proportionately with the index rate.

(b)

(©

(d)

Prior to the Substantial Completion Date (as defined in the Lease), if the Substantial
Totapletion Date occurs after the Effective Date of this Security Instrument, any
inteiest earned on amounts deposited in the Completion Reserve shall be reinvested in
the Cozppletion Reserve on a monthly basis.

From time t& time prior to the Substantial Completion Date, if the Substantial
Completion [vate occurs after the Effective Date of this Security Instrument, Lender
shall release tunds-from the Completion Reserve and pay such funds to Lease
Guarantor, or its successors and assigns, in connection with construction of the
Improvements pursuant (o the terms of a draw certificate ("Draw Certificate") in the
form set forth as Exhibiv B ticreto. Lease Guarantor shall deliver a Draw Centificate
signed by Lease Guarantor cort' fyving the amount requested on such certificate (the
"Total Requested Amount") is‘rue and owing. Lender shall then pay to Lease
Guarantor the Total Requested Amsunt, but not more than the Completion Reserve
plus any earnings thereon. So long as/a¢ Lease Default shall have occurred and be
continuing, Lease Guarantor shall have the right to have funds released to it ar upon its
order as provided in this paragraph and in parigraph (d) below, notwithstanding any
default or Event of Default by Borrower heretnder. This paragraph 33 shall not be
amended without the written consent of Lease Guareawr. Lease Guarantor is hereby
made a third party beneficiary of the agreements containes in this paragraph 33.

On the Substantial Completion Date, if the Substantial Comzrietion Date occurs after
the Effective Date of this Security Instrument, Lender shall pay any.amounts, including
interest, remaining in the Completion Reserve to Lease Guarantor 1f the construction of
the Improvements has been completed pursuant to the Lease and/the following
conditions (i} through (vi) have been satisfied. After the date consuuction of the
Improvements has been completed (the "Physical Completion Date"), and prior to the
Substantial Completion Date (as defined in the Lease), if the Substantial Comypletion
Date occurs after the Effective Date of this Security Instrument, Borrower shall
perform the following acts and deliver or cause to be delivered to Lender the following
items which shall be reasonably satisfactory in form and substance to Lender:

(i) unless received by Lender prior to the Effective Date, a copy of a permanent
certificate of occupancy (unless otherwise required under the Lease or unless
certificates of occupancy are not issued by the municipality in which the
Mortgaged Property is located, and which may be qualified to require continued
compliance with ordinances and regulations) for the Improvements, issued by the
municipality in which the Mortgaged Property is located, or any other
governmental body having jurisdiction with respect thereto;
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an estoppel certificate from Lessee in the form attached as Exhibit C hereto;

unless received by Lender prior to the Effective Date, an updated "as-built"
survey dated subsequent to the Physical Completion Date; '

unless received by Lender prior to the Effective Date, a letter from an
environmental consultant addressed to the Lender and reasonably acceptable to
Lender, dated subsequent to the Physical Completion Date and stating that either
there has been no adverse change to the environmental condition of the
Mortgaged Property since the date of the Environmental Report previously
delivered to Lender with respect to the Mortgaged Property and recommending no
rther testing or other action, or, in the event the Environmental Report delivered
at the time of execution hereof with respect to such Mortgaged Property
recotmuended further action or otherwise raised environmental issues, stating
that, except'with respect to the matters to be resolved by satisfaction of the PCOs
identifie¢-in Section 24 of Part I of the Lease, the environmental condition of the
Mortgaged Piore:ly complies with Environmental Laws; except as otherwise
provided in the Leese, such action has been completed and such environmental
issues have been addressed in a manner satisfactory to such environmental
consultant and in either-cese, no further action needs to be taken (other than as set
forth in the PCOs identifies in Section 24 of Part I of the Lease), other than
ongoing monitoring or remedixtion which could not be completed prior to
Substantial Completion but is beinp diligently pursued and with respect to which
all necessary equipment has been insialied and is operating;

an endorsement to Lendet’s Title Policy de'ivered at the initial closing of the
Loan making the Title Policy effective as ¢f'a date-after the Physical Completion
Date and before the Substantial Completion Dace and insuring that this Security
Instrument constitutes a first lien on Borrower's irterest in the Mortgaged
Property subject only to such exceptions as were concaizied in the Title Policy
with no additional exceptions other than exceptions perraitted hereby or by the
Lease; and

a Uniform Commercial Code search dated after the Physical Co:ariction Date
indicating that the Lender has a first perfected security interest in und to the
fixtures constituting a part of the Mortgaged Property.

In the event Substantial Completion (as defined in the Lease) of the Mortgaged
Property does not occur on or before the Substantial Completion Date, if the
Substantial Completion Date occurs after the Effective Date of this Security
Instrument, Borrower shall, but only on the direction of Lender, require Lessee to
satisfy the obligations set forth in either Section 45(b)(i) or Section 45(b)(ii) of Part II
of the Lease. In the event Lessee elects to make an irrevocable written Rejectable
Offer to purchase the Mortgaged Property, Borrower shall, at its option, either (i)
accept the Rejectable Offer or (i1) reject the Rejectable Offer provided that Borrower
shall in no event reject the Rejectable Offer unless immediately prior to such rejection
becoming effective, Borrower pays the Debt in full in immediately available funds
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(including the Prepayment Consideration, if any), in which case Lender shall give its
consent of the rejection to Lessee and any amount remaining in the Completion
Reserve shall be paid to Borrower. In the event Lessee shall make an Exchange Offer
(as defined in the Lease) such substitution shall occur in accordance with Section 45(f)
of Part 11 of the Lease. No acceptance of an Exchange Offer shall be effective unless
Lender shall have consented in writing to such substitution and the related
modification to the Loan Documents and Lease are completed within the time frame
allowed under the Lease for an acceptance or rejection of an Exchange Offer, and each
Rating Agency shall have confirmed in writing that such substitution will not result in
tiie downgrade, withdrawal or qualification of the rating of the Certificates. In the
event of an acceptance of such Exchange Offer, such acceptance shall be deemed
condtfigped upon the modification of this Security Instrument described below within
thirty 2€)days from the date of Borrower’s acceptance of such Exchange Offer, in
addition tothose conditions required under the Lease. Upon the completion of the
conveyance oi tlie-Substitute Premises {as defined in the Lease) to the Borrower, this
Security Instrument chall be modified to reflect the substitution of the Substitute
Premises for the Mortgaged Property and in such other respects as may be necessary as
a result of the exchange Of the Mortgaged Property for the Substitute Premises. Funds
in the Completion Reserve rot yet disbursed upon conveyance of the Substitute
Premises to Borrower shall be disbursed by Lender to Lessee or at its direction. In the
event Borrower rejects ot is decmed to reject an Exchange Offer made by Lessee in
accordance with the Lease or in the event the conditions under Section 45(f)(i) through
(ii1) of Part II of the Lease are not satis’ies, then in accordance with Section 45(g) of
Part II of the Lease, Borrower shall accept i essee’s Rejectable Offer, or reject the
Rejectable Offer, provided that Borrower shall ipo event reject the Rejectable Offer
unless immediately prior to such rejection becoming effective, Borrower pays the Debt
in full in immediately available funds (including the Frepayment Consideration, if
any), in which case Lender shall give its consent of the rejection to Lessee. If a
Rejectable Offer made under Section 45 of Part II of the Lease ic accepted, the Failure
of Completion Price (as defined in the Lease) proceeds shali be'used to prepay the
Debt in full (excluding Prepayment Consideration or other prepaymient consideration)
in immediately available funds in accordance with the terms of the Noe.

Upen the execution and delivery hereof, Borrower has deposited with Leudér the sum
of the Interest Reserve Amount set forth on Schedule A attached hereto and -uade a
part hereof, which shall be held by Lender in an Eligible Account (the "Iaterest
Reserve"™). The purpose of the Interest Reserve is to pay interest on the Note until
Fixed Rent under the Lease becomes payable so that at all times either the Interest
Reserve or Fixed Rent will pay the interest on the Note when due. All sums on deposit
from time to time in the Interest Reserve, including interest earned thereon, are for the
benefit of Lender and shall be invested only in Permitted Investments. On each date
on which interest is payable on the Note, Lender shall withdraw from the Interest
Reserve an amount equal to the amount of interest then due on the Note and apply such
amount to the payment of such interest. Any amount remaining in the Interest Reserve
after required payments of interest on the Note have been made and the payment of
Fixed Rent has commenced shall, if no Event of Default has occurred and is
continuing, be paid to Borrower.
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Handicapped Access.

(8) Subject to Lessee’s rights of contest set forth in the Lease, Borrower agrees that the
Mortgaged Property shall at all times strictly comply, to the extent applicable, with the
requirements of the Americans with Disabilities Act of 1990, the Fair Housing
Amendments Act of 1988, all state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thercto
including, without limitation, the Americans with Disabilities Act Accessibility
Guidelines for Buildings and Facilities (collectively "Access Laws").

(b) Norwithstanding any provisions set forth herein or in any other document regarding
Lencer’s. approval of alterations of the Mortgaged Property, except for alterations
permitted 2:d made in accordance with the terms of the Lease, Borrower shall not alter
or permit the Mortgaged Property to be altered in any manner which would increase
Borrower’s responsibilities for compliance with the applicable Access Laws without
the prior written approval of Lender. Lender may condition any such approval upon
receipt of a certificaieof Access Law compliance from an architect, engineer, or other
person acceptable to Lender.

(c) Borrower agrees to give prompt notice to Lender of the receipt by Borrower of any
complaints related to violation ¢l any Access Laws and of the commencement of any
proceedings or investigations which relate to compliance with applicable Access Laws.

Indemnification. In addition to any other indeninifications provided herein or in the other
Loan Documents, Borrower covenants and agrees ai its sole cost and expense to protect,
defend, indemnify and save harmless Lender and env and all its successors and assigns
hereunder from and against all liabilities, obligations, clain:s; demands, damages, penalties,
causes of action, losses, fines, costs and expenses (including, without limitation, reasonable
attorneys’ fees and expenses), imposed upon or incurred by ol asserted against Lendet and
any and all its successors and assigns hereunder (except to the ¢xt#nt caused by the gross
negligence, willful misconduct or bad faith of Lender) by reason of any of the following for
which the event or events which give rise to such cause of action or hability-occurred prior
to a foreclosure or deed in lieu of foreclosure or other transfer of the Mcrtgazed Property
pursuant to Lender’s exercise of its remedies hereunder: {a) ownership ot tis Security
Instrument, the Mortgaged Property or any interest therein or receipt of any Rents; (h) any
accident, injury to or death of persons or loss of or damage to property occurring 12, 'on or
about the Mortgaged Property or any part thereof to the extent arising from or in connection
with the Mortgaged Property or, to the extent arising from or in connection with the
Mortgaged Property, on the adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets or ways; (c¢) any use, nonus¢ or cendition in, on or about the
Mortgaged Property or any part thereof or, to the extent arising from or in connection with
the Mortgaged Property, on adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets or ways; (d) any failure on the part of Borrower to perform or comply
with any of the terms of this Security Instrument; (e) performance of any labor or services or
the furnishing of any materials or other property in respect of the Mortgaged Property or any
part thereof; (f) the presence, disposal, escape, secpage, leakage, spillage, discharge,
emission or release of any Hazardous Substance (except those substances stored, used or
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sold by Ground Lessor, Borrower, Lessee or other tenants of the Mortgaged Property in the
ordinary course of their respective businesses and in compliance with Environmental Laws)
or asbestos on, from, or affecting the Mortgaged Property or any property contiguous
therewith; (g) to the extent not covered by insurance, any personal injury (including
wrongful death) or property damage (real or personal) arising out of or related to such
Hazardous Substance or asbestos; (h) any lawsuit brought or threatened, settilement reached,
or government order relating to such Hazardous Substance or asbestos; (i) any violation of
the Environmental Laws, which are based upon or in any way related to such Hazardous
Substance or asbestos including, without limitation, the costs and expenses of any remedial
actior; reasonable attorney and consultant fees, investigation and laboratory fees, court
costs, apd iitigation expenses; and (j) any failure of the Mortgaged Property to comply with
any Accels/faws. Any amounts payable to Lender and any and all its successors and
assigns heréundor by reason of the application of this paragraph 35 shall be secured by this
Security Instrumiernc #nd shall become immediately due and payable and shall bear interest at
the Default Rate frory the date loss or damage is sustained by Lender and any and all its
successors and assigns heisunder until paid. Subject to the provisions of paragraph 9(e)
hereof, the obligations and iiabilities of Borrower under this paragraph 35 shall survive any
termnination, satisfaction or assigament of this Security Instrument and the exercise by
Lender of any of its rights or remedies hereunder including, but not limited to, the
acquisition of the Mortgaged Propeity by foreclosure or a conveyance in lieu of foreclosure.

Notices. Any notice, demand, statement, rzquest or consent made hereunder shall be
effective and valid only if in writing, referriig to this Security Instrument, signed by the
party giving such notice, and delivered cither (personally to such other party, or sent by
nationally recognized overnight courier delivery serice or by certified mail of the United
States Postal Service, postage prepaid, return receip! requested, addressed to the other
party’s Notice Address indicated on Schedule A attached kereto and made a part hereof (or
to such other address or person as either party or person entitled to notice may by notice to
the other party specify).

Unless otherwise specified, notices shall be deemed given as follows: (i) if delivered
personally, when delivered; (ii) if delivered by nationally recognized nvemight courier
delivery service, on the Business Day following the Business Day such matcpal is sent, or
(iii) if sent by certified mail, three (3) Business Days after such notice has becn sent by
Borrower or Lender. -

Authority: Compliance with ERISA and State Statutes on Governmenta] Plans,

(a) Borrower (and the undersigned representative of Borrower, if any) has full power,
authority and right to execute, deliver and perform its obligations pursuant to this
Security Instrument, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
confirm, pledge, hypothecate and assign the Mortgaged Property pursuant to the terms
hereof and to keep and observe all of the terms of this Security Instrument on
Borrower’s part to be performed.

(b) Borrower represents and warrants that Borrower is not a "foreign person" within the
meaning of §1445(f)(3) of the Internal Revenue Code of 1986, as amended (the
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"Code") and the related Treasury Department regulations, including temporary
regulations.

Borrower represents and watrants that, as of the date of this Security Instrument and
throughout the term of this Security Instrument, (i) Borrower is not, and is not acting
on behalf of, an "employee benefit plan" that is subject to Title I of the Employee
Retirement Income Security Act of 1974, as amended ("ERISA"), or a plan to which
Section 4975 of the Code applies, and (ii) the assets of such Borrower do not constitute
or include "plan assets” of one or more such plans within the meaning of 29 C.F.R.
€7510.3-101 and Section 3(42) of ERISA (items (i) and (ii}, collectively, “Plans™).

Borrower represents and warrants to Lender that, as of the date of this Security
Instrurier. and throughout the term of this Security Instrument (i) Borrower is not a
"governmeniz!.plan" within the meaning of §3(32) of ERISA, and (ii) transactions by
or with Borrowve: are not subject to state statutes regulating investments of or fiduciary
obligations wiiil resrect to governmental plans.

Borrower covenants and aprees to deliver to Lender such certifications or other
evidence from time to tme. throughout the term of this Security Instrument, as
reasonably requested by Lender in its sole discretion, that (i) Borrower is not a Plan or
a "governmental plan"; (ii) Brirower is not subject to state statutes regulating
investments or fiduciary obligations i respect to governmental plans; and (iii) one
or more of the following circumstancesisirue:

(1) Equity interests in Borrower are publiciyoifered securities, within the meaning of

29 C.F.R. §2510.3-101(b}X2);

(2) Less than twenty-five percent (25%) of the valu: of each class of equity interests
in such Borrower are held by "benefit plan investors” within the meaning of 29
C.F.R. §2510.3-101 and Section 3(42) of ERISA; or

(3) Borrower qualifies as an "operating company” or a "reil estate operating
company" within the meaning of 29 C.F.R. §2510.3-101(c) or (e).

Any of the following shall constitute an Event of Default under ihis-Security
Instrument, entitling Lender to exercise any and all remedies to which it inay be
entitled under this Security Instrument or any of the other Loan Documents: (i) the
failure of any representation or warranty made by Borrower under this paragraph to be
true and correct in all respects, (ii) the failure of Borrower to provide Lender with the
written certifications and evidence referred to in this paragraph, or (iit) the
consummation by Borrower of a transaction which would cause this Security
Instrument or any exercise of Lender’s rights under this Security Instrument or the
other Loan Documents to constitute a non-exempt prohibited transaction under ERISA
or a violation of a state statute regulating governmental plans, or otherwise subjecting
Lender to liability for violation of ERISA or such state statute.
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(g) Borrower has never had any employees, has never maintained or participated in any
Plan, and has never participated in or had any obligation to contribute to any
multiemployer plan as defined in Section 3(37) of ERISA, and will not, so long as the
Note is outstanding, maintain or participate in any Plan or participate in or have any
obligation to contribute to an multiemployer plan.

(h) Borrower shall indemnify Lender and defend and hold Lender and any and all its
successors and assigns hereunder harmless from and against all civil penalties, excise
taxes, or other loss, cost, damage and expense (including, without limitation,
rzasonable attorneys’ fees and disbursements and costs incurred in the investigation,
detense and settlement of claims and losses incurred in correcting any prohibited
transaciipn or in the sale of a prohibited loan, and in obtaining any individual
prohit.ter fransaction exemption under ERISA that may be required, in Lender’s sole
discretion). izt Lender and any and all of its successors and assigns hereunder may
incur, directly o7 indirectly, as a result of a default under this paragraph. Subject to the
provisions of paragraph 9(e) hereof, this indemnity shall survive any termination,
satisfaction or foreclosure of this Security Instrument.

Waiver of Notice. Borrower shail not be entitled to any notices of any nature whatsoever
from Lender except with respect o matfers for which this Security Instrument specifically
and expressly provides for the giving of notice by Lender to Borrower and except with
respect to matters for which Lender is fequired by applicable law to give notice, and
Borrower hereby expressly waives the right to veceive any notice from Lender with respect
to any matter for which this Security Instrument does not specifically and expressly provide
for the giving of notice by Lender to Borrower.

Remedies of Borrower. In the event that a claim or adjudication is made that Lender has
acted unreasonably or unreasonably delayed acting in any.casc where by law or under the
Note, this Security Instrument or the other Loan Documents, ¥, has an obligation to act
reasonably or promptly, Lender shall not be liable for any” pionetary damages, and
Borrower’s remedies shall be limited to injunctive relief or declaratory judgment.

Discretion of Lender. Wherever pursuant to this Security Instrument, Lerder exercises any
right given to it to approve or disapprove, or any arrangement or term is to be saustactory to
Lender, the decision of Lender to approve or disapprove or to decide that arrangements or
terms are satisfactory or not satisfactory shall be in the sole good faith discretion of Tiénder,
unless this Security Instrument provides expressly to the contrary.

Non-Waiver. The failure of Lender to insist upon strict performance of any term hereof
shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall
not be relieved of Borrower’s obligations hereunder by reason of (a) the failure of Lender to
comply with any request of Borrower, Lease Guarantor or any other guarantor to take any
action to foreclose this Security Instrument or otherwise enforce any of the provisions
hereof or of the Note or the other Loan Documents; (b) the release, regardless of
consideration, of the whole or any part of the Mortgaged Property, or of any person liable
for the Debt or any portion thereof; or (c) any agreement or stipulation by Lender extending
the time of payment or otherwise modifying or supplementing the terms of the Note, this
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Security Instrument or the other Loan Documents. Lender may resort for the payment of the
Debt to any other security held by Lender in such order and manner as Lender, in its
discretion, may elect. Subject to paragraph 51 hereof, Lender may take action to recover the
Debt, or any portion thereof, or to enforce any covenant hereof without prejudice to the right
of Lender thereafter to foreclose this Security Instrument. The rights and remedies of
Lender under this Security Instrument shall be separate, distinct and cumulative and none
shall be given effect to the exclusion of the others, No act of Lender shall be construed as
an election to proceed under any one provision herein to the exclusion of any other
provision, Lender shall not be limited exclusively to the rights and remedies herein stated
but shalt be entitled to every right and remedy now or hereafter afforded at law or in equity.

No OralCaange. This Security Instrument, and any provisions hereof, may not be
modified, 2ihended, waived, extended, changed, discharged or terminated orally or by any
act or failure t¢-act-on the part of Borrower or Lender, but only by an agreement in writing
signed by the party rgainst whom enforcement of any modification, amendment, walvcr
extension, change, discharge or termination is sought.

Liability. If Borrower consisis of more than one person, the obligations and liabilities of
each such person hereunder chail be joint and several. Subject to the provisions of
paragraph 9(e) hereof, this Seclsity instrument shall be binding upon and inure to the
benefit of Borrower and Lender and th<+ respective successors and assigns forever.

Inapplicable Provisions. If any term, covenant or condition of the Note or this Security
Instrument is held to be invalid, illegal or uncoforceable in any respect, the Note and this
Security Instrument shall be construed without suck provision.

Headings, Etc. The headings and captions of variousparagraphs of this Securify Instrument
are for convenience of reference only and are not to be construed as defining or limiting, in
any way, the scope or intent of the provisions hereof,

Duplicate Originals and Reproduction of Security Instrument. This Security Instrument
may be executed in any number of duplicate originals and each such duplicate original shall
be deemed to be an original. This Security Instrument and any documeits, tertificates or
instruments provided in connection with this Security Instrument may be reproduced by the
parties hereto by any photographic, photostatic, microfilm, microcard, digitai, ‘miniature
photographic or other similar process. To the extent permitted by applicable law, ¢ny such
reproduction shall be admissible in evidence as the original itself in any judicial or
administrative proceeding (whether or not the original is in existence and whether or not
such reproduction was made in the regular course of business) and any enlargement,
facsimile or further reproduction of such reproduction shall likewise be admissible in
evidence.

Definitions. Unless the context clearly indicates a contrary intent or unless otherwise
specifically provided herein, words used in this Security Instrument may be used
interchangeably in singular or plural form and the word "Borrower” shall mean "each
Borrower and any subsequent owner or owners of the Mortgaged Property or any part
thereof or any interest therein," the word "Lender” shall mean "Lender and any subsequent
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holder of the Note," the word "Note" shall mean "the Note and any other evidence of
indebtedness secured by this Security Instrument," the word "person” shall include an
individual, corporation, partnership, trust, unincorporated association, government,
governmental authority, and any other entity, and the words "Mortgaged Property" shall
include any portion of the Mortgaged Property and any interest therein. Whenever the
context may require, any pronouns used herein shall include the corresponding masculine,
feminine or neuter forms, and the singular form of nouns and pronouns shall include the
plural and vice versa.

Homsstead. To the extent permissible under applicable law, Borrower hereby waives and
renounces all homestead and exemption rights provided by the constitution and the laws of
the Unite¢ Siates and of any state, in and to the Mortgaged Property as against the collection
of the Debt; erany part hereof.

Assignments. Lende: shall have the right to assign or transfer its rights under this Security
Instrument without imitation. Any assignee or transferee shall be entitled to all the benefits
afforded Lender under this Sccurity Instrument.

Cooperation. Borrower acknuwlcdges that Lender and its successors and assigns may (a)
sell this Security Instrument, the Neie and other Loan Documents to one or more investors
as a whole loan; (b) participate the lozii(the "Loan") secured by this Security Instrument to
one or more investors; (¢} deposit this Sccwity Instrument, the Note and the other Loan
Documents with a trust, which trust may scll certificates to investors evidencing an
ownership interest in the trust assets; or (d) othenvise sell the Loan or interest therein to
investors (the transactions referred to in clauses (a} th.ongh (d) are hereinafter referred to as
"Secondary Market Transactions"). Borrower shall, =t Lender’s expense, cooperate in good
faith with Lender in effecting any such Secondary Market Transaction and shall cooperate in
good faith to implement all requirements reasonably imposcd by the participants involved in
any Secondary Market Transaction including, without limitition, all structural or other
changes to the Loan, modifications to any documents evidencing or_securing the Loan,
delivery of opinions of counsel acceptable to each Rating Agency znd addressing such
matters as each Rating Agency may require, and providing direct access (v financial and
other information relating to the Lessee and the Mortgaged Property (to the.exteat available
to Borrower pursuant to the terms of the Lease); provided, however, that the Bairower shall

“hot be required to modify any documents evidencing or securing the Loan which would

modify (i) the interest rate payable under the Note; (ii) the stated maturity of the Nute; (iii)
the amortization of principal of the Note; or (iv) any other material economic term or other
operating covenants of the Loan. Borrower shall provide such information and documents
relating to Borrower, the Mortgaged Property (to the extent available to Borrower), the
Lease and the Lessee (to the extent available to Borrower) as Lender or any Rating Agency
may reasonably request in connection with a Secondary Market Transaction. Lender shall
have the right to provide to prospective investors any information in its possession,
including, without limitation, financial statements relating to Borrower, the Mortgaged
Property and the Lessee. Borrower acknowledges that certain information regarding the
Loan and the parties thereto and the Mortgaged Property may be included in a private
placement memorandum, prospectus or other disclosure documents. As used herein,
"Rating Agency" shall mean Moody’s Investors Service, Inc. and Standard & Poor’s Rating
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Services, a division of The McGraw-Hill Companies, Inc. and any successor to any of them;
provided, however, that at any time during which the Debt is an asset of a securitization or
is otherwise an asset of any rated transaction, "Rating Agency" shall mean the rating agency
or rating agencies that from time to time rate the securities, certificates or other instruments
issued in connection with such securitization or other transaction.

Recourse Provisions. Subject to the qualifications below, Lender shall not be entitled to
and shall not enforce the liability and obligation of Borrower (or its trustees or beneficial
owners) to perform and observe the obligations contained in this Security Instrument, the
Note ot in any of the other Loan Documents by any action or proceeding wherein a money
Judgment“or personal liability shall be sought against Borrower or any beneficiaries,
trustees, par'ners, members, managers, the economic and beneficial owners of Borrower or
any partners; managers or members (or other constituent party(ies)) of Borrower or of any
beneficial owners“officers, directors or trustees of Borrower or any partners, managers,
officers, sharehold=rs, members or directors of any thereof (collectively, the "Released
Parties"), except tnat l.ender may bring a foreclosure action, an action for specific
performance or any otherappropriate action or proceeding to enable Lender to enforce and
realize upon its interests under the Note (and the New Note, if applicable), this Security
Instrument or the other Loan Tsocuments or in the Mortgaged Property, or any other
collateral given by Borrower pursuant to this Security Instrument and the other Loan
Documents; provided, however, that,except as specifically provided herein, any judgment
in any such action or proceeding shall be ‘nforceable against Borrower and/or the Released
Parties only to the extent of Borrower’s interest in the Mortgaged Property and in any other
collateral given to Lender, and Lender, by accepting this Security Instrument, the Note and
the other Loan Documents, agrees that it shall not sue-for, seek or demand any deficiency
Judgment against Borrower or any of the Released Parties in any such action or proceeding
under, or by reason of, or in connection with this Security insirument, the Note or the other
Loan Documents. The provisions of this paragraph shaii-pot, however, (a) constitute a
waiver, release or impairment of any obligation evidenced ‘ot secured by this Security
Instrument, the Note or any of the other Loan Documents; (b) impa i-the right of Lender to
name Borrower as a party defendant in any action or suit for foreclosure ‘and sale under this
Security Instrument; (c) affect the validity or enforceability of any gaarunty made in
connection with the Debt or any of the rights and remedies of the Lendei-inreunder; (d)
impair the right of Lender to obtain the appointment of a receiver; (¢ impair the
enforcement of the Assignment; or (f) constitute a waiver of the right of Lender to <uforce
the liability and obligation of Borrower, by money judgment or otherwise, to the extent of
any loss, damage, cost, expense, liability, claim or other obligation incurred by Lender
(including attorneys’ fees and costs reasonably incurred) arising out of or in connection with
the following:

(i}  the failure of Borrower to account for Lessee’s security deposits, if any, or any other
similar payment collected from Lessee by Borrower under the Lease;

(i1) after notice of an uncured Event of Default and during the continuance of such Event
of Default, the failure of Botrower to apply 100% of any and all net income (i.e., after
payment of operating expenses relating to the Mortgaged Property) derived from the
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Mortgaged Property (excluding Excepted Rights and Excepted Payments), and
received by Borrower, to the repayment of the Note;

(iif) a material misrepresentation made by Borrower, or the holders of beneficial or
ownership interests in Borrower, in connection with the financing evidenced by the
Note, this Security Instrument or the other Loan Documents;

(iv) any atternpt by Borrower to divert or otherwise cause to be diverted any amounts
payable to Lender for the benefit of Lender in accordance with the Loan Documents;

(v) “tie’ misappropriation or misapplication of insurance or condemnation proceeds
obiatued by Borrower relating to the Mortgaged Property;

(vi) any envirinmental matter(s) affecting the Mortgaged Property which is introduced or
caused by Borréwer or the beneficial owner of Borrower;

(vii) any waste of or dumnge to the Mortgaged Property caused by the willful or wanton
acts or omissions of Borrower or its agents;

(viii) the willful or grossly negiizert material violation by Borrower of any law, ordinance,
rule, or regulation applicable to Eorrower or the Mortgaged Property;

(ix) the termination or amendment of t'ie l.ease by Borrower in violation of the terms
hereof;

(x) the failure of Borrower to maintain its existence as a single asset, special purpose
entity in good standing, as required by this Secvrity Instrument (provided, however,
that a breach of paragraph 20(g) or 20(n) of this Sepurity Instrument resulting solely
from the failure of Lessee to pay Fixed Rent, Additional Rent or other amounts due
and payable under the Lease, shall not be considered a tailve of Borrower to maintain
its existence as a single asset, special purpose entity in’ prod standing under this

paragraph 51(f)(x));

(x1) Borrower fails to obtain Lender’s prior written consent to any suborainale {inancing or
other voluntary lien caused by Borrower or its agent encumbering bz Mortgaged
Property as required by this Security Instrument; and

(xi1) Borrower fails to obtain Lender’s prior written consent to any Sale or Transfer if and
to the extent required by this Security Instrument.

Notwithstanding anything to the contrary in this Security Instrument, the Note or any other
Loan Documents, Lender shall not be deemed to have waived any right which Lender may
have under §§506(a), 506(b}, 1111(b) or any other provisions of the Bankrupicy Code to file
a claim for the full amount of the Debt secured by this Security Instrument or to require that
all collateral shall continue to secure all of the Debt owing to Lender.

GOVERNING LAW; SUBMISSION TQO JURISDICTION. THIS SECURITY
INSTRUMENT SHALL BE GOVERNED BY AND CONSTRUED IN
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ACCORDANCE WITH THE LAW OF THE STATE OR COMMONWEALTH IN
WHICH THE MORTGAGED PROPERTY IS LOCATED WITHOUT REGARD TO
CONFLICT OF LAW PROVISIONS THEREOF. EACH BORROWER AND EACH
ENDORSER OR GUARANTOR HEREBY SUBMITS TO PERSONAL
JURISDICTION IN SAID STATE OR COMMONWEALTH AND THE FEDERAL
COURTS OF THE UNITED STATES OF AMERICA LOCATED IN SAID STATE
OR COMMONWEALTH (AND ANY APPELLATE COURTS TAKING APPEALS
THEREFROM) FOR THE ENFORCEMENT OF SUCH BORROWER'S,
ENDORSER’S OR GUARANTOR’S OBLIGATIONS HEREUNDER, UNDER THE
NOTF, ANY GUARANTY AND THE OTHER LOAN DOCUMENTS, AND WAIVES
ANY AN2 ALL PERSONAL RIGHTS UNDER THE LAW OF ANY OTHER STATE
TO OBJI.CI TO JURISDICTION WITHIN SUCH STATE FOR THE PURPOSES
OF SUCH ACTION, SUIT, PROCEEDING OR LITIGATION TO ENFORCE SUCH
OBLIGATIONS £F SUCH BORROWER, ENDORSER OR GUARANTOR. EACH
BORROWER ANO/EACH ENDORSER AND GUARANTOR HEREBY WAIVES
AND AGREES NUT T2 ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR
PROCEEDING ARISiNG OUT OF OR RELATING TO THIS SECURITY
INSTRUMENT, THE NOTL, ANY GUARANTY OR ANY OF THE OTHER LOAN
DOCUMENTS, (A} THAT 1743 NOT SUBJECT TO SUCH JURISDICTION OR
THAT SUCH ACTION, SUIT UL PROCEEDING MAY NOT BE BROUGHT OR 1S
NOT MAINTAINABLE IN THGoxX COURTS OR THAT THIS SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY AND/OR ANY OF THE OTHER
LOAN DOCUMENTS MAY NOT BE ENFORCED IN OR BY THOSE COURTS OR
THAT IT IS EXEMPT OR IMMUNE FRCM EXECUTION, (B) THAT THE
ACTION, SUIT OR PROCEEDING IS BROUGHT IN AN INCONVENIENT
FORUM OR (C) THAT THE VENUE OF THE ACTION, SUIT OR PROCEEDING
IS IMPROPER (BUT NOTHING HEREIN SHALL ANFECT THE RIGHT OF
LENDER TO BRING ANY ACTION, SUIT OR PROGCEEDING IN ANY OTHER
FORUM). IN THE EVENT ANY SUCH ACTION, SUIT, PROCEEDING OR
LITIGATION IS COMMENCED, BORROWER, OR. ENDORSER AND
GUARANTOR AGREE THAT SERVICE OF PROCESS MAY BE MADE, AND
PERSONAL JURISDICTION OVER SUCH BORROWER, ENMUORSER OR
GUARANTOR OBTAINED, BY SERVICE OF A COPY OF TRE SUMMONS,
COMPLAINT AND OTHER PLEADINGS REQUIRED TO COMMENCE SUCH
LITIGATION UPON SUCH BORROWER OR ENDORSER OR GUARANTCR AT
BORROWER'’S ADDRESS SET FORTH ON SCHEDULE A HERETO (AS SUCH
ADDRESS MAY BE CHANGED FROM TIME TO TIME). .

Tenants In Common. If Borrower or any Grantee owns the Mortgaged Property as tenants-
in-common, then so long as any portion of the Debt is outstanding, the Borrower hereby
agrees to the following: (a) each tenant-in-common comprising Borrower shall be jointly
and severally liable for the Debt and all other obligations under this Security Instrument and
the Loan Documents; (b) each tenant-in-common comprising Borrower agrees that it will
not attempt to obtain a partition of all or any portion of the Mortgaged Property, and each
tenant-in-common comprising Borrower expressly agrees that it will not file a complaint or
institute any proceeding at law or in equity to have all or any part of the Mortgaged Property
partitioned and that each Borrower hereby expressly watves any and all right to obtain a
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partition of all or any part of the Mortgaged Property; (c) each tenant-in-common
comprising Borrower agrees that their rights as tenants-in-common, and all rights, privileges
and remedies of each tenant-in-common comprising Borrower hereunder, including without
limitation, any right of first refusal (including any such right arising under Section 363(i) of
Chapter 11 of the United States Bankruptcy Code), purchase options, call option or other
similar rights under any tenant-in-common agreement, are subject and subordinate to this
Security Instrument and the Loan Documents and the liens created thereby, and to all rights
of the Lender hereunder; (d) each tenant-in-common comprising Borrower hereby waives
and agrees not to assert, any lien rights, whether statutory or otherwise, that it may have
againsi the co-tenancy interest or any other interest of any other tenant-in-common
comprisizig Borrower; (€) each tenant-in-common comprising Borrower agrees that the party
listed for th: Borrower Notice Address on Schedule A attached hereto shall be given the
power and-autherity to give and receive all notices required under this Security Instrument
and the Loan Documents and that Lender may disregard notices from any or all other
tenant-in-common comnrising Borrower; (f) if the tenants-in-common comprising Borrower
wish to set forth their rizhts as tenants in common in a tenant-in-common agreement, the
tenant-in-common agreexneat shall (i) be acceptable to Lender in its reasonable discretion,
(ii) at Lender’s election, be recorded in the appropriate recorder’s office in the applicable
county or city where the Mortgazed Property is located; and (iti) provide that the agreement
may not be terminated, cancelled, tnodified, changed, supplemented, altered or amended in
any manner whatsoever, without the prior written consent of the Lender (such consent to be
given or withheld at Lender’s reasonable discretion); and (g) in the event that any provision
in this paragraph 53 conflicts with any provision in the tenant-in-common agreement (if
any), then the provisions of this paragraph 53 skall-control.

Miscellaneous. -

(@) Any consent or approval by Lender in any single instzace shall not be deemed or
construed to be Lender’s consent or approval in any like iaztter arising at a subsequent
date, and the failure of Lender to promptly exercise any rignt. nower, remedy, consent
or approval provided herein or at law or in equity shall not constitute or be construed
as a waiver of the same nor shall Lender be estopped from exercizing such right,
power, remedy, consent or approval at a later date. Any consent or pproval requested
of and granted by Lender pursuant hereto shall be narrowly construed 10.be applicable
only to Borrower and the matter identified in such consent or approval aad no third
party shall claim any benefit by reason thereof, other than the party to whoi such
consent or approval was given or reasonably intended to benefit, and any such consent
or approval shall not be deemed to constitute Lender a venturer or partner with
Borrower nor shall privity of contract be presumed to have been established with any
such third party.

(b) Borrower represents and warrants to Lender that, as of the date hereof, there has not
been committed by Borrower any act or omission affording the federal government or
any state or local government the right of forfeiture as against the Mortgaged Property
or any part thereof or any monies paid in performance of Borrower’s obligations under
the Note, this Security Instrument or under any of the other Loan Documents.
Borrower hereby covenants and agrees not to commit, permit or suffer to exist any act,
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omission or circumstance affording such right of forfeiture. In furtherance thereof,
Borrower hereby indemnifies Lender and agrees to defend and hold Lender harmless
from and against any loss, damage or injury by reason of the breach of the covenants
and agreements or the representations and warranties set forth in this paragraph.

(¢} To the extent there is any direct inconsistency among the Note, this Security
Instrument and the other Loan Documents with the Lease (including, but not limited
to, any inconsistency regarding cure periods), then the applicable provisions of the
Lease shall govern so long as the Lease is in effect and a Lease Default is not then
~xisting. 1If the Loan Documents contain provisions which are not addressed in the
Lerse, then the Loan Document provisions shall prevail; provided, further, the Loan
Docurents shall in all events govern repayment of the Loan, the interest rate on the
Loan; Events of Default and Lender’s remedies against Borrower and Lease
Guarantos.

Lender Fees. Boriower will pay, or cause to be paid by a party acceptable to Lender, as the
same become due and pavakie, all fees, disbursements, and other amounts payable to Lender
acting in the capacity of Trasiee under that certain Declaration of Trust of even date
herewith, or any successor trustee thereunder.

Contractual Statute of Limitations.  To-the extent permitted by applicable law, Borrower
hereby agrees that any claim or cause ol action by Borrower against Lender, or any of
Lender’s directors, officers, employees, egsnts, accountants or attorneys, based upon,
arising from or relating to the Debt, or any ofiicr matter, cause or thing whatsoever, whether
or not relating thereto, occurred, done, omitted »r suffered to be done by Lender or by
Lender’s directors, officers, employees, agents, accoun.ants or attorneys, whether sounding
in contract or in tort or otherwise, shall be barred unless-asserted by Borrower by the
commencement of an action or proceeding in a court of cempetent jurisdiction by the filing
of a complaint within one (1) year after Borrower knew or sliwotld have known of the act,
occurrence or omission upon which such claim or cause of actior” or any part thereof, is
based and service of a summons and complaint on an officer of Leude or any other person
authorized to accept service of process on behalf of Lender, within thirty (30) days
thereafter. Borrower agrees that such one (1) year period of time 1= ripsonable and
sufficient time for a borrower to investigate and act upon any such claim or ¢auss of action.
The one (1) year period provided herein shall not be waived, tolled or extended except by
the specific written agreement of Lender. This provision shall survive any terminaion of
this Security Instrument or any of the other Loan Documents.

Relationship of the Parties. The relationship between Borrower and Lender is that of a
borrower and a lender only and neither of those parties is, nor shall it hold itself out to be,
the agent, employee, joint venturer or partner of the other party.

No Merger. It is the desire and intention of the parties hereto that this Security Instrument
and the lien hereof do not merge in fee simple title to the Mortgaged Property. It is hereby
understood and agreed that should Lender acquire any additional or other interests in or to
the Mortgaged Property or the ownership thereof, then, unless a contrary intent is
manifested by Lender as evidenced by an appropriate document duly recorded, this Security -
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Instrument and the lien hereof shall not merge in such other or additional interests in or to
the Mortgaged Property, toward the end that this Security Instrument may be foreclosed as
if owned by a stranger to said other or additional interests.

Rights With Respect to Junior Encumbrances. In case of any junior encumbrance whether
prohibited or not by the Security Instrument, any person or entity purporting to have or to
take a junior mortgage or other lien upon the Mortgaged Property or any interest therein
shall, to the extent permitted by applicable law, be subject to the rights of Lender to amend,
modify, increase, vary, alter or supplement this Security Instrument, the Note or any of the
other _oan Documents, and to extend the maturity date of the indebtedness secured hereby,
and to prease the amount of such indebledness, and to waive or forebear the exercise of
any of its'rights and remedies hereunder or under any of the other Loan Documents and to
release any ecjlateral or security for such indebtedness, in each and every case without
obtaining the consent of the holder of such junior lien and without the lien or security
interest of this Security Instrument losing its priority over the rights of any such junior lien.

Fixture Filing. This Securily Instrument shall be effective from the date of its recording as
a financing statement filed as 4 tiyture filing with respect to all goods constituting part of the
Mortgaged Property which are-or-are to become fixtures and are owned by Borrower. This
Seccurity Instrument shall also be €tlective as a financing statement covering minerals or the
like (including oil and gas) and is te"Ue filed for record in the real estate records of the
county where the Premises is situated. Tke mailing address of Borrower and the address of
Lender from which information concerning ‘i, security interests may be obtained are set
forth above and on Schedule A, as applicable.

After-Acquired Mortgaged Property. All property ccquired by Borrower after the date of
this Security Instrument which by the terms of this Security Instrument shall be subject to
the lien and the security interest created hereby, shall inmediately upon the acquisition
thereof by Borrower and without further mortgage, conveyance or assignment become
subject to the lien and security interest created by this Security Ipztrument. Nevertheless,
Borrower shall execute, acknowledge, deliver and record or file, as appropriate, all and
every such further mortgages, security agreements, financing statements, aszignments and
assurances as Lender shall require for accomplishing the purposes of ‘this Security
Instrument. In the case of Mortgaged Property located in Texas or California, the provisions
of this paragraph 61 shall apply only to after-acquired property relating to th= property
described on Exhibit A hereto.

No Representation. By accepting delivery of any item required to be observed, performed
or fulfilled or to be given to Lender pursuant to this Security Instrument and the other Loan
Documents, including, but not limited to, any officer’s certificate, balance sheet, statement
of profit and loss or other financial statement, survey, appraisal or insurance. policy, Lender
shall not be deemed to have warranted, consented to, or affirmed the sufficiency, legality,
effectiveness or legal effect of the same, or of any term, provision or condition thereof, and
such acceptance of delivery thereof shall not be or constitute any warranty, consent or
affirmation with respect thereto by Lender.
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63. Lender as Trustee. Notwithstanding anything contained herein, it is expressly understood
that Lender is acting as a trustee on behalf of certain investor beneficiaries, and whenever
any consent, approval or other action of the Lender is contemplated hereby, Lender may act
in accordance with the instructions of the appropriate percentage of such beneficiaries or
otherwise in accordance with the terms and provisions of the documents creating and
relative to the administration of the trust created by the Declaration and not on its own
discretion.

64. [INTENTIONALLY OMITTED]

65, WAIVER. OF JURY TRIAL. BORROWER AND LENDER EACH HEREBY
AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF
RIGHT BY JUJRY, AND WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO
THE EXTENT ITJAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST
WITH REGARD/TO THE NOTE, THIS SECURITY INSTRUMENT, OR THE
OTHER LOAN DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
ACTION ARISING INCONNECTION THEREWITH. THIS WAIVER OF RIGHT
TO TRIAL BY JURY 1Y GIVEN KNOWINGLY AND VOLUNTARILY BY
LENDER AND BORROWIR AND IS INTENDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE
RIGHT TO A TRIAL BY JURY *wGULD OTHERWISE ACCRUE, BORROWER
AND LENDER ARE EACH HEREBY AUTHORIZED TO FILE A COPY OF THIS
PARAGRAPH IN ANY PROCEEDING A4S CONCLUSIVE EVIDENCE OF THIS
WAIVER BY BORROWER OR LENDER.

66. Additional Provisions Regarding Ground Lease.

(@)  The Borrower shall promptly pay or cause to be puid all rent, additional rent,
contingent rent, taxes and all other sums and charges when due and pavable under the terms of
the Ground Lease, shall fully and promptly perform and observe (or cause ‘¢ be performed and
observed) all of the agreements, terms, covenants, conditions and all other Uligations, including
but not limited to indemnities and the provision of insurance, required to b= rerformed and
observed by the Borrower under the Ground Lease within the grace periods provides therein for
the Borrower’s performance (in contrast to any additional grace periods provided for therein or
by any separate agreement for curative action by the Lender), and shall do (or cause to Le done)
all things necessary to preserve and keep unimpaired the Borrower’s rights under the Ground
Lease. Upon demand, the Borrower shall furnish to Lender proof of payment of atl sums which
the Ground Lease requires Borrower to pay.

(b)  The Borrower shall promptly notify Lender in writing of: (i) any default (or
alleged default) by the Borrower or the Ground Lessor in the performance or observance of any
of the terms, covenants or conditions on the part of the Borrower or the Ground Lessor 1o be
performed or observed under the Ground Lease; (ii) the receipt by the Borrower of any notice or
other writing or communication from the Ground Lessor noting or claiming any default by the
Borrower in such performance or observance under the Ground Lease; and (iii) the receipt by the
Borrower of any notice from the Ground Lessor of any termination of the Ground Lease pursuant
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to the terms thereof or otherwise. The Borrower shall promptly cause a copy of each such notice
to be delivered to Lender.

(cy If the Borrower fails to observe or perform (or cause to be observed and
performed) any covenant or agreement to be observed or performed under the Ground Lease on
the part of the Borrower, or if Lender receives from the Ground Lessor any notice of any default
by the Borrower thereunder, Lender may rely on such notice and may take any action that
Lender in its sole discretion deems necessary or advisable to cure such default, even if the
existence of such default or the nature thereof is questioned or denied by the Borrower; provided,
however, that Lender shall not take any action to cure such default if, and so long as (i) Borrower
shall take all stcps necessary to challenge or take any action to cure such default; and (ii) during
such challenge'or cure: (a) the interests of Lender may in no way be adversely affected, (b) no
time limits or grace zeriods under the Ground Lease would expire which would give Ground
Lessor any right or ¢pi:én. to terminate the Ground Lease, and (c) no additional right or remedy
would become available'tc Ground Lessor by reason of the deferral by Lender of any action to
effect a cure of the claimed default; and (iit) if the default is a default in the payment of a sum of
money, Borrower shall post witit Lender security acceptable to Lender to pay the amount in
dispute. Subject to the rights of Lessee under the Lease, the Borrower hereby expressly grants to
Lender the absolute and immediate rignt to enter in and upon the Premises to such extent and as
often as Lender in its sole discretion deens'nzcessary or desirable to prevent or cure any default
by the Borrower under the Ground Lease. ‘tender may pay and expend such sums of money as
Lender in its sole discretion deems necessary to 50 cure any such default under the Ground
Lease, and upon so doing shall be subrogated to anv and all rights of the Borrower, as lessee,
arising in connection with such default or cure therect 2ad all such sums shall be secured by the
lien of this Security Instrument, shall be added to the principal amount of the Debt and shall
accrue interest at the Default Rate.

(d)  The Borrower shall not: (i) surrender the Ground Jiease or terminate, cancel or
release, or assign (except as permitted under this Security Instrument)-the Ground Lease (nor
permit any of the foregoing to occur), whether under Section 365 of tiiz Bankruptcy Code (or
any successor provision) or under any similar law or right of any nature, ©r ‘otherwise; nor (ii)
modify, abridge, change, supplement, alter or amend the Ground Lease, either orally or in
writing, and no agreement seeking to modify, abridge, change, supplement, alici o1 zmend the
Ground Lease shall be valid or binding without the prior written consent of Lender {provided
that Lender shall not unreasonably withhold its consent to non-material modificativas of the
Ground Lease); nor (iii) waive any of its rights against the Ground Lessor under the Ground
Lease; nor (iv) subordinate the Ground Lease to any mortgage encumbering any portion of the
Premises without obtaining a non-disturbance agreement acceptable to and for the benefit of
Lender from the holder of such mortgage; nor (v} agree to or acquiesce in any rejection or
termination of the Ground Lease by the Ground Lessor or Ground Lessor’s trustee in bankruptey,
whether under Section 365 of the Bankruptcy Code (or any successor provision) or under any
similar law or provision, and any such surrender, abandonment, termination, cancellation,
release, modification, change, supplement, alteration, amendment, waiver, subordination,
agreement or acquiescence without Lender’s prior written consent shall be ineffective as against
Lender, and shall constitute a default under this Security Instrument for which no grace or
curative period shall apply.
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(¢)  In addition to the provisions of subsection (d):

(i)  If any action, proceeding, motion or notice shall be commenced or filed in
respect of the Ground Lease by any party thereto, in connection with any case under the
Bankruptcy Code, Lender shall have the option to conduct and control any such litigation with
counsel of Lender’s choice. Lender may proceed in its own name or in the name of Borrower in
connection with any such litigation, and Borrower agrees to execute any and all powers,
authorizations, consents and other documents required by the Lender in connection therewith.
Borrower <nall, upon demand, pay to Lender all costs and expenses (including reasonable
attorneys’ fees-and costs) paid or incurred by Lender in connection with the prosecution or
conduct of any ‘uch proceedings. Any such costs and expenses not paid by Borrower as
aforesaid shall b< socured by the lien of this Security Instrument, shall be added to the principal
amount of the Debt and chall accrue interest at the Default Rate. Borrower shall not commence
any action, suit, proceecing or case, or file any application or make any motion, in respect of the
Ground Lease, in any case urder the Bankruptcy Code, as amended from time to time, without
the prior written consent of Londcr.

(i)  Borrower shaii promptly after obtaining knowledge thereof, notify Lender
orally of any filing by or against the/Borrower of a petition under the Bankruptcy Code.
Borrower shall thereafter forthwith deliver aritten notice of such filing to Lender, setting forth
any information available to Borrower as of ‘he date of such filing, the court in which such
petition was filed, and the relief sought thereir. ) Upon its receipt thereof, Borrower shall
promptly deliver to Lender any and all notices, surimonses, pleadings, applications and other
documents received by Borrower in connection with”any such petition and any proceedings
relating thereto.

(iif)  The lien of this Security Instrument attaches 19 all of the Borrower’s rights
and remedies at any time arising under or pursuant to Section 365 0 the Bankruptcy Code (as
tenant under any lease), including, without limitation, all of the Borrowzi’s rights to remain in
the possession of the Premises and Improvements in the event of the Groui.g Lessor’s rejection
of the Ground Lease. The Borrower shall not, without Lender’s prior written Consent, elect to
treat the Ground Lease as terminated under Section 365 of the Bankruptcy Ceael Any such
election made without Lender’s prior written consent shall be void.

(iv)  Borrower hereby unconditionally assigns, transfers and sets over to
Lender, to the extent of sums secured by the lien of this Security Instrument, all of Borrower’s
clatms and rights to the payment of damages (including but not limited to the right to any offsets
or credits) arising from any rejection of the Ground Lease by Ground Lessor under the
Bankruptcy Code. Lender shall have the right to proceed in its own name or in the name of
Borrower in respect of any claim, suit, action or proceeding relating to the rejection of the
Ground Lease, including, without limitation, the right to file and prosecute any proofs of claim,
complaints, motions, applications, notices and other documents, in any case under the
Bankrupicy Code. This assignment constitutes a present, irrevocable and unconditional
assignment of the foregoing claims, rights and remedies, and shall continue in effect until all of
the Debt shall have been satisfied and discharged in full. Any amounts received by Lender as
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damages arising out of the rejection of the Ground Lease as aforesaid shall be applied first to all
costs and expenses of Lender (including, without limitation, reasonable attorneys’ fees and costs)
incurred in connection. with the exercise of any of its rights or remedies under this Security
Instrument. For the purposes of construing Section 365¢h) of the Bankruptcy Code, the intention
of the parties hereto is that the term "possession" shall mean the right to possession of all of the
leased premises demised to the Borrower under the Ground Lease, whether or not all or part of
the leased premises is covered by the Lease or any Other Leases.

(v) I there shall be filed by or against the Borrower a petition under the
Bankruptcy Code, and the Borrower, as lessee under the Ground Lease, shall determine to reject
the Ground Lease pursuant to Section 365 of the Bankruptcy Code, the Borrower shall give the
Lender not les< than ten days’ prior written notice of the date on which the Borrower shall apply
to the bankruptey ecest for authority to reject the Ground Lease. The Lender shall have the right,
but not the obligation, 12" zerve upon the Borrower within such ten day period a notice stating that
(A) the Lender demands that the Borrower assume and assign the Lease in question to the Lender
pursuant to Section 365 of the Bankruptcy Code and (B) the Lender covenants to cure (or
provide adequate assurance of riompt cure of) all defaults and provide adequate assurance of
future performance under the Grovnd J.ease. If the Lender serves upon the Borrower the notice
described in the preceding sentence, the Borrower shall not seek to reject the Ground Lease and
shall comply with the demand provided {or'ir clause (A) of the preceding sentence within thirty
(30) days after the notice shall have been given, subject to the performance by the Lender of the
covenant provided for in clause (B) of the prece fing sentence.

() The Borrower shall require strict and(tv!i_performance by the Ground Lessor of
all the agreements, terms, covenants and conditions reqv ited to be performed and observed by
the Ground Lessor under the Ground Lease. -

(g)  Borrower shall promptly notify Lender in wriiingof any claim, action or
proceeding (including, but not limited to, any request for arbitratiozn- or institution of such
arbitration) made by any party to the Ground Lease, and the propress thereof, and any
determination made by the court and/or arbitrators thereunder. Lender shall have the right to
participate in any such claim, action or proceedings as an interested party.

(h)  Borrower shall use commercially reasonable efforts to obtain from tlie-Ground
Lessor under the Ground Lease, and deliver to Lender within thirty (30} days after #ritten
demand from the Lender, a statement in writing certifying that the Ground Lease is in fuii force
and effect and the dates to which the ground rent and other charges, if any, have been paid in
advance, and stating whether or not, to the best knowledge of Ground Lessor, Borrower is in
default in the performance of any covenant, agreement or condition contained in the Ground
Lease and if so, specifying each such default of which Ground Lessor has knowledge.

(1) No release or forbearance of any of Borrower’s obligations under the Ground

Lease, pursuant to the Ground Lease or otherwise, shall release the Borrower from any of its
obligations under this Security Instrument, the Note or the other Loan Documents.
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) Borrower acknowledges and agrees that it shall not have any right to terminate the
Ground Lease without the prior written consent of Lender, and any attempt to terminate, or
purported exercise of termination, shall be void.

(k) In addition to all other rights and remedies of Lender set forth in this Security
Instrument and in the other Loan Documents, and all other rights and remedies available at law
or in equity, in the event that the Ground Lease is terminated such that Borrower will have the
right, pursuant to Part I1, Section 23(i) of the Lease, to terminate the Lease and require Lessee to
pay an amount equal to the Stipulated Loss Value (as defined in the Lease) plus any make-whole
premium, riepayment premium or other amount due under the Note as a result of the prepayment
or defeasance thereof (including, without limitation, the Prepayment Consideration due under the
Note), Borrower shall, but only on the direction of Lender, require Lessee to pay to it an amount
equal to the Stipulzied Loss Value (as defined in the Lease) plus any Prepayment Consideration
due under the Note-apd all other amounts due under the Note as a result of the prepayment
thereof, and such amoun’s shall be used by Borrower to prepay the Debt in full, plus any
Prepayment Consideration dve under the Note, in immediately available funds in accordance
with the terms of the Note.

67. STATE-SPECIFIC PROVISIONS.

To the extent of any conflict betwec i the terms and provisions of this paragraph 67 and
the terms and provisions otherwise contained 1n this Security Instrument, the terms and
provisions of this paragraph 67 shall govern ana conirol the rights and obligations of the parties.
The terms and provisions of this paragraph 67 shali enly be operative to the extent that the
Mortgaged Property is located within the state specifiedin (b2 headings set forth below,

FOR MORTGAGED PROPERTY LOCATER iN ARIZONA

1. The introductory paragraph of this Security Ir'sirament is hereby amended
In its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT, ASSIGNMENT OF LEASES
AND RENTS AND FIXTURE FILING (this "Security Instrument") ‘dziei as of the
Effective Date set forth on Schedule A attached hereto and made a parthéreof (the
"Effective Date"), by the Borrower set forth on Schedule A hereto ("Borrower™), having
its principal office at the address set forth on Schedule A hereto, CHICAGO T(TLE
INSURANCE COMPANY, a Missouri corporation, as deed of trust trustee, having an
address at 2415 East Camelback Road, Suite 300, Phoenix, AZ 85016 ("Deed of Trust
Trustee") for the benefit of WELLS FARGO BANK NORTHWEST, NATIONAL
ASSOCIATION, as trustee pursuant to the Declaration of Trust dated as of December 7,
2009, having its principal place of business at 299 South Main Street, 12" Floor, Salt Lake
City, UT 84111 ("Lender").

2. The second grammatical paragraph of this Security Instrument is hereby amended
in its entirety to read as follows:
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To secure the payment of an indebtedness in the principal sum of the Loan Amount set
forth on Schedule A attached hereto, in lawful money of the United States of America, to
be paid with interest according to the terms of that certain Promissory Note dated as of
even date herewith, with a maturity date set forth on Schedule A attached hereto and made
a part hereof, made by Borrower to Lender (the note together with all extensions, renewals
or modifications thereof being hereinafter collectively called the "Note") and all other
Debt (hereinafter defined), Borrower has mortgaged, given, granted, bargained, sold,
aliened, released, conveyed, confirmed, pledged, assigned, and hypothecated and by these
presents does hereby mortgage, give, grant, bargain, sell, alien, release, convey, confirm,
pledze, assign and hypothecate unto Deed of Trust Trustee, in trust, with power of sale,
Borrow<r’s interest in the Premises (as defined herein) which is described in Exhibit A
attachec hzrato and the buildings, structures, fixtures (except “trade fixtures” as defined in
§ 19 of Part1lof the Lease (as hereinafter defined) not owned by Borrower), additions,
enlargements, ev.cpsions, modifications, repairs, replacements and improvements now or
hereafter located thereon (the "Improvements”) for the benefit of Lender;

3. Subsections 25(a)(it), 25(2)(i1), 25(a)(iv), 25(c), and 25(d) are hereby
deleted from this Security Instrument.

4. The following new suabsections 25(g), 25(h) and 25(i) are hereby added to
this Security Instrument as follows:

"(g)  With respect to all or any part of t'ie Premises, L.ender may invoke the power of
sale, and direct the Deed of Trust Trustee to ¢!’ the Premises in accordance with and to
the full extent provided by applicable law. Borrowcracknowledges that the power of sale
herein granted may be exercised by Lender withou: prisr judicial hearing. Deed of Trust
Trustee shall deliver to the purchaser at such sale a'Deed of Trust Trustee’s deed
conveying the Premises so sold without any covenant oi-y/arranty, express or implied.
Lender shall be entitled to collect from Borrower all cosis o expenses incurred in
pursuing the remedies set forth in this paragraph 25, including but ot iimited to attorneys’
fees and costs of environmental reports, appraisals, documentary evidence, abstracts and
title reports.

(h)  With respect to all or any part of the Premises, Lender shall have tiie-right to
foreclose by judicial foreclosure in accordance with and to the full extent previied by
applicable law.

® Lender at Lender's option may from time to time appoint additional or
replacement deed of trust trustees and may remove one or more deed of trust trustee, from
time to time, without the consent of or notice to Borrower, by an instrument recorded in
the county in which this Security Instrument is recorded. Without conveyance of the
Premises, the successor deed of trust trustee shall succeed to all the title, power and duties
conferred upon the Deed of Trust Trustee herein and by applicable law. Any Deed of
Trust Trustee, individually, may exercise all powers granted to the Deed of Trust Trustees
collectively, without the necessity of the joinder of the other Deed of Trust Trustees.”
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5. The following sentence is hereby added to the end of the paragraph in paragraph
27 of this Security Instrument:

"Portions of the Mortgaged Property are goods which are or are to become fixtures to the
Premises and Borrower covenants and agrees that the filing of this Security Instrument in
the real estate records of the county where the Premises is located shall also operate from
the time of filing as a fixture filing in accordance with the Arizona Uniform Commercial
Code."

6. Pursuant to the Declaration of Trust dated as of December 7, 2009, Lender is
acting as trusts< for the benefit of the Registered Owner of the Pass-Through Certificate. As of
the date hereof, the Registered Owner of the Pass-Through Certificate is CEDE & CO., having

an address at ¢/c” [he-Depository Trust Company, 55 Water Street, 49th Floor, New York, New
York 10041-0099.

7. This Secunty Irstrument 1s a fixture filing.
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FOR MORTGAGED PROTERTY LOCATED IN DELAWARE

I Paragraph 7(a)is hereby amended to add (ne following sentence at the beginning of the
paragraph:

This Security Instrument is intended to assign rents ana leates pursuant to 25 Del. C. § 2121.

Paragraph 52 is hereby amended in its entirety to read as follows:

Governing Law; Submission to Jurisdiction; Appointment of Agent for 3zrvice of Process. This
Security Instrument shall be governed by and construed in accordance with-the laws of the State

of Delaware, without regard to principles of conflict of Jaws. The parties hercto hereby declare
that it is their intention that this Security Instrument shall be regarded as made urde: the laws of
the State of Delaware and that the laws of said State shall be applied in interpreting it provisions
in all cases where legal interpretation shall be required. Each of the parties hereto agrers (a) that
this Security Instrument involves at least $100,000.00, and (b) that this Security Instrun:enthas
been entered into by the parties hereto in express reliance upon 6 Del C. § 2708. Each of the
parties hereto hereby irmevocably and unconditionally agrees (a) to be subject to the jurisdiction
of the courts of the State of Delaware and of the federal courts sitting in the State of Delaware,
and (b) (1) to the extent such party is not otherwise subject to service of process in the State of
Delaware, to appoint and maintain an agent in the State of Delaware as such party’s agent for
acceptance of legal process, and (2) that service of process may also be made on such party by
prepaid certified mail with a proof of mailing receipt validated by the United States Postal
Service constituting evidence of valid service, and that service made pursuant to (b) (1) or (2)
above shall have the same legal force and effect as if served upon such party personally within
the State of Delaware. For purposes of implementing the parties’ agreement to appoint and
maintain an agent for service of process in the State of Delaware, each such party that does not
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otherwise have a registered agent in the State of Delaware does hereby appoint the Delaware
Secretary of State as such agent.

2. Future Advances. This Security Instrument is intended to apply to future advances
pursuant to 25 Del. C. § 2118. This Security Instrument secures not only existing indebtedness
or advances made contemporaneously with the execution hereof, if any, but also future principal
advances, with all interest accrued thereon, to or for the benefit of Lender up to a maximum
principal amount of Sixteen Million and NO/100 Dollars ($16,000,000.00), made pursuant to the
terms of the Note, this Security Instrument, the other Loan Documents and other documents
evidencing he secured indebtedness (as the same may be modified, amended or supplemented
from time to tite), the terms of all of which are incorporated herein by reference. All such
future advances. *whether such advances are obligatory, optional or both and whether made
before or after defaultor maturity or other similar event, shall be secured by this Security
instrument to the satae <xtent as if such future advances were made contemporaneously with the
execution of this Security 'nstrument, even though no advance may have been made at the time
of execution of this Security Izstrument and even though no indebtedness is outstanding at the
time any advance is made. Auiy lien attaching to the Mortgaged Property after the date hereof
shall be under, subject and subordiiate to all indebtedness, including, without limitation, future
advances (regardless of when made)szcured hereby. This Security Instrument shall also secure,
1n addition to the maximum principal amount.specified herein, disbursements and other advances
made for the payment of taxes, assessments, maintenance, care, protection or insurance on the
Mortgaged Property, for the discharge of liens liaving priority over the lien of this Security
Instrument, for the curing of waste of the Mortgag.d Property, for indemnification obligations
regarding environmental liabilities of the Mortgaged “roperty, and for service charges and
expenses incurred by reason of a default hereunder, including, without limitation, late charges,
attorney’s fees and court costs, together with interest on al gach disbursements at the rate then in
effect under the Note, and all other charges, disbursements, advznces, costs and expenses now or
hereafter permitted by law. The preference and priority of the liex: ¢1 this Security Instrument
shall extend to any and all modifications of this Security Instrument ot of the obligations secured
by this Security Instrument, except to the extent expressly limited by appicable law.
Notwithstanding the foregoing, Lender shall have no obligation to make any disbursements or
advance any sums as a result of this section.
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FOR MORTGAGED PROPERTY LOCATED IN FLORIDA

Future Advances. This Security Instrument secures and shall be security solely for any and
all future advances made by Lender to Borrower to the extent set forth in this paragraph,
provided, however, that said future advances be made within twenty (20) years from the date
hereof, and that the total unpaid balance secured hereby at any one time shall not exceed the
amount of the Note plus § , (and if left blank, then 200% of the amount of
the Note) together with interest thereon at the rate then agreed upon, pursuant to Florida Statutes,
Section 697.04. Nothing contained herein shall be deemed an obligation on the part of Lender to
make any further advances.
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Revolving Loan. The Note evidences a revolving loan. The actual principal indebtedness from
time to time evidenced by the Note shall be the sum of all advances made by Lender to
Borrower, less the aggregate amount of all principal repayments made under the Note by
Borrower to Lender. Borrower may, pursuant to paragraph 19 of this Security Instrument, draw
against the revolving loan from time to time, may repay sums advanced, in whole or in part, from
time to time, and again, draw against the revolving loan, so that the principal amount outstanding,
under the Note may fluctuate in accordance with such advances and repayments, provided that
the maximum principal amount outstanding at any time shall not exceed the amount of the Note.
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YOR MORTGAGED PROPERTY LOCATED IN GEORGIA

Notwithstaacing anything to the contrary elsewhere in this Security Instrument, as to any
Mortgaged Property locar:d in the State of Georgia:

(a)  The introductery) paragraph of this Security Instrument is hereby amended in its
entirety to read as follows:

THIS SECURITY DINSTRUMENT (this "Security Instrument") as
described on Schedule A attashed hereto and made a part hereof, dated as
of the Effective Date set forth on Schedule A attached hereto and made a
part hereof (the "Effective Date'), by the Borrower set forth on Schedule
A attached hereto and made a part hereof ("Borrower"), having its
principal office as set forth on Schelvle A attached hereto and made a
part hereof, to VAL T. ORTON, as co-ustze (the "Lender”) pursuant to
the Co-Trustee Agreement dated as of Dercinber 7, 2009, having an
address at 299 South Main Street, 12th Floor, M/AC: U1228-120 Salt Lake
City, Utah 84111.

(b)  The following paragraph is hereby inserted immediate’y Zollowing the word
"WITNESSETH" on page 1 of this Security Instrument:

"For and in consideration of the foregoing and other good and valuakle
consideration, and the sum of One Hundred and No/100 Dollars ($160. 02
in hand paid, and the other considerations hereinafter mentioned, ke
receipt and sufficiency of which are hereby acknowledged; and further

(¢c)  The phrase ", its successors and assigns” is hereby inserted after the words
"pledge, assign and hypothecate unto Lender" in the paragraph immediately following the
paragraph inserted pursuant to subsection 1(a) above.

(d)  The phrase ", members, parts” is hereby inserted after the words "together with all
of the easements, rights" in subparagraph (a) on page 1 of this Security Instrument.

(¢)  The phrases "and behoof" and "in fee simple" are hereby inserted after,
respectively, the words "to the use and benefit of" and "successors and assigns of Lender" in the
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paragraph commencing with "TO HAVE AND TO HOLD" on page 5 of this Security
Instrument.

(f)  The paragraph beginning with the words “PROVIDED, HOWEVER” page 6 of
this Security Instrument is hereby deleted in its entirety and replaced with the following
paragraph:

“Upon payment, performance, and satisfaction of all indebtedness and obligations
secured by this Deed to Secure Debt, Lender shall execute, acknowledge, and
deliver to Borrower, at Borrower's expense, a quitclaim deed, in proper form for
recording, without warranty, reconveying the Mortgaged Property to Borrower
an releasing the security interest of this Security Instrument.”

(g)  This Security Instrument is intended (i) to constitute a security agreement under
the Uniform Commerciai Code of Georgia and (ii) to operate and is to be construed as a deed
passing title to the Prentises to-Lender and is made under those provisions of Sections 44-14-60
through 44-14-85 of the OFIICIAL CODE OF GEORGIA ANNOTATED, and not as a
mortgage.

(h)  The provisions of paragiapiy 25 of this Security Instrument are supplemented and
amended to provide that, if an Event s Default occurs and Borrower fails to pay the
indebtedness secured hereby in full following the acceleration thereof pursuant to subsection
25(a)(i) of this Security Instrument, Lender, at its-opiion, may sell the Mortgaged Property or any
part thereof at public sale or sales before the door of the courthouse of the county in which the
Mortgaged Property or any part of the Mortgaged Property is situated, to the highest bidder for
cash, in order to pay the Debt and all expenses of the salé znd of all proceedings in connection
therewith, including reasonable attorneys” fees, after advertising the time, place, and terms of
sale once a week for four (4) weeks immediately preceding such szie (but without regard to the
number of days) in a newspaper in which Sherill’s sales are adveris<d in said county. Lender
may bid and purchase at such sale and may credit the secured indebtednszs for some or all of the
purchase price. With respect to any personal propérty or fixtures included @ or located on the
Mortgaged Property, Lender may, at its option, sell or otherwise dispose of the samie by public or
private proceedings, separate from the sale of the real property, in accordance with-ih provisions
of the Georgia Uniform Commercial Code, and Lender may with respect to suck personal
property and fixtures exercise any other rights or remedies of a secured party under the Ceorgia
Uniform Commetcial Code. At any sale conducted pursuant to this paragraph, Lender may
execute and deliver to the purchaser a conveyance of the Mortgaged Property, or any part
thereof, or any personal property or fixtures included in or located on the Mortgaged Property, in
fee simple, which conveyance may contain recitals as to the occurrence of an Event of Default
hereunder, and to this end Borrower hereby constitutes and appoints Lender its agent and
attorney in fact to make such sale and conveyance and thereby to divest Borrower of all right,
title, or equity in and to the Mortgaged Property and to vest the same in the purchaser or
purchasers at such sale or sales, and all the reasonable acts and doings of said agent and attorney
in fact are hereby ratified and confirmed. The aforesaid power of sale and agency hereby
granted are coupled with an interest and are irrevocable by dissolution or otherwise, are granted
as cumulative of the other remedies provided by law for collection of the Debt, and shall not be
exhausted by one exercise thereof but may be exercised until full payment of the Debt. Upon
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any such public sale pursuant to the power of sale and agency conferred by this paragraph, the
proceeds of such sale shall be applied first to payment of the Debt and to the expenses of such
sale and of all proceedings in connection therewith, including reasonable attorneys’ fees, in such
manner and in such amounts as Lender elects, and, the remainder, if any, shall be paid to
Borrower or its assigns or interpleaded into court in the event any other secured party or lien or
having an interest in the Premises or any part thereof should make a claim thereto.

(i)  The entire first sentence of paragraph 27 of this Security Instrument is hereby
deleted.

(453~ The entire paragraph 60 of this Security Instrument is hereby deleted and the
words "60. RESERVED" are hereby inserted in lieu thereof.

SRk Rk R ok ok ok ko ok ok ko sk sk ook ko o ok ok ok ok ok

FOR MECKTGAGED PROPERTY LOCATED IN ILLINOIS

B Benefits of Act. If any provision of this Security Instrument is inconsistent with
any applicable provision of the Hlinois Mlartgage Foreclosure Law, 735 ILCS 5/15-1101, et seq.
{the "Act"), the provisions of the Act shall take precedence over the provisions of this Security
Instrument, but the Act shall not invalidate ‘or render unenforceable any other provision of this
Security Instrument that can be fairly construec. in a manner consistent with the Act. Without in
any way limiting any of Lender’s rights, remecies.-powers and authorities provided in this
Security Instrument or otherwise, and in addition to-all-of such rights, remedies, powers and
authorities, Lender shall also have all rights, remedies, powzrs and authorities permitted to the
holder of a mortgage under the Act, as the same may be wnended from time to time, subject,
however, to the provisions of paragraph 51 of this Security Ins rument. If any provision of this
Security Instrument shall grant to Lender any rights, remedies; gowers or authorities upon
default of Borrower which are more limited than what would be vesied 1= Lender under the Act
in the absence of said provision, Lender shall have such rights, remedies, powers and authorities
that would be otherwise vested in it under the Act. Without limitation, all-2xpenses (including
reasonable attomneys’ fees and costs) incurred by Lender to the extent reimbursatle under 735
ILCS 5/15-1510, 5/15-1512, or any other provision of the Act, whether incurred befire or after
any judgment of foreclosure, shall be added to the indebtedness secured by this™ Security
Instrument and included in the judgment of foreclosure.

2. Insurance. Wherever provision is made in this Security Instrument for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorsements in favor of
Lender, or to confer authority upon Lender to settle or participate in the settlement of losses
under policies of insurance or to hold and disburse or otherwise control use of insurance
proceeds, from and after the entry of judgment of foreclosure, all such rights and powers of
Lender shall continue in Lender as judgment creditor or mortgagee until confirmation of sale.

- 3. Protective Advances.

(a) All advances, disbursements and expenditures made or incurred by Lender before.
and during a foreclosure, and before and after judgment of foreclosure, and at any time prior to
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sale, and, where applicable, after sale, and during the pendency of any related proceedings, for
the following purposes, in addition to those otherwise authorized by this Security Instrument or
by the Act (collectively, the "Protective Advances™), shall have the benefit of all applicable
provisions of the Act, including those provisions of the Act hereinbelow referred to:

(i) all advances by Lender in accordance with the terms of this Security
Instrument to: (1) preserve, maintain, repair, restore or rebuild the Improvements upon._ the
Mortgaged Property; (2) preserve the lien of this Security Instrument or the priority thereof: ot
(3) enforce this Security Instrument, as referred to in Subsection (b)(5) of Section 15-1302 of the
Act; .

(). payments by Lender of: (1) principal, interest or other obligations in
accordance with/th< terms of any senior mortgage or other prior lien or encumbrance; (2) real
estate taxes and assessents, general and special and all other taxes and assessments of any kind
or nature whatsoever wiich are assessed or imposed upon the Mortgaged Property or any part
thereof; (3) other obligaiions authorized by this Security Instrument; or (4) with court approval,
any other amounts in conncction with other liens, encumbrances or interests reasonably
necessary to preserve the status of itle, as referred to in Section 15-1505 of the Act;

(i) advances by Leuderin settlement or compromise of any claims asserted
by claimants under senior mortgages or any sther prior liens;

(iv)  attorneys’ fees and other costs incurred: (1) in connection with the
foreclosure of this Security Instrument as referred-to/in Sections 15-1504(d)2) and 15-1510 of
the Act; (2) in connection with any action, suit or procéeiling brought by or against Lender for
the enforcement of this Security Instrument or arising fro:mn the interest of Lender hereunder; or
(3) in connection with the commencement, prosecution oi-uefense.of any other action related to
this Security Instrument or the Mortgaged Property;

(v} Lender’s fees and costs, including attorneys’ 4ees, arising between the
entry of judgment of foreclosure and the confirmation hearing as referred to in Subsection (b)(1)
of Section 15-1508 of the Act;

(vi)  expenses deductible from proceeds of sale as referred to in subszctions (a)
and (b) of Section 15-1512 of the Act;

(vil)  expenses incurred and expenditures made by Lender for any one or more
of the following: (1) if the Mortgaged Property or any portion thereof constitutes one or more
units under a condominium declaration, assessments imposed upon the unit owner thereof
deemed by Lender to be required to be paid; (2) if the Mortgagor’s interest in the Mortgaged
Property is a leasehold estate under a lease or sublease, rentals or other payments required to be
made by the lessee under the terms of the lease or sublease; (3) premiums for casualty and
hiability insurance paid by Lender whether or not Lender or a receiver is in possession, if
reasonably required, in reasonable amounts, and all renewals thereof, without regard to the
limitation to maintaining of existing insurance in effect at the time any receiver or mortgagee
takes possession of the Mortgaged Property imposed by Subsection (c)(1) of Section 15-1704 of
the Act; (4) repair or restoration of damage or destruction in excess of available insurance
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proceeds or condemnation awards; (5} payments deemed by Lender to be required for the benefit
of the Mortgaged Property or required to be made by the owner of the Mortgaged Property under
any grant or declaration of easement, easement agreement, agreement with any adjoining land
owners or instruments creating covenants or restrictions for the benefit of or affecting the
Mortgaged Property; (6) shares or common expense assessments payable to any association or
corporation in which the owner of the Mortgaged Property is a member in any way affecting the
Mortgaged Property; (7) if the loan secured hereby is a construction loan, costs incurred by
Lender for demolition, preparation for and completion of construction, as may be authorized by
the applicable commitment, loan agreement or other agreement; (8) payments deemed by this
Security Irctrument to be required pursuant to any lease or other agreement for occupancy of the
Mortgaged Property; and (9) if this Security Instrument is insured, payments of FHA or private
mortgage insutance required to keep such insurance in force,

(b)  All Protsctive Advances shall be so much additional indebtedness secured by this
Security Instrument, and shall become immediately due and payable without notice and with
interest thereon from the date-of the advance until paid at the Applicable Interest Rate provided
for in the Note.

(¢)  This Security Instrumpeni shall be a lien for all Protective Advances as fo
subsequent purchasers and judgment creditors from the time this Security Instrument is recorded
pursuant to Subsection (b)(5) of Section 1541302 of the Act.

(d)  All Protective Advances shall, exvept to the extent, if any, that any of the same is
clearly contrary to or inconsistent with the provisions of the Act, apply to and be included in:

(i) determination of the amount of wdrbtedness secured by this Security
Instrument at any time;

(i) the indebtedness found due and owing to” Leader in the judgment of
foreclosure and any subsequent supplemental judgments, orders, adjudicziions or findings by the
court of any additional indebtedness becoming due after such entry or judgnzent, it being agreed
that in any foreclosure judgment, the court may reserve jurisdiction for such purpsass;

(iii)  if right of redemption has not been waived by this Security Anstrument,
computation of amount required to redeem, pursuant to Subsections (d) of Sections 15-1603 of
the Act;

(iv)  determination of amounts deductible from sale proceeds pursuant to
Section 15-1512 of the Act;

(v)  application of income in the hands of any receiver or Lender in
possession; and

(vi)  subject to paragraph 51 of this Security Instrument, computation of any
deficiency judgment pursuant to Subsections (b)(2) and (3) of Sections 15-1508 and Section 15-
1511 of the Act.
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4, Lender in Possession. In addition to any provision of this Security Instrument
authorizing Lender to take or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, Lender shall have the right, in accordance with Sections 15-1701 and
15-1702 of the Act, to be placed in possession of the Mortgaged Property or at its request to have
a receiver appointed, and such receiver, or Lender, if and when placed in possession, shall have,
in addition to any other powers provided in this Security Instrument, all rights, powers,
immunities, and duties as provided for in Sections 15-1702 and 15-1703 of the Act.

5. Waiver of Redemption. Borrower acknowledges and represents and warrants that
the Mortgazed Property does not include "agricultural real estate” or "residential real estate” as
those terms ar¢ defined in 735 ILCS 5/15-1201 and 5/15-1219. Pursuant to 735 ILCS 5/15-
1601(b), Borrow.r waives any and all rights of redemption from sale under any order of
foreclosure of thic Security Instrument, or other rights of redemption which may run to Borrower
or any other Owner o1 Redemption, as that term is defined in 735 ILCS 5/15-1212. Borrower
walves all rights of reirstatement under 735 ILCS 5/15-1602 to the fullest extent permitted by
law.

6. Limitation on Indeliecness. Notwithstanding any provision of this Security
Instrument, the Note or any other Luar Document which permits additional sums to be advanced
on or after the date of this Security Insirment, whether as additional loans or for any payments
authorized by this Security Instrument or-ciy other Loan Document, the total amount of the
principal component of the Debt secured hercoy shall not at any time exceed three hundred
percent (300%) of the original principal amour: of the Note as set forth in this Security
Instrument.

7. Future Advances. This Security Instrumerd is granted to secure future advances
made by Lender to the Borrower. The parties acknowledge and-agree that all future advances
shall be a lien from the time that this Security Instrument is record<d as provided in 735 ILCS
5/15-1302(b)(1).

8. Revolving Credit. This Security Instrument secures a revolving credit loan
facility that may involve partial payments of the indebtedness secured by this Security
Instrument and readvances of principal by Lender subsequent to the making of this Security
Instrument in accordance with paragraph 19 of this Security Instrument. No such paymient shall
extinguish the lien of this Security Instrument unless and until the indebtedness secuied by this
Security Instrument is paid in full and a formal release of the lien of this Security Instriment is °
given by Lender. The parties acknowledge and agree that, as provided in 735 ILCS 5/15-
1302(b), all future readvances, including any such future readvance, shall be a lien from the time
that this Security Instrument is recorded.
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FOR MORTGAGED PROPERTY LOCATED IN LOUISIANA

1. This Security Instrument is both a real property mortgage in accordance
Article 3287 and a "security agreement” within the meaning of the Uniform Commercial
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Code. The Mortgaged Property includes both real and personal property and all other
rights and interests, whether tangible or intangible in nature, of Borrower in the
Mortgaged Property. This Security Instrument has been executed by Borrower pursuant
to Article 3298 of the Louisiana Civil Code for the purpose of securing all Debt that may
now be existing and/or that may arise in the future as provided herein, with the
preferences and priorities provided under applicable Louisiana law. The maximum
amount of the Debt that may be outstanding at any time and from time to time that this
Security Instrument secures, including without lmitation as a mortgage and as a
collateral assignment and as a security agreement, including all principal, interest and any
expinsss incurred by the Lender, and all other amounts included as Debt, is
$100,030,000.00.

2 Any and all references to the Uniform Commercial Code shall also refer to
and include the Louisiana Commercial Laws-Secured Transactions, Louisiana Revised
Statutes 10:9-10%,et. seq., and any and all provisions thereof corresponding to the
Uniform Commereial Code.

3. As used In fie Security Instrument: the terms “real property” and “real
estate” shall be deemed to include immovable property and component parts; the term
“fee estate” shall include full owrership; the term “personal property” shall be deemed to
include movable property; the terii—“tangible property” shall be deemed to include
corporeal property; the term “intangible property” shall be deemed to include incorporeal
property; the term “easements” shail be decined to include servitudes; the term fixtures
shall include component parts and any collatzral that will become component parts; the
term “buildings” shall be deemed to include othe: constructions; the phrase “covenant
running with the land” and other words of similac iraport shall be deemed to include a
real right or recorded lease of immovable property; the teiin “county” shall be deemed to
mean parish; the term “joint and several hiability” shall-he deemed to include in solido
liability; the terms “deed in lieu of foreclosure”, “conveyance in lieu of foreclosure” and
words of similar import shall include a dation en paiement. “treironmental Law” shall
include, but is not limited to, the “Louisiana Environmental Quality Aut”, La. R.S. 30: §§
2001 et. seq. and its chapters, including the Louisiana Air Control Lav{La, RS. 30:§§
2051 - 2064), the Louisiana Water Control Law (La. R.S. 30:§§ 2071 :-2088), the
Louisiana Solid Waste Management and Resource Recovery Law (La. R.S. 20:8§ 2151 -
2161), the Louisiana Hazardous Waste Control Law (La. R.S. 30:§§ 2171 - 2204), the
Louisiana Inactive and Abandoned Hazardous Waste Site Law (La. R.S. 30: §§2221 -
2226), the Liability for Hazardous Substance Remedial Action Act (La. R.S, 30:§§ 2271 -
2281), the Louisiana Hazardous Material Information Development, Preparedness, and
Response Act (La. R.S. 30:§§ 2361 - 2379) and the Louisiana Oil Spill Prevention and
Response Act (La. R.S. 30:§§ 2451 - 2496).

4. The second grammatical paragraph on Page 1 of this Security Instrument
is hereby amended in its entirety to read as follows:

To secure the full and timely payment of the Debt and the full and timely
performance of the obligations, Borrower hereby MORTGAGES AND WARRANTS to Lender
the Mortgaged Property subject, however, to the Permitted Encumbrances; the Borrower
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specifically mortgages, affects and hypothecates unto and in favor of Lender and any future
holder or holders of the Note, whether the same is held as an original obligation or in pledge, the
Borrower’s interest in the Mortgaged Property , together with all buildings and improvements,
appurtenances and attachments, rights, ways, privileges, servitudes, advantages, batture and
batture rights, thereunto belonging or in any way appertaining, including all immovables by
nature or destination, now or hereafter forming part of and attached to or connected with the
Mortgaged Property and hereby bind itself, its successors and assigns to WARRANT AND
FOREVER DEFEND the title to the Borrower’s interest in the Mortgaged Property unto Lender
and its successors, substitutes and assigns.

~

5, Notwithstanding the foregoing, for purposes of Sections 25(a)-(f), the term
“Mortgag.d Property” shall not include property susceptible to mortgage under Article
3286 of the-L cuisiana Civil Code (as the same may be amended from time to time).

6. The following subsections are added to paragraph 25 of this Security
Instrument;

(@  For parposes of Sections 25(g)-(j), the term Mortgaged Property
shall include only suck Mortgaged Property which is susceptible to mortgage
under Article 3286 of tic Lonisiana Civil Code (as the same may be amended
from time to time).

(b)  Remedies. If an Everiof Default occurs, Lender may, at Lender’s
election, exercise any or all of the folicwing rights, remedies and recourses:

(i) Acceleration. Declare the Debt *0 be immediately due and payable,
without further notice, presentment, protest, notice of-intent to accelerate, notice of
acceleration, demand or action of any nature whatsoaver(each of which hereby is
expressly waived by Borrower), whereupon the same shall become immediately due and
payable.

(i)  Operation of Mortgaged Property. Hold, lease, develup, manage, operate

or otherwise use the Mortgaged Property upon such terms and conditions 2, Lender may
deem reasonable under the circumstances (making such repairs, alterations, a<diiions and
improvements and taking other actions, from time to time, as Lender deems riecessary or
desirable), and apply all Rents and other amounts collected by Lender in cotniection
therewith in accordance with the Loan Documents.

(ii)  Foreclosure and Sale. Borrower agrees that upon the occurrence of any
Event of Default, or at any time thereafter, Lender may cause the Mortgaged Property, or
any part or parts thereof, to be seized and sold, whether in term of court or in vacation,
under executory or ordinary process, at Lender's sole option, without appraisement,
appraisement being hereby expressly waived, as an entirety or in parcels as Lender may
determine, to the highest bidder for cash, and otherwise exercise the rights, powers and
remedies afforded herein and under applicable Louisiana law. Any and all declarations
of fact made by authentic act before a Notary Public in the presence of two witnesses by
a person declaring that such facts lie within his knowledge shall constitute authentic
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evidence of such facts for the purpose of executory process. Borrower specifically agrees
that such an affidavit by a representative of Lender as to the existence, amount, terms and
maturity of the secured Debt and of a default thereunder shall constitute authentic
evidence of such facts for purpose of executory process. Borrower hereby waives in favor
of Lender: (a) the benefit of appraisement as provided in Louisiana Code of Civil
Procedure Articles 2332, 2336, 2723 and 2724, and all other laws conferring the same;
(b) the demand and three days’ delay accorded by Louisiana Code of Civil Procedure
Articles 2639 and 2721; (c) the notice of seizure required by Louisiana Code of Civil
Procedure Articles 2293 and 2721; (d) the three days' delay provided by Louisiana Code
of C:ivil Procedure Articles 2331 and 2722; and (e) the benefit of the other provisions of
Louisiana Code of Civil Procedure Articles 2331, 2772 and 2723 and all other articles not
specificaliy mentioned above. In the event the Mortgaged Property or any part thereof is
seized as ar fucident to an action for the recognition or enforcement of this instrument by
executory prorcsy; ordinary process, sequestration, writ of fieri facias, or otherwise,
Borrower and Lender agree that the court issuing any such order shall, if petitioned for by
Lender, direct the aprhizable sheriff to appoint as a keeper of the Mortgaged Property,
Lender or any person, 1im or corporation designated by Lender at the time such seizure
is effected. This designation s pursuant to Louisiana Revised Statutes §§ 9:5136 to
9:5140.2 and Lender shall be cntitled to all the rights and benefits afforded thereunder as
the same may be amended. Itisine'eby agreed that the keeper shall be entitled to receive
as compensation, in excess of its ‘costs and expenses incurred in the administration or
preservation of the Mortgaged Property. an amount equal to 1% of the gross revenues and
other amounts received by the keeper, payable on a monthly basis. The designation of
keeper made herein shall not be deemed to regrire Lender to provoke the appointment of
such a keeper. Upon the occurrence of an Yvent of Default hereunder, then the
assignment of leases and rents granted in this Security Instrument shall automatically
become absolute as provided in Louisiana Revised Statite ¢ 9:4401, and Lender, without
in any way waiving such default, at its option, upon nutice and without regard to the
adequacy of the security for the Debt or to whether it has exerciced any of its other rights
or remedies hereunder, shall have the right to directly collect ard receive all Rents and
any other proceeds and/or payments arising under or in any way accruing under the
Leases assigned herein, as such amounts become due and payable and (o a»ply the same
to the Debt as provided herein. Borrower agrees that Lender shall iiave-all of the
additional enforcement rights and remedies of a secured party under ths Louisiana
Commercial Laws (Louisiana Revised Statutes, Title 10) and under the- Xiniform
Commercial Code of any applicable state with respect to the Collateral wherever located.
Borrower further agrees that any declarations of fact made under an authentic act before a
Notary Public in the presence of two witnesses, by a person declaring such facts to lie
within his or her knowledge, shall constitute authentic evidence for purposes of executory
process and also for purposes of Louisiana Revised Statutes, § 9:3509.1 and §
9:3504(d)(6), and Louistana Revised Statute § 10:9-629. For purposes of Louisiana
executory process procedures, Borrower acknowledges the Note and the other Debt
secured hereby and, subject to the provisions of paragraph 51 of this Security Instrument,
does hereby confess judgment and acknowledge to be indebted unto and in favor of the
Lender for the full amount of the Debt, including principal, interest, prepayment
premiums, late charges, default interest, costs, expenses, collection attorneys’ fees, taxes,
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assessments, payment of insurance premiums and any additional sums that Lender may
advance as provided under this Mortgage.

(iv)  Receiver. Make application to a court of competent jurisdiction for, and
obtain from such court as a matter of strict right and without notice to Borrower or regard
to the adequacy of the Mortgaged Property for the repayment of the Debt, the
appointment of a receiver of the Mortgaged Property, and Borrower irrevocably consents
to such appointment. Any such receiver shall have all the usual powers and duties of
receivers in similar cases, including the full power to rent, maintain and otherwise
opeiaie the Mortgaged Property upon such terms as may be approved by the court, and
shall 2pply such Rents in accordance with the provisions of the Loan Documents.

{7+ - Uniform Commercial Code. Exercise any and all rights and remedies
granted to a secared party upon default under the Uniform Commercial Code, including,
without limiting the generality of the foregoing: (i) the right to take possession of the
personal property or any part thereof, and to take such other measures as Lender may
deem necessary for theCave, protection and preservation of the personal property, and (ii)
request Borrower at its expenss to assemble the personal property and make it available
to Lender at a convenient plasc acceptable to Lender. Any notice of sale, disposition or
other intended action by Lendei with respect to the personal property sent to Borrower in

P

accordance with the provisions heicof at least ten (10) days prior to such action, shall
constitute commercially reasonable notiCe 1o Borrower.

(vi)  Other. Exercise all other riglirs, remedies and recourses granted under the
Loan Documents or otherwise available at {a*v or in equity (including an action for
specific performance of any covenant contained in¢h: Loan Documents, or, subject to the
provisions of paragraph 51 of this Security Instrument, -2 judgment on the Note either
before, during or after any proceeding to enforce this Security Instrument).

{vii) Benefits of Act. If any provision of this Security [rstrument is inconsistent
with any applicable provision of Louisiana law (the "Act"), the provisions of the Act
shall take precedence over the provisions of this Security Instrumeut, but the Act shall
not invalidate or render unenforceable any other provision of this Secur.ty Jistrument that
can be fairly construed in a manner consistent with the Act. Without in any ~~ay limiting
any of Lender’s rights, remedies, powers and authorities provided in this Security
Instrument or otherwise, and in addition to all of such rights, remedies, poveers and
authorities, Lender shall also have all rights, remedies, powers and authorities permitted
to the holder of a mortgage under the Act, as the same may be amended from time to
{ime.

(c)  Separate Sales. The Mortgaged Property may be sold in one or
more parcels and in such manner and order as Lender, in its sole discretion, may
elect; the right of sale arising out of any Event of Default shall not be exhausted
by any one or more sales.

(d)  Remedies Cumulative, Concurrent and Nonexclusive. Lender
shall have all rights, remedies and recourses granted in the Loan Documents and
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available at law or equity {including the Uniform Commercial Code), which rights
(a) shall be cumulative and concurrent, (b) may be pursued separately,
successively or concurrently against Borrower or others obligated under the Note
and the other Loan Documents, or against the Mortgaged Property, or against any
one or more of them, at the sole discretion of Lender, (c) may be exercised as
often as occasion therefor shall arise, and the exercise or failure to exercise any of
them shall not be construed as a waiver or release thereof or of any other right,
remedy or recourse, and (d) are intended to be, and shall be, nonexclusive. No
action by Lender in the enforcement of any rights, remedies or recourses under
the Loan Documents or otherwise at law or equity shall be deemed to cure any
Event of Default.
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FOR MORTGAGED FROPERTY LOCATED IN MASSACHUSETTS

1. This Security Instrument and all of the grants herein are made with mortgage
covenants within the meaning of M.G.L: 2183 § 19,

2. This Secunity Instrument is' made with the “Statutory Condition” within the
meaning of M.G.L. ¢. 183 § 20.

3. The “Statutory Power of Sale” referensid-in M.G.L. ¢, 183 § 21 is incorporated
herein by reference. ‘
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FOR MORTGAGED PROPERTY LOCATED IN MICHIGAN
This Security Instrument constitutes a future advance mortgage under MCLA §565.901

1. The first full paragraph of the granting clause of this Security Insimment is
hereby amended by adding in the sixth line after the words "Borrower has mortgaged,” 4iiz words
"and warranted," and by adding in the eighth line after the words "and by these presenis does
hereby mortgage" the words "and warrant".

2. The granting clause of this Security Instrument is hereby amended by adding in
subparagraph (b) of the "TOGETHER WITH" clause after the words "development rights" in the
second line the words, "the right to make all divisions under Section 108 of the Land Division
Act, Act No. 288 of the Public Acts of 1967 (MCLA Sec. 560.101 et seq. as amended from time
to time)."

3. Paragraph 7 of this Security Instrument is hereby amended by adding the
following subparagraph (d) thereto:
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(d)  Without limiting any other provision of this Security Instrument or of the
Assignment of Lease and Rents which evidences the intent of Borrower to absolutely and
presently assign its rights in and to the Lease, the Other Leases and the Rents to Lender,
subject to the provisions of this Security Instrument and of the Assignment of Lease and
Rents, as additional security for the payment of the Debt and the performance of all of
Borrower’s obligations hereunder or secured hereby, and under any other document
executed simultaneously or in connection herewith, Borrower does hereby sell, assign,
transfer and set over unto Lender, (i) pursuant to Act 210 of the Public Acts of Michigan
of 1953, as amended (MCLA §544.231 et seq.), all Rents (other than Excepted Payments)
undr the Lease and the Other Leases, however evidenced or denominated, upon or
affecting the Mortgaged Property (including any extensions, amendments or renewals
thereof, »hether the Rents are due or are to become due, including all Lease and the
Other Leases-in existence or coming into existence during the period this Security
Instrument isincifect, and (ii) all of the rights and benefits conferred by Act No. 210 of
the Michigan Pullic Acts of 1953, as amended (MCLA § 554.231 et seq.), and Act No.
228 of the Michigan Public Acts of 1953, as amended (MCLA § 554.201, et seq.). This
assignment shall run with'the land and be good and valid as against Borrower and those
claiming by, under or thrqugh Borrower from the date of recording of this Security
Instrument. This assignment shall continue to be operative during the foreclosure or any
other proceedings taken to enforc: this Security Instrument. In the event of a foreclosure
sale which results in a deficiency, 'his assignment shall stand as security during the
redemption period for the payment of{such deficiency. This assignment is given as
collateral security only and does not and shall not be construed as obligating Lender to
perform any of the covenants or undertakings required to be performed by Borrower in
the Lease and the Other Leases.

Subject to the provisions of the Lease, Lender and its duly authorized agents shall
be entitled to enter the Mortgaged Property for the purpose 57 delivering any and all such
notices and other communications to the tenants and occupicrs thereof as shall be
necessary or desirable in Lender’s discretion to exercise its rights heieunder, and Lender
and its agents shall have absolutely no liability to Borrower arising therefrom.

Upon the occurrence and during the continuance of an Event of Default by
Borrower under this Security Instrument, Borrower shall, upon demand thercfore by
Lender, deliver and surrender possession of the Mortgaged Property to Lendes; who,
subject to the provisions of the Lease, shall thereafler collect the rents (other than
Excepted Payments consisting of proceeds of public liability insurance), profits and
income therefrom, rent or lease said Mortgaged Property or any portion thereof upon
such terms and for such time as it may deem best, terminate any tenancy and maintain
proceedings to recover rents or possession of the Mortgaged Property from any tenant or
trespasser, and apply the proceeds of such rent, profits and income actually collected, less
all reasonable costs incurred in making such collection or in renting, leasing, operating or
maintaining the Mortgaged Property, in such order of priority, portion and upon such
item or items as it may determine.
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In the event that Borrower obstructs Lender in its efforts to collect the Rents, or
after requested by Lender, unreasonable refuses, fails or neglects to assist Lender in
collecting the Rents (other than Excepted Payments consisting of proceeds of public
liability insurance), Lender shall be entitled to the appointment of a receiver of the
Mortgaged Property and of the Rents (other than Excepted Payments consisting of
proceeds of public Hability insurance) therefrom, with such powers as the court making
such appointment may confer. The collection by Lender of rents or other income from
the Mortgaged Property shall in no way waive the right of Lender to foreclose this
Security Instrument in the event of default, and Lender shall be entitled to all the rights
and remedies accorded to a mortgagee by the statutes of the State of Michigan in effect
from tiine to time.

4, Pacagraph 25 of this Security Instrument is hereby amended by adding the
following subsection{p} thereto:

(g)  Borrows:’s failure to pay, or to cause to be paid, taxes and/or assessments
assessed against the Morgaged Property, or any installments thereof, or any insurance
premium upon policies ccvering the Mortgaged Property or any part thereof, shall
constitute waste (although i theaning of the term "waste” shall not necessarily be
limited to such nonpayment), as previded by Section 2927 of Act No. 236 of the Public
Acts of Michigan of 1961, as ameiiced (MCLA §600.2927), and shall entitle Lender to
all remedies provided for therein (excep to the extent such remedies are inconsistent with
any other provisions of this Security Instrumznt). Borrower further agrees to and does
hereby consent to the appointment of a receivir xpder such statute, should Lender elect to
seek such relief thereunder.

5. Paragraph 25 of this Security Instrument is hereby further amended by adding the
following paragraph (h) thereto with respect to the exercise of any rower of sale under paragraph
25 as it relates to Mortgaged Property located in Michigan:

(h)  Borrower grants power to Lender, in the event of thLe occurrence and
during the continuance of an Event of Default hereunder, to grant, bargain sell, release
and convey the Mortgaged Property located in Michigan at public auctionor vandue, and
upon such sale to execute and deliver to the purchaser(s) instruments of sonveyance
pursuant to the terms hereof and to the statute in such case made and provided. Branwer
acknowledges that the foregoing sentence confers a power of sale upon Lender, and that
upon the occurrence an Event of Default this Security Instrument may be foreclosed by
advertisement as described below and in the applicable Michigan statutes. Borrower
understands that upon the occurrence and during the continuance of an Event of Default,
Lender is hereby authorized and empowered to sell the Mortgaged Property, or cause the
same to be sold and to convey the same to the purchaser in any lawful manner, including
but not limited to that provided by Chapter 32 of the revised Judicature Act of Michigan
(Act 236 of the Public Acts of 1961; MCLA §600.3201 et seq.), entitled "Foreclosure of
Mortgage by Advertisement” which permits Lender to sell the Mortgaged Property
without affording Borrower a hearing, or giving Borrower actual personal notice. The
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only notice required under such Chapter 32 is to publish notice in a local newspaper and
to post a copy of the notice on the Mortgaged Property.

6. The following new paragraph 67 is hereby added to this Security Instrument;

67.  Future Advances. This Security Instrument secures future advances not to
exceed the face amount of the Note to be made periodically. This Security Instrument is
a future advance mortgage under Act 348 of 1990 as amended from time to time MCLA
§ 565.901 et. seq.

e L L T T L L Ll LT T Mo,

FOLMORTGAGED PROPERTY LOCATED IN MINNESOTA

1. The followirg new subsections 25(g), (h), (i), (j} and (k) are hereby added
to this Security Instruraent as follows:

(8)  Acceleratior. Lender may declare the then outstanding Debt to be
immediately due and payable, without notice, grace, presentment, protest,
demand for payment o( 2ny other action of any nature whatsoever,
whereupon the same shall become immediately due and payable.
Borrower expressly hereby wiives the right to receive notice of the
intention to accelerate the Debt and netice of acceleration of the Debt.

(h)  Foreclosure/Power of Sale. Borrowsi hereby authorizes and fully
empowers Lender to foreclose this Secusity Instrument by judicial
proceeding or by non-judicial proceeding, in accordance with the laws of
the State of Minnesota, with full power of sale ard authority to sell the
Mortgaged Property at public auction to the highest bidder for cash, after
giving notice or making publication in the county in Mirresota where the
Mortgaged Property is located, if required by the laws of ‘he State of
Minnesota, and to convey the same to the purchaser in fee sinipleall in
accordance with and in the manner prescribed by the laws of the Staty of
Minnesota, and out of the proceeds arising from the sale and foreclostie
to retain the principal and interest due on the Note and the Debt, together
with all such sums of money as Lender shall have expended or advanced
pursuant to this Security Instrument or pursuant to statute, together with
interest thereon as herein provided, and all costs and expenses of such
foreclosure, which shall be immediately due and payable by Borrower,
with interest thereon at the rate of interest specified in the Note, with the
balance, if any, to be paid to the persons entitled thereto by law.
Borrower acknowledges that in such event, Borrower shall remain liable
for any deficiency to the extent permitted by the laws of the State of
Minnesota, but subject to the provisions of paragraph 51 of this Security
Instrument. By conferring this power of sale upon Lender, Borrower, for
itself, its successors and assigns, after an opportunity for consultation with
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