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TCFNATIONAL BANK

COMMERCIAL MORTGAGE,
ASSIGNMENT OF RENTS,
SECURITY AGREEMENT
AND

FINANCING STATEMENT

PREPARED BY 4ND AFTER RECORDING MAIL TO1
Timothy S. Breéens. Sr.

Ruff, Weidenaar & Reidy, Ltd.

222 N. LaSalle Streei. suite 700

Chicago, IL 60601

This Box For Recorder’s Use Only

THis COMMERCIAL MORTGAGE, ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND
FINANCING STATEMENT (“Mortgage™) is-dated effective as of March {4, 2010 and is between
3740-3750 N. Pine Grove, LLC, an [llinsis/timited liabtlity company, having an address at 3304
N. Halsted Street, Chicago, IL 60657 (“Mortgzger”) (defined below) and TCF NATIONAL BANK,
a national banking association, with an office located at 800 Burr Ridge Parkway, Burr Ridge,
IHinois 60527 (“Mortgagee™) (defined below).

WITNESSETH!

Whereas, Krenger Family Limited Partnership, an [llineis limited partnership (“Krenger
Farmily Limited Partnership”), various other Illinois limited liability. companies owned and
controlled by Krenger Family Limited Partnership (the “Other Comipanies”™), and Mortgagor
(collectively the “Borrowers”) have executed a term promissory note of even date herewith in the
original principal amount of Ten Million Dollars ($10,000,000.00), payabl¢ to)Mortgagee and
due on March 10, 2015 (“Term Maturity Date”) together with any and aii arendments or
supplements thereto, extensions and renewals thereof and any other promissory netz which may
be taken in whole or partial renewal, substitution or extension thereof (*Term Note™Jand have
executed a revolving line of credit promissory note of even date herewith in the principal amount
not to exceed Six Million Dollars ($6,000,000.00), payable to Mortgagee and due on March 10,
2011 unless extended pursuant to the terms of such note to March 10, 2012 (as the case may be,
“Line of Credit Maturity Date™) together with any and all amendments or supplements thereto,
extensions and renewals thercof and any other promissory note which may be taken in whole or
partial rencwal, substitution or extension thereof (“Line of Credit Note”). The Term Note and
Line of Credit Note are hereinafter collectively referred to as the “Notes”. Each of the Notes
mitially shall bear interest on the principal balance from time to time outstanding from date of
first disbursement until their respective maturity, whether by acceleration or otherwise and
thereafter. The lien of this Mortgage secures payment and performance of the Liabilities (as
defined in each of the Notes) including without limitation, any existing indebtedness and future
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advances, whether obligatory or non-obli gatory, made pursuant to any of the Notes, the terms
and provisions of which Notes are hereby incorporated, to the same extent as if such fiture
advances werc made on the date of execution of this Mortgage without regard to whether or not
there is any advance made at the time this Mortgagc is executed and without regard to whether or
not there is any indebtedness outstanding at the time any advance is made.

L. GRANT OF MORTGAGE. To secure payment of the indebtedness evidenced by each of
the Notes, including any future advances, whether obli gatory or non-obligatory, thereunder and
any modifications, renewals, replacements, subslitutions or extensions thereof, any other
Liabilities and the performance of the representations, warranties, covenants and agrecments of
Mortgagor Aereunder and under the other Financing Loan Documents as defined in this
Mortgage, Morigagor does by these presents convey, warrant and mortgage unto Mortgagee:

1.1 Picmiises, Improvements and Goods. All of Mortgagor’s estates, rights, titles
and iaterests in the real estate situated, lying and being in the County of Cook, and State of
Mlinots, legally described en Exhibit A attached hereto and made part hercof (“Premises™),
including without limitation-and as specifically owned by the Mortgagor, all existing and
hereafter acquired or arising (i) improvements, buildings, tenements, hereditaments,
appurtcnances, strips and gores of land, water, gas, oil, minerals, and casements located in, on,
over or under the Premises, and all tyoes and kinds of building and furniture, fixtures, apparatus,
machinery and equipment, including wit'iout limitation, all of the foregoing used in any
construction on the Premises or to supply heat, gas, air conditioning, water, light, power,
refrigeration or ventilation (whether single units or centrally controlled) and all screens, window
shades, storm doors and windows, floor coverings..awnings, stoves, refrigerators, dishwashers
and water heaters, whether now on or in the Premises o¢ hereafier erected, installed or placed on
or in the Premises, and whether or not physically attachsd to the Premises (collectively referred
to as the “Improvements™); and (i} all building materials, goads, carpeting, floor coverings,
elevators, escalators, office equipment, growing plants, fite_ sprinklers and alarms, control
devices, equipment (including motor vehicles) and all windov! cleaning, building cleaning,
recreational, monitoring, garbage, air conditioning, pest control and-other equipment, tools,
furnishings, furniture, light fixtures, non-structural additions to the Premises and ali other
tangible property of any kind or character now or hereafter owned by Morgazor and used or
usetul in connection with the Premises, any trade, business or other activiiy” fvhether or not
engaged m for profit) for which the Premises is used, the maintenance of the Prémises or the
convenience of any guests, licensees or invitees of Mortgagor and regardless of wheikan located
in or on the Premises or located elsewhere for purposes of fabrication, storage or otherwise and
all renewals and replacements therefor or articles in substitution thereof, and all proceeds and
products thereof, including without limitation all rights in and under the escrow accounts and
reserves established pursuant to this Mortgage (all of the foregoing is herein referred to as
“Goods™). The foregoing items are and shall be deemed 2 part of the Premises and a portion of
the sccurity for the Liabilities as betwcen the parties hercto and all persons claimin g by, through
or under them. Notwithstanding the agreement that the Goods shall be deemed a part of the
Premises, to the extent that the Goods may constitute “goods” as defined under the Uniform
Commercial Code in the form or substantially in the form approved by the American Law
Institute and the National Conference of Commissioners on Uniform State Law, as contained in
the 2000 Official Text of the Uniform Commercial Code, including without limitation the
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revised Article 9 thereof in cffect in any jurisdiction at any time and from time to time, as may be
amended from time to time, (“Code™) this Mortgage shall in addition constitute a security
agreement creating a security interest in the “goods™, and “general intangibles” as collateral, with
Mortgagee as a secured party and Mortgagor as debtor, all in accordance with the Codc and this
Mortgage.

1.2 Additional Collateral. As further security, Mortgagor does hereby grant a
continuing security interest in, pledge, assign, transfer, deliver and grant to Mortgagee all of
Mortgagor’s rights, titles and interests in and to, whether now owned or existing and hereafter
arising or acquired, all of Mortgagor’s accounts (including health-care-insurance receivables),
inventory, Geods (including inventory, equipment and any accessions thereto), equipment,
instruments (1zcluding promissory notes), documents, deposit accounts, letter-of-credit rights
(whether or no( the letter of credit is evidenced by a writing), commercial tort claims, securitics
and all other investment property, chattel paper (whether tangible or electronic), proceeds of
insurance, books and-tecords, fixtures, licenses, supporting obligations, tax refunds and general
mtangibles (including payment intangibles and software) relating to the development, use or
operation of the Premises, including but not limited to all governmental permits relating to
construction on the Premises, all names under or by which the Premises or any Improvements on
the Premises may at any time be oerated or known, and all rights to carry on business under any
such names or any variant thereof, and all trademarks and goodwill in any way relating to the
Premises and in all accessions thereto any substitutions, products and proceeds thercof, If the
Mortgagor shall at any time, whether or ot revised Article 9 of the Code is in effect in any
particular jurisdiction, acquire a commercial ‘ort claim, as defined in revised Article 9 of the
Code, the Mortgagor shall immediately notify tpe Mortgagee in a writing signed by the
Mortgagor of the brief details thercof and grant t67fhie, Mortgagee in such writing a security
interest therein and in the proceeds thereof, all upon the'tzimas of the Mortgage, with such writing
to be in form and substance satisfactory to the Mortgagee:

L3 Insurance and Condemnation Awards. As furiher sceurity, Mortgagor does
hereby grant a continuing security interest in, pledge, assign, deliver aad grant to Mortgagee all
of Mortgagor’s rights, titles and interests in and to all proceeds of the conversion, voluntarily or
involuntarily, of the Premises or any part thereof into cash or liquidated” ciaims, including
without limitation, proceeds of insurance and condemnation awards (collectivély referred to as
the “Insurance and Condemnation Awards”) and proceeds of all the foregoing coliateral security.

1.4 Absolute Assignment of Leases and Rents. As further security, Mortgagor
grants 2 conlinuing security interest in, pledges, assigns, transfers, delivers and grants to
Mortgagee all now existing and hereafter arising leases, licenscs, occupancy agreements,
concessions or other arrangements, whether written or oral, whereby any person or entity agrees
to pay money or other consideration for the use, possession or occupancy of, or any estate in, the
Premises or any part thereof (collectively referred to as the “Leases”), the Management Contract
described in Subsection 3.4(f) below, and all now existing and hercafier arising rents, issues,
profits, royalties, avails, income and other benefits derived or owned by Mortgagor directly or
indirectly from the Premises (collectively, the “Rents™), it being the intention hereby to establish
an absolute transfer and assignment of all such Leases, Management Contract and Rents.
Mortgagor hereby irrevocably appoints Mortgagee its attorney-in-fact (this power of attorney
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and any other powers of altormey granted herein are powers coupled with an interest and cannot
be revoked, modified or altered without the written consent of Mortgagee) with or without taking
pussession of the Premises as provided in this Morteage. 1o lease any portion of the Premises (o
any party on such terms as Mortgagee shall determine, and to collect all rents due with the same
rights and powers wsd subject o the same immunitics s Mortgagee would have upon taking
possession pursuant fo the terms of tis Morieage. Mortgagor represents that no rent has been or
will be paid by any person or entity in p@:.susmn of any portion of the Premises for more than
one (1) nstallment in advance and that pavment of none of the Rents for any portion of the
Premuses has been or will be waived, reduced or otherwise chscharged or compromised by
Mortgagor. Mortgagor waives any right of sel ofl against any persom in pm&:c«;%ima of any
portion ot dnePremises. Mortgagor agrees that Mortgagor will not asstgn any of the rents or
profits of the Sremises. exeept 1o a purchaser or grantee of the Premises., Nothing contained in
dus Mortga g;,c sl be construed as constituting Mortgagee a mortgagec-in-possession in the
absenee ol the taking Jof the actual possession of the Premises pursuant to this Mortgage.
Mortgagor hereby expresiy waives all wbility of Mortgagee in the exercise of the powers
granted to Mortgagee pursiant te this Morlgage. Morlgagor shall assign to Mortgagee all future
feases on any part of the Prendses and shall execute and deliver 1o Mortgagee. upon request by
Maortgagee. all such further assurncesand assignments as Mortgagee may require. Although the
assignment hercin 1S a present assimnient. Mortgagee shall not exercise anv of the rights or
powers conlerred upon Movigagee putseast 1o this Section 1.4 until a Default t {defined beiow)
aceurs or exisls pursuant to the terms of fis Mortgage,  This Mortgage shall not obligate
Morteagee with any 01‘ the dutics or obligationsof a lessor of the Premises as set forth in any
icase of any portion of the Premises. The iabilities sceured by this Mortvage shall not exceed
200% of the aggregate original Jace amounts of the Nates,
2. DEFINCIIONS. The terms defined herein for all pumoses of this Mortgage shail have the
followmg meanings i this Mortgage, unless the context Clearlv requirgs otherwise.  Any
capitalized tenms herein not etherwise defined in this Mortgage [hal) have the same Imeanings as
detined i any of the Notes.

{a) “Additions or Alterations” means  improvements, replacements.  alterations.
additions, cnlargements or cxpansions 1, on or 10 the Premises and any unprovemcnts on the

Premises.
{b} “Clesing Date”™ means March 19, 2010,

{c) “Collateral™ means any and all present and future collateral secuntty granted
acreander, under any ol the other Financing Toan Documents or under any other mstrument,
document or agreement securing the Liabilitics of any of the Borrowers and any other obligor on
any of the Notes.

{dy “Delault” means the occurrence or existence ol any onc or more of the following
CVENLE, COdIONs, acts Or omiIssions:
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(1) Any of Borrowers fails or neglects to make timely payment of any amount
due on any of the Notes or hereunder and continuance of such Default for a period of ten
{10) calendar days;

(i) Any of Borrowers or a Guarantor fails or neglects to make any timely
payment of any amount due under any other note, instrument, document or agreement
which, after notice or the lapse of any applicable grace or cure period, shall cause or
permit the holder thercof to cause the obligations of any of Borrowers or any Guarantor
to become due prior to maturity and the continuance of such Default for a period of thirty
(30) days after notice thereof from the Bank to the Mortgagor;

i) Any of Borrowers or any Guarantor fails or neglects to comply with or to
perform_ia accordance with any non-monctary representation, warranty, covenant,
condittor”ar_ether provision contained in this Mortgage, or under any of the other
Financing Loap/Documents and continuance of such Default for a pertod of thirty (30)
calendar days after Mortgagee sends written notice of a Default under this Mortgage;

(iv)  Mortgages or_any Guarantor fails to make any timely payment of any
other Liabilities when du¢ under this Mortgage or any other of the Financing Loan
Documents and continuance of such Default for a period of ten (10) calendar days;

(v)  any statement, application-ar agreement furnished at any ttme or from time
to time to Morigagee by Mortgagor or'any Guarantor is false or incorrect N any material
respect in light of the circumstances under wich it was made;

(vi)  Mortgagor or any Guarantor fails *0 furnish Mortgagee with additional or
periodic financial statements or true and complete Copies-of filed federal and state income
tax returns, and any amendments thereto, of the Mortgagor or any Guarantor, as
Mortgagee may request from time to time and the contnvance of such Default for a
period of thirty (30) days after notice thereof from the Bank 16 1o Mortgagor;

(vii)  the insolvency of any of Borrowers or any Guarantor ot the inability of
any of Borrowers or any Guarantor to pay their respective debts as theymainire:

(viii) any admissions, cither verbal or written, by any of Borrowess or any
Guarantor of the inability to pay their respective debts as they mature;

(ix)  the execution of an assignment for the benefit of creditors by any of
Borrowers or any Guarantor or any of Borrowers or any Guarantor files or commences
any proceedings for relief under the Bankruptcy Code, as may be amended from time to
time, or other insolvency laws or any laws relating to the relief of debtors, readjustment
of any indebtedness, reorganization, composition, extension of debt, or a recelvership or a
trustceship;

(x})  there shall be any proceedings filed or commenced against any of
Borrowers or any Guarantor for relief under the Bankruptcy Code, as may be amended

5
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from time 0 time, or msolveney laws or any faws relating to the reliel of debtors.
readjustment of any debiedness, reorganization. composition, extension of debl. or 4
recervership or a trusteeship is liled or commenced against any of Borrowers or any
Gaarantor and the continuance of any such Default for more than si Nty (60} calendar days
thereafier:

(x)  any judgment, attachment, lien. exceution, or levy against any of
Borrowers or any Guarantor, or against the Premuises or any other property of any of
Borrowers or any Guaranter, including any of the Collateral, in any amount which 1s not
;mmwﬂ\ pard. discharged. refeased. bonded. staved on appeal or olherwise filly satisfied
and” the continuance of such Delault for a period of forty-five (45) calendar davs
thereaiien,

(xti) (eny ganmshment summons or a writ of attachment is issued against or
served upon Mostzagee for the attachment of any property of any of Borrowers in
Mortgagee's possession or any  indebtedness owmg to any of Borrowers or any
Guarantor;

(xim}  this sub-paragraph is intentionally omitted;

(xiv}  the failure of any of Borrowers or any Guarantor to pledge or grant or
cause o be pledged or granted to "Morigagee a continuing seeurity nterest in the
Collateral, or to furnish immediately additioral and satistactory Collateral upon request
from Mortgagee when Morteagee, in its seld discretion exercised in good faith, shall
deent itsel! insecure for any reason whatsoeverasd, comtinuance of such a Default for il
periodd of thirty (30} calendar days after Mortgage¢ sends such written request o the
Mortgagor or Guarantor;

{xv) the cessation of business, dissolution or terniviation of any ol Borrowers
whether by voluntary or imvoluntary action:

{xvi) any and all other events or circumstances which cause Martoagee, m is

soiL discretion exercised in good faith, to deem itself insecure (or any reasor whalsoever,

including without himitation any adverse change in the fimancial condition Or oneralions

ot any of Borrowers, any Guarantor. the Premises or in any of the Collatery and the

continiance of such Default for a period of thirty (30) days alter notice thereof fiom the
Bank to the undersigned:

(xvit) the commencement of foreclosure proceedings or thetr judicial cquivalent
with respect o any Hen or other nmrigagc encumbering the Premises regardiess of

whether or not that Tren or morteage 1s a Permitied Lien:

(xvnn) any defaalt which continues after notice or lapse of any applicable grace
or cure pertod, under any of the other Fi mancing [Loan Documents.

{
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(e) “Environmental Laws” means any and all laws, statutes, ordinances, ruies,
regulations, orders, or determinations of any federal or state governmental authority or courts,
pertaining to health or the environment, in effect at any time in any and all jurisdictions in which
Mortgagor is or at any time may be doing business, or wherc the Premises and any other rcal
property of Mortgagor are located.

() “Financing Loan Documents” means each of the Notes, this Mortgage, the
Financing Loan Documents described in either of the Notes, any guaranties, Collateral
Assignment(s) and financing statements tncluding amendments and modifications thereof and
extenstons and renewals thereto.

(g2) “good faith” means honesty in fact in the conduct or the transaction concerned as
determined on 4 sabjective basis.

(h)  “Guarantor” means any endorser, guarantor, accommodation party, pledger of
security for or surety and their respective estates, heirs, personal representatives, successors and
assigns of any of the Liabilities:

(1) “Liabilities” means any and all liabilities, obligations and indebtedness including
interest that, but for the provisions ¢f the Federal Bankruptcy Code as may be amended from
time to time, would have accrued on any of the Notes and under the Mortgage and any other
Financing Loan Documents, owing by Mottgagor or any Guarantor, or both, o Mortgagee for
performance and payment of any and all emounts due under any of the Financing Loan
Documents, all without relief from valuation and appraisement laws, and for any other liabilities,
indebtedness and obligations of every kind and nato:, of Mortgagor or Guarantors, or both,
owing to Mortgagee, whether herctofore, now or heréaiter owing or arising, due or payable,
howsoever created, arising or evidenced, whether direci or wndirect, absolute or contingent,
primary or secondary, joint or several, whether existing or atising, through discount, overdraft,
purchase, direct loan, by operation of law or otherwise, together with reasonable attorneys’ and
paralegals’ fees and costs (including the costs to Mortgagec of rsing internal counsel, if
applicable), experts’, opinion witnesses’ and other professionals’ fee< \costs and expenses
relating to or arising out of protecting or enforcing or attempting to enforce Mortgagee’s rights,
remedies, liens, and security interests hereunder and under any other FinancingL4an Documents
from any lawsuits or actions at law or in equity, or administrative procecdings, appeals
therefrom, or any matters arising from or relating to bankruptcy, reorganization, selvency,
compositions or assignment for the benefit of creditors, including without limitatior advising
Mortgagcee, drafting and negotiating any of the Financing Loan Documents and extensions or
renewals thereof and amendments or modifications thercto, and any other agreements and
documents relating thereto at any time and from time to time in connection with the Liabilities.
Liabilities includes all of the liabilities, obligations and indebtedness of any partnership owing to
Mortgagee, created or arising by such partnership while Mortgagor may have been or may be a
member of such partnership. Notwithstanding the foregoing, in no event shall the lien of this
Mortgage secure outstanding Liabilities in excess of two hundred percent (200%) of the
aggregate original stated principal indebtedness of the Notes,

22008y



1008118049 Page: 9 of 33

UNOFFICIAL COPY

() “Manager” means The Krenger Co., an Illinois corporation, and any other person
or cntily operating or managing the Premises from time to time.

(k) “Mortgagee” means TCF National Bank and all its successors and assigns of
Mortgagee.

(1) “Mortgagor”, whether individually or collectively, means 3740-3750 N. Pine
Grove, LLC, an Illinois limited liability company, and all other persons or entities liable for the
payment of the indebtedness and other Liabilities sccured hereby ot any part thercof, whether or
not such persons or entities shall have cxecuted the Notes or this Mortgage and shail also include
all persons 4 cntities which have executed this Mortgage for the purpose of joining in the
represcntations, warrantics, covenants and indemnifications hereunder and all of their respective
estates, personal reoresentatives, heirs, successors and assigns. Each Mortgagor shall be jointly
and severally obligz.ed hereunder.

(m)  “Net Protezds” means, when used with respect to any condemnation award or
insurance proceeds, the grossproceeds from such condemnation award or insurance proceeds
with respect to which that tern is used remaining after payment of all expenses, including
reasonable attorneys’ and paralegils’ fees and costs, and any expenses of Mortgagee incurred in
the collection of such gross proceeds.

(n)  “Permitted Licns” means as of any particular time, this Mortgage and liens for
2009 real estate taxes not vet due and subsequent years not yet due.

(0) “Title Insurer” means Ticor Title Insiiance Company and its successors and
assigns.

3. MORTGAGOR REPRESENTATIONS, WARRANTIES ~ND ~COVENANTS. While any
Liabilities remain owing to Mortgagce, Mortgagor represents, warrants and covenants the
following:

3.1 PAYMENTS AND PERFORMANCE. Mortgagor shall duly and puactually pay the
Liabilities in full when each becomes due and perform the obligations on or-upder each of the
Notes, this Mortgage and any other Financing Loan Documents.

3.2 TimLE. Mortgagor has good and marketable title to an indefeasible fee estate in
the Premises, subject to no lien, charge or other encumbrance, except any Permitted Liens
approved in writing by the Mortgagee, and that this Mortgage is and will remain a valid and
enforceable first lien on the Premises.

33 ENVIRONMENTAL COMPLIANCE,

(a) The Premises and any other real property of Mortgagor and the respective
operations conducted thereon do not violate any applicable federal, state or local law,
statute, ordinance, rule, regulation, order or determination of any governmental authority
or any restrictive covenant or deed restriction (recorded or otherwise), includin g without

8
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limitation all applicable zoning ordinances, building codes, flood disaster laws and
Environmental Laws; and Mortgagor has provided Mortgagee with a Certificate of
Inspection prepared by an appropriate municipal authority or with other evidence
satisfactory to Mortgagee that the Premises comply with all zoning ordinances, building
codes and any requirements with respect to licenses or permits necessary for the lawful
use and operation of the Premises, and with all instruments of record affccting the
Premises;

(b) Without limitation of Subsection 3.3(a), above, the Premises and any
other real property of Mortgagor and the operations conducted thereon by Mortgagor or
any current or prior owner or operator of the Premises or any other such real property or
operaisn, are not in violation of or subject to any existing, pending or threatened action,
suit, investigation, inquiry or proceeding by any fedcral, state or local governmental
authority-cr.io-any remedial obligations under any Environmental Laws;

(c) Al netices, permits, licenses or similar authonizations, if any, required to
be obtained or filed ipconnection with the operation or use of the Premises and any other
real property of Mortgagor. including without limitation past or present treatment,
storage, disposal or release of a hazardous substance or solid waste into the environment,
have been duly obtained or fiied, and Mortgagor is and shall remain in compliance with
all such notices, permits, licenset ot similar authorizations;

(d)  Any hazardous substance (defined below) or solid waste generated at the
Premises and at any other rcal property'.oi Mortgagor has in the past been and shall
continue to be transported, treated and disposcd of only by carriers maintaining valid
permits under RCRA and any other Environmenza! Laws and only at treatment, storage
and disposal facilities maintaining valid perinits ~under RCRA and any other
Environmental Laws, which carriers and facilities have Deen and are, to the best of
Mortgagor’s knowledge, operating in compliance with sucli permits;

(e) Mortgagor has taken and shall continue to take il steps necessary to
determine and has determined and shall continue to determine «hat no hazardous
substances or solid wastes have been disposed of or otherwisc released aiic there has been
no, nor shall Mortgagor permit any threatened release of hazardous subsianices in, on or
under the Premises or in, on or under any other real property of Mortgagor @xeept in
compliance with Environmental Laws;

(f) Mortgagor has taken all steps necessary to determine and has determined
that no, nor shall Mortgagor permit any hazardous substances, hazardous facilities,
pollutants or contaminants are located in, on or under the Premises or in, on or under any
other real property of Mortgagor;

() Mortgagor has and will have no material contingent liability in connection
with any release or threatened release of any hazardous substance or solid waste into the
environment; and
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(h)  The use which Mortgagor makes or intends to make of the Premises and
any other real property of Mortgagor docs not and will not result in the unlawful or
unauthorized disposal or other release of any hazardous substance or solid waste in, on or
under the Premises or in, on or under any other real property of Mortgagor.

The terms “hazardous substance”, “release” and “threatened release” have the
meanings specified in The Corprehensive Environmental, Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. Section 9601 et. seq., (“*CERCLA™), and
the terms “solid waste™ and “disposal” (or “disposed”) have the meanings specified in
The Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C. Section
6901 et seq., (“RCRA”); provided, however, in the event either CERCLA or RCRA is
amended so as to broaden the meaning of any term defined thercby, such broader
meanings shall apply subsequent to the effective date of such amendment, and provided
further that.o.the extent the laws of any state in which the Premises and any other real
property of Meitgagor are located establish a meaning for “hazardous substance™,
“release”, “solid vraste” or “disposal” which is broader than that specified in either
CERCLA or RCRA, such broader meaning shall apply with regard to the Premises and
any other real property” of Mortgagor located in such State. The terms “hazardous
facilities”, “pollutants” or “contaminants” shall have the meanings specified in any
applicable local, state or fedcral statute, ordinance, code or regulation.

34 Power and Authority.

(@)  The Mortgagor is a limiteq liability company duly organized and cxisting
in good standing under the laws of the State ¢ Uiinois and has full power and authority to
cnter into the transactions contemplated by any of the Notes, this Mortgage and the other
Financing Loan Documents, to execute and defiver the Notes, this Mortgage and the
other Financing Loan Documents and to perform as required hereunder and thereunder;

(b)  Except disclosed by Mortgagor in writing delivered.to Mortgagee prior to
the Closing Date, Mortgagor has not made any agreement or taken‘any action which may
cause any individual, corporation or other entity (“Broker”) to become entitled to a
commission or a finder’s fee as a result of Mortgagee’s making iy of the loans
(“Loans™) as evidenced by the Notes;

(c) All delinquent real estate taxes, levied spectal assessments and ail special
asscssments levied for improvements on the Premises, which prior to the Closing Date
have been authorized by any governmental unit or agency or commenced or for which a
construction contract has been entered into prior to such date, have been paid or in case
the amount of any such assessment is not known, an amount as required by the Title
Insurer has been deposited with the Title Insurer insuring the lien of this Mortgage, in
€SCIOW In a savings account, pursuant to an escrow agreement n form and substance
satisfactory to Mortgagee;

(d) No UCC financing statements have been filed against Mortgagor or the
Premises except as will be terminated pursuant to the disbursement of the Loan, in
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connection with the Liabilities hercunder or as expressly permitted in writing by
Mortgagee;

(c) Mortgagor does not own any margin security, and the Loans advanced
under the Notes will not be used for the purpose of purchasing or carrying any margin
securities or for the purpose of reducing or retiring any indebtedness which was
originally incurred to purchase any margin securities or for any other purpose not
permitied by Regulation U of the Board of Governors of the Federal Reserve System; and

(f) There currently exists no management or other similar contract for the
admrastration of the Premises other than the Property Management Agrecment dated

October.8, 2003 between Mortgagor and Manager (“Management Contract”).

4. ADDITIONAL COVENANTS.

4.1 Repair, Miintenance, Payment and Performance, Maintain Premises. While
any Liabilities remain owing to Mortgagee, Mortgagor shall:

(a) promptly repair, réstore or rebuild any burldings or improvements now or
hereafter on the Premises which may beiome damaged or be destroyed;

(b)  keep the Premises in good cendition and repair, without waste, and, except for the
Permitted Liens, free from any encumbrances, charges, security interests, licns, mechanics’ liens
or claims for lien;

(c) pay when due any indebtedness which niay be secured by a lien or charge on the
Premises, and upon request exhibit satisfactory evidence-of the discharge of such lien or charge
to Mortgagce;

(d}  complete within a reasonable time any building or buildings now or at any time in
process of construction upon the Premises:

(¢} comply with all requirements of all federal, state and municipallaws, statutes,
regulations and ordinances with respect to the Premises and the use of the Premiscs;

()} refrain from impairing or diminishing the value of the Premises;

(g} notsell, transfer (except for leases in the ordinary course of business) or otherwise
dispose of or encumber, pledge, assign, grant a security interest in or mortgage the Premises or
the improvements therein or thereon without the prior written consent of Mortgagee; and

{(h) at Mortgagor’s own cost and without expensc to Mortgagee, preserve

Mortgagor’s title, and will defend the validity and priority of this Mortgage against the claims of
all other persons and entities.
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4.2 ADDITIONS AND ALTERATIONS, Mortgagor may, subject to obtaining the prior
written consent of Mortgagee and at Mortgagor’s own expense, make from time to time, any
Additions or Alterations to the Premises Mortgagor may decm desirable for Mortgagor’s
business purposes that do not in any way materially increase the risk of fire or other hazard or
otherwise adversely affect the structural integrity of the Premises or substantially reduce the
value of the Premises; provided, however, all such Additions or Alterations to the Premises shall
be located wholly within the boundary lines of the Premises and shall be in compliance with all
applicable zoning and building ordinances. All such Additions or Alterations so made by
Mortgagor shall become a part of the Premises and shall be subject to the lien of this Mortgage.
Mortgagor will not permit, except as otherwise expressly permitted by the terms in this
Mortgage, 20y mechanics’ liens, security interests, charges or other encumbrances to remain
against the Premises for labor or materials furnished in connection with any Additions or
Alterations, uniess.payment for such labor or materials is not yet duc and payable; provided,
however, Mortgdgar-may in good faith contest any mechanics’ lien or other lien filed or
established against the Fremises, and in such cvent may permit the item so contested to remain
undischarged and unsatisiied during the period of such contest and any appeal therefrom,
provided that nonpayment ofany such item will not materially endanger the lien of this
Mortgage as to any material pas( of the Premises or the revenues therefrom, and that neither the
Premises nor any material part tHereof will be subject to loss or forfeiture as a result of the
nonpayment of any such item durire such period. Prior to the commencement of any such
contest, Mortgagor shall deposit with Morigdeee an amount of cash or letter of credit in form and
substance acceptable to Mortgagee and equal te-et least one hundred fifty percent (150%) of the
contested amount or with the Title Insurer whatever amount of cash or other property the Title
Insurer requires to insure over such liens. So long =s no Default exists, Mortgagee will, at the
expense of Mortgagor, cooperate with Mortgagor i any such contest. In the event that
Mortgagor shall fail to pay any of the foregoing items required by this Subsection 4.2 10 be paid
by Mortgagor, Mortgagee may, but shall be under no obligation to, pay the same and any
amounts so advanced thercfor by Mortgagee shall become an add:tional obligation added to the
Liabilities of Mortgagor, together with interest thereon at a per anrum rate equivalent to the
highest Default Rate set forth in the Notes, secured by this Mortgage <nd payable on demand of
Mortgagee. Mortgagee shall not be liable to account to Mortgagor for any action taken pursuant
hereto.

4.3 TITLE INSURANCE. Mortgagor shall furnish or shall cause to be furnished to
Mortgagee an ALTA Mortgagee’s Title Policy (“Title Policy”) issued by the Title Insurer,
acceptable by Mortgagee, showing Mortgagor as owner of the Premises in fee simple. The Title
Policy shall insure this Mortgage (i) in the full amount of the Loan, with extended coverage and
any endorsements required by Mortgagec, including without limitation, zoning, variable rate,
usury, location, survey, access and comprehensive endorsements and any other endorsements as
Mortgagee may require; and (ii) as a valid first lien on the Premises subject only to such
exceptions, encumbrances, easements, defects and objections as are approved in writing by
Mortgagee. At Mortgagee’s request, the disbursement of the proceeds of the Loan shall be closed
in escrow and disbursement of the proceeds withhcld by Mortgagee pending the Titlc Insurer’s
issuance of the Title Policy with endorsements in form and substance acceptable to Mortgagee.
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4.4 TAXES, ASSESSMENTS AND OTHER CHARGES.

(a) Mortgagor shall pay, when due and beforc any interest or penalty attaches,
all general taxcs, special taxes, special assessments, water taxes or charges, drainage
taxes or charges, sewer scrvice taxes or charges, and other taxes, assessments or charges
against the Premises. Mortgagor shall, upon written request, furnish to Mortgagee
duplicate paid receipts for such taxes, assessments and charges. To prevent a Default
hereunder Mortgagor may pay in full, under protest, in the manner provided by statue,
any tax, assessment or charge which Mortgagor may desire to contest prior to such tax,
assessment or charge becoming delinquent.

¢h)  Mortgagor may, at its sole expense and in its own name and behalf, in
good falth, contest any such taxcs, assessments and other charges and, in the event of any
such confest, may permit the taxes, assessments or other charges so contested to remain
unpaid during the neriod of such contest and any appeal therefrom, provided during such
pertod enforcemeni of any such contested item shall be effectively stayed, and provided,
further, nonpayment ofany such item will not matcrially and adversely affect the lien or
sccurity interest afforded by this Mortgage as to any material part of the Premises or the
revenues or recelpts therefiom, and that neither the Premises nor any material part thereof
will be subject to loss or forfciture as a result of the nonpayment of any such item during
such period. Upon the request of Martgagee, Mortgagor shall deposit with Mortgagee an
amount of cash or stand-by letter of credit acceptable m form and substance to Mortgagee
and Title Insurer and equal to at least One hundred fifty percent (150%) of the contested
amount or required by the Title Insurer il srder for the Title Insurer to insure over such
taxcs, assessments or other charges. In the eveiit that Mortgagor shall fail to pay any of
the foregoing items required by this Subsector: 4.4(b) to be paid by Mortgagor,
Mortgagee may, but shall be under no obli gation 1o, pay the same and any amounts so
advanced therefor by Mortgagee shall become an additional obligation of Mortgagor
added to the Liabilities of Mortgagor, together with intercst thereon at a per annum rate
equivalent to the highest Default Rate set forth in the Notes secxirad by this Mortgage and
payable upon demand by Mortgagee. Mortgagee shall not he liable to account to
Mortgagor for any action taken pursuant hereto.

4.5 INSURANCE.

(a) Mortgagor shall at all times keep the Premises continuously insured
agamst such risks as are customarily insured against by businesses of like size and type,
paying as the same become due all premiums in respect thercto, including, without
limitation, all of the foliowing;

(i) Mortgagor shall keep the Premises and all improvements thercon
now existing or hereinafter erected insured against loss or damage resulting from
fire, windstorm, lightning, vandalism, malicious damage and other hazards as may
be designated by Mortgagee under a form of fire and extended coverage insurance
policy for one hundred percent (100%) of the replacement cost without a co-
msurance clause and without deduction for depreciation of the Premises and
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improvements on the Premises, which coverage shall at all times be in an amount
at least equal to the aggregate outstanding principal balances of the Notes. All
such policies shall name Mortgagee as senior insured Mortgagee and loss payec,
shall contain a standard mortgage clausc in form and substance acceptable to
Mortgagee, as provided in Subsections 4.5(c) and (d) below, and shall be
assigned to Mortgagee as additional security for the Liabilities.

(i) Mortgagor shall provide liability insurance in the amounts of
$1,000,000 per occurrence for Bodily Injury and $1,000,000 per occurrence for
property damage, and such policy shall name Mortgagee as an additional insured.

(i)  Mortgagor shall carry and maintain comprehensive worker’s
-ornpensation insurance in such amounts as required by law.

1), Mortgagor shall maintain business interruption/loss  of rents
insurance 171 the minimum amount of an amount equal to the total of twelve (12)
monthly mnstallizent payments on the Notes and tax reserve payments pursuant to
the Notes, and such policy shall contain a standard mortgage clause in form and

substance acceptable to Mortgagce.

(v} Mortgagor_shall maintain builder's risk insurance including
coverage under the Illinois Structural Work Act, as may be amended from time to
time, upon any work done or raaterials furnished under construction contracts in
the amount of one hundred percent £190%) of the insurable value of the contracts
in the name of Mortgagee, Mortgagsr-and the contractors, as their respective
interests may appear, and such policy shali contain a standard mortgage clause in
form and substance acceptabie to Mortgagec.

(vi)  If the Premises are located in an aredvwhich has been identified by
the Sccretary of Housing and Urban Development.as a flood hazard area,
Mortgagor shall keep the Premiscs insured against loss b flood for which any
Liabilities remaining outstanding and owing to Mortgagee m 4n amount equal to
the lesser of the aggregate outstanding principal balances o102 Notes or the
maximum limit of coverage available for the Premises and the buildiigs under the
National Flood Insurance Act of 1968, and such policy shall contars « standard
mortgage clause in form and substance acceptable to Mortgagee,

(vi)  Mortgagor shall carry and maintain such other customary
insurance, in such amounts and with such customary coverages, endorsements and
payec designations as may be reasonably required by Mortgagee.

(b)  All insurance policies shall be in form and substance acceptable to
Mortgagee and shall be issued by insurance companies acceptable to Mortgagee.

(c) The standard mortgage clause shall name Mortgagee as “first mortgagec”
as its interest may appear, without contribution, and shall provide, among other things,

2208

14



1008118049 Page: 16 of 33

UNOFFICIAL COPY

that Mortgagee shall have the right (o receive loss payment from the insurer under any of
the following circumstances:

1} The insured’s claim is denied due to the insured’s acts or the
insured’s failure to comply with the terms of the policy; or

1) Mortgagee has brought a foreclosure action or other similar
proceeding against the Premises.

(d) Al insurance policics containing a standard mortgage clause shall also
contain a waiver of the right of subrogation endorsement in favor of Mortgagce.

e) . All insurance policies shall provide that Mortgagee shall receive at least
ten (10) Husiness days’ written notice prior to cancellation, termination or non-renewal
for reason of dronpayment and at least thirty (30) days’ written notice prior to
cancellation, terraiiation or non-renewal by any party for any other rcason.

() Mortgage: hereby pledges, assigns and grants security interests in all the
msurance policies required by Mortgagee hereunder and proceeds thereof and shall
deliver all insurance policies, (ncluding additional and renewal policies, to Mortgagee. In
casc of insurance about to expirs.‘Mortgagor shall deliver to Mortgagee all renewal
policies at least thirty (30} days prior to the respective cxpiration date.

(¢ Mortgagor shall have the right and responsibility to adjust any loss with
the insurer involved and to conduct any negetiations in connection therewith; provided,
that no settlement of claims in excess of $25.00C shall be effected without the prior
written consent of Mortgagee.

(h)  All Net Proceeds of insurance policies cc htuning a standard mortgage
clause shall be payable to Mortgagee, and Mortgagee may apple-al! Net Proceeds against
the Liabilitics in a manner as determined in its sole discretion.

(1) If priot to full payment and satisfaction of the Liabilitics; the Premises are
destroyed, in whole or in part, or are damaged by fire or other casualty, M ortgagor shall
promptly give written notice thereof to Mortgagee.

() Mortgagor agrees to review the appraised value of the Premises annually
with Its insurance specialist and to increase the amount of insurance as is necessary, so
that at all times, the respective amounts of any such insurance shall meet the
requirements of this Section 4.5. Mortgagor shall provide Mortgagee with written
evidence of such annual review, in form and substance acceptable to Mortgagee, within
ten (10) calendar days thereafter.

4.6 DELIVERY OF DOCUMENTS. Upon the request of Mortgagee, Mortgagor shall
deliver or cause to be delivered to Mortgagcee originals or copies, as Mortgagee requests, of all
leases of all or any portion of the Premises (with assignments of such leases in form and
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substance acceptable to Mortgagee). Mortgagor shall nol, without Mortgagee’s prior written
consent, procure, permit or accept any prepayment, discharge or compromise of any rent or
releasc any tenant from any obligation (except at the termination of such tenant’s leasc term as
specified in the lease or upon a tenant default under the leasc), at any time while the Liabilities
remain owing to Mortgagee. Mortgagor shall enforce or shall cause to be enforced all leases
while any of the Liabilities remain owing to Mortgagcee, and all leases shall contain provisions of
subordination and attomment by lessecs in favor of Mortgagee in form and substance acceptable
to Mortgagec.

4.7  CONDEMNATION.  Any award of damages resulting from condemnation
proceedings; exercise of the power of eminent domain, or the taking of the Premises for public
usc are herebyAransferred, assigned and shall be paid to Mortgagee; and such awards or any part
thercof may be_apnlied by Mortgagee in the order Mortgagee in its sole discretion may eclect,
after the paymentof 21l of Mortgagee’s expenses, including reasonable attorneys’ and paralegals’
fees and costs, (includiig the cost to Mortgagee of using internal counsel, if applicable) to the
reduction of the Liabilities'secured hereby, and Mortgagee is hereby authorized, on behalf and in
the name of Mortgagor, to exceute and deliver valid acquittances and to appeal from any such
award.

4.8  SALE, LEASE, ENCUM3RANCE _PROHIBITED, Notwithstanding any other
provisions of this Mortgage, no sale, leass fexcept in the ordinary course of the operation of the
Premiscs), mortgage, trust deed, grant oy Mortgagor of an encumbrance of any kind,
conveyance, transfer of occupancy or possessian, contract to sell, or transfer of the Premises, or
any part thercof, or sale or transfer of ownership of any beneficial interest in or power of
direction under a land trust or other trust which holds £{ to the Premises, may be made without
the prior written consent of Mortgagee. Further, theré/SHall be no modification or change of
ownership or change of control (by way of transfers of stock, rartnership or member interests or
otherwise) in any of Borrowers or in any partner, memoer./manager or sharcholder, as
applicable, of any of Borrowers which directly or indirectly contro’s. the day to day operations
and management of any of Borrowers and/or owns a controlling interesi inany of Borrowers.

4.9 MORTGAGE PAYMENTS. If Mortgagee in its sole discretion riakes any payment
authorized by this Mortgage relating to taxes, assessments, charges, liens, sectzity interests or
encumbrances, Mortgagee may do so, but shall not be so obligated, according ta any bill,
statement or estimate received from the appropriate party claiming such funds witlieut) inquiry
Into the accuracy or validity of such bill, statement or estimate or into the validity of the lien,

encumbrance, security interest, tax, asscssment, sale, forfeiture, tax lien or title or claim thereof.

4.10  TAX AND INSURANCE RESERVES.

(a)  Upon the requirement of Mortgagee following any defanlt by Mortgagor
of any of its obligations pursuant to Section 4.4 or Section 4.5 above, Mortgagor agrees
to deposit at the place as Mortgagee may, from time to time, in writing appoint and, in the
absence of appointment then at the office of Mortgagee commencing on the Closing Date
and monthly thereafter until the Liabilities secured by this Mortgage are fully paid and
performed, tax reserve amounts which shall in the aggregate be equal to the sum of the
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amount of the accrued rcal estate taxes and assessments with respect to the Premises due
and payable to the Cook County Collcctor when such real estate taxes and asscssments
are duc. Notwithstanding the foregoing, if the taxes or assessments for the last
ascertainable year cxclude the buildings or improvements or any part thereof, now
constructed or to be constructed on the Premises, then the amount of the deposits to be
paid pursuant to this Subsection 4,10(a) shall be based upon the reasonable estimate of
Mortgagee as to the amount of taxes and assessments which shall be levied or assessed.
The deposits may be commingled with the general funds of Mortgagee and no interest
and shall be payable thercon nor shall such sums be deemed held in trust for Mortgagor
and so long as no Default occurs or cxists hercunder such sums shall be applied by
Mortgagee to pay such taxes and assessments when they become due. If the funds so
deposiied are insufficient to pay any of the taxes or assessments (general or special) for
any year y-hen the same shall become due and payable, Mortgagor shall, within ten (10)
days after'recrint of a notice and demand from Mortgagee, deposit the additional funds as
may be necessary to pay such taxes and asscssments (general and special). So long as no
Default exists, any.excess shall be applied to subsequent deposits for taxes and
assessments or upon repayment of the Liabilities in fuil.

(b)  Upon request by Mortgagee, concurrent with and in addition to the
deposits for general and speclal taxes and assessments pursuant to the terms of
Subsection 4.10 (a) hercof, Moltiazor shall deposit with Mortgagee a sum equal to the
premiums that will next become ‘due 2nd payable on any insurance policies required
hereunder, divided by the number of pevments due annually under the Notes so that such
payments are sufficient to pay the insurpise premiums when they become due and
payable. All sums deposited hereunder may-o< comimingled with the general funds of
Mortgagee and no interest shall be payable theresn'nor shall such sums be deemed held
in trust for Mortgagor, so long as no Default occuis or axists hereunder, such sums shall
be applied by Mortgagee, to pay the insurance premiums.

(¢)  Mortgagor shall kecp and maintain all depasit-accounts relating to the
operation of the Premises and any other deposit accounts ‘at (Mortgagee while the
Liabilities remain outstanding. While any Default, Mortgagee may sot off any monies in
the tax and insurance reserves without hability to Mortgagor,

(d)  Notwithstanding anything contained in this Mortgage to the conteary, upon
the occurrence or existence of a Default, Mortgagor agrees that Mortgagee, 1n its sole
discretion and without any liability or notice to Mortgagor, may set off any monies in the
Tax Reserve or Insurance Reserve, or both, of Mortgagor held in any of the deposit
accounts pursuant to this Seetion 4.10 or otherwise.

411 ACCURATE BOOKS, RECORDS AND FINANCIAL STATEMENTS. Mortgagor shall

keep and maintain or shall cause to he kept and maintained, at ail times, full, true and accurate
books of accounts, in sufficient detail to adequately and correctly reflect the results of the
operation of the Premises, which books and the records relating thereto, after Mortgagee sends
Mortgagor five (5) calendar days prior notice, shall be open to inspection and copying by
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Mortgagec or its representatives during ordinary business hours, and Mortgagor shall furnish
Mortgagec such other financial information as follows:

(2) Mortgagor shall submit or shall cause to be submitted to Mortgagee on an
annual basis by March 31 of each year or more frequently as Mortgagee may request
from time to time, annual operating statements, including statements of cash receipts and
disbursements, for the Premises for the calendar year just immediately ended in scope,
form and substance acceptable to Mortgagee along with a Certificate of No Default
signed by an individual or entity as required by Mortgagee. Mortgagor shall also furnish
or cause to be furnished such other financial statements, financial reports and credit
reports, and information concerning Mortgagor, the Premises and the lessces occupying
the Premnises as Mortgagee may reasonably request from time to time, all in form, scope
and substznce acceptable to Mortgagee and with such acknowledgments as Mortgagee
may specii

(b} Mortgagor shall annually submit or cause to be submitted by November
30 of each year copies of its federal income tax returns and any amendments thereto filed
with respect to the immediately preceding fiscal or calendar year-end.

(c) Mortgagor shall 2pnually submit or shall cause to bhe annually submitted
by November 30 of each year or'more frequent] y as Mortgagee may request from time to
time, a current rent roll for the Prem.ises-in form and substance acceptable to Mortgagee,
certified as true and accurate by an individual or entity required by Mortgagee.

(d)  Mortgagor shall cause each Guardntor to annuall y submit to Mortgagee (i)
by January 26 of each year or more frequently‘as Mortgagee may request from time to
time, such Guarantor’s financial statements prepared by-an individual or entity required
by Mortgagee in accordance with generally accepted acceunting principles consistently
applied and signed by such Guarantor, and (11) by Novermber 30 of each year or more
frequently as Mortgagee may request from time to time, such Guarantor’s federal income
tax returns and any amendments thereto filed for the immediately preceding fiscal or
calendar year.

4.12  MAINTENANCE _OF _EXISTENCE, FERANCHISES, LICENSES, 11 ASES, ETC.
Mortgagor shall maintain in full force and effect its respective existing corporate, limiitzd liability
company or partnership existence, if any, as the case may be, and all licenses, franchises, leases,
contracts and other rights necessary to the profitable conduct of Mortgagor’s businesses,
including, without limitation, all notices, permits or licenses, if any, filed or obtained with regard
to compliance with Environmental Laws. Mortgagor shall continue in and limit jts respective
operations to the same general line or type of business as that presently conducted by Mortgagor
and shall comply with all applicable laws and regulations or all federal, state or local
governmental authorities, including, without limitation, all Environmental Laws,

413 MORTGAGOR ENVIRONMENTAL LAW COMPLIANCE. Mortgagor shail, and shall
require its lessees, mortgagecs or operators of the Premises and any other real property of
Mortgagor to, conduct their respective businesses so as to comply with all Environmental Laws:
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provided, however, nothing contained in this Section shall prevent Mortgagor from contesting, in
good faith and by appropriate legal proccedings, any such laws, regulation or interpretation or
application thereof; provided, further, Mortgagor shall comply with the order of any court or
other governmental body of applicable jurisdiction relating to such Environmental Laws unless
Mortgagor shall currently be prosecuting an appeal or proceedings for review and shall have
secured a stay of enforcement or execution or other arrangement postponing enforcement or
execution pending such appeal or proceedings for review.

4.14  REMOVAL OF HAZARDOUS SUBSTANCES. Mortgagor shall not permit the
presence of any hazardous substances, hazardous facilities, pollutants or contaminants, including
asbestos inson or under the surface of Premises. If Mortgagee determines at any time that
asbestos exisis-n, on or under the Premises and may present a health hazard, or if removal of any
hazardous substar.ce pollutant or contaminant from the Premises is or may be required by any
applicable governmental or regulatory authorities or pursuant to any applicable laws or
regulations, Mortgageeinay, in its sole discretion, require the removal or containment of such
asbestos or any other haza'dous substances at Mortgagor’s sole expense.

4.15  LESSEE ENVIRO*MENTAL LAW COMPLIANCE. Mortgagor shall, and shail use its
best efforts to causc all lessees ard auy operators of the Premiscs or any other real property of
Mortgagor to, disposc of any and all hazardous substances or solid waste generated or located at
or on the Premises or such other real ‘nroperty only at facilities and by carriers maintaining
compliance with the Environmental Laws. Te-the best of Mortgagor’s knowledge, all such
lessces are operating in compliance with valid permits under RCRA and any other applicable
Environmental Laws, and Mortgagor shall use iis-best efforts to obtain certificates of disposal
from all contractors employed in connection with e transport or disposal of such hazardous
substances or solid waste.

4.16  ENVIRONMENTAL MONITORING SYSTEM. At Morigagee’s request from time to
time, Mortgagor shall establish and maintain, and shall cause to bé established and maintained, a
system to assure and monitor continued compliance with the Envirofiniantal Laws by any and all
lessces and operators of the Premises and any other real property of Mortzagor, which system
shall include annual reviews of such compliance by employees or agents of Wlortgagor who are
familiar with the requirements of the Environmental Laws, and at the request 6£dartgagee made
no more than once each calendar year, Mortgagor shall at its sole expense obtain dstailed review
of such compliance (the “Environmental Report™) from an environmental consvittng firm
acceptable to Mortgagee; provided, however, if any Environmental Report indicates any
violation of Environmental Laws, such system shall provide that at the request of Mortgagee
made within nine (9) months after the date of such Environmental Report, a detailed review of
the status of such violation (a “Supplemental Report”) by such environmental consultant.
Mortgagor shall furnish or cause to be furnished an Environmental Report or such Supplemental
Report to Mortgagee within forty-five (45) days after Mortgagee so requests, together with such
additional information as Mortgagee may request.

4.17  NOTICE OF ENVIRONMENTAL LAW VIOLATION. 1f Mortgagor or any lessees or
operators of the Premises shall receive (a) a notice that any alleged violation or violations of any
Environmental Law may have been committed or is about to be committed by Mortgagor or any
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lessee; (b) a notice that any administrative or judicial complaint or order has been filed or is
about to be filed against Mortgagor or any lessee alleging violation of any Environmental Law or
requiring Mortgagor or any lessee to take any action in connection with the release or threatened
release of hazardous substances or solid wastc into the environment; or (c) a notice from a
federal, state, or local governmental agency, court or private party alleging that Mortgagor or any
lessce may be liable or responsible for costs associated with a response to or cleanup of a release
or disposal of a hazardous substance or solid waste into the environment or any damages caused
thereby, including without limitation any notice that Mortgagor or any lessee is a “potentially
responsible party” as defined by CERCLA, Mortgagor shall provide Mortgagee with a copy of
such notice within ten (10) calendar days after Mortgagor’s or any lessee’s receipt thereof,
Mortgagor siiall, or shall cause the lessee, as the case may be, to provide Mortgagee with notices
of the enactmznt or promulgation of any Environmental Law which may result in a material
adverse changcir its business, financial condition, or operations of Mortgagor have a materially
adversc effect ot Tremises or value of the Premises within fificen (15) calendar days after
Mortgagor obtains knowiedge thereof.

4.18  INSPECTION Q# PREMISES BY MORTGAGEE. Mortgagor shall permit, and shall
cause any Manager to permut, Mortgagee or any person or persons designated by Mortgagee,
from time to time hereafter, to call at IMortgagor’s Premiscs or place or places of business or any
other place where the Collateral or any_information relating thereto is kept or located during

reasonable business hours, without priot-notice, hindrance or delay, to:

(a)  inspect, audit, check and make copies of and extracts from Mortgagor’s or
any Manager’s books, records, journals, erders, recelpts, correspondence and other data
relating to Mortgagor’s or any Manager’s busiigss, the Premises or to any transactions
between the parties hereto and whether such iters or data are maintained in accordance
with Mortgagor’s and any Manager’s standard operating procedures or pursuant to this
Mortgage;

(b)  verify such matters concemning the Premises ‘as Mortgagee may consider
reasonable under the circumstances;

(c)  discuss the affairs, finances and business of Mortgagor-0r =ny Manager;
and

(d)  inspect the Premises, take soil borings and conduct any other tests or
procedures at Mortgagor’s sole expense and inspect any books, records, Joumals, orders,
receipts, correspondence, notices, permits or licenses, with respect to compliance with
Environmental Laws, and to determine, at Mortgagor’s sole cxpense, whether any
hazardous substances are present in, on or under the Premises or in, on or under any other
real property of Mortgagor.

Mortgagor shall deliver to Mortgagee, within ten (10) calendar days of Mortgagee’s
request therefor, any documents hecessary to obtain records from any person maintaining such
records. Mortgagor shall pay on demand or within ten (10) calendar days thereafter all costs and
expenses incurred by Mortgagee in acquiring information pursuant to this Section 4.18, with
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intercst thereon at a per annum rate equivalent to the hi ghest Default Rate set forth in the Notes.
All expenditures incurred pursuant to the powers herein contained shall become a part of the
Liabilities secured hereby. Mortgagee shall not be liable to account to Mortgagor for any action
taken pursuant hereto.

4.19  BROKERS. Mortgagor shall pay all fees and commissions of any Broker and shall
indemnity and hold Mortgagee harmless from any and all claims, suits, actions, losses, damages
and expenses, including reasonable attorncys’ and paralegals’ fees and costs (including the cost
to Mortgagee of using internal counsel, if applicable), rclating to the Loan, by any Broker or
other person or entity for a commission or finder’s fee as a result of Mortgagee’s making the
Loan. Thisindemnity shall survive the consummation of the transactions contemplated by the
Financing Loa:-Documents and payment and satisfaction in full of the Liabilities.

4.20  RecUuATION U COMPLIANCE. Mortgagor shall not directly or indirectly apply
any part of the proceeds of the Loan to the purchasing or carrying of any “margin stock” within
the meaning of Regulation 1 of the Board of Governors of the Federal Reserve System, or any
regulations, interpretations o tulings thereunder, as amended, added or changed from time to
time.

4.21  NON-ASSUMPTION OF L IARILITIES, Mortgagor agrees that the Loan shall not be
assumed without the prior written consedt of Mortgagee. If Morlgagee consents to any such
assumption, the assuming party may be reguived to pay to Mortgagee, at the time of the
assumption, a fee to be determined by Mortgagee.. Further, unless otherwise agreed in writing
signed by Mortgagee, a permitted assumption of the/Mortgage shall not release Mortgagor from
any liabilities hereunder or on the other Financing Loan Documents.

4.22  MANAGEMENT CONTRACTS. Mortgagor agress that any management contract,
other than the Management Contract, entered into with any Manager or operator of the Premises
after the Closing Date shall be in form and substance acceptable ta Mortgagee and shall be
assigned to Mortgagee as additional security for the Liabilities. Upon and after any Default by
Mortgagor under any of the Financing Loan Documents, Mortgagee spall have the right to
terminatc any such management contract and the Management Contract.

4.23 MORTGAGEE NON-LIABILITY. Mortgagee shall not assume or be-deemed to
assume any responsibility, liability, or obligation for any filings, payments of taxes; ore miums,
asscssments or any other charges or any other actions required to be made or taken (as the case
may be) by Mortgagor which have been so made or taken or which have not been made or taken
with respect to the compliance with the requirements of any Environmental Laws.

4.24  INDEMNIFICATION. Mortgagor hereby indemnifies and holds harmless
Mortgagee and its shareholders, directors, officers, employees, representatives and agents from
and against any and all lawsuits, actions, claims, habilities, obligations, losses, damages,
including without limitation actual, consequential, special, indirect or punitive damages,
penaltics, judgments, costs, expenses, loss of profits or business, including without limitation
reasonablc attorneys’ and paralegals’ fees and costs (including the cost to Mortgagee of using
internal counsel, if applicable) or disbursements of any kind or nature whatsoever, including
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without limitation title insurance premiums, escrow, recording, survey and appraisal fees,
transfer taxcs and stamp taxes and any diminution in the value of the Premises, which may be
imposcd on, incurred by or asscrted against the Mortgagee or the Premises, or both, in any way
relating to or arising under this Mortgage, under any of the other Financing Loan Documents or
under applicable federal, state and local laws, regulations and ordinances. This Indemnification
shall survive the termination, cxpiration and release of this Mortgage.

4.25 FEE PAYMENT. On or before the Closing Date, Mortgagor or any other of
Borrowers shall pay to Mortgagee a total fee of $3,000.00 (“Fec™). The entire Fee is non-
refundable.

3. MORTSGAGE AS SECURITY AGREEMENT.

5.1 CRAYT. OF SECURITY INTEREST IN PERSONAL PROPERTY. Mortgagor and
Mortgagee agree thatthis. Mortgage shall constitute a Security Agreement within the meaning of
the Code, with respect to /1)-all sums at any time on deposit for the benefit of Mortgagee or held
by Mortgagee pursuant to any of the provisions of the Notes, this Mortgage or other Financing
Loan Documents, and (ii) with respect to any instruments (including promissory notes),
documents, deposit accounts, letter-of-credit rights (whether or not the letter of credit is
evidenced by a writing), commercial_tort claims, securities and all other Investment property,
general intangibles (including payment intangibles and software, supporting obligations,
accounts (including health-care-insurance reccivables), fixtures, goods (including inventory,
equipment and any accessions thereto), equipmentand inventory, chattel paper (whether tangible
or electronic), returned goods and any and all products and proceeds thereof and other personal
propertics which may not be deemed to be affixed @ the Premises owned by Mortgagor or in
which Mortgagor has an interest within the meaning ©f the Code and all replacements of,
substitutions for, additions to and proceeds thereof (collectively, the “Personal Property”).
Mortgagor hereby grants Mortgagee a security interest in all now cwned or existing and hereafter
acquired or arising Personal Property of Mortgagor, to secure paviwent and performance of the
Liabilities. If the Mortgagor shall at any time, whether or not revised Aiticle 9 of the Code is in
effect in any particular jurisdiction, acquire a commercial tort claim, as det'tied in revised Article
9 of the Code, the Mortgagor shall immediately notify the Mortgagee in a wiitir g signed by the
Mortgagor of the brief details thereof and grant to the Mortgagee in such writing a security
interest therein and in the proceeds thereof, all upon the terms of the Mortgage, wit4 sach writing
to be i form and substance satisfactory to the Mortgagee. The provisions of this S¢erion 5.1
shall not limit the applicability of any other provision of this Mortgage but shall be in addition to
the other provisions of this Morigage.

3.2 MORTGAGOR SOLE_QWNER OF PERSONAL PROPERTY. Mortgagor, or if
Mortgagor is a Trustee, to the extent authorized by the Trust Agreement, is and will be the sole
owner of the Personal Property, free and clear of all security interests, liens and encumbrances
other than securities interests, liens and encumbrances in favor of Mortgagee. No financing
statement (other than any financing statement in favor of Mortgagee) covering any of the
Personal Property or any proceeds thereof is or will be on file at any public office. Mortgagor
shall, at Mortgagor’s sole €xpense, execute and deliver to Mortgagee such financing statements,
information and other documents in form and substance satisfactory to Mortgagee and shall

230089

22



1008118049 Page: 24 of 33

UNOFFICIAL COPY

perform all such acts as Mortgagee shall request or requirc from time to time to establish and
maintain a perfected security intercst in the Personal Property.

3.3 DEFAULT, RIGHTS OF MORTGAGEE. Upon and after a Default Mortgagee may
(a) m its sole discretion declarc any or all of the Liabilities to be immediately due and payable
without notice or demand to Mortgagor or any other person; (b) in connection with the
collection, any amounts duc under any of the Notes and this Mortgage and in the enforcement or
attempted enforcement of Mortgagee’s rights and remedics under any of the Notes, this
Mortgage and the other Financing Loan Documents, Mortgagor shall pay all costs and expenses
of Mortgagee, including all reasonable attorneys’ and paralegals’ fees, costs and expenses,
replevin borids, court costs, as well as all costs of retaking, holding, preparing for sale or lease,
sclling or lcasing any of the Personal Property; (c) demand, sue for, collect, make any
compromise, rencwal, extension, settlement, release, exchange, or take any other action to
protect Mortgagee’s interests with respect to any of the Liabilities and the Collateral; (d) without
demand or notice, demand and notice being specifically waived by Mortgagor enter any of the
Premises of Mortgagor without the obligation to pay rent and remove the Personal Property and
Mortgagee may require Mortzazor at the expense of Mortgagor, to assemble any of the Personal
Property and make the Personz{ Property available at such times or places as Mortgagee shall
determine; and (e) at any time dislonor any checks or drafts drawn by Mortgagor on Mortgagee.
Upon and afier a Default, Mortgage¢ hall have all the rights and remedies of a secured party
under the Code this Mortgage, any of t%e"Notes, and any other instruments, documents and
agreements relating to the Liabilities or the Parsonal Property or the Collateral, all of which
rights and remedies shall be cumulative and nene exclusive. Mortgagor agreces that, in order for
Mortgagee to enter the Premises where the Personz Property is believed by Mortgagee to be
located, Mortgagee, if permitied by law, is irrevocably authorized to disconnect or disable in any
manner any security devices or other similar devices. Mortgagor agrees that Mortgagee, at any
time and from time to time, and whether on or after a Defapti shall have the right to set-off,
approprialc and apply without liability to Mortgagor toward 4he payment of any of the
Liabilities, whether matured or unmatured, in such order of application as Mortgagee may from
time to time elect, any cash, credits, deposits, accounts, instrumeénts, reserves, securities,
holdbacks, and any other properties whether matured or unmatured of Mortgagor or of any
Guarantor, whether matured or unmatured, in the possession, custody or coitrel of Mortgagee
for any reason.

5.4 NOTICE OF DISPOSITION OF PERSONAL PROPERTY. If any noiification of
intended disposition of any of the Personal Property is required by law, such notification shall be
deemed reasonable and properly given if mailed, postage prepaid, to Mortgagor at the address
specified hereunder at least ten (10) calendar days before such intended disposition. Notification
shall not be necessary if the Personal Property 1s perishable or threatens to decline spcedily in
value, or is of a type customarily sold in a recognized market. The sale, lease, or other
disposition of any or all of the Personal Property after Default may be for cash, credit or any
combination thereof, and Mortgagee may purchase any or all of the Personal Property at a public
sale, or if permitted by law, at a private sale. Any sale of the Personal Property may involve only
a part of it and may occur at different locations, at different times, and may be adjourned without
notice to anyone at any time. Mortgagee shall have the right to conduet from time 1o time any
sale or Icase of any of the Personal Property on Mortgagor’s Premises without any obligation to
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pay rent. Any net proceeds from the sale or other disposition of any of the Personal Property
may be applied by Mortgagee, in its sole discretion, to the payment of all expenscs and costs
incurred by Mortgagec, including costs and reasonable attorneys” and paralegals’ fees, relating in
any manner to the disposition of the Personal Property. Any balance of such proceeds may be
applied by Mortgagee to the payment of the Liabilities, in such order of application as Mortgagee
may from time to time elect, and Mortgagor irrevocably waives the right to direct application of
any payments received by Mortgagee from Mortgagor and Guarantor or other person or source,
or in conncction with the Personal Property. Mortgagor shall remain liable for any deficiency on
the Liabilities. If therc are morc than one Mortgagor, Mortgagce shall pay any surplus proceeds
to any one or more of Mortgagor as Mortgagee may determine. Mortgagor hereby agrees to
indemnify, <icfend and hold Mortgagee harmiess from any and all claims, lawsuits, causes of
action, losses. Jdamages and liabilities, including reasonable attorneys’ and paralegal fces, costs
and ¢xpenses rélading to any act or failure to act by Mortgagee in any manner with respect to the
Liabilities or the'Perconal Property and from any and all claims, lawsuits, causes of action,
losses, damages ang- papilities, including reasonable attorneys’ and paralegal fees, costs and
expenses by, against, bétwiesn or among any of the Mortgagors arising out of or in connection
with any of the Liabilities or it Personal Property.

3.5  MORTGAGE AND FINANCING STATEMENT. This Mortgage is intended to be a
financing statement within the provisionis of revised Article 9 of the Code in effect at any time
and from time to time with respect to the T efsonal Property which are or may become fixtures to
the Premises. This Mortgage is to be filed for.zecord with the Recorder of Deeds of the county
where the Premises are located. The Mortgagor is the record owner of the Premises. The chief
executive offices of the Mortgagor are located-in the State of [linois.  The Mortgagor’s
organizational identification number is 00969869, The Mortgagor hereby irrevocably authorizes
the Mortgagee at any time and from time to time to fic any initial financing statements and
amendments thereto, without the Mortgagor’s si gnature ur other-authentication, that (a) indicate
the Collateral (i) as all Personal Property of the Mortgagor or words of similar effect, regardless
of whether any particular asset comprised in the Collateral can be pecfected by filing a financing
statement, and regardless of whether any particular asset is excludéd- from the definition of
Collateral, or (i1) as being of an equal or lesser scope or with greater deta:l; and (b) contain any
other information required by Article 9 of the Code for the sufficiency or filing office acceptance
of any financing statement or amendment. The Mortgagor hereby further irrevorably authorizes
the Mortgagee at any time and from time 1o time to file any terminations of {ie, financing
statements of other secured parties which relate to any or all of the Collateral as fonp)as such
terminations are filed in good faith.

6. MORTGAGE DEFAULT AND REMEDIES,

6.1 DEFAULT. Upon or after the occurrence of a Default, in the sole election of
Mortgagee and without notice to Mortgagor, Mortgagee may declare all Liabilities to be
immediately due and payable, and Mortgagor shall pay all costs and expenses of Mortgagee,
including without limitation reasonable attorneys” and paralegals’, surveyor, environmental
engineer, appraiser, opinion witnesses and other professional fees and costs whatsoever
(including the cost to Mortgagee of using internal counsel, if applicable) and expenses incurred
in connection with this Mortgage and all expenses incurred in the enforcement or attempted
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cnforcement of Mortgagee’s rights in the Premiscs and other costs and expenses incurred in
connection with the disposal of the Premises, with interest thereon at a per annum rate equivalent
to the highest Default Rate set forth in the Notes. All expenditures incurred pursuant to the
powers herein shall become a part of the Liabilities secured hereby and payable on demand.
Mortgagee shall not be liable to account to Mortgagor for any action taken pursuant hereto.

6.2 INJUNCTION. Mortgagor agrees that damages may not be adequate to protect
Mortgagce and therefore, upon or after the occurrence of a Default, Mortgagee may proceed to
protcct and enforce Mortgagee’s rights hereunder by any action at law, suit in equity or other
appropriate proceedings, whether for the specific performance of any agrecment contained
herein, or for an injunction against the violation of any of the terms hereof, or in aid of the
cxercise of any power granted hereby or by law.

6.3  FOpir1OSURE. When the Liabilities shall become due, whether by acceleration
or otherwise, Mortgage¢ a!so shall have the right to foreclose the lien of this Mortgage. Upon the
bringing of any suit to foreclose this Mortgage, Mortgagee shall, as a matter of right, without
notice and without giving ond to Mortgagor or anyone claiming by, under or through
Mortgagor, and without regard <o the solvency or insolvency of Mortgagor or the then value of
the Premises, to the extent permit'ed vy applicable law, be entitled to have itself appointed and
become mortgagec in possession for all_or any part of the Premises and the rents, issues and
profits thereof, with such power as ihe ¢ourt making such appointment shall confer, and
Mortgagor hereby consents to the appointinent-af Mortgagee as such mortgagee in possession
and shall not oppose any such appointment. Ary.snch mortgagee in possession may, to the cxtent
permitted under applicable law, without notice, cnter upon and take possession of the Premises
or any part thereof by force, summary proceedings, joctment or otherwise, and may rcmove
Mortgagor or other persons and any and all property wifa respect thereto or any part thereof
during the pendency of any foreclosure.

6.4  ADDITIONAL LIABILITIES. In any suit to foreclése the lien of this Mortgage,
there shall be allowed and included as additional Liabilities in the Jurigment of foreclosure all
cxpenditures and expenses which may be paid or incurred by or on beaulf of Mortgagee for
reasonable attorneys’, paralegals’, opinion witnesses; receivers; professionals” fees and all other
costs whatsoever (including the cost to Mortgagee of using internal counsel, ;¢ applicable),
opinion witnesscs’, appraisers’, environmental engineers; receivers’ and othet professionals’
fees, outlays for documentary and expert evidence, stenographers’ charges, publication cnsts and
costs of procuring all abstracts of title, title scarches, environmental remediation, environmental
studics, drilling reports and examinations, title insurance policies, tax and lien scarches, and
similar data and assurances with respect to title as Mortgagee may deem to be reasonable either
to prosecute the foreclosure suit or to evidence to bidders at any foreclosure sale. All of the
foregoing items, which may be expended after entry of the foreclosure judgment, may be
estimated by Mortgagee. All expenditures and expenses mentioned in this Section 6.4, when
incurred or paid by Mortgagee shall become additional Liabilities sccured hereby and shall be
immediately due and payable, with interest thereon at a rate equivalent to the highest Default
Rate set forth in the Notes. Mortgagee shall not be liable to account to Mortgagor for any action
taken pursuant hereto. This Section 6.4, shail also apply to any expenditures or expenses
incurred or paid by Mortgagee or on behalf of Mortgagee in connection with (a) any suit, action
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or proceeding and any appeals therefrom, including without limitation, probate, bankruptey and
reorganization proceedings, to which Mortgagee shail be a party, either as plaintiff, claimant or
defendant, by reason of this Mortgage, or any indebtedness and other Liabilities secured hereby;
(b) any preparation for the commencement of any suit for the foreclosure of this Mortgage aficr
acctual of the right to foreclose whether or not actually commenced or preparation for the
commencement of any suit to collect upon or enforce the provisions of any of the Notcs or any
agreement, instrument or document which secures any of the Notes on and after Default, whether
or not actually commenced; and (c) any preparation for the defense of any threatened suit or
proceeding which might affect the Premises or Mortgagee’s interests in or liens on the Premises
or any other collateral security for the Liabilities the security hercof, whether or not actually
commenceds

6.5  MARSHALING. Mortgagor for itself and for all who may claim through or under
Mortgagor waives any and all right to have the property and estates comprising the Premises
marshaled upon any foréelosure of the lien hereof and agrees that any court having jurisdiction to
foreclosure such lien may Hrder the Premises sold as an entirety.

6.6  FORECLOSURE PROCEEDS APPLICATION. The proceeds of any foreclosure sale
shall be distributed and applied ir{ the following order of priority: First, on account of all costs
and expenses incident to the foreclosire proceedings, including all the items that are mentioned
in Section 6.5, above; Second, all other'itenis which under the terms of this Mortgage constitute
Liabilities secured by this Mortgage in addilion. ta the liabilities evidenced by each of the Notes,
with interest thereon as herein provided; Thivd. all principal and interest remaining unpaid on
cach of the Notes and any other Liabilities (first-tonterest and then to principal); and Fourth,
any surplus to Mortgagor or Mortgagor’s legal represcitatives, successors or assigns, as their
rights may appear.

6.7  RECEIVER APPOINTMENT. Upon, or at any time.afier the filing of a complaint to
forcclose this Mortgage, the court in which such suit is filed a2y appoint a receiver of the
Premises. The receiver’s appointment may be made either before or «tier entry of judgment of
foreclosure, without notice, without regard to the solvency or insolvencof Mortgagor at the
time of application for the receiver and without regard to the then value 41 the Premises or
whether the Premises shall be then occupied as a homestead or not. Mortgagecintiy be appointed
as the receiver. Such receiver shall have power to collect the rents, issues and prafits of the
Premises during the pendency of the foreclosure suit and, in case of an entry of judgment of
foreclosure, during the full statutory period of redemption, if any, whether there be redemption
or not, as well as during any further times when Mortgagor, except for the intervention of the
receiver, would be entitled 1o collect the rents, 1ssues and profits. Such receiver shall aiso have
all other legal and equitable powers which may be necessary or are usual for the protection,
possession, control, management and operation of the Premises. The court in which the
foreclosure suit is filed may from time to time authorize the receiver to apply the net income in
the recetver’s hands in payment in whole or in part of the Liabilities secured hereby, or secured
by any judgment foreclosing this Mortgage, or any tax, spectal assessmcnt or other lien or
encumbrance which may be or become superior to the lien hereof or of the Judgment, and the

deficiency judgment against Mortgagor or any Guarantor in case of a forfeiture sale and
dcficiency.
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7. WAIVER OF RiGHTS OF REDEMPTION AND REINSTATEMENT.

7.1 Mortgagor Hereby Waives Any And All Rights And Benefits Of The
Homestead Exemption Laws In The Premises And Rights Of Redemption From Sale Under
Any Order Or Judgement Of Foreclosure Of This Mortgage And Any Rights Of
Reinstatement Pursuant To The Laws Of The State Of Hlinois Regarding Foreclosure Of
Mortgages, On Mortgagor’s Own Behalf And On Behalf Of Each And Every Person,
Except Judgement Creditors Of Mortgagor, Acquiring Any Interest In Or Title To The
Premises As Of Or Subsequent To The Date Of This Mortgage.

7.2 _in The Event The Premises Is Agricultural Property Or Mortgagor Is An
IMNlinois Corpcration, Limited Liability Company or Limited Partnership or A Foreign
Corporation Licersed To Do Business In The State Of Illinois Or A Corporate Trustee Of
An Express LAND 1 rast, Mortgagor Hereby Waives Any And All Rights Of Redemption
From Sale Under Any Ocder Or Judgement Of Foreclosure Of This Mortgage. Mortgagor
Waives Any Rights Of Reiistatement Pursuant To The Laws Of The State Of Illinois
Regarding Foreclosure Of Mortgages, On Mortgagor’s Own Behalf And On Behalf Of
Each And Every Person, Except Judgement Creditors Of Mortgagor, Acquiring Any
Interest In Or Title To The Prcmises, As Of Or Subsequent To The Date Of This
Mortgage.

7.3 In The Event The Premises is Residential Property As Defined Under The
Laws Of The State Of Illinois Regarding Forelosure Of Mortgages, But Prior To The
Filing Of A Complaint For Foreclosure, The Premises Ceases To Qualify As Residential
Property, Mortgagor Hereby Waives Any And All Rigints Of Redemption From Sale Under
Any Order Or Judgement Of Foreclosure Of Tiis Mgrtgage And Any Rights Of
Reinstatement Pursuant To The Laws Of The State Of Illinojs Regarding Foreclosure Of
Mortgages, On Mortgagor’s Own Behalf And On Behalf ‘G Each And Every Person,
Except Judgement Creditors Of Mortgagor, Acquiring Any Inte:est In Or Title To The
Premises As Of Or Subsequent To The Date Of This Mortgage.

8. MISCELLANEOUS.

8.1  SUCCESSORS AND ASSIGNS. Mortgage and all applicable provisions hercof shall
be binding upon Mortgagor and upon Mortgagor’s heirs, estates, legal representatives, successors
and assigns and all persons or parties claiming by, under or through Mortgagor, and shall inure to
the benefit of Mortgagee and its successors and assi ens.

8.2 NOTICES. All notices, requests and demands to be made hereunder to the parties
hercto shall be in writing and shall be given by any of the following means: (i) personal delivery;
facsimile, telex, telegram or telecopying (if confirmed in writing sent by first class mail, postage
prepard); or (ii) certified, first class mail, return receipt requested, postage prepaid. Such
addresses may be changed by notice to the other parties hereto given in the same manner as
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provided above. Any notice, demand or request sent pursuant to either (i) or (ii) of this
subsection shall be deemed received upon such personal service ot upon dispatch by clectronic
means, and, if sent pursuant to (iii), shall be deemed rececived threc (3) calendar days following
deposit in the mail.

To Mortgagor: 3740-3750 N. Pine Grove, LLC
Attention: John R. Krenger
3304 N. Halsted Street
Chicago, IL 60657

To Mortgagee: TCF National Bank
800 Burr Ridge Parkway
Burr Ridge, Mlinois 60527
Attn: Manager Commercial Loans

Failure to send a copy of any notice hereunder to any legal counsel designated above shall in no
manner render such notice, if any, to Mortgagor or Mortgagee defective or ineffective. No
change in address of Mortgagor'shall be effective unless sent in wriling to the other party at the
above address.

8.3  RELEASE OF MORTGAGE. Mortgagee shall release this Mortgage by a proper
relcase after payment and satisfaction in fuli of 21! the Liabilities.

8.4 SINGULAR AND PLURAL. The singuise shall include plural, the plural shall mean
the singular and use of any gender shall be applicabieio all genders. If there is more than one
Mortgagor, then all Mortgagors shall be jointly and severally under this Mortgage.

8.5 Time Is Of The Essence. Time is of the essenc2 on each of the Notes and this
Mortgage.

8.6 PERSONAL SERVICE WAIVER. MORTGAGOR WAIVES PERSONAL
SERVICE OF ANY AND ALL PROCESS UPON MORTGAGOR, AND CONSENTS
THAT ALL SUCH SERVICE OF PROCESS BE MADE BY U.S. MAIL GR ¥ ZSSENGER
OR REPUTABLE OVERNIGHT DELIVERY SERVICE DIRECTED TO MCRTGAGOR
AT THE ADDRESS SET FORTH HEREIN AND THAT SERVICE SO MADE 5%ALL BE
DEEMED TO BE COMPLETED UPON THE EARLIER OF ACTUAL RECEIPT,
DELIVERY OR THREE (3) DAYS AFTER THE SAME SHALL HAVE BEEN POSTED
TOMORTGAGOR.

8.7  RIGHT TO JURY TRIAL WAIVED. MORTGAGOR AND MORTGAGEE
VOLUNTARILY WAIVE ALL RIGHTS TO TRIAL BY JURY. MORTGAGOR AND
MORTGAGEE ACKNOWLEDGE THAT THIS WAIVER IS A MATERIAL
INDUCEMENT TO ENTER INTO THE FINANCING RELATIONSHIP, THE
FINANCING LOAN DOCUMENTS AND ANY FUTURE TRANSACTIONS.
MORTGAGOR AND MORTGAGEE ACKNOWLEDGE EACH HAS BEEN
REPRESENTED BY THEIR RESPECTIVE LEGAL COUNSEL OR HAS HAD THE
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OPPORTUNITY TO DO SO IN MAKING THIS WAIVER AND EXECUTING THE
FINANCING LOAN DOCUMENTS.

8.8  WAIVER AND AMENDMENT. This Mortgage and the provisions hereof may be
amended, modified, waived, discharged or terminated only in writing signed by an authorized
individual on behalf of Mortgagee and by any other party, if any, against which enforcement of
the amendment, modification, waiver, discharge or termination is sought. Payment of insurance
premiums or taxes ot other liens or charges by Mortgagor shall not be deemed to be a waiver of
any existing Default.

8.9 7 CoSTS, EXPENSES AND ADDITIONAL LIABILITIES, Mortgagee may, but need not,
make any payrient or perform any act required of Mortgagor hereunder in any form and manner
deemed cxpediert. by Mortgagee, and Mortgagee may, but need not, make full or partial
payments of princizal.or interest on any encumbrances, liens or security interests affecting the
Premises, and Mortgagée may purchase, discharge, compromise or settle any tax lien or other
lien or title or claim therenf. or redeem from any tax sale or forfeiture affecting the Premiscs or
contest any tax or asscssmenf: All moneys paid for any of the purposes herein authorized and all
expenses paid or incurred in” connection therewith, including reasonable attorneys’ and
paralegals’ fees and costs, (incliding the cost to Mortgagee of using internal counsel, if
applicable) and any other funds advarced by Mortgagee to protect the Premises or the lien
hereof, plus reasonable compensation (o8 iortgagec for each matter concerning which action
herein authorized may be taken, shall be so' mush additional Liabilities secured hereby and shall
become immediately due and payable without notice and with interest thereon at a per annum
rate equivalent to the highest post maturity rate ‘s<(forth in the Notes. Mortgagee shall not be
liable 1o account to Mortgagor for any action taken pursuant hereto.

8.10  DEFENSES. No action for the enforcemernt of the-lien or of any provision of this
Mortgage shall be subject to any defense which would not be good and available to the party
interposing the same in an action at law upon any of the Notes.

8.11 REMEDIES CUMULATIVE, NOT EXCLUSIVE, DELAY. = N5 remedy or right of
Mortgagcee hereunder shall be exclusive. Each right or remedy of Mortgagee with respect to the
Liabilities, this Mortgage or the Premises shall be in addition to every other reiiedv-or right now
or hereafter existing at law or in equity. No delay or forbearance by Mortgagee in¢vercising, or
omitting to exercise, any remedy or right accruing on Default shall impair any suci: oimedy or
right, or shall be construed to be a waiver of any such Default, or acquiescence therein, or shall
affect any subsequent Default of the same or a different nature. Every such remedy or right may
be exercises concurrently or independently, and when and as often as may be deemed expedient
by Mortgagee. Inaction of Mortgagee shall never be considered as a waiver of any right accruing
to Mortgagee on account of any Default hereunder on the part of Mortgagor.

8.12  ENTIRE AGREEMENT. This Mortgage and the other Financing Loan Documents
cxecuted and delivered pursuant hereto or thereto constitute the entire agreement between the
partics.

220689
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8.13 CONSTRUCTION, CHOICE OF LAW AND SEVERABILITY.
MORTGAGOR ACKNOWLEDGES THAT THIS MORTGAGE IS BEING ACCEPTED BY
MORTGAGEE 1IN PARTIAL CONSIDERATION OF MORTGAGEE’S RIGHT TO
ENFORCE IN THE STATE OF ILLINOIS AND THE COUNTY OF COOK THE TERMS
AND PROVISIONS HEREUNDER AND UNDER ANY OF THE OTHER FINANCING
LOAN DOCUMENTS; MORTGAGOR CONSENTS TO JURISDICTION IN, AND
CONSTRUCTION OF THIS MORTGAGE AND ANY OTHER FINANCING LOAN
DOCUMENTS UNDER THE INTERNAL LAWS OF THE STATE OF ILLINOIS,
EXCLUDING ITS CONFLICTS OF LAW PRINCIPLES, AND VENUE IN THE COUNTY OF
COOK FOR SUCH PURPOSES; MORTGAGOR WAIVES ANY AND ALL RIGHTS TO
CONTEST 4URISDICTION AND VENUE OF THE STATE OF ILLINOIS AND COUNTY
OF COOK OVER MORTGAGOR FOR THE PURPOSE OF ENFORCING THIS MORTGAGE
AND ANY O¢_THE OTHER FINANCING LOAN DOCUMENTS; AND MORTGAGOR
WAIVES ANYZALD ALL RIGHTS TO COMMENCE ANY ACTION, WHETHER BY
COMPLAINT, COUNTER COMPLAINT OR CROSS-COMPLAINT OR COUNTERCLAIM
WITH RESPECT TO/ -THE LIABILITIES, AGAINST MORTGAGEE 1IN ANY
JURISDICTION OTHER THAN IN THE STATE OF ILLINOIS AND IN THE COUNTY OF
COOK.

8.14  SEVERABILITY. If 4ny provisions of this Mortgage are prohibited by or
determined to be invalid under applicable l4w, such provisions shall be ineffective to the extent
of such prohibitions or invalidity, without invaiidating the remainder of such provisions or the
remaining provisions of this Mortgage.

8.15 COUNTERPARTS. This Mortgage may. e signed in any number of counterparts
with the same cffect as if the signatures thereto and heretey verc upon the same instrument.

22008
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WITNESS THE HAND and seal of Mortgagor the day and vear set forth above.

Address: 3740-3750 N. Pine Grove, LLC,
3304 N. Halsted Street an [llinois limited liability company,
Chicago, IL 60657 By:  JRK Enterprises, Inc., an Illinois corporation,
its Manager,
LN
By: A \L'U u’f%(,’\,
Name: JohﬁfR. Krenger

Title: Presidént

STATE OF ILLINQIS )
)ss.
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that John R. Krenger as Presidint of JRK Enterprises, Inc., an Illinois corporation, as
Manager of 3740-3750 N. Pine Grove,4 X.C, an Illinois limited liability company, personally
known to mc (o be the same person whose rame is subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged to me that he, being thereunto duly
authorized, signed and delivered said instrument 4s0is own free and voluntary act and as the free
and voluntary act of said corporation and limited ltakility company for the uses and purposcs
therein set forth.

. € AL o,
GIVEN under my hand and Notarial Seal thlS/_&;_ %ay of ‘j Sl iy . 2010.
‘,' ::ifﬁf - /?4 ’ o
= Y (/5‘%’/1
Notary Public

My Commission Expires:

T OFRICIAL SEAL

| ARNOLD E. KARDLEWSKi

! Notary Public - State of Winos
;My Commission Expires NO\.'J% 201 f

o [
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EXHIBIT A
To
COMMERCIAL MORTGAGE, ASSIGNMENT OF RENTS, SECURITY AGREEMENT
AND
FINANCING STATEMENT
DATED AS OF MARCHIT , 2010
BETWEEN
3740-3750 N. PINE GROVE, LLC, AN [LLINOIS LIMITED LIABILITY COMPANY,
AND
TCF NATIONAL BANK
LEGAL DESCRIPTION

LOT 3 IN BLGCX 5 IN HUNDLEY SUBDIVISION OF LOTS 3 TO 21 AND 33 TO 37, ALL
INCLUSIVE, IN?INE GROVE IN SECTION 21, TOWNSHIP 40 NORTH, RANGE 14 EAST
OF THE THIRD PRUNCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PERMANENT INDEX WUMRER:
14-21-105-013-0000

PROPERTY ADDRESS:
3740-3750 N. Pine Grove, Chicago, Mois

2HHRG

32



