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MORTGAGE, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT, FIXTURE FILING
AND FINANCING STATEMENT (this "Mortgage") dated as of March 22, 2010, is made by FIELDS
IMPORTS, INC., an lliincis corporation, with an address at 700 Frontage Road, Northfield, Illincis 60093
("Borrower"} in favor of BMW FINANCIAL SERVICES NA, LLC, a Delaware limited liability company,
with an address at 5550 Britton Parkway, Hilliard, Ohio 43026 ("Lender").

ARTICLE 1
OBLIGATIONS; SECURITY

1.1 Okligations: Loan Documents.

14.17 This Mortgage is executed, acknowledged and delivered by Botrower to secure
the following obligations wrd liabilities (collectively, the "Qbligations"):

1.1.7:% The payment of (i) the principal sum of Fourteen Million Five Hundred
Twenty Thousand and No/100 Dollz rs ($14,520,000.00) in the aggregate to be paid with interest thereon,
as the same may fluctuate, pursuar. to the terms and conditions of a certain loan agreement, dated this
date, between Borrower and Lender (t'ie "Loan Agreement"), as evidenced by a certain promissory note,
dated this date, made by Borrower in tavorof Lender in the original principal amount of Fourteen Million
Five Hundred Twenty Thousand and No/1CS Sollars ($14,520,000.00) (the "Note™); (ii) all sums now or in
the future advanced or coming due or required 1+ he paid under the Loan Documents (hereafter defined)
whether for principal, interest, fees, costs, chargos, expenses, or other amounts owing under
reimbursement or indemnification obfigations unde the Loan Documents; whether by acceleration or
otherwise; whether such advances are voluntary or obiigattry; whather such obligations presently exist or
come into existence at some future time; and whether suck advances, costs and expenses were made or
incurred at the request of Borrower, any other obligor or guaranior under any of the Loan Documents, or
Lender; including, without limitation, advances for principal or intarust payments to prior secured parties,
mortgagors or lienors, or for taxes, levies, insurance, rent, wages . zpairs to or maintenance or storage of
any Collateral; and (iii} all sums which may hereafter be lent to Borrower bi’ |.ender when evidenced by a
promissory note or other obligation reciting that said note or obligation is Jiutended to be secured by this
Mortgage;

1.1.1.2 The perfarmance of all of the terms, covenants, corditions, agreements,
obligations and liabilities of Borrower or any other obligor or any Guarantor unos or with respect to,
(i) the Project, the Loan Agreement, the Note, this Mortgage, all other documents refarrec to as "Loan
Documents" in the Loan Agreement, the Note and any other document now or heicafier-given to
evidence, secure or facilitate the payment and performance of any of the Obligations, whzther now
existing or hereafter incurred, whether or not evidenced by any note or other instrument, niatured or
unmatured, direct or indirect, absolute or contingent, jeint or several; (i) all extensions, reaewsals,
replacements or modifications of, or amendments or additions to any of the foregoing; and {iii) any note,
document or instrument now or hereafter evidencing an obligation of Borrower to Lender which recites
that it is intended to be secured by this Mortgage (all of the foregoing being collectively referred to in this
Mortgage as the "Loan Documents"). Borrower shall pay and perform the Obligations required in
accordance with the provisions of the Loan Documents;

1.1.1.3 To provide security for the prompt payment and perfoomance of all
indebtedness, obligations and/or liabilities of any borrower, guarantor or other obligor under the Existing
Loan Documents {as hereafter defined); and

1.1.1.4 With respect to each of Subsections 1.1.1.1 through 1.1.1.3 above,
inclusive, including all such indebtedness, obligations and liabilities, both now existing and hereafter
incurred, accruing or arising, direct or indirect, absolute or contingent, liquidated or unliquidated, due or to
become due, evidenced by and/or incurred pursuant to any of the instruments or agreements described

11510431.7 1




1008540005 Page: 4 of 31

UNOFFICIAL COPY

or referred to above, including any such instruments or agreements as are or may be amended, restated,
supplemented and/or replaced from time to time, and, to the extent provided in any such instrument or
agreement, all principal, interest, fees, costs, expenses and attorneys' fees and all other indebtedness of
whatever nature or description. Without limiting the terms of the Loan Documents and the Existing Loan
Documents, the aggregate maximum principal amount that may be outstanding from time to time as to
the Obligations may exceed Fourteen Milion Five Hundred Twenty Thousand and No/100 Dollars
($14,520,000.00).

1.1.2  "Qbligor" shall mean, collectively, Borrower, the Guarantor and each and every
other person and/or entity obligated on or liable under any of the Loan Documents or for any of the
Obligations, regardiess of whether recourse thereon is limited in any way.

143 “Existing Loan Documents" shall mean (i) that certain Promissory Note from
Borrower to Lende:, dated March 22, 2010, in the principal amount of Two Million Five Hundred Ninety
Thousand and Ne’ (0% Dallars ($2,590,000.00), and the other loan documents evidencing or securing it;
{ii) that certain Promissaiv-Note from FAIM, L.L.C. to Lender, dated March 22, 2010, in the principal
amount of Four Million Nine'Hundred Thousand and No/100 Dollars ($4,800,000.00), and the other loan
documents evidencing or se_unng it; and (iii) any agreement between Lender {or an affiliate of Lender)
and Borrower or an Affiliate of ariy Dbligor providing for so-called "floor plan® finanging, including, without
limitation, that certain Inventory Firancing and Security Agreement dated November 25, 2009, by and
between Lender, as lender, and Borrcwer, as borrower; in each case as the same may he amended,
revised, renewed or replaced from time iz tims.

1.1.4 Maximum Principal Arvunt Secured. Notwithstanding anything contained herein
to the contrary, the maximum amount of principal indehtedness secured by this Mortgage (the "Maximum
Principal Amount Secured") at the time of execution nereof or which under any contingency may become
secured by this Mortgage at any time hereafter is Fourteen Million Five Hundred Twenty Thousand and
No/100 Dollars ($14,520,000.00) plus (a) Taxes; (b) Insurar.ce Premiums; and (¢} expenses incurred after
default in upholding the lien of the Mortgage, including, but nz iimited to, (i) the reasonable expenses of
any litigation to prosecute or defend the rights and lien created ry this Mortgage; (i) any amount, cost or
charges to which Lender becomes subrogated upon payment, wheher under recognized principles of law
or equity or under express statutory authority and (iii} interest at the Deiauh Rate (or regular interest rate).
The amount of principal indebtedness secured by this Mortgage shali-Se reduced only by the last and
final sums that an obligor repays with respect to the Obligations and shell. not be reduced by any
intervening repayments of the Obligations by an obligor. So long as the Lalance of the Obligations
exceeds the Maximum Principal Amount Secured by this Mortgage as specified ahove, any payments
and repayments of the Obligations by an obligor shall not be deemed to be applied »\gainst or to reduce,
the portion of the Obligations secured by this Mortgage. Such payments shall instezd b3 deemed to
reduce only such portions of the Obligations as are not secured by this Mortgage.

1.2 Grant of Morigage; Mortgaged Property. For the purpose of securing paymeat and
performance when due of all Obligations including, without limitation, of securing paymeni. and
performance when due of all the obligations under and as to the Existing Loan Documents, Borrower
hereby irrevocably and unconditionally does hereby grant, convey, bargain, sell, release, confirm, assign
to, grant a security interest in and morigage unto Lender all of the following, whether presently in
existence, to come into existence at some future time or later acquired (collectively, the "Mortgaged
Property" or sometimes "Property"):

121 The parcel(s) of land situated generally at 700 Frontage Road, Village of
Northfield, lllinois 60093, as more fully described in Exhibit "A" attached hereto and made a part hereof
{the "Land"},

1.2.2 Al buildings, structures and improvements of every kind erected on, under or
over the Land (the "Improvements”) (the Land and the Improvements being hereinafter referred to as,
collectively, the "Real Estate");
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123 Al estates, rights, tenements, hereditaments, privileges, easements, and
appurtenances of any kind benefiting the Real Estate; all means of access to and from the Real Estate,
whether public or private; all water, oil, gas, subsurface and mineral rights, and all other claims or
demands of Borrower, either at law or in equity, in possession or expectancy, of, in, or to the Real Estate:

1.24  All leases, licenses, occupancy agreements or agreements to lease all or any
part of the Real Estate and all extensions, renewals, amendments, and modifications thereof, and any
options, rights of first refusal, or guarantees relating thereto (collectively, "Leases"); and all rents, income,
receipts, revenues, security deposits, escrow accounts, reserves, issues, profits, awards, and payments
of any kind payable under the Leases or otherwise arising from the Real Estate (collectively, the
“[ncome™;

125 All awards and other compensation heretofore and hereafter to be made to
Borrower for any t=«ing by eminent domain, either permanent or temporary, of all or any part of the Real
Estate or any eas¢murt or appurtenance thereof, including severance and consequential damage and
change in grade of streets.or any of the personal property described in this Section below;

126 All_rayments, proceeds, seftlements or other compensation heretofore or
hereafter made, including any ‘iterest thereon, and the right to receive the same, from any and all
insurance policies covering the R«ai Estate or any portion thereof or any of the personal property
described in this Section below;

1.2.7 Al refunds, rebawcs -reimbursements, reserves, deferred payments, deposits,
cost savings, governmental subsidy payments covemmentally-registered credits (such as emissions
reductions credits), other credits, waivers and payments, whether in cash or in kind, due from or payable
by (i) any federal, state, municipal or other goverimer.tal or quasi-governmental agency, authority or
district (a "Governmental Agency") or (ii) any insurance r wtility company relating to any or all of the Real
Estate or arising out of the satisfaction of any conditions imiposed upon or the obtaining of any approvals
for the development or rehabilitation of the Real Estate:

1.2.8 Al Goods, including without limitation, ixtures, Equipment and Accessions,
delivered on site to the Real Estate in connection with, the constructicn of, or reconstruction of, or
remodeling of, any of the Real Estate from time to time during the term vicrzof:

1.29 All Goods, including without limitation, Fixtures, Equiiment and Accessions,
attached to, situate or installed in or upon, or used in the operation or maintenancze %, the Real Estate or
any plant or business situated thereon;

1.2.10 All Accounts and General Intangibles relating to the use, constructon upon,
occupancy, leasing, sale or operation of the Real Estate;

1.2.11 All As-Extracted Coliateral arising from the Land;

1.212 All books and records evidencing or relating to the foregoing, including, without
limitation, billing records of every kind and description, tenant lists, data storage and processing media,
Software and related material, including computer programs, computer tapes, cards, disks and printouts,
and including any of the foregoing which are in the possession of any affiliate or property manager; and

1.2.13 All Proceeds of any of the above-described property.

Capitalized terms contained in this Section 1.2 without definition shall have the meanings (both in
this Section 1.2 and elsewhere in this Mortgage) ascribed to them in revised Article 8 of the Uniform
Commercial Code. "Uniform Commercial Code" (or "UCC") shall mean the Uniform Commercial Code as
amended from time to time, and any successor statute, enacted and in effect at any time, in the relevant
jurisdiction. TO HAVE AND TO HOLD the Mortgaged Property unto the Lender to and for the use of the
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Lender forever, PROVIDED, HOWEVER, that if Borrower shall fully pay or cause to be fully paid to the
holder of the Note the principal and interest (as the rate thereof may be adjusted as provided in the Loan
Agreement), late charges and prepayment premium, if any, to become due thereupon at the time and in
the manner stipulated therein, and shall pay or cause to be paid all other sums payable hereunder and all
indebtedness hereby secured and shall have performed all covenants and obligations under any Loan
Documents, then, in such case, the estate, right, title and interest of Lender in the Mortgaged Property
shall cease, terminate and become void, and upon proof being given to the satisfaction of Lender that the
Note, together with interest and prepayment premium, if any, thereon have been paid or satisfied, and
upon payment of all fees, costs, charges, expenses and liabilities chargeable or incurred or to be incurred
by Lender, and of any other sums as herein provided, Lender shall cancel, release and discharge this
Mortgage.

1.3 “orant of Security Interest. Security Agreement. This Mortgage is also a "security
agreement” under .2 UCC. Borrower grants, and Lender shall have and may enforce, a security interest
in all those properiy terests included in the Mortgaged Property which may be "personal property” to
secure payment and periermance of the Loan Documents. Borrower irrevocably authorizes Lender to
prepare, execute and file al witial financing statements, and any restatements, extensions, continuations,
renewals or amendments thzieof, in such form as Lender may require to perfect or continue the
perfection of this security interes? or other statutory liens held by Lender. Such financing statement shall
describe the Mortgaged Propeily and contain any other information required by the UCC for the
sufficiency or filing office acceptance cir any financing statement, continuation statement or amendment,
including whether Borrower is an orgarizafian, the type of organization and any organization identification
number issued to Borrower. Borrower agie: to pay all reasonable expenses incident to the preparation,
execution, filing and/or recording of any of the foragoing. With respect to any of the Mortgaged Property
in which a security interest is not perfected by th2 filina of a financing statement, Borrower consents and
agrees to undertake, and to cooperate fully with Lerder, to perfect the security interest hereby granted to
Lender in the Mortgaged Property. inasmuch as the pariies intend that this Mortgage shall, among other
things, constitute a financing statement, Borrower sets forin ine following:

1.3.1  The Debtor is FIELDS IMPORTS, INC:, za llinois corporation, with an address of
700 Frontage Road, Northfield, lllinois 60093;

132 The Secured Party is BMW Financial Services A, LLC, a Delaware limited
liability company, with an address of 5550 Britton Parkway, Hilliard, Ohio 430233

1.3.3 The collateral includes Fixtures which are or shall be afiixed to the Real Estate;

and

1.3.4 The record owner of the Real Estate is Fields imports, inc.

1.3.5 Borrower's chief executive office is located in the State of lllinois.

1.3.6 Borrower’s state of formation is Illinois.

1.3.7 Borrowers exact legal name is as set forth in the first paragraph of this
Mortgage.

1.3.8 Borrower's organizational identification number is 5028-908-7.
1.3.9 Borrower agrees that;
1.3.9.1 Where collateral is in possession of a third party, Borrower will join with

Lender in notifying the third party of Lender's interest and obtaining an acknowledgement from the third
party that it is holding the collateral for the benefit of Lender;

115104317 4
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1.3.8.2 Borrower will cooperate with Lender in obtaining control with respect to

collateral consisting of. deposit accounts, investment property, letter of credit rights and electronic chattel
paper; and

1.3.9.3 Until the indebtedness evidenced by the Note is paid in full, Borrower will
not change the state where it is located or change its company name without giving Lender at least thirty
(30) days’ prior written notice in each instance.

14 Assignment of | eases and Income.

141 This Mortgage is also an absolute and unconditional assignment to Lender of all
Leases anz income, whether now in existence or hereafter arising, for the purpose of vesting in Lender,
as "Assignee," a first priority, perfected security interest in the Leases and the Income. Borrower hereby
irevocably, absalielv, presently and unconditionally assigns, transfers and sets over to Lender all
Leases, all Income _zad all rights of Borrower to enforce the Leases and collect the Income. This
assignment includes eny award received or receivable by Borrower in any legal proceeding involving any
tenant under a Lease whether under the Bankruptcy Code ("Bankruptcy Code" being defined as Title 1l of
the United States Code entit!>< "Bankruptcy” as nor or hereafter in effect, or any successor thereto or any
other present or future bankrupt.y or insolvency statute) or otherwise. This is an absolute assignment,
not an assignment for security oniy.

142  So long as no-Evant of Default shall have occurred hereunder, Borrower shall
have a license, revocable at the will of Lenuer, to enforce the Leases and collect the Income subject to
any applicable provisions contained in the Loan Documents. Upon request of Lender, Borrower shall
execute and deliver to Lender (i} a specific assignment._in recordable form, of any Lease now or hereafter
affecting the Mortgaged Property or any portion ther zof (2 further evidence the assignment hereby made;
and (ii) such other instruments as Lender may deem iieCessary, convenient or appropriate in connection
with the payment and delivery directly to Lender of all of iiie innome.

14.3 Notwithstanding subsection 1.4.2 above, Borrower irrevocably appoints Lender
the attorney-in-fact of Borrower and, following an Event of Default sereunder, Lender may (i} enforce the
Leases and demand, receive and collect the Income, and (i) as the so’e ard exclusive agent of Borrower,
agree to any modifications of the Leases. This power is coupled with an interest and is therefore
irrevocable. Borrower shall notify any person that Lender may from time t3 tine specify that the Income
should be paid directly to Lender and that any modification of the Leases mus: be aoproved by Lender.

14.4  All security deposits, prepaid rent permitted to be collecteo by Borrower, if any
(other than prepaid rent for the next succeeding calendar month), and similar payments uncer any Lease
shall be deposited in a separate escrow account with an escrowee satisfactory to Lendevwnich..if Lender
is permitted to hold such accounts under applicable law, shall, at Lender’s election, be Lend«r, ‘Borrower
shall notify Lender of the identification of the escrow account. Such sums shall be disbursed oniy_upon
the prior written consent of Lender except such consent shall not be required when by law or by tha v:ms
of the Lease Borrower is required to, and does, return such sums to the party entitled to same under the
Lease.

1.4.5 Borrower shall not accept or permit the payment of rent in any medium other than
lawful money of the United States of America, or anticipate, discount, compromise, forgive, encumber or

further assign the Leases or the income or any part thereof or any interest therein without the prior written
consent of Lender.

1.4.6 Borrower hereby authorizes and directs that all other parties now or hereafter
owing or paying Income under any Lease or now or hereafter having in their possession or control any
Income from or allocated to the Mortgaged Property, or any part thereof, or the Proceeds therefrom, shall,
upon the request of Lender following an Event of Default hereunder, and until Lender directs otherwise,
pay and deliver such Income directly to Lender at Lender's address set forth in the introduction to this
Mortgage, or in such other manner as Lender may direct such parties in writing and this authorization
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shalt continue until this Mortgage is released of record. No payor making payments to Lender at its
request under the assignment contained in this Mortgage shall have any responsibility to see to the
application of any of such funds, and any party paying or delivering Income to Lender under such
assignment shall be released thereby from any and all liability to Borrower to the full extent and amount of
alt such Income so delivered. Borrower agrees to indemnify and hold harmless any and all parties
making payments to Lender, at Lender's request under the assignment contained in this Mortgage,
against any and all liabilities, actions, claims, judgments, costs, charges and attorneys' fees resulting from
the delivery of such payments to Lender.

1.4.7 Notwithstanding any legal presumption to the contrary, Lender shall not be
obligated by r=ason of its acceptance of this assignment to perform any obligation of Borrower as lessor
under any._oase. Neither the acceptance of this assignment nor the collection of Income under the
Leases shall crnstitute a waiver of any rights of Lender under the Loan Documents or constitute a cure of
any default by Borroveer thereunder.

1.5 Fixture Tiling. This Mortgage constitutes a financing statement filed as a fixture filing
under Article 9 of the Urifor.r» Commercial Code in the state in which the Mortgaged Property is located,
as amended or recodified frni time to time, covering any Property which now is or later may become
fixtures attached to the Land or “nprovements. The description of the Property in this Mortgage includes
Goods which are or are to beconie fixiures on the Real Estate and/or improvements of which Borrower is
the record owner. For this purpose, tiie iespactive addresses of Borrower, as debtor, and Lender, as
secured party from which information cenceming the security interest may be obtained, are as set forth in
§1.3 above.

ARTICLE 2
TITLE NATTERS

2.1 Warranty of Title. Until the Obligations ars fully satisfied, Borrower represents, warrants
and covenants that:

2.1.1 Borrower has good and marketable fes iinple absolute title to the Mortgaged
Property subject only to those exceptions to title more particularly Jescribed in the title commitment
issued to, and accepted by, Lender in connection with this transaction anc the Existing Loan Dacuments
(the "Permitted Exceptions™) and Borrower shall defend the validity, priorits aad enforceability of the lien
of this Morigage against the claims of all persons excepting only those c¢'aiming under Permitted
Exceptions;

2.12 Borrower has full power and lawful authority to subject the Mort jaged Property to
the lien of this Mortgage;

21.3 The execution, delivery and performance of this Mortgage and the cther Loan
Documents will not contravene any Legal Requirements (hereafter defined) or any agreement, do~uraent
or instrument to which Borrower is a party or by which Borrower or the Mortgaged Property is bound;

21.4 Borrower shall make, execute, acknowledge and deliver all such further or other
deeds, documents, instruments or assurances and cause to be done all such further acts and things as
may at any time be required by Lender to confirm and fully protect the lien and priority of this Mortgage:;
and

215 Borrower shall make such payments, all before the same shall become
delinquent, and perform all obligations as are required under any Permitted Exceptions affecting the
Mortgaged Property.

2.2 Restrictions on Transfers; Due on Sale. Borrower will not cause or permit any Transfer of
the Mortgaged Property or any portion thereof, whether voluntary, involuntary, by operation of law, or
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otherwise, nor shall Borrower enter into any agreement or transaction to Transfer, or accomplish in form
or substance a Transfer, of the Mortgaged Property. Notwithstanding any other provision of this
Mortgage, upon any Transfer of the Mortgaged Property, the Obligations shall become immediately due
and payabie, without notice or grace. A "Transfer” of the Mortgaged Property shall mean the occurrence
of any one or more of the following without the prior written consent of Lender, which consent may be
withheld in the sole discretion of Lender (i) the direct or indirect sale, agreement to sell where the pay-off
and satisfaction of the Obligations is not a condition of closing such sale, transfer, alienation, pledge,
assignment, mortgage, encumbrance, hypothecation, conveyance or other disposition of the Mortgaged
Property or any portion thereof or interest therein where the payoff and satisfaction of the Obligations is
not a condition of closing such disposition; (i) the execution of any installment land sale contract or
similar instrument affecting all or a portion of the Mortgaged Property; (iii) the lease or sublease of alt or a
portion of i Mortgaged Property; and (iv) the transfer of any membership, stock, partnership or cther
ownership interasts in Borrower (if Borrower is a limited liability company, partnership, joint venture or
corporation).

2.3 No Ohe. Financing or Liens. Without the prior written consent of Lender in each
instance, which consent inay he given or withheld in Lender's sole discretion, Borrower shall not create or
cause or permit to exist any sz on the Mortgaged Property whether superior to or subject to the lien of
this Mortgage except the Permit'et Exceptions (if any) and such other liens or security interests as are
expressly and specifically agreea 10l permitted upon the Mortgaged Property by Lender under the Loan
Documents.

24 Leases. Borrower repres<ots and warrants that there are no Leases affecting the
Mortgaged Property other than the Leases (i 21} listed in the schedule of Leases and Income delivered
by Borrower to Lender in connection with this {ransaction. Borrower shall not enter into any Leases
without the prior written consent of Lender being Obtaned (which consent shall not unreasonably be
withhekd) in each instance unless Borrower provides ‘0 l.ender copies of all executed Leases within
ten (10) days after execution.

ARTICLE 3
OBLIGATIONS REGARDING MORTGA®G!-Z PROPERTY

31 Legal Requirements Generally. Borrower represents an7 warrants to Lender that the
Mortgaged Property is in material comptliance with Legal Requirements (ho:eafter defined). Borrower
shall promptly comply with, and cause the Mortgaged Property to be kept in corioliance with, all present
and future laws, statutes, codes, ordinances, orders, judgments, decrees, injunctions. rules, regulations,
restrictions and requirements (collectively "Legal Requirements”) of the United Stales of America, the
state in which the Mortgaged Propenty is located and any political subdivision thereof or aiy town, city,
county or municipality in which the Mortgaged Property is located or any agency, depariment, bureau,
board, commission or instrumentality of any of the foregoing now existing or hereziie: created
(individually, a "Governmental Authority” and, collectively, "Governmental Authoritieg”) having j risdiction
over Borrower or the Mortgaged Property or the construction, use, occupancy, operation, maintengne2, or
improvement of the Mortgaged Property, whether foreseen or unforeseen, ordinary or extraordinary.

3.2 Land Use Approvals. Borrower represents and warrants to Lender that the Mortgaged
Property is and shall remain one or more zoning lots separate and apart from all other premises.
Borrower shall not, by any act or omission, impair the integrity of the Mortgaged Property as such
separate zoning lot or lots. Borrower shall not, without the prior written consent of Lender, submit or
cause to be submited to any Governmental Authority an appiication for zoning, subdivision or
development approval affecting the Mortgaged Property if any of the following would resuit from such
proposed zoning change, subdivision or development: (a) the separate transfer, use and ownership of
the Mortgaged Property is not permitted as a matter of right under applicable Legal Requirements: {b} the
use of the Mortgaged Property as of the date of this Mortgage is no longer permitted as a matter of right
under applicable Legal Requirements; or (c) any portion of the Mortgaged Property is used to fulfill a
Legal Requirement of other property not subject to the lien of this Morigage.
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33 Environmental Matters. Without limiting the provisions of the Environmental {ndemnity
(as defined in the Loan Agreement):

3.31  Borrower represents and warrants that (j) after due inquiry and investigation and
except as specifically disclosed on Schedule A to the Environmental Indemnity, (x)the Mortgaged
Property is not in direct or indirect violation of any Environmental Laws, {y) the Mortgaged Property is not
subject to any private or governmental lien or judicial or administrative notice or action or inquiry,
investigation or claim relating to Hazardous Substances, and (z) no Hazardous Substances are located
on or within the Mortgaged Property, and (i) neither Borrower nor, to the best of its knowledge, any other
person has (1) used, installed or disposed of any Hazardous Substances (hereafter defined) on, from, or
affecting the Mortgaged Property except in full compliance with Applicable Environmental Laws; or
(2) receives an;, notice from any Governmental Authority with regard to Hazardous Substances on, from
or affecting the morigaged Property.

352/ Rorrower shall not use the Mortgaged Property, nor allow it to be used, to
generate, manufactura, vefine, transport, treat, store, handle, dispose, transfer, produce or process
Hazardous Substances exczp* in full compliance with Applicable Environmental Laws. Bosrower shall not
cause or permit, as a result ¢ any intentional or unintentional act or omission on the part of Borrower or
any other person, a release of Hazardous Substances onto, from or affecting the Mortgaged Property or
any other use, installation, or uigposition of Hazardous Substances except in full compliance with
Applicable Environmental Laws. Borower shall comply, and enforce compliance by all tenants and
subtenants, with all Applicable Environtizenta! Laws and shall keep the Mortgaged Property free and clear
of any liens imposed pursuant to any Appliczo's Environmental Laws.

3.3.3 If Borrower receives any notice from any Governmental Authority with regard to
Hazardous Substances on, from or affecting the (Mor.gaged Property, or any notice of violation of
Applicable Environmental Laws, Borrower shall promigdly) notify Lender. Borrower shall conduct and
complete all investigations, studies, sampling, and testing “ard all remedial, removal, and other actions
necessary to clean up and remove all Hazardous Substarces on, from or affecting the Mortgaged
Property in accordance with all Applicable Environmental ‘Laws and the provisions of the Loan
Documents, to the satisfaction of Lender.

3.34 Should Lender have a reasonable belief 2! there are any Hazardous
Substances on the Mortgaged Property, Lender may require that Borrower retain a qualified and licensed
environmental engineer to conduct a full environmental audit of the Mortgaged Fmperty, which engineer
and audit, including testing and sampling procedures, shall be reasonably aczeptable to Lender and
which audit report shall be delivered to Lender within thirty (30) days after Lender's initial request and
shall be prepared at Borrower's sole expense. If said audit report reasonably indicate’s the presence of
any Hazardous Substance at or above any standard requiring remedial action or the threat % 2 Release
on, at or from the Mortgaged Property, the Borrower shall promptly undertake and diligen*y pursue to
completion all necessary, appropriate and legally authorized investigative, containment, remeval, rlean
up and other remedial actions, using methods recommended by the engineer or other persin who
prepared said audit report and in accordance with all Applicable Environmental Laws.

3.3.5 If any investigation, environmental report or governmental investigation or order
indicates that there may exist any damage or risk to the Mortgaged Property, or any liability of Borrower
relating to any Hazardous Substances or other environmental conditions with respect to the Mortgaged
Property, Lender may require Borrower to furnish immediately an indemnity bond in an amount
determined by Lender, in its sole discretion, to be sufficient to pay all actual and estimated cleanup costs
and to protect against any liens that may arise with respect to such potential cleanup costs. Lender's
demand that Borrower post any bond or other security shall not be a waiver of any Event of Default
hereunder or of any other right or remedy available to Lender.

336 The term "Applicable Environmental Laws" shall mean, without limitation, all

federal, state and local environmental, land use, zoning, health, chemical use, safety and sanitation laws,
statutes, ordinances and codes relating to the protection of the environment andior governing the use,
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storage, treatment, generation, transportation, processing, handling, production or disposal of Hazardous
Substances and the rules, regulations, policies, guidelines, interpretations, decisions, orders and
directives of federal, state and local governmental agencies and authorities with respect thereto.

33.7 The term "Hazardous Substances" shall mean, without limitation, any flammable
explosives, radon, radioactive materials, asbestos, urea formaldehyde foam insulation, poiychlorinated
byphenyls, petroleum and petroleum-based products, methane, Hazardous Substances, hazardous
wastes, hazardous or toxic substances or related materials, as defined in any Environmental Law,
including, without limitation, the Comprehensive Environmental Response, Compensation and Liability
Act of 1980, as amended (42 U.S.C. Sections 9601, et seq.), the Hazardous Substances Transportation
Act, as amenred (49 U.S.C. Sections 1801, et seq.), the Resource Conservation and Recovery Act, as
amended (%2.1).S.C. Sections 6901, et seq.), the Hazardous and Solid Waste Amendments of 1984, as
amended (42 'J.3 C. Sections 6901 et seq.), the National Environmental Policy Act, as amended (42
U.S.C. Sections 4371, et seq.), the Toxic Substances Control Act, as amended (15 U.S.C. Sections 2601,
et seq.), the Cieari Water Act, as amended (33 U.S.C. Sections 1251, et seq.), the Clean Air Act, as

amended (42 U.S.C. Seclions 7401, et seq. and the Occupational Safety and Heaith Act, as amended (29
U.S.C. Sections 651, et se0 ;.

34 General Obligatinns. Until the Obligations are fully satisfied, Borrower shall:

3.41  Perform all mzintenance, repair, restoration and rebuilding required to keep the
Mortgaged Property in good repair, ordar aind condition in full compliance with the requirements of the
Loan Documents, any Leases affecting the *:rrinaged Property and all Legal Requirements;

3.4.2 Pay all charges for water, sewrar gas, electric and other utility services provided
to the Mortgaged Property promptly as and when duc:

3.4.3 Compilete any improvements to tne Mortgaged Property required under the Loan
Documents, any Leases affecting the Mortgaged Property, or.ier,uired by any Govemmental Authority or
insurer insuring the Mortgaged Property, in a good and workmaifike'manner and free of mechanics' liens;

344 Permit, and cause any lessee or occupant of the riortgaged Property to permit,
Lender and its agents and representatives, to enter upon the Mortgagea P:czerty at any reasonable time
to appraise and photograph the Mortgaged Property and to inspect tur-compliance with Legal
Requirements (including subsurface investigations in accordance with § 3.3.4 ‘>-determine compliance
with Applicable Environmental Laws), insurance requirements, and the Obligations of 2orrower under this
Mortgage and the other Loan Documents; provided, however, Lender shall not unieaschably interfere
with the normal business operations of Borrower or any tenant of Borrower as a result of suct entry; and

345 Make the books and accounts relating to the Mortgaged Property avai'zhle for
inspection by Lender, or its representatives, upon request at any reasonable time.

35  General Restrictions. Until the Obligations are fully satisfied, Borrower shall not, without
the prior written consent of Lender being obtained in each instance:

3.5.1  Abandon the Mortgaged Property or any portion thereof or allow the same to
become vacant;

3.5.2 Commit or suffer waste with respect to the Mortgaged Property;

3.5.3 Impair or diminish the value or integrity of the Mortgaged Property or the priority
or security of the lien of this Morigage:;

3.5.4 Remove, demolish or materially alter any of the Mortgaged Property without the
prior written consent of Lender in each instance (which consent shall not unreasonably be withheld),
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except that Borrower shall have the right to remove and dispose of, free of the lien of this Mortgage, such
Fixtures as may, from time to time, become worn out or obsolete, provided that, simultaneously with or
prior to such removal, any such Fixtures shall be replaced with other Fixtures which shall have a value
and utility at least equal to that of the replaced Fixtures and, by such removal and replacement, Borrower
shall be deemed to have subjected such replacement Fixtures to the lien and priority of this Mortgage;

3.5.5 Make, install or permit to be made or installed. any additions or improvements to
the Mortgaged Property except in a good and workmanlike manner, free of mechanic's liens, in

compliance with Legal Requirements, and in accordance with plans and specifications approved by
Lender; or

3.56 Make, suffer or permit any nuisance to exist on the Mortgaged Property or any
portion thereof

36 Requiied Notices. Borrower shall notify Lender promptly of the occurrence of any of the
following:

3.8.1 A firr-or other casuatty causing material damage to the Mortgaged Property,
36.2 A pending i threatened condemnation of the Mortgaged Property,

38.3 A violation of a Lzgal Requirement or other notice from or to a Govemnmental
Authority relating to the Mortgaged Property,

3.64  Receipt or giving of any r.otics-of default or cancellation under any Lease of alt or
a material portion of the Mortgaged Property,

3.6.5 Commencement of any litigation afecting the Mortgaged Property,

3.66 Discovery, discharge or release of any Fazardous Substance for which Borrower
Is or may be responsible under any Applicable Environmental Laws, or

36.7 The occurrence of a default under, or the receipt or qiving of any notice under,
any Permitted Exception.

36.8 The existence of any event or condition which presents a risl of creating material
liability of Borrower under ERISA (Public Law 93-406, as amended); or

36.9 Receipt of the filing by or against Berrower of a petition under thz Farkruptey
Code.

ARTICLE 4
TAXES AND INSURANCE

41 Real Estate Taxes and Assessments.

4.1.1  Borrower shall pay when due and before interest or penalties commence to
accrue thereon, all taxes, assessments, water and sewer rents, levies, encumbrances and all other
charges or claims of any nature and kind, whether public or private, which may be assessed, levied,
imposed, suffered, placed or filed at any time against the Mortgaged Property or any part thereof or which
by any present or future law may have priority (either in fien or in distribution out of the proceeds of any
sale) over the lien of this Mortgage (individually, an "Imposition” and, collectively, “Impositions™); provided,
however, nothing in this Mortgage shall restrict Borrower from contesting the validity or enforceability of
any Imposition imposed or assessed against the Mortgaged Property so long as such contest is pursued
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diligently, in good faith and in accordance with all laws, ordinances and/or regulations governing such
contest(s) and Article 5 of the Loan Agreement.

412 Upon Lenders request, Borrower shall produce to Lender official receipts
evidencing payment of any Imposition. If Borrower is not in default under this Mortgage or any Loan
Document and in good faith and by appropriate legal action shall contest the validity or amount of any
Imposition and shall have established a reserve for the payment thereof in such form and amount as
Lender may require (including any interest and penalties which may be payable in connection therewith),
then Borrower shall not be required to pay the Imposition or to produce the receipts while the reserve is
maintained and so long as the contest operates to prevent collection, is maintained and prosecuted with
diligence, and shall not have been terminated or discontinued adversely to Borrower.

42 Jaxes on Lender. |If any Governmenta! Authority shall levy, assess or charge any tax,
assessment or irnpueition upon this Mortgage or any other Loan Document (including any requirement to
have affixed to thie'Mrtnage any revenue, documentary or similar stamps) or upon the interest of Lender
in the Mortgaged Prog.erty by reason of this Mortgage or any other Loan Document, Borrower shall pay
the same directly to such Grvermmental Authority as an Imposition. If Borrower is not legally permitted to
pay such Imposition or to reimuurse Lender for amounts advanced on account of such payment, then
Lender may declare the entire amount of the Obligations immediately due and payable on demand.
Without limiting the foregoing, Burrower shall pay upon demand all fees and taxes imposed by any
Governmental Agency in connection ‘wity the recording of this Mortgage and any amendment or
supplement thereto.

4.3 Corpor Partnership or Limitnd Liabili mpany Borrower. If Bomrower (or any
successor of transferee of Borrower) is a corporafion, nartnership, limited liability company or other legally
recognized entity, Borrower shall at all times until the Obligations are satisfied in full:

4.3.1 Keep in effect and in good staniding fts existence and rights as a corporation,
partnership or limited liability company or legally recognizea crifiv, as the case may, be under the laws of
the state of its incorporation or organization and its right to owr property and transact business in the
state in which the Mortgaged Property is situated; and

4.3.2 File returns for all federal, state and local taxes sath the proper Governmental
Authorities, and pay, when due and payable and before interest or penaltes are due thereon, all taxes
owing by Borrower to any Governmental Authorities.

44 Insurance Coverages. Until the Obligations are fully satisfied, Bérrower shall maintain
and keep in force the following policies of insurance with respect to the Mortgaged Prope ty:

44.1 Insurance against loss or damage to the Mortgaged Property by fire 2:id any of
the risks covered by insurance of the type commonly known as "special form coverage” or its quialent
in an amount not less than the full repiacement cost {evidenced by a "Replacement Cost Endorsemunt")
of the Mortgaged Property;

4.42 During the course of any construction or repair of any improvements on the
Mortgaged Property, builder's completed value risk insurance against "all risks of physical loss,” including
collapse and transit coverage, during construction of such improvements, in non-reporting form;

4.4.3 Boiler and machinery insurance (to the extent the Mortgaged Property includes
items covered by such insurance), in such amounts as are reasonably satisfactory to Lender;

444 Coverage against sprinkler leakage;

445 Vandalism and malicious mischief insurance;
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446 Commercial general liability insurance on an "occurrence basis" against claims
for personal injury including bodily injury, death or property damage occurring on or about the Mortgaged
Property and the adjoining streets, sidewalks and passageways, with minimum protection to a limit of not
less than $5,000,000 (or such higher amounts as are required under any other Loan Document) with
respect to personal injury or death to any one or more persons or damage to property;

4.4.7 Worker's compensation insurance (including employer's liability insurance) for all
employees of Borrower engaged on or with respect to the Mortgaged Property in such amount as is
reasonably satisfactory to Lender, or, if such limits are established by law, in such amounts;

4.4.8 Flood insurance, in accordance with the National Flood Insurance Act of 1968, as
amended by tha Flood Disaster Protection Act of 1973, if any portion of the Mortgaged Property lies
within a flood *azard area designated by the Department of Housing and Urban Development, Federal
Insurance Admirist 2tion as a "Flood Hazard Area™

4.4.9 " Tusiness interruption and/or rental loss coverage for a period equal to the
reasonable period of time roquired to rebuild and restore the Mortgaged Property upon the occurrence of
a substantial destruction; anc

4410 Such other’insurance, and in such amounts, as may from time to time be
required by Lender.

45 Policy Requirements. The-irsirance coverages required above shall be insured under
policies: (i) in form satisfactory to Lender; (i) ;ssued by companies licensed by the state where the
Property is located, having a general policyholder s rating of A or better and financial rating of Class Xl or
better, according to the current Best's rating guide, anc otherwise satisfactory to Lender,; (iii) endorsed
with a standard Lender clause in favor of the Lender proviling not less than thirty days' notice to Lender
of any cancellation or change in coverage; (iv) endorsed to name Lender as additional insured and,
subject only to Permitted Exceptions (if any), as loss pavze) and (v} not subject to contribution or
co-insurance. Certificates of insurance, addressed to Lender, @vidnncing such insurance coverage, may
be delivered to Lender in lieu of the policies therefor, but only if 2arrower provides to Lender copies of
such policies. Certificates shall be delivered to Lender on or before ths date of this Morigage and,
thereafter, at least thirty (30) days before expiration of the existing puicics  If any insurance required
under this Mortgage is cancelled, expires, becomes void or voidable or oth¢rv.se becomes unsatisfactory
to Lender, Borrower shail place or cause to be placed new insurance cn *ie Mortgaged Property
reasonably satisfactory to Lender. In the event of any loss, Lender may make proct.of loss if not made
promptly by Borrower. Each insurance company concemned is hereby authorized a:d directed to make
payment under such insurance including return of unearned premiums, directly to Lerder instead of to
Borrower and Lender jointly, and Borrower appoints Lender, irevocably, as Borrower's atiurmev-in-fact to
endorse any draft therefor.

46 Instaliments for Insurance, Taxes and Other Charges. Without limiting the effec: ¢’ the

other provisions of this Aricle, Borrower, if required by Lender following an Event of Default hereunder by
Borrower, shall pay to Lender monthly an amount equal to one-twelfth (1/12) of the annual amount of all
Impositions and premiums for insurance policies required under this Article plus any additional sums
hecessary to pay, or establish adequate reserves for the payment of, such premiums and Impositions as
and when due. The amounts so paid shall be security for the premiums and Impositions and shall be
used in payment thereof if Borrower is not otherwise in default under this or any other Loan Document.
No amount so paid shall be deemed to be trust funds but may be commingled with general funds of
Lender and no interest shall be payable thereon. Notwithstanding Lender's holding of the escrow
account, nothing herein shall obligate Lender to pay any insurance premiums or real property taxes with
respect to any portion of the Project unless the Event of Default has been cured to the satisfaction of
Lender. If the Event of Default has been satisfactorily cured, Lender shall make available to Borrower
such funds as may be deposited in the escrow account from time to time for Borrower's payment of
insurance premiums or real property taxes due with respect to the Real Estate. Upon the occurrence of
an Event of Default under this Mortigage or any Loan Document, Lender shall have the right, at its
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election, to apply any amount so held against the Obligations. At Lender's option, Lender from time to

time may waive, and after any such waiver may reinstate, the provisions of this section requiring
installment payments.

ARTICLE 5
CASUALTY; CONDEMNATION

51 Casualty. If the Mortgaged Property is damaged by fire or other casualty, Borrower shall
promptly repair and restore the same to its condition prior to the damage. If, and only for so long as, the
following terms and conditions are fully satisfied by Borrower, Lender shall release insurance proceeds
for repair and vestoration of the Mortgaged Property; otherwise, and to the extent of any excess proceeds,
Lender sheli have the right to apply the proceeds toward reduction of the Obiligations:

331 No default under this or any other Loan Document shall have occurred and be
continuing uncurer,

5.1.2  Horigwer shall have delivered evidence satisfactory to Lender that the Mortgaged
Property can be fully repaire *-and restored within a period of time during which all payments coming due
under the Obligations are fully covered by the proceeds of business interruption or rental loss insurance
applicable to the loss or damage io *1e Mortgaged Property;

5.1.3 No holder of a Pennitted Encumbrance has a right to apply insurance proceeds
to the obligations secured by such Permitied Tncumbrance or, if it does, the holder has waived in writing
its right to do so;

5.1.4  No Lease is cancellable by the \essee on account of the casualty or, if it is, the
lessee has waived in writing its right to cancel;

5.1.5 The work is performed by a reputabie general contractor satisfactory to Lender in
its reasonable discretion under a fixed price or guaranteed maxirwrn price contract satisfactory to Lender
in its reasonable discretion, in accordance with plans and spesiicatinng satisfactory to Lender in its
reasonable discretion and in compliance with all Legal Requirements, and'nn work shall commence until
waivers of mechanics' liens have been filed by the general contractor aiid ! those claiming by, through,
or under the general contractor;

5.1.6  Borrower shall have deposited with Lender for disbursemerit.in connection with
the restoration the greater of (i) the applicable deductible under the insurance policics covering the loss;
or (iiythe amount by which the cost of restoration is estimated by Lender to exce:d tlie insurance
proceeds available for restoration:

5.1.7 The insurance proceeds are held by Lender (or an escrow agent satisfactery to
Lender) for disbursement periodically as the work progresses in amounts not exceeding 90% of tho.value
of labor and materials incorporated into the restoration. The remaining 10% will be released upon final
completion of the work in accordance with the aforesaid plans and specifications, and upon a receipt of a
release of liens from all contractors, subcontractors and materiaimen engaged in the restoration; and

5.1.8  Borrower has paid as and when due all of Lender's costs and expenses incurred
in connection with the collection of insurance proceeds, approval of plans, charges of Lender's inspection

representative and such reasonable fee as may be charged by Lender to monitor the restoration and
disburse the insurance proceeds.

5.2 Condemnation.

5.2.1 Inthe event of any condemnation or taking of any part of the Morigaged Property
by eminent domain, aiteration of the grade of any street, or other injury to or decrease in the value of the
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Mortgaged Property by any public or quasi-public authority or corporation, all Proceeds (including the
award or agreed compensation for the damages sustained) allocable to Borrower, after deducting
therefrom all costs and expenses (regardless of the particular nature thereof and whether incurred with or
without suit) including reasonable attorney's fees incurred by Lender in connection with the collection of
such Proceeds, shall be paid to Lender and applied, at Lenders election, (i} toward restoration of the
Mortgaged Property (in which case the terms and conditions applicable to restoration in the case of
casualty shalt apply); or (ii) to the Obligations. No settlement for damages sustained shall be made by
Borrower without Lender's prior written approval.

5.2.2 If prior to the receipt of the Proceeds by Lender, the Mortgaged Property shall
have been so'd on foreclosure of this Mortgage, Lender shall have the right to receive the Proceeds to the
extent of:

5.2.2.1 the full amount of all such Proceeds if Lender is the successful purchaser
at the foreclosure zale, nr

92272 it anyone other than Lender is the successful purchaser at the
foreclosure sale, in addition t>4he net sale proceeds to be received by Lender in connection with the sale,
any deficiency (as hereinafter drin2d) due to Lender in connection with the foreclosure sale, with legal
interest thereon, and reasonable counsel fees, costs and disbursements incurred by Lender in connection
with collection of such Proceeds of conjemnation and the establishment of such deficiency. For
purposes of this section, the word "detiziencv" shall be deemed to mean the difference between (A) the
net sale proceeds actually received by Lenser-as a result of such foreclosure sale less any reasonable
costs and expenses incurred by Lender in curiiection with enforcement of its rights under the Loan

Documents, and (B) the aggregate amount of all sum= which Lender is entitled to collect under the Loan
Documents.

5.2.3 Lender shall have the right to prosecite to final determination, or settlement, an
appeal or other appropriate proceedings in the name of Leiidér or Borrower, for which Lender is hersby
appointed as attorney-in-fact for Borrower, which appointment; %etg for security, is irrevocable. In that
event, the expenses of the proceedings, including reasonable covsisel fees, shall be paid first out of the
Proceeds, and only the excess, if any, paid to Lender shall be applied ts the Obligations.

5.24 Nothing herein shall fimit the rights otherwise aveilabla to Lender, at law or in
equity, including the right to intervene as a party to any condemnation proceesing

ARTICLE 6
DEFAULTS; REMEDIES

6.1 Right to Make Advances. If Borrower should fail to pay or perform any of its Colinations
with respect to the Mortgaged Property as required under Article 3 and Article 4 of this Moitaasa, or
otherwise fails to pay or perform any of its other Obligations under this or any other Loan Documer: ‘hen
Lender, at its election, shall have the right, but not the obligation, to make any payment or expenditure
and to take any action which Borrower should have made or taken or which Lender deems advisable to
protect the security of this Mortgage or the Mortgaged Property. Such action shall be without prejudice to
any of Lender's rights or remedies available under this Mortgage or the other Loan Documents or
otherwise at law or in equity. All such sums, as well as costs and expenses, advanced by Lender shali be
due immediately from Borrower to Lender, shall become part of the Obiigations secured by this Mortgage
and the other Loan Documents, and shall bear interest (including any judgment obtained on account of
any of the Obligations) at the applicable rate provided in the Loan Documents in effect after maturity or
default (the "Default Rate") until repayment in full to Lender.

8.2 Events of Default. The occurrence of any one or more of the following events shall, at
the election of Lender, constitute an Event of Default under this Mortgage:

115104317 14



1008540005 Page: 17 of 31

UNOFFICIAL COPY

6.2.1  Any default or Event of Defauit (subject to any applicable cure period) under any
of the other Loan Documents;

6.2.2 Failure to pay any sum required to be paid under this Mortgage as and when
due;

6.2.3 Any breach of warranty or other violation of any provision contained in Article Il of
this Mortgage;

824 The commencement by any Obligor of any bankruptcy, reorganization, debt
arrangement. or other case or proceeding under any state or federal bankruptcy or insolvency law or any
dissolution-ur licuidation proceeding:

3.2.5. Any bankruptcy, reorganization, debt arrangement, or other case or proceeding
under any state ¢: feueral bankruptcy or insolvency law, or any dissolution or liquidation proceeding, is
involuntarily commencad #nainst or in respect of any Obligor, or an order for relief is entered in such
proceeding and not distnissed within the period of time, if any, expressly agreed to be permitted by
Lender under the Loan Doru nents;

6.26 The occurmnce of any Transfer;

6.2.7 Nonperformance i, or noncompiiance with, any of the agreements, covenants,
conditions, warranties, representations or cioar provisions contained in this Mortgage (if and only to the
extent not included in any of the occurrences iis’ad above), which nonperformance or noncompliance is
not cured and remedied within fifteen (15) days after r<tice thereof is given to Borrower; or

6.2.8 The failure of any Obligor to pay, parform or satisfy any of the Obligations of such
Obligor when due and/or the occurrence of an Event of De’av”; or default after applicable notice and cure
period under any instrument or agreement evidencing or gove.ning any of the Obligations, including,
without limitation, the failure of any Obligor or any other obligor incer the Inventory Finance Agreements
and/or the Existing Loan Documents to pay, perform or satisfy any of it=-obligations under the Inventory
Finance Agreements and/or the Existing Loan Documents when due a(id/or the occurrence of an Event of
Default or default after applicable notice and cure period under any of the irantory Finance Agreements
and/or the Existing Loan Documents.

6.3 Remedies; Execution. Upon the occurrence of an Event of Cefault, and at ail times
thereafter:

6.3.1 Lender shall have the right to declare and accelerate any and 2% “¢ligations
(including interest thereon at the Default Rate) pursuant to the terms of the Loan Docuinzrtz to be
immediately due and payable and to enforce its rights under this Mortgage and the otrsr-toan
Documents by exercising such remedies as are available to Lender under applicable law, either by suit in
equity or action at law, or both, whether for specific performance of any provision contained in this
Mortgage or any of the other Loan Documents or in aid of the exercise of any power granted in this
Mortgage or the other Loan Documents,

6.3.2 Lender shall have the right to obtain judgment for the Obligations (including all
amounts advanced or to be advanced by Lender under Section 6.1 above, all costs and expenses of
collection and suit, including any bankruptcy or insolvency proceeding affecting any Obligor, and
reasonable attorneys' fees incurred in connection with any of the foregoing) together with interest on such
judgment at the Default Rate until payment in full is received by Lender and Lender shall have the right to
obtain execution upon the Mortgaged Property on account of such judgment.

6.3.3 Lender may institute an action of mortgage foreclosure, or take such other action
at law or in equity for the enforcement of this Mortgage and realization on the mortgage security or any
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other security herein or elsewhere provided for, as the law may allow, and may proceed therein to final
judgment and execution for (a) the entire unpaid balance of the principal debt, with interest at the Default
Rate, together with all other sums due from Borrower in accordance with the provisions of this Mortgage
and the other Loan Documents, including all sums which may have been loaned by Lender to Borrower
after the date of this Mortgage, all sums which may have been advanced by Lender for taxes, water or
sewer rents, other lienable charges or claims, insurance or repairs or maintenance, and all costs of suit,
including reasonable counsel fees and (b) for the entire balance due as to the principal debt and all such
amounts, sums, costs and fees relating to or under the Existing Loan Documents. Borrower authorizes
Lender at its option to foreclose this Mortgage subject to the rights of any tenants of the Morigaged
Property, and the failure to make any such tenants parties defendant to any such foreclosure proceedings
and to foreclese their rights will not be asserted by Borrower as a defense to any proceedings instituted
by Lender.ic r2cover the indebtedness and Obiigations secured hereby or any deficiency remaining
unpaid after any foreclosure sale of the Mortgaged Property; however, nothing herein gontained shall
prevent Borrowor ‘rom asserting in any proceedings disputing the amount of the deficiency or the

sufficiency of any. wid at such foreclosure sale that any such tenants adversely affect the value of the
Mortgaged Property.

6.4 Remedies. (.clisction of Income. Upon the occurrence of an Event of Default and at all
times thereafter, Lender may, 2. eny time without notice, either in person, by agent or by a receiver
appointed by a court, and withoui tegard to the adequacy of any security for the Obligations, enter upon
the Mortgaged Property and, with or viithout taking possession of the Mortgaged Property, and with or
without legal action, collect all Incoma.and. after deducting all costs of collection and administration
expense including attorneys’ fees and ‘resecnable reserves, apply the net Income to any of the
Obligations in such order and amounts as Le.”er in its sole discretion may determine, or any of the
following in such order and amounts as Lender i its sole discretion may elect: the payment of any sums
due, or accumulation of necessary reserves for, [iayment of all costs and expenses arising from or
incurred in connection with (i) the preservation and prutciion of the validity and pricrity of the lien of this
Mortgage; (i} the preservation and protection of the Ni¢rigaged Property; (i) compliance with Legal
Requirements; and (iv) fulfiling any obligations of Borrowes o any other obligor or guarantor under the
Permitted Exceptions, the Leases, this Mortgage or the Loan Documents or the Existing Loan Document.
Lender shall not be accountabie for more monies than it actually rsceives from the Mortgaged Property
nor shall it be liable for failure to collect the Income. Lender shall havr, the right to determine the method
of collection and the extent to which enforcement of collection of inceine shall be prosecuted and
Lender's judgment shall be deemed conclusive and reasonable.

6.5 Remedies; Repossession. Upon the occumrence of an Event of Default and at all times
thereafter, Lender shall have the right to take possession of any portion of the Viortaaged Property
constituting fixtures or other personal property subject to the UCC, and any records reria’ning thereto.
Lender shall have the right to use, operate, manage, lease or otherwise control the Mortgcges Property in
any lawful manner and, in its sole discretion but without any obligation to do so, insure, mairi@in, repair,
renovate, alter or remove such Mortgaged Property; use, in connection with any assemoly, use or
disposition of such Mortgaged Property any trade mark, trade name, trade style, copyright, brand, petent
right or technical process used or utilized by Borrower; sell or otherwise dispose of all or any of such
Mortgaged Property at any public or private sale at any time or times without advertisement or demand
upon or notice to Borrower, all of which are expressly waived to the extent permitted by law, with the right
of Lender or its nominee to become purchaser at any sale (unless prohibited by statute) free from any
equity of redemption and from all other claims, and after deducting all legal and other expenses for
maintaining or selling such Mortgaged Property, and all attorneys' fees, legal or other expenses for
collection, sale and delivery, apply the remaining proceeds of any sale to pay (or hold as a reserve
against) the Obligations and exercise all rights and remedies of a secured party under the UCC or any
other applicable law.

6.6 Remedies: Appointment of Receiver. Upon the occurrence of an Event of Default and at
all times thereafter, Lender may, without notice and without giving a bond to Borrower or anyone ¢laiming
through Borrower, obtain appointment of a receiver for the Mortgaged Property without regard to the
adequacy of any security for the Obligations.
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6.7 Remedies; Actions Prior to Acceleration. Lender shall have the right, from time to time,

to bring an appropriate action or actions to recover any sums required to be paid by Borrower under the
terms of this Mortgage, as they become due, without regard to whether or not the Obligations shall be
due and payable in full, and without prejudice to the right of Lender thereafter to bring an action of

mortgage foreclosure, or any other action, for any default by Borrower existing at the time the earlier
action was commenced.

6.8 No Marshalling. Any of the Mortgaged Property sold pursuant to any writ of execution
issued on a judgment obtained on the Obligations or pursuant to any other judicial proceedings relating to
the Loan Documents or this Mortgage or the Existing Loan Documents, may be sold in one parcel, as an
entirety, or in such parcels, and in such manner or order as Lender, in its sole discretion, may elect.

6.9 Uther Remedies. Lender may exercise all rights and remedies contained in any other
instrument, document, agreement or other writing heretofore, concurrently or in the future executed by
Borrower or any otier narson or entity in favor of Lender in connection with the Obligations or any part
thereof, without prejuciics to the right of Lender thereafter to enforce any appropriate remedy against
Borrower. Lender shall liave the right to pursue all remedies afforded to a lender under applicable law,
and shall have the benefit of 4" of the provisions of such applicable law, including all amendments thereto
which may become effective fror tine to time after the date hereof.

6.10  Rights and Remedies (um ilative.

6.10.1 All rights and remeuizs, of Lender as provided in this Mortgage and the other
Loan Documents shall be cumulative and ‘cariurrent, may be pursued separately, successively or
together against Borrower or the Morigaged Propert. or both, or any other collateral securing the
Obligations, at the sole discretion of Lender and miy b2 exercised as often as occasion therefor shall
arise. The failure to exercise any such right or remedy; shall in no event be construed as a waiver or
release thereof. Further, Borrower acknowledges and agrezs *hat the Loan Documents provide for cross
default and cross collateralization as to the Obligations urid=r and related to the Loan and as to the
obligations under and relating to the Existing Loan Documents. Accordingly, all rights and remedies of
Lender as provided in this Mortgage, the other Loan Document, tz existing Loan Documents also shall
be cumulative and concurrent, may be pursued separately, successively o together against Borrower or
the Mortgaged Property, or both, or any other collateral securing same, 3" the sole discretion of Lender
and may be exercised as often as occasion therefor shall rise. The failure tc exercise any such remedy
as to the cross default and/or cross collateralization provisions shall in no eveiit k= construed as a waiver
or release thereof,

6.10.2 Any failure by Lender to insist upon strict performance by Borrcwer >f any of the
terms and provisions of this Mortgage or the other Loan Documents or the Existing Loan Guctairants shall
not be deemed to be a waiver of any of the terms or provisions of this Mortgage or the ‘c%ier Loan
Documents or the Existing L.oan Documents and Lender shall have the right thereafter to insist uoon strict
performance by Borrower of any and all of them.

ARTICLE 7
LOCAL LAW PROVISIONS

71 Principles of Construction. In the event of any inconsistencies between the terms and
conditions of this Article 7 and the terms and conditions of this Mortgage, the terms and conditions of this
Article 7 shall control and be binding.

7.2 Maximum Principal Sum. Notwithstanding anything herein to the contrary, it is agreed
that the maximum principal amount of indebtedness secured by this Mortgage, including ail
advancements, at any one time shall not exceed Twenty-Nine Million Forty Thousand Dollars
($29,040,000.00). Borrower acknowledges and agrees that this Mortgage secures all of (a) the entire
principal amount of the Note and interest accrued thereon, regardless of whether (i) any or all of the loan
proceeds are disbursed on or after the date hereof: (ii) the outstanding principal is repaid in whole or part;
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or (iii) future advances are made at a later date, (b) any and all litigation and other expenses and (c) any
other amounts as provided herein or in any of the other Loan Documents, including, without limitation, the
payment of any and all loan commissions, service charges, liquidated damages, expenses and advances
due to or paid or incurred by Lender in connection with the Loan, all in accordance with the loan
commitment issued in connection with this transaction and the Loan Documents. It is agreed that any
future advances and all interest accruing thereon, made by Lender for the benefit of Borrower, whether
made under this Mortgage or the other Loan Documents, whether or not such advances are obligatory or
are made at the option of Lender, and whenever made from and after the date of this Mortgage shall be
equally secured by this Mortgage and shall (x) have the same priority as all amounts, if any, advanced as
of the date hereof and (y) be subject to all of the terms and provisions of this Mortgage. This Mortgage
shall be valid and have priority to the extent of the full amount of the indebtedness secured hereby over
all subseoucnt liens and encumbrances, including statutory liens, excepting solely taxes and
assessments levied on the Mortgaged Property and given priority by law.

7.3 In Re:n_Proceedings. Mortgage foreclosures and other In Rem proceedings against
Borrower may be broug¥t.in the County in Illinois in which the Mortgaged Property is located or any
federal court of competer: jizisdiction in lllinois.

74 linois Mortgage roreclosure Law. It is the intention of Borrower and Lender that the
enforcement of the terms and provisiuns of this Mortgage shall be accomplished in accordance with the
Hiinois Mortgage Foreclosure Act (733 'LCS 515-1101 et seq., as amended from time to time, the “IMFL")
and with respect to the IMFL, Borrower aqre2s and covenants that:

7.41 Borrower and Lender.<huil have the benefit of all of the provisions of the IMFL,
including all amendments thereto which may beciome effective from time to time after the date hereof. In
the event any provision of the IMFL which is specifically ieferred to herein may be repealed, Lender shall
have the benefit of such provision as most recently existi: 1g prior to such repeal, as though the same were
incorporated herein by express reference;

7.42 if any provision of this Mortgage shali 5rent to Lender any rights or remedies
upon default of Borrower that are more limited than the rights tha’ would otherwise be vested in Lender
under the IMFL in the absence of said provision, Lender shall be vested with the rights granted in the
IMFL to the fullest extent permitted by law.

7.43 Wherever provision is made in this Mortgage or theothar Loan Documents for
insurance policies to bear mortgage clauses or other loss payable clauses or edorzements in favor of
Lender, or to confer authority upon Lender to seftle or participate in the settlete.nt of losses under
policies of insurance or to hold and disburse or otherwise contro! use of insurance proceeds, from and
after the entry of judgment of foreclosure, ail such rights and powers of Lender shall coisinie in Lender
as judgment creditor or lender until confirmation of sale;

744 All advances, disbursements and expenditures made or incurred by Lender
before and during a foreclosure, and before and after judgment of foreclosure, and at any time prior to
sale, and, where applicable, after sale, and during the pendency of any related proceedings, or the
following purposes, in addition to those otherwise authorized by any or all of this Mortgage, the other
Loan Documents and the IMFL (collectively “Protective Advances"), shali have the benefit of alf applicable
provisions of the IMFL. To the maximum extent allowed under the IMFL, including, without limitation,
those provisions of the IMFL described below:

7.4.4.1 all advances by Lender in accordance with the terms of this Mortgage or
the other Loan Documents to: (A) preserve, maintain, repair, restore or rebuild the improvements upon
the Mortgaged Property; (B) preserve the lien of this Mortgage or the priority thereof; or (C) enforce this
Mortgage, as referred to in Subsection (b)(5) of Section 15-1302 of the IMFL;

7.442 payments by Lender of (A) principal, interest or other obligations in
accordance with the terms of any senior mortgage or other prior fien or encumbrance (provided, however,
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that nothing in this section shall be construed as authorizing the existence of any senior mortgage or
other prior lien or encumbrance); (B) real estate taxes and assessments, general and special and all
other taxes and assessments of any kind or nature whatsoever that are assessed or imposed upon the
Mortgaged Property or any part thereof: (C) other obligations authorized by this Mortgage; or (D) with
court approval, any other amounts in connection with other liens, encumbrances or interests reasonably
necessary to preserve the status of title, as referred to in Section 15-1505 of the IMFL:

7.4.4.3 advances by Lender in settlement or compromise of any claims asserted
by claimants under senior mortgages or any other prior liens (provided, however, that nothing in this
section shall be construed as authorizing the existence of any senior mortgage or other prior lien);

7.4.44 attomeys' fees and other costs incurred: (A) in connection with the
foreclosure of (nis Mortgage as referred to in Sections 1504(d) and 15-1510 of the IMFL; (B) in
connection with an; action, suit or proceeding brought by or against Lender for the enforcement of this
Mortgage or arising frum the interest of Lender hereunder; or (C) in preparation for or in connection with
the commencement, prozasution or defense of any other action related to this Mortgage or the Mortgaged
Property;

7.4.4.5 lender's fees and costs, including attorneys' fees, arising between the
entry of judgment of foreclosure‘and the confirmation hearing as referred to in Subsection 15-
1508(b)(1) of the IMFL;

7446 expenses —scductible from proceeds of sales referred to in
Subsections 15-1512(a) and (b} of the IMFL;

7.4.4.7 expenses incurred and expenditures made by Lender for any one or
more of the following: (A) premiums for casualty ana “ability insurance paid by Lender whether or not
Lender or a receiver is in possession, if reasonably requrred. in reasonable amounts, and all renewals
thereof, without regard to the limitation to maintaining of @xistina insurance in effect at the time any
receiver or lender takes possession of the Mortgaged Property 'nnosed by Subsection 15-1704(c)(1) of
the IMFL; (B) repair or restoration of damage or destruction in exc:ss of available insurance proceeds or
candemnation awards; (C) payments deemed by Lender to be required fo: the benefit of the Mortgaged
Property or required to be made by the owner of the Mortgaged Propeity under any grant or declaration
of easement, easement agreement, agreement with any adjoining land own<rs or instruments creating
Covenants or restrictions for the benefit of or affecting the Mortgaged Propztv; and (D) shared or
common expense assessments payable to any association or corporation in ‘which the owner of the
Mortgaged Property is a member in any way affecting the Mortgaged Property.

All Protective Advances shall be so much additional indebtedness secured by thiswza¥;age, and
shall become immediately due and payable without notice and with interest thereon from the date of the
advance until paid at the rate of interest payable after default under the terms of the Note.

This Mortgage shall be a lien for all Protective Advances as to subsequent purchasers and
judgment creditors from the time this Mortgage is recorded pursuant to Subsection (b)(5) of Section 15-
1302 of the IMFL.

All Protective Advances shall, except to the extent, if any, that any of the same is clearly contrary
to, or inconsistent with, the provisions of the IMFL, apply to and be included in:

1. any determination of the amount of indebtedness secured by this Mortgage at any time;

2. the indebtedness found due and owing to Lender in the judgment of foreclosure and any
subsequent supplemental judgments, orders, adjudications or findings by the court of any additional

11510431.7 19




1008540005 Page: 22 of 31

UNOFFICIAL COPY

indebtedness becoming due after such entry of judgment, it being agreed that in any foreclosure
judgment, the court may reserve jurisdiction for such purpose;

3 if the right of redemption has not been waived by this Mortgage, computation of the
amount required to redeem, pursuant to Subsections 5-1603(d)(2) and (e) of the IMFL;

4 determination of amounts deductible from sale proceeds pursuant to Section 15-1512 of
the IMFL;

5. application of income in the hands of any receiver or lender in possession: and

6. computation of any deficiency judgment pursuant to Subsections 15-1508(b)(2), 15-
1508(e) and Sectien 15-1511 of the IMFL.

7.4.4.8 In addition to any provision of this Mortgage authorizing the Lender to
take or be placed in possezsion of the Mortgaged Property, or for the appointment of a receiver, Lender
shall have the right, in acce:dnnce with, and subject to, Sections 15-1701 and 15-1702 of the IMFL, to be
placed in possession of the 'ortgaged Property or at its request to have a receiver appointed, and such
receiver, or Lender, if and when blaced in possession, shall have, in addition to any other powers
provided in this Mortgage, all rights, powers, immunities, and duties as provided for in Sections 15-1701,
15-1703 and 15-1704 of the IMFL; and

7.44.9 Bomower acinowledges that (i)the Mortgaged Property does not
constitute agricultural real estate, as said terii i« defined in Section 15-1201 of the IMFL or residential
real estate as defined in Section 15-1219 of the IMTL and {ii) the entire principal obligation secured
hereby constitutes a “loan secured by a mortgage ¢n real estate” within the purview of the operation of
815 ILCS 204/4{1)(1).

74410 To the full extent permitied by law, Borrower agrees that it will
not, at any time or in any manner whatsoever, take any advantuge. of any stay, exemption or extension
law or any so-called "Moratorium Law" now or at any time herea®er in farce, nor take any advantage of
any law now or hereafter in force providing for the valuation or apprai¢ement of the Mortgaged Property,
or any part thereof, prior to any sale thereof to be made pursuant to any pruvicions herein contained, or to
any decree, judgment or order of any court of competent jurisdiction; or after such sale, claim or exercise
any rights under any statute now or hereafter in force to redeem the Mortgaged ronerty so sold, or any
part thereof, or relating to the marshalling thereof, upon foreclosure sale or other enfaizement hereof. To
the full extent permitted by law, Borrower hereby expressly waives any and all rights it may have to
require that the Mortgaged Property be sold as separate tracts or units in the event of fo'eclcsure. To the
full extent permitted by law, Borrower hereby expressly waives any and all rights of redan:otion and
reinstatement under the IMFL, on its own behalf, on behalf of all persens claiming or having up-interest
(direct or indirect) by, through or under Borrower and on behalf of each and every person acquirieg.any
interest in, or title to, the Mortgaged Property subsequent to the date hereof, it being the intent herso that
any and all such rights of redemption or reinstatement of Borrower and such other persons are and shall
be deemed to be hereby waived to the fullest extent permitted by applicable law. To the fullest extent
permitted by law, Borrower agrees that it will not, by invoking or utilizing any applicable law or laws or
otherwise, hinder, delay or impede the exercise of any right, power or remedy herein or otherwise granted
or delegated to Lender, but will permit the exercise of every such right, power and remedy as though no
such law or laws have been or will have been made or enacted. To the fullest extent permitted by law,
Borrower hereby agrees that no action for the enforcement of the lien or any provision hereof shall be
subject to any defense that would not be good and valid in an action at law upon the Note.

H) Lender shall have the right and option to commence a civil action to foreclose this
Mortgage and to obtain a decree of foreclosure and sale subject to the rights of any tenant or tenants of
the Mortgaged Property having an interest in the Mortgaged Property prior to that of Lender. The failure
to join any such tenant or tenants of the Mortgaged Property as party defendant or defendants in any
such civil action, or the failure of any decree of foreclosure and sale to foreclose their respective rights,
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shall not be asserted by Borrower as a defense in any civil action instituted to collect the debt secured
hereby, or any part thereof or any deficiency remaining unpaid after foreclosure and sale of the
Mortgaged Property, any statute or rule of law at any time existing to the contrary notwithstanding.

Notwithstanding anything contained in this Mortgage to the contrary, if any provision in this
Mortgage shall be inconsistent with any provision of the IMFL, the provisions of the IMFL shall take
precedence over the provisions of this Mortgage with respect to such inconsistent provision, but shall not
invalidate or render unenforceable any other provision of this Mortgage that can be construed in a
manner consistent with the IMFL.

7.5 . Variable Rate: Additional Interest. This Mortgage secures the full and timely payment
and performanc: of the Obligations, including, among other things, the obligation to pay interest on the
unpaid principa! oalance at a variable rate of interest as provided in the Loan Agreement,

76 Ingaraice Default. In the event Borrower, at any time, fails to provide Lender with
evidence of the insuranu. ~overage as required by this Mortgage, Lender may purchase the insurance
coverage at Borrower's expense to protect Lender's interests in the Mortgaged Property. Pursuant to 815
ILCS 180/10, such insurance iy, but need not, protect Borrower's interests, and Lender shall be under
no obligation to so protect Borrover's interests. The insurance coverage that Lender purchases on behaif
of Borrower may not pay any claiin.inat Borrower makes or any claim that is made against Borrower in
connection with the Mortgaged Property. Yorrower may later cancel any insurance coverage purchased
by Lender, but only after providing Lendsr ith evidence that insurance coverage has been obtained as
provided for in this Morigage. In the event Lundar purchases all or any portion of the insurance coverage
for the Mortgaged Property or as otherwise rezuizad hereunder, Borrower will be responsible for all costs
and expenses of such insurance coverage, including.hut not limited to, interest and any other charges
imposed by Lender in connection with the purchase of tha insurance coverage, until the effective date of
the cancellation or expiration of the insurance coverare.) The costs and expenses of any insurance
coverage purchased by Lender shall be added to Mortgaye secured hereby. Borrower acknowledges
that the cost of the insurance coverage purchased by Lende: rursuant hereto may be more than the cost
of insurance such Borrower may be able to obtain on its owii_~ For purposes of the lllinois Collateral
Protection Act, 815 ILCS 180/1 et. seq., Borrower hereby acknowizdges Lender’s right pursuant to this
paragraph to obtain collateral protection insurance.

77 Use of Proceeds. Borrower represents and warrants to Lanuer (i) that the proceeds of
the Note secured by this Mortgage will be used for the purposes specified in %15 ILCS 205/4 (or any
substitute, amended or replacement statute), and that the indebtedness securcd Fareby constitutes a
business loan that comes within the purview of said 815 ILCS 205/4, and (ii} that the Loan evidenced by
the Note is an exempted transaction under the Truth In Lending Act, 15 U.S.C. §1601 et seq.

7.8 Interest Laws. 1t being the intention of Lender and Borrower to comply with'the laws of
the State of llincis, it is agreed that notwithstanding any provision to the contrary in the lote,. this
Mortgage or any of the other Loan Documents, no such provision shall require the payment or pernii the
collection of any amount ("Excess Interest”) in excess of the maximum amount of interest permitted by
law to be charged for the use or detention, or the forbearance in the collection, of all or any portion of the
indebtedness evidenced by the Note. If any Excess Interest is provided for, or is adjudicated to be
provided for, in the Note, this Mortgage or any of the other Loan Documents, then in such event: (a) the
provisions of this Section 7.8 shall govem and control; (b) neither Borrower nor any other party obligated
under the terms of the Note or any of the other Loan Documents shall be obligated to pay any Excess
Interest; (c) any Excess Interest that Lender may have received hereunder shall, at the option of Lender,
be (i) applied as a credit against the then unpaid principal balance under the Note, accrued and unpaid
interest thereon not to exceed the maximum amount permitted by law, or both, (ii) refunded to the payor
thereof, or (iii) any combination of the foregoing; (d) the interest Rate {as that term is defined in the Loan
Agreement, as defined below) shall be subject to automatic reduction to the maximurn lawful contract rate
allowed under the applicable usury laws of the aforesaid State of Illinois, and the Note, this Mortgage and
the other Loan Documents shall be deemed to be automatically reformed and modified to reflect such
reduction in the Interest Rate; and (e) neither Borrower nor any other party obligated under the terms of
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the Note or any of the other Loan Documents shall have any action against Lender for any damages
whatsoever arising out of the payment or collection of any Excess Interest.

79 Forbidden Entity. Borrower hereby certifies that it is not a "forbidden entity" as that term
is defined in Section 22.6 of the lllinois Deposit of State Moneys Act, 15 ILCS 520/22.6; Public Act 094-
0079.

7.10  No Lien Management Agreements and Broker Agreements. Borrower shall include a "no

lien" provision in any property management agreement hereafter entered into by Borrower with a property
manager for the Morigaged Property, whereby such property manager waives and releases any and all
mechanics lien rights that such property manager, or anyone claiming through or under such property
manager, may. t.ave pursuant to the lllinois Mechanics Lien Act, 770 ILCS 60/1 et. seq. Such property
management a;reament, containing such "no lien" provision or a short form thereof, shall, at Lender's
request, be reca’ded with the Recorder of Deeds of Cook County, lilinis, as appropriate. In addition,
upon Lender's recues., Borrower shall cause such property manager to enter into a subordination of
management agreement with Lender, in recordable form, whereby such property manager subordinates
present and future lien rio*c> and those of any party claiming by, through or under such property
manager, to the lien of this Mortgage. Any agreement entered into hereafter by Borrower with any
"broker" (as defined in the Rea! Estate License Act, 225 ILCS 455/1 et. seq.} that is an affiliate of
Borrower for the purpose of selling, 'zusing or otherwise conveying an interest in the Mortgaged Property
shall contain a "no lien” provision whe’eby such broker waives and releases any and all lien rights that
such broker, or anyone claiming through or-under such broker, may have pursuant to the Commercial
Real Estate Broker Lien Act, 770 ILCS 15/! <cceq. Atthe request of Lender, Borrower shall cause each
such broker to enter into a subordination agrueinent with Lender, in recordable form, whereby such
broker, on its own behalf or on behalf of any party claiming by, through or under such broker,
subordinates present and future lien rights to the lien of this Mortgage.

711 Release. When all sums secured hereby *ave been fully paid and all other obligations
secured hereby have been fully performed and satisfied, Lenue: shall release the lien of this Mortgage.

ARTICLE 8
MISCELLANEOUS

8.1 Lender's Powers. Without affecting the liability of any other oe.son liable for the payment
of any obligation herein mentioned, and without affecting the lien or charge of *his Mortgage upon any
portion of the Mortgaged Property not then or theretofore released as security of tha full amount of all
unpaid obligations, Lender may, from time to time and without notice (i) release ary person so liable,
(ii} extend the maturity or alter any of the terms of any such obligation, (iii) grant otier ‘ndulgences,
(iv) release or reconvey or cause to be released or reconveyed at any time at Lender's optior ory parcel,
portion or all of the Mortgaged Property, (v) take or release any other or additional secuat, for any
obligation herein mentioned, or (vi) make compositions or other arrangements with debtors il relation
thereto.

82 Additional Security. No other security now existing, or hereafter taken, to secure the
obligations secured hereby shall be impaired or affected by the execution of this Mortgage; and all
additional security shall be taken, considered and held as cumulative. The taking of additional sacurity,
execution of partial releases of the security, or any extension of the time of payment of the indebtedness
shail not diminish the force, effect or lien of this Mortgage and shall not affect or impair the liability of any
maker, surety or endorser for the payment of said indebtedness. In the event Lender at any time holds
additional security for any of the Obligations secured hereby, it may enforce the sale thereof or otherwise
realize upon the same, at its option, either before, concurrently, or after a sale is made hereunder,

8.3 Indemnity. Except to the extent relating to the negligence or willful misconduct of Lender,
Borrower shall indemnify, defend and hold Lender harmiess from and against any claims, expenses,
demands, losses, costs, fines or liabilities of any kind (including those involving death, personal injury or
property damage and including reascnable attorneys' fees and costs) arising from or in any way related to
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the failure of Borrower to comply with, or the failure of the Mortgaged Property to be kept in compliance
with, the Legal Requirements, Applicable Environmental Laws, the Leases and the Permitted Exceptions.
The indemnification of Borrower under this section shall survive the release or termination of this
Mortgage and shall remain effective notwithstanding any foreclosure of this Mortgage or other execution
against the Mortgaged Property or acceptance of a deed in lieu of foreclosure. Except as set forth in the
first sentence of this Section 8.3, the indemnification agreement of Borrower under this section is

specifically excepted from any limitation of liability provision contained in this or any other Loan
Document.

84 Successors and Assigns. This Mortgage applies to, inures to the benefit of and binds ail
parties hereto their heirs, legatees, devisees, administrators, executors, successors and assigns.

8.5 Amendments. This Mortgage or any provision hereof cannot be waived, changed,
discharged or teimiinted orally, but only by an instrument in writing signed by the party against whom
enforcement of anv v2.ver, change, discharge or termination is sought.

8.6 Notices. “E=ch notice and communication under this Mortgage shall be in writing and
shall be given by either hanc-delivery, first class mail {postage prepaid), or certified or registered mail,

return receipt requested, or relizoi» overnight commercial courier (charges prepaid), to the following
addresses:

If to Borrower:

Fields Imports, Inc.
700 Frontage Road
Northfield, lllinois 60093
Attention: John R. Fields

With a copy to:

Fields Auto Group

2100 Frontage Road
Glencoe, lllinois 60022
Attention: Shemnin L. Pelinski

Ifto Lender:

BMW Financial Services NA, LLC

5550 Britton Parkway

Hilliard, Ohio 43026

Attention: General Manager, Retailer Finance Department

With a copy to:

BMW Financial Services NA, LLC

5550 Britton Parkway

Hilliard, Ohio 43026

Attention: General Manager, Legal Department

Notice by overnight courier shall be deemed to have been given and received on the following
business day. Notice by mail shall be deemed to have been given and received three (3) calendar days
after the date first deposited in the United States Mail. Notice by hand delivery shall be deemed to have
been given and received upon delivery. A party may change its address by giving written nctice to the
other party as specified herein. No notice to Borrower or Lender shali be deemed ineffective if not
received by a party other than Borrower or Lender upon whom a copy of such notice is to be served
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pursuant to the provisions of this Mortgage, as long as the Borrower or Lender, as applicable, received
and/or refused notice and the party giving notice used reasonable diligence in its efforts to serve notice
upon those other than Borrower and Lender, as applicable, listed above.

8.7 Applicable Law. This Mortgage shall be governed by and construed in accordance with
the law of lllinois, without regard to choice of law rules.

88 Invalidity of Certain Provisions. Every provision of this Mortgage is intended to be
severable. In the event any term of provisions hereof is declared to be illegal or invalid for any reason

whatsoever by a court of competent jurisdiction, such illegality or invalidity shall not affect the balance of
the terms and provisions hereof, which terms and provisions shall remain binding and enforceable. If the
lien of this lviangage is invalid or unenforceable as to any part of the debt, or if the lien is invalid or
unenforceable 75 in any part of the Mortgaged Property, the unsecured or partially secured portion of the
debt shall be coraplately paid prior to the payment of remaining and secured or partially secured portion
of the debt, and %! ravments made on the debt, whether voluntary or under foreclosure or other
enforcement action or ‘oi=cadure, shall be considered to have been first paid on and applied to the full
payment of that portion of t" debt which is not secured or fully secured by the lien of this Morigage.
Nothing contained in this Mcrtgage or in any other Loan Document shall require Borrower to pay, or
Lender to accept, interest in an arioint which would subject Lender to penalty under applicable law.

89 Subrogation. To the extert that proceeds of the Note are used to pay any outstanding
lien, charge or prior encumbrance agair<t the Morigaged Property, such proceeds have been or will be
advanced by Lender at Borrower's request a%.c.! ender shall be subrogated to any and all rights and liens
held by any owner or holder of such outstandir jiens, charges and prior encumbrances, irrespective of
whether said liens, charges or encumbrances are ‘eleased.

8.10 Declaration of No Set-Off Within teii /iC) days after requested to do so by Lender,
Borrower shall certify to Lender or to any proposed ass’gnee of this Mortgage or participant in the
Obligations in a writing duly acknowledged, the amount o riincipal, interest and other charges then

owing on the Obligations secured by this Mortgage and whether trere are set-offs or defenses against
them.

8.11  Joint and Several Liability. if Borrower, or any successcr-orarantee of Borrower, shall be
more than one person, all Obligations of Borrower under this Mortgage snel. he joint and several and
shall bind and affect ail persons who are defined as "Borrower" as fully as though all of them were
specifically named herein wherever the word "Borrower" is used.

8.12  Non-Foreign Entity.

8.12.1 Borrower hereby certifies, under penalty of perjury, that: (i) Borrov:eris not a
foreign corporation, foreign partnership, foreign trust or foreign estate, as those terms are defired'in the
Internal Revenue Code of 1986, as amended and regulations promulgated thereunder; and (i) Boriower's
principal place of business is set forth in the introduction paragraph of this Mortgage.

8.122 Borrower warrants that withholding of tax will not be required in the event of any
disposition of the Mortgaged Property, or any portion thereof, pursuant to the terms of this Mortgage.
Borrower covenants and agrees to execute such further certificates, which shall be signed under penailty
of perjury, as Lender shall require. The provisions of this section shall survive the foreciosure or other
execution upon the lien of this Mortgage or acceptance of a deed in lieu of foreclosure.

813  Waiver of Statutory Rights. To the extent permitted by law, Borrower hereby agrees that
it shall not and will not apply for or avail itself of any appraisement, valuation, stay, extension or
exemption laws, or any so called "Moratorium Laws," now existing or hereafter enacted, in order to
prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby waives the benefit of such
laws. Borrower for itself and all who may claim through or under it waives any and all right to have the
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property and estates comprising the Mortgaged Property marshaled upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreciose such lien may order the Mortgaged
Property sold as an entirety. Borower hereby waives any and all rights of redemption from sale under
any judgment of foreclosure of this Morigage on behalf of Borrower and on behalf of each and every
person acquiring any interest in or title to the Mortgaged Property of any nature whatsoever, subsequent
to the date of this Mortgage. The foregoing waiver of right of redemption is made pursuant to the
provisions of applicable law.

8.14  Waiver of Trial by Jury. BORROWER AND LENDER EACH WAIVE ANY RIGHT TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS
UNDER THIS. MORTGAGE AND THE OTHER LOAN DOCUMENTS OR RELATING THERETO OR
ARISING FROM THE LENDING RELATIONSHIP WHICH IS THE SUBJECT OF THIS MORTGAGE AND
AGREE THAT AidY SUCH ACTION OR PROCEEDING SHALL BE TRIED BEFORE A COURT AND
NOT BEFORE A JURY.

8.15 Costs Expenses and Attorneys' Fees. Whether or not the transactions contemplated by
this Mortgage and the otter._oan Documents are fully consurnmated, if Lender, or someone on Lender's
behalf, retains the services ~! any attorney in connection with this Mortgage, Borrower shall pay,
immediately upon demand, all ¢zsis and expenses of Lender, including, but not limited to, reascnable
attorneys’, paralegals' and expeiis' iees, costs, disbursements and expenses (a)if Lender finds it
necessary or desirable upon an Even: or\Default (or event which would, with the giving of notice or
passage of time, give rise to an Event.of Default) to secure the services or advice of one or more
attomeys with regard to collection of the Not2.2qainst Borrower or any other party liable therefore or for
the protection of its rights under this Mortgage ~: 1inder any Loan Documents, {b} in any state insolvency,
receivership or federal bankruptcy proceeding to which the Borrower is a party, whether prior to or after
confirmation of a plan of reorganization, (c} if Lende shall be made a party to or shall intervene in any
action or proceeding, whether in court or before any guvrimmental agency or other adjudicative authority,
affecting the Real Estate or the title thereto or the inteiest of Lender under this Mortgage, inciuding
without limitation any form of condemnation or eminent dorizii proceeding, and (d) as provided in the
Loan Agreement or other Loan Documents. In addition to the foregoing entitlement to attorneys',
paralegals’ and experts' fees, costs, disbursements and expercas, Lender shall be entitled to its
attorneys’, paralegals' and experts' fees, costs, disbursements and) expenses incurred in any
post-judgment proceedings to collect or enforce any judgment or order relating to this Mortgage or the
other Loan Documents. Until paid, such amounts incurred by Lender shzil hear interest at the Default
Rate and shall be secured by this Mortgage as a further charge and encumbranc upen the Real Estate.
Notwithstanding the foregoing, such amounts incurred by Lender in connection ‘vith-a condemnation or
eminent domain proceeding shall accrue interest at the Default Rate if not paid witin five (5) business
days after demand for payment has been made to Borrower. This provision is separate and several and
shall survive the merger of this provision into any judgment.

8.16  Controlling Agreement. All agreements between Borrower (and any other party fiadle for
any part of the Obligations) and Lender, whether now existing or hereafter arising and whether wridei or
oral, are expressly limited so that in no event whatsoever, whether by reason of acceleration of the
maturity of the Obligations or otherwise, shall the interest contracted for, charged or received by Lender
hereunder or otherwise exceed the maximum amount permissible under applicable law. If from any
circumstances whatsoever interest would otherwise be payable to Lender in excess of the maximum
lawful amount, the interest payable to Lender shall be reduced automatically to the maximum amount
permitted under applicable law. If Lender shall ever receive anything of value deemed interest under
applicable law which would apart from this provision be in excess of the maximum lawful amount, the
amount which would have been excessive interest shall be applied to the reduction of the principal
amount owing on the Obligations in inverse order of maturity and not to the payment of interest, or if such
amount which would have been excessive interest exceeds the unpaid principal balance of the
Obligations, such excess shall be refunded to Borrower, or to the maker of the Note or other evidence of
indebtedness if other than Borrower. All interest paid or agreed to be paid to Lender shail, to the extent
permitted by applicable law, be amortized, prorated, allocated and spread throughout the full stated term,
including any renewal or extension, of such indebtedness so that the amount of interest on account of
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such indebtedness does not exceed the maximum amount permitted by applicable law. The terms and
provisions of this section shall control and supersede every other provision of all existing and future
agreements between Borrower, the maker of the Note or other evidence of indebtedness if other than
Borrower, and Lender.

817 Headings The headings of sections have been included in this Morigage for
convenience of reference only and shall not be considered in interpreting this Mortgage.

8.18  Construction. Whenever used in this Mortgage, unless the context clearly indicates a
contrary intent:

3.18.1 The word "Barrower" shall mean the persons who execute this Mortgage and any
subsequent fer. owner of the Mortgaged Property and his respective heirs, executors, administrators,
personal representz.(i*es, successors and assigns;

8.18.2 _Tn~ word "Lender' shall mean, collectively, all of the entities listed as Lender
hereinabove or any subseq:ent holder of this Mortgage or participant in the Loan:;

8.18.3 The woru "j.erson” shall mean individual, corporation, partnership, limited liability
company or unincorporated associa*.on;

8.18.4 The use of any geruor shall include all genders;

8.18.5 The singular number-skall include the plurai and the plural shall include the
singular as the context may require;

8.18.6 The word "including” shall mear “including but not limited to" or “including without
limitation” as the context may require.

8.19  Defined Terms. Capitalized terms used herein wich out definition shall have the meanings
ascribed to them in the Loan Agreement.

8.20 Inconsistencies. In the event of any inconsistency betwezo-this Mortgage and the Loan
Agreement, the terms hereof shall be controlling as necessary to create, prosur:a and/or maintain a valid
lien upon and security inferest in the Mortgaged Property, otherwise the rovisions of the Loan
Agreement shall be controlling.

8.21 Receipt of Copy. Borrower acknowledges receipt of conformed cojiies of the Loan
Documents and this Mortgage:.

B.22  Further Assurances. From time to time, as requested by Lender, Borrower :ha'l-take
such other action and execute and deliver to Lender all other instruments, supplements, ‘fuither
assurances and security or other agreements as may be required or requested by Lender in order to
perfect and continue Lender's lien and interest in the Mortgaged Property. Borrower hereby irrevocably
appoints Lender as its agent and attorney in fact to sign all such instruments, supplements, further
assurances and security and other agreements.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK ]
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IN WITNESS WHEREOF, Borrower, intending to be legally bound hereby, has duly executed this
Mortgage, under seal, as of the day and year first above written.

FIELDS IMPORTS, INC., an lllinois corporation

By:w A M

Fields, President”

11510431.7 Signature Page to Mortgage Fields Imports, Inc.
700 Frontage Road, Village of Northfieid, Hlinois 60093




STATE OF ILLINOIS
COUNTY OF COOK
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The foregoing instrument was acknowledged before me this _ZZ,Jday of March, 2010, by
John R. Fields, President of FIELDS IMPORTS, INC., an lliinois corporation, on behalf of the corporation.
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EXHIBIT "A"

LEGAL DESCRIPTION OF LAND

PARCEL 1:

LOT 2 IN PIRLDS IMPORTS, MORTHFIELD BESUBDIVISION, BRING A RESUBDIVISION IN THE
SOUTHEAST 1/4 OF SECTION 13, TOWNSHIP 42 RORTH, RANGE 12, EAST OF 'ME THIRD
PRINCIFAL MERIDIAN, ACCORDING TO THE PLAT THEREOP RECORDED FERBRUARY 19, 2010 AS
DOCUMENT” 10)5022097, IN COOK COUNTY, ILLINOIB. '

PARCEL 2:

EASEMENT FOR VEHICULAY. AND PEDRSTRIAM ACCESS, AND INGRESS AND EGRESS AS SET FORTH
IN THE RECIPROCAL EAJFAPNT AND ACCESS AGREEMENT MADE BY AND BETWEEN FAIM, LLC AND

FIRLD IMPORTS, INC., szfslfw- !l :: 56 :r a

P 04137 401 01%
oy-13 {0 00k

Abdbress: Tpp Frovtaye /aa,u,() pothleld , TL
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