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Freddie Mac Loan No. 968705715
The Lakes of Schaumburg

MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT
(ILLINOIS - REVISION DATE (3-31-2008)

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the “Instrument”) is made to be effective as of the 20th day of August, 2010,
between JAKES OF SCHAUMBURG, LLC, a limited liability company organized and
existing under-the laws of Delaware, whose address is c¢/o Marquette Companies, 401 S. Main
Street, #300, ‘Naperville, Illinois 60540, as mortgagor (“Borrower”), and HOLLIDAY
FENOGLIO FCWLER, L.P., a limited partnership organized and existing under the laws of
Texas, whose addriss is 9 Greenway Plaza, Suite 700, Houston, Texas 77046, as mortgagee
(“Lender”). Borrower's organizational identification number, if applicable, is 4859049.

Borrower is indebted (o Lender in the principal amount of $33,000,000.00, as evidenced
by Borrower’s Multifamily Not¢ pavable to Lender, dated as of the date of this Instrument, and
maturing on September 1, 2020 (the "Maturity Date").

TO SECURE TO LENDEKR tie repayment of the Indebtedness, and all renewals,
extensions and modifications of the Indeltedness, and the performance of the covenants and
agreements of Borrower contained in the Lzan Documents, Borrower mortgages, warrants,
grants, conveys and assigns to Lender the Mortgaged Property, including the Land located in
Cook County, State of Illinois and described in Exh:bit A attached to this Instrument.

Borrower represents and warrants tna® Borrower is lawfully seized of the
Mortgaged Property and has the right, power and authority to mortgage, grant, convey and assign
the Mortgaged Property, and that the Mortgaged Property is naencumbered except as shown on
the schedule of exceptions to coverage in the title policy 12sued to and accepted by Lender
contemporaneously with the execution and recordation of this Insimiment and insuring Lender's
interest in the Mortgaged Property (the "Schedule of Title Exceptiors"). Borrower covenants
that Borrower will warrant and defend generally the title to the Mortgaged Property against all
claims and demands, subject to any easements and restrictions listed in the Schedule of Title
Exceptions.

UNIFORM COVENANTS - CME
REVISION DATE 6-3-2010

Covenants. In consideration of the mutual promises set forth in this Instrument, Borrower and
Lender covenant and agree as follows:

1. DEFINITIONS. The following terms, when used in this Instrument (including
when used in the above recitals), shall have the following meanings:

(a)  “Affiliate” of any Person means (i) any other Person which, directly or indirectly,
is in Control of, is Controlled by or is under common Control with, such Person; (ii) any other
Person who is a director or officer of (A) such Person, (B) any subsidiary of such Person, or (C)
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any Person described in clause (i) above; or (iii) any corporation, limited liability company or
partnership which has as a director any Person described in subsection (ii) above.

()  “Approved Seller/Servicer” is defined in Section 43(b).

(¢)  “Assignment of Management Agreement” means Assignment of Management
Agreement and Subordination of Management Fee of even date herewith among Borrower,
Lender and Property Manager, including all schedules, riders, allonges and addenda, as such
Assignment of Management Agreement may be amended from time to time.

(d)  “Attorneys’ Fees and Costs” means (i) fees and out of pocket costs of Lender’s
and Loan Ssrvicer’s attorneys, as applicable, including costs of Lender’s and Loan Servicer’s in-
house counscl, support staff costs, costs of prepaning for litigation, computerized research,
telephone and *acsimile transmission expenses, mileage, deposition costs, postage, duplicating,
process service; videotaping and similar costs and expenses; (ii) costs and fees of expert
witnesses, inclugiig appraisers; (iii) investigatory fees; and (iv) the costs for any opinion
required by Lender pursusnt to the terms of the Loan Documents.

(€)  “Borrower” means all entities identified as “Borrower” in the first paragraph of
this Instrument, together witi tlioir successors and assigns.

“Business Day” means any day other than a Saturday, a Sunday or any other day
on which Lender or the national bankin, associations are not open for business.

(g  “Claim” is defined in Secticn 18(1).

(h)  “Collateral Agreement” means znv separate agreement between Borrower and
Lender for the purpose of establishing replaceriert reserves for the Mortgaged Property,
establishing a fund to assure the completion of repairs or improvements specified in that
agreement, or assuring reduction of the outstanding prircipal balance of the Incﬂabtedness if the
occupancy of or income from the Mortgaged Property dues net increase to a level specified in
that agreement, or any other agreement or agreements betiveer, Borrower and Lender which
provide for the establishment of any other fund, reserve or accourir.

() “Condemnation” is defined in Section 20(a).

G)  “Control” means the possession, directly or indirectly, ot the power to direct or
cause the direction of the management and policies of a Person whether thraizgh ownership of
voting securities, beneficial interests, by contract or otherwise. The definition is ‘o be construed
to apply equally to variations of the word “Control,” including “Controlled,” “Controlling” or
“Controlled by.”

(k)  “Controlling Entity” means an entity which, directly or indirectly through one or
more intermediaries, (i) owns or Controls a general partnership interest or a Controlling Interest
of the limited partnership interests in Borrower (if Borrower is a partnership), (if) is a Manager
of Borrower or owns a Controlling Interest in a manager of Borrower or a Controlling Interest of
the ownership or membership interests in Borrower (if Borrower is a limited liability company),
or (iii) owns or Controls a Controlling Interest of any class of voting stock of Borrower (if
Borrower is a corporation). The SPE Equity Owner, if applicable, shall be considered a
Controlling Entity for purposes of this definition.
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() “Controlling Interest” means (i) 50 percent or more of the direct or indirect
ownership interests in an entity, or (ii) a percentage ownership interest in an entity of less than 50
percent, if the owner(s) of that interest actually Control(s) the business and affairs of the entity
without the requirement of consent of any other party.

(m)  “Cut-off Date” is defined in the Note.
(n)  “Defeasance” is defined in Section 44.
(0)  “Defeasance Closing Date” is defined in Section 44(b).

(p) ~ “Defeasance Collateral” means (i) a Freddie Mac Debt Security, (ii) a Fannie
Mae Debt decarity, (iii) U.S. Treasury Obligations, or (iv) FHLB Obligations.

( “Tie ’°asance Date” means the second (2"} anniversary of the “startup date” of
the last REMIC wirtun the meaning of Section 860G(a)(9) of the Tax Code which holds all or
any portion of the Loan.

() “Defeasance F2¢" is defined in Section 44(c).

(s)  “Defeasance Notics™ is defined in Section 44(b).
) “Defeasance Period” 12 J=fined in the Note.

(v)  “Disclosure Document” is ¢.efined in Section 39.

(v)  “Eligible Account” means an iden‘ifiable account which is separate from all
other funds held by the holding institution that is ather (i) an account or accounts maintained
with the corporate trust department of a federal or state-chartered depository institution or trust
company which complies with the definition of Eligitie Institution or (ii) a segregated trust
account or accounts maintained with the corporate trust dcpartment of a federal or state chartered
depository institution or trust company acting in its fiduciar/ capacity which, in the case of a
state chartered depository institution or trust company is subjeési to regulatlons substantially
similar to 12 C.F.R. §9.10(b), having in either case a combined ca miizi and surplus of at least
$50,000,000 and subject to supervision or examination by federal and state authority. An
El1g1ble "Account will not be evidenced by a certificate of deposit, passbooy: or other instrument.

(w)  “Eligible Institution” means a federal or state chartered depozitory institution or
trust company insured by the Federal Deposit Insurance Corporation, the shor térm unsecured
debt obligations or commercial paper of which are rated at least A-3 by Standerd & Poor’s
Ratings Services, a division of The McGraw-Hill Companies, Inc., P-3 by Moody’& Iivestors
Service, Inc. and F-3 by Fitch, Inc. in the case of accounts in which funds are held for thirty (30)
days or less or, in the case of letters of credit or accounts in which funds are held for more than
thirty (30) days, the long term unsecured debt obligations of which are rated at least “A” by
Fitch, Inc. and Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies,
Inc., and “A2” by Moody’s Investors Service, Inc. If at any time an Eligible Institution does not
meet the required rating, the Loan Servicer must move the Eligible Account within thirty (30)
days of such event to an appropriately rated Eligible Institution.

(x)  “Environmental Inspections” is defined in Section 18(g).
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(y) “Environmental Permit” means any permit, license, or other authorization
issued under any Hazardous Materials Law with respect to any activities or businesses conducted
on or in relation to the Mortgaged Property.

(z)  “ERISA” is defined in Section 48(d).
(aa)  “Event of Default” means the occurrence of any event listed in Section 22,

(bb) “Fannie Mae Debt Security” means any non-callable bond, debenture, note, or
other similar debt obligation issued by Federal National Mortgage Association.

(cc).~. “FHLB Obligations” mean direct, non-callable and non-redeemable securities
issued, or fully insured as to payment, by any consolidated bank that is a member
of the Federal Home Loan Banks,

(dd) *“dirs* Mortgage” is defined in Section 43(b).

(ee) “Fixtures” means all property owned by Borrower which is so attached to the
Land or the Improvemeiits as.to constitute a fixture under applicable law, including: machinery,
equipment, engines, boilers, incj:erators, installed building materials; systems and equipment for
the purpose of supplying or distributing heating, cooling, electricity, gas, water, air, or light;
antennas, cable, wiring and concuits used in connection with radio, television, security, fire
prevention, or fire detection or otherwise used to carry electronic signals; telephone systems and
equipment; elevators and related machivery and equipment; fire detection, prevention and
extinguishing systems and apparatus; securitv and access control systems and apparatus;
plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers,
garbage disposers, washers, dryers and other appliances; light fixtures, awnings, storm windows
and storm doors; pictures, screens, blinds, shades, <urtains and curtain rods; mirrors; cabinets,
paneling, rugs and floor and wall coverings; fences; tees and plants; swimming pools; and
exercise equipment,

(ffy  “Freddie Mac” is defined in Section 43(a).

(gg) ‘“Freddie Mac Debt Security” means any non-caliab'c kond, debenture, note, or
other similar debt obligation issued by Freddie Mac.

(hh) “Governmental Authority” means any board, commission, rcpartment or body
of any municipal, county, state or federal governmental unit, or any subdivision o any of them,
that has or acquires jurisdiction over the Mortgaged Property or the use cperation or
improvement of the Mortgaged Property or over the Borrower.

(i)  “Hazard Insurance” is defined in Section 19.

(i) “Hazardous Materials” means petroleum and petroleum products and
compounds containing them, including gasoline, diesel fuel and oil; explosives; flammable
materials; radioactive materials; polychlorinated biphenyls (“PCBs”) and compounds containing
them; lead and lead-based paint; asbestos or asbestos containing materials in any form that is or
could become friable; underground or above-ground storage tanks, whether empty or containing
any substance; any substance the presence of which on the Mortgaged Property is prohibited by
any federal, state or local authority; any substance that requires special handling and any other
material or substance now or in the future that (i) is defined as a “hazardous substance,”
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“hazardous material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “contaminant,” or
“pollutant” by or within the meaning of any Hazardous Materials Law, or (ii} is regulated in any
way by or within the meaning of any Hazardous Materials Law.

(kk) “Hazardous Materials Laws” means all federal, state, and local laws, ordinances
and regulations and standards, rules, policies and other governmental requirements,
administrative rulings and court judgments and decrees in effect now or in the future and
including all amendments, that relate to Hazardous Materials or the protection of human health
or the environment and apply to Borrower or to the Mortgaged Property. Hazardous Materials
Laws include, but are not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. Section 9601, ef seq., the Resource Conservation and
Recovery Azt of 1976, 42 U.S.C. Section 6901, ef seq., the Toxic Substance Control Act, 15
U.S.C. Seciicn 2601, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., and the
Hazardous Materials Transportation Act, 49 U.S.C. Section 5101, et seq., and their state analogs.

(1)  “lmprsitions” and “Imposition Deposits” are defined in Section 7(a).

(mm) “Improverients” means the buildings, structures, improvements, and alterations
now constructed or at aiiy time in the future constructed or placed upon the Land, including any
future replacements and additico:

(nn) “Indebtedness” means the principal of, interest at the fixed or variable rate set
forth in the Note on, and all other ameunts due at any time under, the Note, this Instrument or
any other Loan Document, including prepzyment premiums, late charges, default interest, and
advances as provided in Section 12 to prote:t the security of this Instrument.

(00) “Indemnitees” is defined in Secticn 18()).

(pp) “Inmitial Owners” means, with respect ‘o Borrower or any other entity, the
Persons that (i) on the date of the Note, or (ii) on the 4ate of a Transfer to which Lender has
consented, own in the aggregate 100 percent of the ownershin interests in Borrower or that
entity.

(qq) “Intercreditor Agreement” is defined in Section 43{r}.

(r)  “Issuer Group” is defined in Section 47.

(ss)  “Issuer Person” is defined in Section 47.

(tt)  “Junior Lender” is defined in Section 43(e).

{un) “Land” means the land described in Exhibit A.

(vww) “Leases” means all present and future leases, subleases, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property (including
proprietary leases or occupancy agreements if Borrower is a cooperative housing corporation),
and all modifications, extensions or renewals.

(ww) “Lender” means the entity identified as “Lender” in the first paragraph of this
Instrument, or any subsequent holder of the Note.
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(xx) “Lien” is defined in Section 16.
(yy) “Loan” means the loan evidenced by the Note.

(zz) “Loan Documents” means the Note, this Instrument, the Assignment of
Management Agreement, all guaranties, all indemnity agreements, all Collateral Agreements,
O&M Programs, the MMP and any other documents now or in the future executed by Borrower,
any guarantor or any other Person in connection with the Loan evidenced by the Note, as such
documents may be amended from time to time.

(aaa) “Loan Servicer” means the entity that from time to time is designated by Lender
or its designee to collect payments and deposits and receive Notices under the Note, this
Instrumern? an] any other Loan Document, and otherwise to service the Loan evidenced by the
Note for the oenefit of Lender. Unless Borrower receives Notice to the contrary, the Loan
Servicer is the enii*y identified as “Lender” in the first paragraph of this Instrument.

(bbb) “Lockon: Period” is defined in the Note.

(ccc) “Manage:” or “Managers” means a Person who is named or designated as a
manager or managing memne: 4r otherwise acts in the capacity of a manager or managing
member of a limited liability company in a limited liability company agreement or similar
instrument under which the limited haoility company is formed or operated.

(ddd) “Material Adverse Effet” js defined in Section 48(f).

(cee) “MMP” means a moisture management plan to control water intrusion and
prevent the development of Mold or moisture &t tiic Mortgaged Property throughout the term of
this Instrument. At a minimum, the MMP musi-contain a provision for (i) staff training, (ii)
information to be provided to tenants, (iii) documernietion of the plan, (iv) the appropriate
protocol for incident response and remediation and (v) routne, schedul%d inspections of common
space and unit interiors.

(fff) “Mold” means mold, fungus, microbial contamiria*icn or pathogenic organisms.

ggg) “Mortgaged Property” means all of Borrower’s preserni and future right, title and
interest in and to all of the following:

(i) the Land;

(i)  the Improvements;
(1)  the Fixtures;

(iv)  the Personalty;

(v}  all curent and future rights, including air rights, development rights,
zoning rights and other similar rights or interests, easements, tenements,
rights of way, strips and gores of land, streets, alleys, roads, sewer rights,
waters, watercourses, and appurtenances related to or benefiting the Land
or the Improvements, or both, and all rights-of-way, streets, alleys and
roads which may have been or may in the future be vacated,
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(vi) all proceeds paid or to be paid by any insurer of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, whether or not Borrower obtained the insurance
pursuant to Lender’s requirement;

(vii)  all awards, payments and other compensation made or to be made by any
municipal, state or federal authority with respect to the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof;

{(vo) all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
piortgaged Property entered into by Borrower now or in the future,
including cash or securities deposited to secure performance by parties of
their obligations;

(ix)  all proceeds Som the conversion, voluntary or involuntary, of any of the
above into' cash or liquidated claims, and the right to collect such
proceeds;

(x)  all Rents and Leases;

(xi)  all earnings, royalties, accounts receivable, issues and profits from the
Land, the Improvements or any other part of the Mortgaged Property, and
all undisbursed proceeds of the LLoen secured by this Instrument;

(xi1)  all Imposition Deposits;

(xii1) all refunds or rebates of Impositions by ury, municipal, state or federal
authority or insurance company (other than refunds applicable to petiods
before the real property tax year in which this [rnstiuznent is dated);

(xiv) all tenant security deposits which have not been torfeiicd by any tenant
under any Lease and any bond or other security in lien o such deposits;
and

(xv) all names under or by which any of the above Mortgaged Prope iy may be
operated or known, and all trademarks, trade names, and goodwill relating
to any of the Mortgaged Property.

(hhh) “New Commercial Lease” is defined in Section 4(f).

(i)  “Note” means the Multifamily Note described on page 1 of this Instrument,
including all schedules, riders, allonges and addenda, as such Multifamily Note may be amended
from time to time.

(i)  “Notice” is defined in Section 31(a).
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(kkk) “O&M Program” is defined in Section 18(d).

()  “Person” means any natural person, sole proprietorship, corporation, general
partnership, limited partnership, limited liability company, limited liability limited partnership,
joint venture, association, joint stock company, bank, trust, estate, unincorporated organization,
any federal, state, county or municipal government (or any agency or political subdivision
thereof), endowment fund or any other form of entity.

(mmm)‘“‘Personalty” means all:

(i)  accounts (including deposit accounts) of Borrower related to the
Mortgaged Property;

/i) equipment and inventory owned by Borrower, which are used now or in

the future in connection with the ownership, management or operation of
the Land or Improvements or are located on the Land or Improvements,
uwcluding furniture, furnishings, machinery, building materials, goods,
supplies, tools, books, records (whether in written or electronic form), and
cumputer equipment (hardware and software);

(1)  other tangib'c personal property owned by Borrower which is used now or
in the future in connection with the ownership, management or operation
of the Land or Improvements or is located on the Land or in the
Improvements, inclucing ranges, stoves, microwave ovens, refrigerators,
dishwashers, garbag: disposers, washers, dryers and other appliances
(other than Fixtures);

(iv)  any operating agreements reizung to the Land or the Improvements;

(v}  any surveys, plans and specificitions and contracts for architectural,
engineering and construction seivices-relating to the Land or the
Improvements;

(vi)  all other intangible property, general intangib!<s und rights relating to the
operation of, or used in connection with, the Lend or the Improvements,
including all governmental permits relating to any activities on the Land
and including subsidy or similar payments received from any sources,
including a governmental authority; and

(vil) any rights of Borrower in or under letters of credit.

(nnn) “Pledge Agreement” is defined in Section 44(f).

(0coo) “Preapproved Transfer” is defined in Section 21(c).

{ppp) “Prior Lien” is defined in Section 12.

(9qq) “Proceeding” means, whether voluntary or involuntary, any case, proceeding or

other action against Borrower or any SPE Equity Owner under any existing or future law of any
jurisdiction relating to bankruptcy, insolvency, reorganization or relief of debtors.
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(rrr)  “Prohibited Activities or Conditions” is defined in Section 18(a).
(sss) “Property Jurisdiction” is defined in Section 30(a).

(ttt)  “Property Manager” means Marquette Management, Inc., an Illinois
corporation.

(uun) “Rating Agencies” means Fitch, Inc.; Moody’s Investors Service, Inc.; or
Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., or any
successor entity of the foregoing, or any other nationally recognized statistical rating
organization.

(vev). “Rating Confirmation” means a written confirmation from each of the Rating
Agencies which has rated the Securitization which includes the Loan (unless otherwise agreed by
Lender) or any portion thereof or interest therein, that an action shall not result in a downgrade,
withdrawal or qualirication of any securities issued in connection with the Securitization, unless
such Rating Agency hasslected to waive its right to issue a Rating Confirmation.

(www) “Release iastruments” is defined in Section 44(f).
(xxx) “Remedial Woik” is-defined in Section 18(h).

(vyyy) “Rent Schedule” me:ns a written schedule for the Mortgaged Property showing
the name of each tenant, and for each ‘erari, the space occupied, the lease expiration date, the
rent payable for the current month, the date through which rent has been paid, and any related
information requested by Lender.

(zzz) “Rents” means all rents (whethei irom residential or non-residential space),
revenues and other income of the Land or the Improvements, parking fees, laundry and vending
machine income and fees and charges for food, healtl zare and other services provided at the
Mortgaged Property, whether now due, past due, or to-bcCome due, and deposits forfeited by
tenants, and, if Borrower is a cooperative housing corporation or association, maintenance fees,
charges or assessments payable by shareholders or residents under proprietary leases or
occupancy agreements, whether now due, past due, or to become aue.

(aaaa) “Required DSCR” is defined in Section 43(b).

(bbbb) “Required LTV” is defined in Section 43(b).

(ccec) “Restoration” is defined in Section 19(f).

(dddd) “Scheduled Debt Payments” is defined in Section 44(g).

(eeee) “Secondary Market Transaction” means (a) any sale or assignment of this
Instrument, the Note and the other Loan Documents to one or more investors as a whole loan;
(b) a participation of the Loan to one or more investors; (c) any deposit of this Instrument, the
Note and the other Loan Documents with a trust or other entity which may sell certificates or
other instruments to investors evidencing an ownership interest in the assets of such trust or other
entity; or (d) any other sale, assignment or transfer of the Loan or any interest therein to one or
more investors.
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(fftf) “Securities Liabilities” is defined in Section 47.

(gggg) “Securitization” means when the Note is assigned to a REMIC trust.
(hhhh) “Servicing Arrangement” is defined in Section 36{(b).

(tiii) “Single Purpose Entity” is defined in Section 33(b).

Gii)) “SPE Equity Owner” is NOT APPLICABLE-Borrower shall not be required to
maintain an SPE Equity Owner in its organizational structure during the term of the Loan and all
references to SPE Equity Owner in this Instrument and in the Note shall be of no force or effect.

(kikis; “Successor Borrower” is defined in Section 44(h).

(1)  “Srpplemental Mortgage” is defined in Section 43(b).

(mmmm) “sepplemental Mortgage Product” is defined in Section 43(a).
(nnnn) “Tax Code” m=ans the Internal Revenue Code of the United States.

(0000) “Taxes” means all iaxes, assessments, vault rentals and other charges, if any,
whether general, special or otherwise. including all assessments for schools, public betterments
and general or local improvements, ‘which are levied, assessed or imposed by any public
authority or quasi-public authority, and ‘wlpch, if not paid, will become a lien on the Land or the
Improvements.

(pppp) “Third Party Information” is acfined in Section 47.

(qqqq) “Transfer” is defined in Section 21.

(rrrr)  “Transfer and Assumption Agreement” i5 defined in Section 44(f).
(ssss) “UCC Collateral” is defined in Section 2.

(tttt) “Underwriter Group” is defined in Section 47,

(uuuu) “U.S. Treasury Obligations” means direct, non-callable ara non-redeemable
securities issued, or fully insured as to payment, by the United States of Americ2:

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT!

(a)  This Instrument is also a security agreement under the Uniform Commercial Code
for any of the Mortgaged Property which, under applicable law, may be subjected to a security
interest under the Uniform Commercial Code, whether such Mortgaged Property is owned now
or acquired in the future, and all products and cash and non-cash proceeds thereof (collectively,
“UCC Collateral”), and Borrower hereby grants to Lender a security interest in the UCC
Collateral. Borrower hereby authorizes Lender to prepare and file financing statements,
continuation statements and financing statement amendments in such form as Lender may
require to perfect or continue the perfection of this security interest and Borrower agrees, if
Lender so requests, to execute and deliver to Lender such financing statements, continuation
statements and amendments. Borrower shall pay all filing costs and all costs and expenses of
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any record searches for financing statements and/or amendments that Lender may require.
Without the prior written consent of Lender, Borrower shall not create or permit to exist any
other lien or security interest in any of the UCC Collateral.

(b)  Unless Borrower gives Notice to Lender within 30 days after the occurrence of
any of the following, and executes and delivers to Lender modifications or supplements of this
Instrument (and any financing statement which may be filed in connection with this Instrument)
as Lender may require, Borrower shall not (i) change its name, identity, structure or jurisdiction
of organization, (i1) change the location of its place of business (or chief executive office if more
than one place of business); or (iii} add to or change any location at which any of the Mortgaged
Property 1s stored, held or located.

(c)If an Event of Default has occurred and is continuing, Lender shall have the
remedies of 2 secured party under the Uniform Commercial Code, in addition to all remedies
provided by this Ipztrument or existing under applicable law. In exercising any remedies, Lender
may exercise ite rezpadies against the UCC Collateral separately or together, and in any order,
without in any way atiecting the availability of Lender’s other remedies.

(d)  This Instrument constitutes a financing statement with respect to any part of the
Mortgaged Property that is o mey become a Fixture, if permitted by applicable law.

3. ASSIGNMENT CF RENTS; APPOINTMENT OF RECEIVER; LENDER
IN POSSESSION.

(@)  As part of the consideraiton for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of Borrower to
establish a present, absolute and irrevocable transier and assignment to Lender of all Rents and
to authorize and empower Lender to collect and receive all Rents without the necessity of further
action on the part of Borrower. Promptly upon request by Lender, Borrower agrees to execute
and deliver such further assignments as Lender may fio:a time to time require. Borrower and
Lender intend this assignment of Rents to be immediately citective and to constitute an absolute
present assignment and not an assignment for additional security only. For purposes of giving
effect to this absolute assignment of Rents, and for no other pusrpose, Rents shall not be deemed
to be a part of the Mortgaged Property. However, if this present, zhsolute and unconditional
assignment of Rents is not enforceable by its terms under the laws of *hke Property Jurisdiction,
then the Rents shall be included as a part of the Mortgaged Property and it is the intention of the
Borrower that in this circumstance this Instrument create and perfect a lien on-Rents in favor of
Lender, which lien shall be effective as of the date of this [nstrument.

(b)  After the occurrence of an Event of Default, Borrower authonzes Lender to
collect, sue for and compromise Rents and directs each tenant of the Mortgaged Propeity to pay
all Rents to, or as directed by, Lender. However, until the occurrence of an Event of Default,
Lender hereby grants to Borrower a revocable license to collect and receive all Rents, to hold all
Rents in trust for the benefit of Lender and to apply all Rents to pay the installments of interest
and principal then due and payable under the Note and the other amounts then due and payable
under the other Loan Documents, including Imposition Deposits, and to pay the current costs and
expenses of managing, operating and maintaining the Mortgaged Property, including utilities,
Taxes and insurance premiums (to the extent not included in Imposition Deposits), tenant
improvements and other capital expenditures. So long as no Event of Default has occurred and
is continuing, the Rents remaining after application pursuant to the preceding sentence may be
retained by Borrower free and clear of, and released from, Lender’s rights with respect to Rents
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under this Instrument. From and after the occurrence of an Event of Default, and without the
necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property
directly, or by a receiver, Borrower’s license to collect Rents shall automatically terminate and
Lender shall without Notice be entitled to all Rents as they become due and payable, including
Rents then due and unpaid. Borrower shall pay to Lender upon demand all Rents to which
Lender is entitled. At any time on or after the date of Lender’s demand for Rents, (i) Lender
may give, and Borrower hereby irrevocably authorizes Lender to give, notice to all tenants of the
Mortgaged Property instructing them to pay all Rents to Lender, (ii) no tenant shall be obligated
to inquire further as to the occurrence or continuance of an Event of Default, and (iii) no tenant
shall be obligated to pay to Borrower any amounts which are actually paid to Lender in response
to such a notice. Any such notice by Lender shall be delivered to each tenant personally, by mail
or by delivering such demand to each rental unit. Borrower shall not interfere with and shall
cooperate witi Lender’s collection of such Rents.

()  'Borzower represents and warrants to Lender that Borrower has not executed any
prior assignmen( ¢i-Rents (other than an assignment of Rents securing any prior indebtedness
that is being assigned-to Lender, or paid off and discharged with the proceeds of the Loan
evidenced by the Note); that Borrower has not performed, and Borrower covenants and agrees
that it will not perform;, any acts and has not executed, and shall not execute, any instrument
which would prevent Lende: fioru exercising its rights under this Section 3, and that at the time
of execution of this Instrumerit thzze has been no anticipation or prepayment of any Rents for
more than two months prior to the due dates of such Rents. Borrower shall not collect or accept
payment of any Rents more than two'months prior to the due dates of such Rents.

(d  If an Event of Default has'cccurred and is continuing, Lender may, regardless of
the adequacy of Lender’s security or the solvency of Borrower and even in the absence of waste,
enter upon and take and maintain full control o {iz Mortgaged Property in order to perform all
acts that Lender in its discretion determines to b< iiecessary or desirable for the operation and
maintenance of the Mortgaged Property, including tie crecution, cancellation or modification of
Leases, the collection of all Rents, the making of repzirs to the Mortgaged Property and the
execution or termination of contracts providing for the masagement, operation or maintenance of
the Mortgaged Property, for the purposes of enforcing the astisnment of Rents pursuant to
Section 3(a), protecting the Mortgaged Property or the security ©f this Instrument, or for such
other purposes as Lender in its discretion may deem necessary or-desirzble. Alternatively, if an
Event of Default has occurred and is continuing, regardless of the adequacy of Lender’s security,
without regard to Borrower’s solvency and without the necessity of giviiig prior notice (oral or
written) to Borrower, Lender may apply to any court having jurisdiction fur ths-appointment of a
receiver for the Mortgaged Property to take any or all of the actions set forth in-the preceding
sentence. If Lender elects to seek the appointment of a receiver for the Mortgagid: Property at
any time after an Event of Default has occurred and is continuing, Borrower, by its ¢xecution of
this Instrument, expressly consents to the appointment of such receiver, inclading the
appointment of a receiver ex parte if permitted by applicable law. If Borrower is a housing
cooperative corporation or association, Borrower hereby agrees that if a receiver is appointed,
the order appointing the receiver may contain a provision requiring the receiver to pay the
installments of interest and principal then due and payable under the Note and the other amounts
then due and payable under the other Loan Documents, including Imposition Deposits, it being
acknowledged and agreed that the Indebtedness is an obligation of the Borrower and must be
paid out of maintenance charges payable by the Borrower’s tenant shareholders under their
proprietary leases or occupancy agreements. Lender or the receiver, as the case may be, shall be
entitled to receive a reasonable fee for managing the Mortgaged Property. Immediately upon
appointment of a receiver or immediately upon the Lender’s entering upon and taking possession
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and control of the Mortgaged Property, Borrower shall surrender possession of the Mortgaged
Property to Lender or the receiver, as the case may be, and shall deliver to Lender or the
receiver, as the case may be, all documents, records (including records on electronic or magnetic
media), accounts, surveys, plans, and specifications relating to the Mortgaged Propetty and all
security deposits and prepaid Rents. In the event Lender takes possession and control of the
Mortgaged Property, Lender may exclude Borrower and its representatives from the Mortgaged
Property. Borrower acknowledges and agrees that the exercise by Lender of any of the rights
conferred under this Section 3 shall not be construed to make Lender a mortgagee-in-possession
of the Mortgaged Property so long as Lender has not itself entered into actual possession of the
Land and Improvements.

(e) - If Lender enters the Mortgaged Property, Lender shall be liable to account only to
Borrower-aad only for those Rents actually received. Except to the extent of Lender’s gross
negligence or willful misconduct, Lender shall not be liable to Borrower, anyone claiming under
or through Boirzwer or anyone having an interest in the Mortgaged Property, by reason of any
act or omission’ of Lender under Section 3(d), and Borrower hereby releases and discharges
Lender from any such Jiability to the fullest extent permitted by law.

(  If the Rents are not sufficient to meet the costs of taking control of and managing
the Mortgaged Property ani _ellecting the Rents, any funds expended by Lender for such
purposes shall become an additional part of the Indebtedness as provided in Section 12.

(g)  Any entering upon ani tiking of control of the Mortgaged Property by Lender or
the receiver, as the case may be, and anv 2prlication of Rents as provided in this Instrument shall
not cure or waive any Event of Default o invalidate any other right or remedy of Lender under
applicable law or provided for in this Instrumeat.

4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(@  As part of the consideration for the Inicotedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrotver’s right, title and interest in, to
and under the Leases, including Borrower’s right, power and audhonty to modify the terms of
any such Lease, or extend or terminate any such Lease. It is tiie intention of Borrower to
establish a present, absolute and irrevocable transfer and assignrieat to Lender of all of
Borrower’s right, title and interest in, to and under the Leases. Borrowerand Lender intend this
assignment of the Leases to be immediately effective and to constituie a=-absolute present
assignment and not an assignment for additional security only. For purpose: of giving effect to
this absolute assignment of the Leases, and for no other purpose, the Leases shali n.ot be deemed
to be a part of the Mortgaged Property. However, if this present, absolute and v:iconditional
assignment of the Leases is not enforceable by its terms under the laws of i Property
Jurisdiction, then the Leases shall be included as a part of the Mortgaged Property and it is the
intention of the Borrower that in this circumstance this Instrument create and perfect a lien on the
Leases in favor of Lender, which lien shall be effective as of the date of this Instrument.

(b)  Until Lender gives Notice to Borrower of Lender’s exercise of its rights under this
Section 4, Borrower shall have all rights, power and authority granted to Borrower under any
Lease (except as otherwise limited by this Section or any other provision of this Instrument),
including the right, power and authority to modify the terms of any Lease or extend or terminate
any Lease. Upon the occurrence of an Event of Default, the permission given to Borrower
pursuant to the preceding sentence to exercise all rights, power and authority under Leases shall
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automatically terminate. Borrower shall comply with and observe Borrower’s obligations under
all Leases, including Borrower’s obligations pertaining to the maintenance and disposition of
tenant security deposits.

(¢)  Borrower acknowledges and agrees that the exercise by Lender, either directly or
by a receiver, of any of the rights conferred under this Section 4 shall not be construed to make
Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself
entered into actual possession of the Land and the Improvements. The acceptance by Lender of
the assignment of the Leases pursuant to Section 4(a) shall not at any time or in any event
obligate Lender to take any action under this Instrument or to expend any money or to incur any
expenses. Except to the extent of Lender’s gross negligence or willful misconduct, Lender shall
not be liable-in any way for any injury or damage to person or property sustained by any Person
or Persons in or about the Mortgaged Property. Prior to Lender’s actual entry into and taking
possession ¢ the Mortgaged Property, Lender shall not (i) be obligated to perform any of the
terms, covenants 2ad conditions contained in any Lease (or otherwise have any obligation with
respect to any Lease); (ii) be obligated to appear in or defend any action or proceeding relating to
the Lease or the Mertzaged Property; or (iii) be responsible for the operation, control, care,
management or repair o« the Mortgaged Property or any portion of the Mortgaged Property. The
execution of this Insiiument by Borrower shall constitute conclusive evidence that all
responsibility for the operatior, sontrol, care, management and repair of the Mortgaged Property
is and shall be that of Borrowe, prici to such actual entry and taking of possession.

(d)  Upon delivery of Notice hy Lender to Borrower of Lender’s exercise of Lender’s
rights under this Section 4 at any time ‘afler the occurrence of an Event of Default, and without
the necessity of Lender entering upon and taking and maintaining control of the Mortgaged
Property directly, by a receiver, or by any ott er raanner or proceeding permitted by the laws of
the Property Jurisdiction, Lender immediately siizii have all rights, powers and authority granted
to Borrower under any Lease, including the right, pcwer and authority to modify the terms of any
such Lease, or extend or terminate any such Lease.

(e)  Borrower shall, promptly upon Lender’s-riquest, deliver to Lender an executed
copy of each residential Lease then in effect. All Leases for r¢sidential dwelling units shall be on
forms approved by Lender, shall be for initial terms of at least st =aonths and not more than two
years, and shall not include options to purchase.

)] (1) Except as set forth below, Borrower shall not ente: into a Lease for any
portion of the Mortgaged Property for non-residential vse without the prior
written consent of Lender.

(i)  Borrower shall not modify the terms of, or extend or termina‘e, any Lease
for non-residential use (including any Lease in existence on tae date of
this Instrument) without the prior written consent of Lender; provided,
however, Lender’s consent shall not be required for the modification or
extension of a non-residential Lease if such modification or extension is
on terms at least as favorable to Borrower as those customary at that time
in the applicable market and the income from the extended or modified
Lease will not be less than the income received from the Lease as of the
date of this Instrument.

(i) Lender’s consent shall not be required for Borrower to enter into a new
Lease for space occupied as of the date of this Instrument for non-
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residential use (“New Commercial Lease™), provided that such New
Commercial Lease satisfies the following requirements:

(A) the aggregate of the income derived from the space leased by the
New Commercial Lease accounts for less than five percent (5%) of
the gross income of the Mortgaged Property on the date of this
Instrument;

(B)  the tenant under the New Commercial Lease is not an Affiliate of
the Borrower or any guarantor;,

(C) terms of the New Commercial Lease are at least as favorable to
Borrower as those customary on the date of this Instrument in the
applicable market;

{D) the rents paid to the Borrower pursuant to the New Commercial
Lease are greater than or equal to the rents paid to Borrower
pursuant to the Lease for that portion of the Mortgaged Property
that was in effect prior to the New Commercial Lease; and

(E)  the New Commercial Lease must provide that the space may not
be used or operated, in whole or in part, for any of the following:
(1) the operation of a so-called “head shop™ or other business
devoted to_to< sale of articles or merchandise normally used or
associated with illegal or unlawful activities such as, but not
limited to, the (sale of paraphernalia used in connection with
marijuana or couiroiled drugs or substances, (2) a gun shop,
shooting gallery or iiréarms range, (3) a so-called massage parlor
or any business which sel's, rents or permits the viewing of so-
called “adult” or pornograplii.. materials such as, but not limited to,
adult magazines, books, mcvies, nhotographs, sexual aids, sexual
articles and sex paraphernalia, (<) for the sale or distribution of any
flammable liquids, gases or other *i~zardous Materials as defined
under this Instrument, (5) an off-track hetting parlor or arcade, (6)
a liquor store or other business whose piiiiiery business is the sale
of alcoholic beverages for off-site consumpticn, (7) a burlesque or
strip club, or (8) any other illegal activity.

Borrower shall, without request by Lender, deliver a fuiiv cuecuted copy
of each non-residential Lease to Lender promptly after such Lease is
signed.

All non-residential Leases, regardless of whether Lender’s consent or
approval is required, including renewals or extensions of existing Leases,
shall speciﬁcﬁ]y provide that (A) such Leases are subordinate to the lien
of this Instrument; (B) the tenant shall attorn to Lender and any purchaser
at a foreclosure sale, such attornment to be self-executing and effective
upon acquisition of title to the Mortgaged Property by any purchaser at a
foreclosure sale or by Lender in any manner; (C) the tenant agrees to
execute such further evidences of attornment as Lender or any purchaser
at a foreclosure sale may from time to time request; (D) the Lease shall not
be terminated by foreclosure or any other transfer of the Mortgaged
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Property; (E) after a foreclosure sale of the Mortgaged Property, Lender or
any other purchaser at such foreclosure sale may, at Lender’s or such
purchaser’s option, accept or terminate such Lease; and (F) upon receipt of
a written request from Lender following the occurrence of an Event of
Default, pay all Rents payable under the Lease to Lender,

(g)  Borrower shall not receive or accept Rent under any Lease (whether residential or
non-residential) for more than two months in advance,

(h)  If Borrower is a cooperative housing corporation or association, notwithstanding
anything to the contrary contained in this subsection or in Section 21, so long as Borrower
remains a cooperative housing corporation or association and is not in breach of any covenant of
this Instruzient, Lender hereby consents to:

(i) . the execution of leases of apartments for a term in excess of two years
from Borrower to a tenant shareholder of Borrower, so long as such leases,
imcluding proprietary leases, are and will remain subordinate to the lien of
this Instrument; and

(i)  the surrender or termination of such leases of apartments where the
surrendered or terminated lease is immediately replaced or where the
Borrower makes its best efforts to secure such immediate replacement by
a newly execueo lease of the same apartment to a tenant shareholder of
the Borrower. Fovrever, no consent is hereby given by Lender to any
execution, surrender, icrmination or assignment of a lease under terms that
would waive or reduce ihe obligation of the resulting tenant shareholder
under such lease to pay cosperative assessments in full when due or the
obligation of the former tenani shareholder to pay any unpaid portion of
such assessments.

5. PAYMENT OF INDEBTEDNESS; PZXKFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM. Borrower stall pay the Indebtedness when due
in accordance with the terms of the Note and the other Loair Tocuments and shall perform,
observe and comply with all other provisions of the Note and bz other Loan Documents.
Borrower shall pay a prepayment premium in connection with ceztzin prepayments of the
Indebtedness, including a payment made after Lender’s exercise of any right of acceleration of
the Indebtedness, as provi(Fed in the Note.

6. EXCULPATION. Borrower’s personal liability for payment ot fie indebtedness
and for performance of the other obligations to be performed by it under this instrument is
limited in the manner, and to the extent, provided in the Note.

7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.

(a)  Unless this requirement is waived in writing by Lender, which waiver may be
contained in this Section 7(a), Borrower shall deposit with Lender on the day monthly
installments of principal or interest, or both, are due under the Note (or on another day
designated in writing by Lender), until the Indebtedness is paid in full, an additional amount
sufficient to accumulate with Lender the entire sum required to pay, when due, the items marked
“Collect” below. Lender will not require the Borrower to make Imposition Deposits with respect
to the items marked “Deferred” below.
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[Collect] Hazard Insurance premiums or other insurance premiums required
by Lender under Section 19,

[Collect] Taxes,

[Deferred]  water and sewer charges (that could become a lien on the

Mortgaged Property),

[N/A] ground rents,

[Deferred]  assessments or other charges (that could become a lien on the
Mortgaged Property)

The amounts deposited under the preceding sentence are collectively referred to in this
Instrument as the “Imposition Deposits.” The obligations of Borrower for which the Imposition
Deposits ars. required are collectively referred to in this Instrument as “Impositions.” The
amount of the Imposition Deposits shall be sufficient to enable Lender to pay each Imposition
before the lzst-date upon which such payment may be made without any penalty or interest
charge being 2dded.  Lender shall maintain records indicating how mucﬂ of the monthly
Imposition Deposits and how much of the aggregate Imposition Deposits held by Lender are held
for the purpose of paying Taxes, insurance premiums and each other Imposition.

(b)  Impositiin Denosits shall be deposited in an Eligible Account at an Eligible
Institution (which may be Leuder, if Lender is such an institution) and shall be invested in
“permitted investments” as then defined and required by the Rating Agencies. Lender shall not
be obligated to open additional acounts or deposit Imposition Deposits in additional institutions
when the amount of the Imposition Cierosits exceeds the maximum amount of the federal deposit
insurance or guaranty. Lender shall apply tlie Imposition Deposits to pay Impositions so long as
no Event of Default has occurred and is cortinuing. Unless applicable law requires, Lender shall
not be required to pay Borrower any interest, zarrings or profits on the Imposition Deposits. As
additional security for all of Borrower’s obligations under this Instrument and the other Loan
Documents, Borrower hereby pledges and grants-ic'Lender a security interest in the Imposition
Deposits and all proceeds of, and all interest and dividends on, the Imposition Deposits. Any
amounts deposited with Lender under this Section 7 shell not be trust funds, nor shall they
operate to reduce the Indebtedness, unless applied by Len<<r for that purpose under Section 7(e).

(¢)  If Lender receives a bill or invoice for an hnpecition, Lender shall pay the
Imposition from the Imposition Deposits held by Lender. Lender shall have no obligation to pay
any Imposition to the extent it exceeds Imposition Deposits then held by Lender. Lender may
pay an Imposition according to any bill, statement or estimate from the appropriate public office
or insurance company without inquiring into the accuracy of the bill, swterient or estimate or
into the validity of the Imposition.

(d)  If at any time the amount of the Imposition Deposits held by Lendér fer payment
of a specific Imposition exceeds the amount reasonably deemed necessary by Lender, thz excess
shall be credited against future installments of Imposition Deposits. If at any time the amount of
the Imposition Deposits held by Lender for payment of a specific Imposition is less than the
amount reasonably estimated by Lender to be necessary, Borrower shall pay to Lender the
amount of the deficiency within 15 days after Notice from Lender.

(¢)  If an Event of Default has occurred and is continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as Lender determines, in Lender’s
discretion, to pay any Impositions or as a credit against the Indebtedness. Upon payment in full
of the Indebtedness, Lender shall refund to Borrower any Imposition Deposits held by Lender.
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If Lender does not collect an Imposition Deposit with respect to an Imposition
either marked “Deferred” in Section 7(a) or pursuant to a separate written waiver by Lender, then
on or before the date each such Imposition is due, or on the date this Instrument requires each
such Imposition to be paid, Borrower must provide Lender with proof of payment of each such
Imposition for which Lender does not require collection of Imposition Deposits. Lender may
revoke its deferral or waiver and require Borrower to deposit with Lender any or all of the
Imposition Deposits listed in Section 7(a), regardless of whether any such item is marked
“Deferred” in such section, upon Notice to Borrower, (i) if Borrower does not timely pay any of
the Impositions, (ii) if Borrower fails to provide timely proof to Lender of such payment, or (iii)
at any time during the existence of an Event of Default.

(g) -~ In the event of a Transfer prohibited by or requiring Lender’s approval under
Section 2%, Londer’s waiver of the collection of any Imposition Deposit in this Section 7 may be
modified or.rendered void by Lender at Lender’s option by Notice to Borrower and the
transferee(s) as 2'candition of Lender’s approval of such Transfer.

8. COLLATERAL AGREEMENTS. Borrower shall deposit with Lender such
amounts as may be requirzd by any Collateral Agreement and shall perform all other obligations
of Borrower under each-Collateral Agreement.

9. APPLICATION OF PAYMENTS. If at any time Lender receives, from
Borrower or otherwise, any amouitt applicable to the Indebtedness which is less than all amounts
due and payable at such time, then (Leader may apply that payment to amounts then due and
payable in any manner and in any order determined by Lender, in Lender’s discretion. Neither
Lender’s acceptance of an amount that'1s less than all amounts then due and payable nor
Lender’s application of such payment in the rianier authorized shall constitute or be deemed to
constitute either a waiver of the unpaid amounts 5 an accord and satisfaction. Notwithstanding
the application of any such amount to the Indcbedness, Borrower’s obligations under this
Instrument and the Note shall remain unchanged.

10. COMPLIANCE WITH LAWS AND ORZCANIZATIONAL DOCUMENTS.

(@)  Borrower shall comply with all laws, ordinances, regulations and requirements of
any Governmental Authority and all recorded lawful covenants ‘aud- agreements relating to or
affecting the Mortgaged Property, including all laws, ordinances, reguiations, requirements and
covenants pertaining to health and safety, construction of improveinernis on the Mortgaged
Property, fair housing, disability accommodation, zoning and land use, and L=ases. Borrower
also shall comply with all applicable laws that pertain to the maintenance an: disposition of
tenant security deposits.

(b)  Borrower shall at all times maintain records sufficient to demonstrate-compliance
with the provisions of this Section 10.

(c)  Borrower shall take appropriate measures to prevent, and shall not engage in or
knowingly permit, any illegal activities at the Mortgaged Property that could endanger tenants or
visitors, result in damage to the Mortgaged Property, result in forfeiture of the Mortgaged
Property, or otherwise materially impair the lien created by this Instrument or Lender’s interest
in the Mortgaged Property. Borrower represents and warrants to Lender that no portion of the
Mortgaged Property has been or will be purchased with the proceeds of any illegal activity.
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(d)  Borrower shall at all times comply with all laws, regulations and requirements of
any Governmental Authority relating to Borrower’s formation, continued existence and good
standing in the Property Jurisdiction. Borrower shall at all times comply with its organizational
documents, including but not limited to its partnership agreement (if Borrower is a partnership),
its by-laws (if Borrower is a corporation or housing cooperative corporation or association) or its
operating agreement (if Borrower is an limited lLiability company or tenancy-in-common). If
Borrower is a housing cooperative corporation or association, Borrower shall at all times
maintain its status as a “cooperative housing corporation” as such term is defined in Section
216(b) of the Internal revenue Code of 1986, as amended, or any successor statute thereto.

(¢)  Borrower represents and warrants that Borrower, any commercial tenant of the
Mortgaged Property and/or any operator of the Mortgaged Property were in possession of all
material licenses, permits and authorizations required for use of the Mortgaged Property which
were valid and ' full force and effect as of the date of this Instrument. Borrower warrants that
it, any commeroi2}- tenant of the Mortgaged Property and/or any operator of the Mortgaged
Property shall rcrasiin material compliance with all material licenses, permits and other legal
requirements necessary-and required to conduct its business.

11. USE OF rROPERTY. Unless required by applicable law, Borrower shall not
(a) allow changes in the use *or »ich all or any part of the Mortgaged Property is being used at
the time this Instrument was execuied, except for any change in use approved by Lender, (b)
convert any individual dwelling units or common areas to commercial use, () initiate a change
in the zoning classification of the Mortgaged Property or acquiesce without Notice to and
consent of Lender in a change in th¢ zouing classification of the Mortgaged Property, (d)
establish any condominium or cooperative regime with respect to the Mortgaged Property, (e)
combine all or any part of the Mortgaged Prcperty with all or any part of a tax parcel which is
not part of the Mortgaged Property, or (f) subdivide or otherwise split any tax parcel constituting
all or any part of the Mortgaged Property withoui tlie prior consent of Lender. The Mortgaged
Property (x) permits ingress and egress, (y) is served oy nublic utilities and services generally
available in the surrounding community or otherwise ampropriate for the use in which the
Mortgaged Property is currently being utilized, and (z)-Constitutes one or more separate tax
parcels or the Lender’s title policy contains one or more endoriements with respect to the matters
described in (x) or (z). Notwithstanding anything contained in-ikis Section to the contrary, if
Borrower is a housing cooperative corporation or association, “erder acknowledges and
consents to Borrower’s use of the Mortgaged Property as a housing couperative.

12.  PROTECTION OF LENDER’S SECURITY; INSTRUMENT SECURES
FUTURE ADVANCES.

(@  If Borrower fails to perform any of its obligations under this Instivinent or any
other Loan Document, or if any action or proceeding is commenced which purports tc atfect the
Mortgaged Property, Lender’s security or Lender’s rights under this Instrument, including
eminent domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of
Hazardous Materials Laws, fraudulent conveyance or reorganizations or proceedings involving a
bankrupt or decedent, then Lender at Lender’s option may make such appearances, file such
documents, disburse such sums and take such actions as Lender reasonably deems necessary to
perform such obligations of Borrower and to protect Lender’s interest, including (i) payment of
Attorneys’ Fees and Costs, (ii) payment of fees and out-of-pocket expenses of accountants,
inspectors and consultants, (iii} entry upon the Mortgaged Property to make repairs or secure the
Mortgaged Property, (iv) procurement of the insurance required by Section 19, (v) payment of
amounts which Borrower has failed to pay under Sections 15 and 17, and (vi) advances made by
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Lender to pay, satisfy or discharge any obligation of Borrower for the payment of money that is
secured by a pre-existing mortgage, deed of trust or other lien encumbering the Mortgaged
Property (a “Prior Lien”).

(b)  Any amounts disbursed by Lender under this Section 12, or under any other
provision of this Instrument that treats such disbursement as being made under this Section 12,
shall be secured by this Instrument, shall be added to, and become part of, the principal
component of the Indebtedness, shall be immediately due and payable and shall bear interest
from the date of disbursement until paid at the “Default Rate,” as defined in the Note.

(c)  Nothing in this Section 12 shall require Lender to incur any expense or take any
action,

13. < INSPECTION.

(a)  Lendsy, its agents, representatives, and designees may make or cause to be made
entries upon and inspeciions of the Mortgaged Property (including environmental inspections
and tests) during norma’ business hours, or at any other reasonable time, upon reasonable notice
to Borrower if the inspeciion i= to include occupied residential units (which notice need not be in
writing). Notice to Borrowe: slizii not be required in the case of an emergency, as determined in
Lender’s discretion, or when an Evzat of Default has occurred and is continuing,

(b)  If Lender determines ‘thut Mold has developed as a result of a water intrusion
event or leak, Lender, at Lender’s discretion, may require that a professional inspector inspect
the Mortgaged Property as frequently as lender determines is necessary until any issue with
Mold and its cause(s) are resolved to Lender’s sat.sfaction. Such inspection shall be limited to a
visual and olfactory inspection of the area that lius experienced the Mold, water intrusion event
or leak. Borrower shall be responsible for the cost of such professional inspection and any
remediation deemed to be necessary as a result of ths professional inspection. After any issue
with Mold, water intrusion or leaks is remedied to Lende:s satisfaction, Lender shall not require
a professional inspection any more frequently than oncc every three years unless Lender is
otherwise aware of Mold as a result of a subsequent water intrision event or leak.

(¢)  If Lender or Loan Servicer determines not to conduct an-annual inspection of the
Mortgaged Property, and in lieu thereof Lender requests a certificiiicn, Borrower shall be
prepared to provide and must actually provide to Lender a factually coivect certification each
year that the annual inspection is waived to the following effect:

Borrower has not received any written complaint, notice, letter or other written
communication from tenants, management agent or governmental authcnties
regarding mold, fungus, microbial contamination or pathogenic orgamism:s
(“Mold”) or any activity, condition, event or omission that causes or facilitates the
growth of Mold on or in any part of the Mortgaged Property or if Borrower has
received any such written complaint, notice, letter or other written communication
that Borrower has investigated and determined that no Mold activity, condition or
event exists or alternatively has fully and properly remediated such activity,
condition, event or omission in compliance with the Moisture Management Plan
for the Mortgaged Property.

If Borrower is unwilling or unable to provide such certification, Lender may require a
professional inspection of the Mortgaged Property at Borrower’s expense.
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14. BOOKS AND RECORDS; FINANCIAL REPORTING.

(@)  Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent’s office, and upon Lender’s request shall make available at the Mortgaged
Property (or, at Borrower’s option, at the management agent’s office), complete and accurate
books of account and records (including copies of supporting bills and invoices) adequate to
reflect correctly the operation of the Mortgaged Property, in accordance with GAAP consistentl
applied (or such other method which is reasonably acceptable to Lender), and copies of all
written contracts, Leases, and other instruments which affect the Mortgaged Property. The
books, records, contracts, Leases and other instruments shall be subject to examination and
inspection by Lender at any reasonable time.

(by ~ Borrower shall furnish to Lender each of the following:
Gy if, in connection with this Loan, the Borrower purchased the Mortgaged
Property, a statement of income and expenses for Borrower’s operation of
tiie Mortgaged Property from the origination date to the end of the first
three full calendar quarters following such origination date, such statement
to-oe pravided within twenty-five (25) days after the end of such quarter;
or

(i)  in all other cases (for example, a refinance of a loan, a purchase of
partnership or atier interests, or new debt being placed on the Mortgaged
Property), a statemsp? of income and expenses for Borrower’s operation of
the Mortgaged Propertv for the previous twelve (12) months, such
statement to be provided within twenty-five (25) days after the end of such
quarter.

(i)  after Borrower has furnished svch statements required by Section 14(b)(i)
or (ii) above, within twenty-five (25) days after the end of each subsequent
calendar quarter of Borrower,

(A)  aRent Schedule dated no earlier thari the date that is five (5) days
prior to the end of such quarter; and

(B)  a statement of income and expenses for Burrower’s operation of
the Mortgaged Property for the twelve (12) monih period ending
upon the last day of such quarter;

(¢)  Within ninety (90) days after the end of each fiscal year of Borrov.er; Borrower
shall furnish to Lender each of the following:

1) an annual statement of income and expenses for Borrower’s operation of
the Mortgaged Property for that fiscal year;

(ii)  a statement of changes in financial position of Borrower relating to the
Mortgaged Property for that fiscal year;

(iii}  a balance sheet showing all assets and liabilities of Borrower relating to
the Mortgaged Property as of the end of that fiscal year and a profit and
loss statement for Borrower; and
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(iv) an accounting of all security deposits held pursuant to all Leases,
including the name of the institution (if any) and the names and
identification numbers of the accounts (if any) in which such security
deposits are held and the name of the person to contact at such financial
institution, along with any authority or release necessary for Lender to
access information regarding such accounts.

(d)  Borrower shall furnish to Lender each of the following;

(i)  prior to a Securitization, and thereafter upon Lender’s reasonable request,
a monthly Rent Schedule and a monthly statement of income and expenses
for Borrower’s operation of the Mortgaged Property;

(i)  prior to a Securitization, and thereafter upon Lender’s reasonable request,
Borrower shall furnish to Lender a statement that identifies all owners of
any interest in Borrower and any Controlling Entity and the interest held
ry each (unless Borrower or any Controlling Entity is a publicly-traded
entity in which case such statement of ownership shall not be required),
ana1f Borrower or a Controlling Entity is a corporation, all officers and
direct¢rs ef Borrower and the Controlling Entity, and if Borrower or a
Contgol]ing Entity is a limited liability company, all Managers who are not
members;

(iii)  copies of all tax retumms filed by Borrower, within thirty (30) days after the
date of filing; and

(iv)  such other financial inforuation or property management information
(including, without limitaticy; information on tenants under Leases to the
extent such information is availso'e to Borrower, copies of bank account
statements from financial instituticis where funds owned or controlled by
Borrower are maintained, and an azcounting of security deposits) as may
be required by Lender from time to time.

(e) At any time upon Lender’s request, Borrower sha.l {rznish to Lender a monthly
property management report for the Mortgaged Property, showing the umber of inquiries made
and rental applications received from tenants or prospective tenants and eposits received from
tenants and any other information requested by Lender. However, Lender skall not require the
foregoing more frequently than quarterly except when there has been an E'en! of Default and
such Event of Default is continuing, in which case Lender may require Borrower o furnish the
foregoing more frequently.

() A natural person having authority to bind Borrower (or the SPE Equity Owner or
guarantor, as applicable) shall certify each of the statements, schedules and reports required by
Sections 14(b) through 14(e) and 14(h) to be complete and accurate. Each of the statements,
schedules and reports required by Sections 14(b) through 14(e) and 14(h) shall be in such form
and contain such detail as Lender may reasonably require. Lender also may require that any of
the statements, schedules or reports listed in Section 14(b) through 14(c) and Section 14(d}1)
and (iv) be audited at Borrower’s expense by independent certified public accountants acceptable
to Lender, at any time when an Event of Default has occurred and is continuing or at any time
that Lender, in its reasonable judgment, determines that audited financial statements are required
for an accurate assessment of the financial condition of Borrower or of the Mortgaged Property.
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(g) If Borrower fails to provide in a timely manner the statements, schedules and
reports required by Sections 14(b) through 14(e) and 14(h), Lender shall give Borrower Notice
specifying the statements, schedules and reports required by Section 14(b) through 14(e) and
14(h) that Borrower has failed to provide. If Borrower has not provided the required statements,
schedules and reports within 10 Business Days following such Notice, then Lender shall have the
right to have Borrower’s books and records audited, at Borrower’s expense, by independent
certified public accountants selected by Lender in order to obtain such statements, schedules and
reports, and all related costs and expenses of Lender shall become immediately due and payable
and shall become an additional part of the Indebtedness as provided in Section 12. Notice to
Borrower shall not be required in the case of an emergency, as determined in Lender’s
discretion, or when an Event of Default has occurred and is continuing.

(h} . Borrower shall cause each guarantor and, at Lender’'s request, any SPE Equity
Owner, to provide to Lender (i) within ninety (90) days after the close of such party’s fiscal year,
such party’s balurce sheet and profit and loss statement (or if such party is a natural person,
within ninety (5¢)-days after the close of each calendar year, such party’s personal financial
statements) in form rezsonably satisfactory to Lender and certified by such party to be accurate
and complete; and (ii} such additional financial information (including, without limitation, copies
of state and federal tax-ieturns with respect to any SPE Equity Owner but Lender shall only
require copies of such tax Ceturus with respect to each guarantor if an Event of Default has
occurred and is continuing) as Lender may reasonably require from time to time and in such
detail as reasonably required by Lender.

(i)  If an Event of Default kas occurred and is continuing, Borrower shall deliver to
Lender upon written demand all books ard records relating to the Mortgaged Property or its
operation.

() Borrower authorizes Lender to obtair‘a credit report on Borrower at any time.
15. TAXES; OPERATING EXPENSES.

(a)  Subject to the provisions of Section 15(c) and Seciion 15(d), Borrower shall pay,
or cause to be paid, all Taxes when due and before the addition of any interest, fine, penalty or
cost for nonpayment.

(b)  Subject to the provisions of Section 15(c), Borrower shall (1) pay the expenses of
operating, managing, maintaining and repairing the Mortgaged Property {uicluding utilities,
repairs and replacements) before the last date upon which each such paymer.t.may be made
without any penalty or interest charge being added, and (ii) pay insurance preniurs at least 30
days prior to the expiration date of each policy of insurance, unless applicable law specifies some
lesser period.

(c)  If Lender is collecting Imposition Deposits, to the extent that Lender holds
sufficient Imposition Deposits for the purpose of paying a specific Imposition, then Borrower
shall not be obligated to pay such Imposition, so long as no Event of Default exists and Borrower
has timely delivered to Lender any bills or premium notices that it has received. If an Event of
Default exists, Lender may exercise any rights Lender may have with respect to Imposition
Deposits without regard to whether Impositions are then due and payable. Lender shall have no
liability to Borrower for failing to pay any Impositions to the extent that (i) any Event of Default
has occurred and is continuing, (ii) insufficient Imposition Deposits are held by Lender at the
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time an Imposition becomes due and payable or (iii) Borrower has failed to provide Lender with
bills and premium notices as provided above.

(d)  Borrower, at its own expense, may contest by appropriate legal proceedings,
conducted diligently and in good faith, the amount or validity of any Imposition other than
insurance premiums, if (i) Borrower notifies Lender of the commencement or expected
commencement of such proceedings, (ii) the Mortgaged Property is not in danger of being sold
or forfeited, (iii) if Borrower has not already paid the Imposition, Borrower deposits with Lender
reserves sufficient to pay the contested Imposition, if requested by Lender, and (iv) Borrower
lf;urnishes whatever additional security is required in the proceedings or is reasonably requested

y Lender.

(e) . Borrower shall promptly deliver to Lender a copy of all notices of, and invoices
for, Impositicas,-and if Borrower pays any Imposition directly, Borrower shall furnish to Lender,
on or before the date this Instrument requires such Impositions to be paid, receipts evidencing
that such paymexis were made.

16,  LIENS; /f£NCUMBRANCES. Borrower acknowledges that, to the extent
provided in Section 21,-tie grant, creation or existence of any mortgage, deed of trust, deed to
secure debt, security interest or ¢*her lien or encumbrance (a “Lien”) on the Mortgaged Property
(other than the lien of this Insarument) or on certain ownership interests in Borrower, whether
voluntary, involuntary or by operation of law, and whether or not such Lien has priority over the
lien of this Instrument, is a “Tramife:” which constitutes an Event of Default and subjects
Borrower to personal liability under the Notz.

17.  PRESERVATION, MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY.

(a)  Borrower shall not commit waste or pérmit impairment or deterioration of the
Mortgaged Property.

(b)  Borrower shall not abandon the Mortgaged Projerty.

(c)  Borrower shall restore or repair promptly, in a goot and workmanlike manner,
any damaged part of the Mortgaged Property to the equivalent of its -iginal condition, or such
other condition as Lender may approve in writing, whether or not iivurance proceeds or
condemnation awards are available to cover any costs of such restoration ci-repair; however,
Borrower shall not be obligated to perform such restoration or repair if (i) .o Event of Default
has occurred and is continuing, and (ii) Lender has elected to apply any avzilzole insurance
proceeds and/or condemnation awards to the payment of Indebtedness pursuadt 1 Section
19(h)(i1) through (viii}, or pursuant to Section 20(d)(ii) through (viii).

(d)  Borrower shall keep the Mortgaged Property in good repair, including the
replacement of Personalty and Fixtures with items of equal or better function and quality.

(¢)  Borrower shall provide for professional management of the Mortgaged Propert
by the Property Manager or by a residential rental property manager satisfactory to Lender at all
times under a property management agreement approved by Lender in writing. Borrower shall
not surrender, terminate, cancel, modify, renew or extend its property management agreement, or
enter into any other agreement relating to the management or operation of the Property with
Property Manager or any other Person, or consent to the assignment by the Property Manager of
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its interest under such property management agreement, in each case without the consent of
Lender, which consent shall not be unreasonably withheld; provided, however, with respect to a
new property manager such consent may be conditioned upon Borrower delivering a Rating
Confirmation as to such new property manager and the related property management agreement.
If at any time Lender consents to the appointment of a new property manager, such new property
manager and Borrower shall, as a condition of Lender’s consent, execute an assignment of
management agreement in a form acceptable to Lender. If any such replacement property
manager is an Affiliate of Borrower, and if a nonconsolidation opinion was delivered at the
origination of the Loan, Borrower shall deliver to Lender an updated nonconsolidation opinion in
form and substance satisfactory to the Rating Agencies (unless waived by the Rating Agencies)
with regard to nonconsolidation.

(D Borrower shall give Notice to Lender of and, unless otherwise directed in writing
by Lender, snall appear in and defend any action or proceeding purporting to affect the
Mortgaged Propsrty, Lender’s security or Lender’s rights under this Instrument. Borrower shall
not (and shall not pémmit any tenant or other person to) remove, demolish or alter the Mortgaged
Property or any pari-o5the Mortgaged Property, including any removal, demolition or alteration
occurring in connection with a rehabilitation of all or part of the Mortgaged Property, except (i)
in connection with the-icplacement of tangible Personalty, (ii) if Borrower is a cooperative
housing corporation or assoir.sn, to the extent permitted with respect to individual dwelling
units under the form of proprietary lease or occupancy agreement and (iii) repairs and
replacements in connection with n:aking an individual unit ready for a new occupant.

()  Unless otherwise waived by Lender in writing, Borrower must have or must
establish and must adhere to the MMP.” It the Borrower is required to have an MMP, the
Borrower must keep all MMP documentation at ithe Mortgaged Property or at the management
agent’s office and available for the Lender o1-the Loan Servicer to review during any annual
assessment or other inspection of the Mortgaged Fioperty that is required by Lender.

(h)  If Borrower is a housing cooperative <orporation or association, until the
Indebtedness is paid in full Borrower shall not reducc the maintenance fees, charges or
assessments payable by shareholders or residents under (proprietary leases or occupancy
agreements below a level which is sufficient to pay all expenscs-of the Borrower, including,
without limitation, all operating and other expenses for the Mortgaged Property and all payments
due pursuant to the terms of the Note and any Loan Documents.

18. ENVIRONMENTAL HAZARDS.

(@)  Except for matters described in Section 18(b), Borrower shall not csuse or permit
any of the following:

(1) the presence, use, generation, release, treatment, processing, storage
(including storage in above ground and underground storage tanks),
handling, or disposal of any Hazardous Materials on or under the
Mortgaged Property;

(i)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property;

(iii)  any occurrence or condition on the Mortgaged Property, which occurrence
or condition is or may be in violation of Hazardous Materials Laws;
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(iv)  any violation of or noncompliance with the terms of any Environmental
Permit with respect to the Mortgaged Property; or

(v)  any violation or noncompliance with the terms of any O&M Program as
defined in subsection (d). :

The matters described in clauses (i) through (v) above, except as otherwise provided in Section
18(b), are referred to collectively in this Section 18 as “Prohibited Activities or Conditions.”

(b)  Prohibited Activities or Conditions shall not include lawful conditions permitted
by an O&M Program or the safe and lawful use and storage of quantities of (i) pre-packaged
supplies, cleaning materials and petroleum products customarily used in the operation and
maintenance-<f comparable multitamily properties, (i) cleaning materials, personal grooming
items and othér items sold in pre-packaged containers for consumer use and used by tenants and
occupants of residontial dwelling units in the Mortgaged Property; and (iit) petroleum products
used in the operation and maintenance of motor vehicles from time to time located on the
Mortgaged Property’s narking areas, so long as all of the foregoing are used, stored, handled,
transported and disposec o in compliance with Hazardous Matenals Laws,

(¢)  Borrower shall takc all commercially reasonable actions (including the inclusion
of appropriate provisions in any Leases executed after the date of this Instrument} to prevent its
employees, agents, and contractors, and all tenants and other occupants from causing or
permitting any Prohibited Activitiec cr Conditions. Borrower shall not lease or allow the
sublease or use of all or any portion oi the Mortgaged Property to any tenant or subtenant for
nonresidential use by any user that, in the crdinary course of its business, would cause or permit
any Prohibited Activity or Condition.

(d)  As required by Lender, Borrower shizil also have established a written operations
and maintenance program with respect to certain Hazaraous Materials. Each such operations and
maintenance program and any additional or revised opurations and maintenance programs
established for the Mortgaged Property pursuant to this S<cuop. 18 must be approved by Lender
and shall be referred to herein as an “O&M Program.” Borrcwer shall comply in a timely
manner with, and cause all employees, agents, and contractors-of Borrower and any other
Persons present on the Mortgaged Property to comply with each O&»% Program. Borrower shall
pay all costs of performance of Borrower’s obligations under any O&i1 Program, and Lender’s
out of pocket costs incurred in connection with the monitoring and .rsview of each O&M
Program and Borrower’s performance shall be paid by Borrower upon demard by Lender. Any
such out-of-pocket costs of Lender that Borrower fails to pay promptly sheli become an
additional part of the Indebtedness as provided in Section 12.

(e)  Borrower represents and warrants to Lender that, except as previously disclosed
by Borrower to Lender in writing (which written disclosure may be in certain environmental
assessments and other written reports accepted by Lender in connection with the funding of the
Indebtedness and dated prior to the date of this Instrument):

(1) Borrower has not at any time engaged in, caused or permitted any
Prohibited Activities or Conditions on the Mortgaged Property;

(i)  to the best of Borrower’s knowledge after reasonable and diligent inquiry,
no Prohibited Activities or Conditions exist or have existed on the
Mortgaged Property;
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(iii)

(iv)

(v)

(vi)

(vii)

the Mortgaged Property does not now contain any underground storage
tanks, and, to the best of Borrower’s knowledge after reasonable and
diligent inquiry, the Mortgaged Property has not contained any
underground storage tanks in the past. If there is an underground storage
tank located on the Mortgaged Property that has been previously disclosed
by Borrower to Lender in writing, that tank complies with all requirements
of Hazardous Materials Laws;

to the best of Borrower’s knowledge after reasonable and diligent inquiry,
Borrower has complied with all Hazardous Materials Laws, including all
requirements for notification regarding releases of Hazardous Materials.
Without limiting the generality of the foregoing, Borrower has obtained all
Environmental Permits required for the operation of the Mortgaged
Property in accordance with Hazardous Materials Laws now in effect and
all such Environmental Permits are in full force and effect;

t5-the best of Borrower's knowledge after reasonable and diligent inquiry,
ns event has occurred with respect to the Mortgaged Property that
coustitutes, or with the passing of time or the giving of notice would
constiiut<. uoncompliance with the terms of any Environmental Permit;

there are no actions, suits, claims or proceedings pending or, to the best of
Borrower’s knovledge after reasonable and diligent inquiry, threatened
that involve the Mertgaged Property and allege, arise out of, or relate to
any Prohibited Activity or Condition; and

Borrower has not receivzd, any written complaint, order, notice of
violation or other communicaiion from any Governmental Authority with
regard to air emissions, water Zischarges, noise emissions or Hazardous
Materials, or any other environnieatal, health or safety matters affecting
the Mortgaged Property.

(f)  Borrower shall promptly notify Lender in writing "pon the occurrence of any of

the following events:
(1)
(i)

(iii)

Borrower’s discovery of any Prohibited Activity or Condition;

Borrower’s receipt of or knowledge of any written complaint, order, notice
of violation or other communication from any tenant, maiegeinent agent,
Governmental Authority or other Person with regard to presan or future
alleged Prohibited Activities or Conditions, or any other envi:tnmental,
health or safety matters affecting the Mortgaged Property; or

Borrower’s breach of any of its obligations under this Section 18.

Any such notice given by Borrower shall not relieve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or any other Loan Document.

(g)  Borrower shall pay promptly the costs of any environmental inspections, tests or
audits, a purpose of which is to identify the extent or cause of or potential for a Prohibited
Activity or Condition (“Environmental Inspections™), required by Lender in connection with
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any foreclosure or deed in lieu of foreclosure, or as a condition of Lender’s consent to any
Transfer under Section 21, or required by Lender following a reasonable determination by
Lender that Prohibited Activities or Conditions may exist. Any such costs incurred by Lender
(including Attorneys’ Fees and Costs and the costs of technical consultants whether incurred in
connection with any judicial or administrative process or otherwise) that Borrower fails to pay
promptly shall become an additional part of the Indebtedness as provided in Section 12. As long
as (i) no Event of Default has occurred and is continuing, (ii) Borrower has actually paid for or
reimbursed Lender for all costs of any such Environmental Inspections performed or required by
Lender, and (iii) Lender is not prohibited by law, contract or otherwise from doing so, Lender
shall make available to Borrower, without representation of any kind, copies of Environmental
Inspections prepared by third parties and delivered to Lender. Lender hereby reserves the right,
and Borrower hereby expressly authorizes Lender, to make available to any party, including any
prospective kidder at a foreclosure sale of the Mortgaged Property, the results of any
Environmenti Inspections made by or for Lender with respect to the Mortgaged Property.
Borrower consen¢e-to Lender notifying any party (either as part of a notice of sale or otherwise)
of the results ofany Environmental Inspections made by or for Lender. Borrower acknowledges
that Lender cannot coptrol or otherwise assure the truthfulness or accuracy of the results of any
Environmental Inspections and that the release of such results to prospective bidders at a
foreclosure sale of the Mortgaged Property may have a material and adverse effect upon the
amount that a party may bic 2. such sale. Borrower agrees that Lender shall have no liability
whatsoever as a result of dciivering the results to any third party of any Environmental
Inspections made by or for Lende., and Borrower hereby releases and forever discharges Lender
from any and all claims, damages; or causes of action, arising out of, connected with or
incigcntal to the results of, the delivery »f any of Environmental Inspections made by or for
Lender.

(h)  If any investigation, site monitoring, containment, clean-up, restoration or other
remedial work (“Remedial Work™) is necessary to-comply with any Hazardous Materials Law
or order of any Governmental Authority that has oi acquires jurisdiction over the Mortgaged
Property or the use, operation or improvement of the Mortgaged Property, or is otherwise
required by Lender as a consequence of any Prohibited. Aciivity or Condition or to prevent the
occurrence of a Prohibited Activity or Condition, Borrower shall, by the earlier of (i) the
applicable deadline required by Hazardous Materials Law o1 £i1} 30 days after Notice from
Lender demanding such action, begin performing the Remedial Wur:, and thereafter diligently
prosecute it to completion, and shall in any event complete the work by the time required by
applicable Hazardous Materials Law. If Borrower fails to begin on a tirely basis or diligently
prosecute any required Remedial Work, Lender may, at its option, cause the Remedial Work to
be completed, in which case Borrower shall reimburse Lender on demand for the cost of doing
so. Any reimbursement due from Borrower to Lender shall become part of the iriebtedness as
provided in Section 12.

(i)  Borrower shall comply with all Hazardous Materials Laws applicabie to the
Mortgaged Property. Without limiting the generality of the previous sentence, Borrower shall (i)
obtain and maintain all Environmental Permits required by Hazardous Materials Laws and
comply with all conditions of such Environmental Permits; (ii) cooperate with any inquiry by
any Governmental Authority; and (iii) comply with any governmental or judicial order that arises
from any alleged Prohibited Activity or Condition.

0 Borrower shall indemnify, hold harmless and defend (i) Lender, including any
custodian, trustee and any other fiduciaries who hold or have held a full or partial interest in the
Loan for the benefit of third parties, (ii) any prior owner or holder of the Note, (iii) the Loan
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Servicer, (iv) any prior Loan Servicer, (v) the officers, directors, shareholders, partners,
employees and trustees of any of the foregoing, and (vi) the heirs, legal representatives,
successors and assigns of each of the foregoing (collectively, the “Indemnitees”) from and
against all proceedings, claims, damages, penalties and costs (whether initiated or sought by
Governmental Authorities or private parties), including Attorneys’ Fees and Costs and
remediation costs, whether incurred in connection with any judicial or administrative process or
otherwise, arising directly or indirectly from any of the following:

(i) any breach of any representation or warranty of Borrower in this Section
18;

(i)  any failure by Borrower to perform any of its obligations under this
Section 18,

i

i) the existence or alleged existence of any Prohibited Activity or Condition;

(iv) - thic presence or alleged presence of Hazardous Materials on or under the
Zortgaged Property or in any of the Improvements; and

(v)  the acivzi =t alleged violation of any Hazardous Materials Law.

(k)  Counsel selected Ly Borrower to defend Indemnitees shall be subject to the
approval of those Indemnitees. In ar'y circumstances in which the indemnity under this Section
18 applies, Lender may employ its own legal counsel and consultants to prosecute, defend or
negotiate any claim or legal or adminisiritive proceeding and Lender, with the prior written
consent of Borrower (which shall not be unrsascnably withheld, delayed or conditioned) may
settle or compromise any action or legal or admin‘sirative proceeding. However, unless an Event
of Default has occurred and is continuing, or the iniriests of Borrower and Lender are in conflict,
as determined by Lender in its discretion, Lender shai! permit Borrower to undertake the actions
referenced in this Section 18 in accordance with this Sestion 18(k) and Section 18(1) so long as
Lender approves such action, which approval shall not ¢ unreasonably withheld or delayed.
Borrower shall reimburse Lender upon demand for all costs and expenses incurred by Lender,
incaluding all costs of settlements entered into in good faith, consviiants’ fees and Attorneys’ Fees
and Costs.

{)) Borrower shall not, without the prior written consent of tiose Indemnitees who
are named as parties to a claim or legal or administrative proceeding (a “Claim”), settle or
compromise the Claim if the settlement (i) results in the entry of any judgmeut that does not
include as an unconditional term the delivery by the claimant or plaintiff to Lerdzr of a written
release of those Indemnitees, satisfactory in form and substance to Lender; or (ii) riny materially
and adversely affect Lender, as determined by Lender in its discretion.

(m) Borrower’s obligation to indemnify the Indemnitees shall not be limited or
impaired by any of the following, or by any failure of Borrower or any guarantor to receive
notice of or consideration for any of the following:

(1) any amendment or modification of any Loan Document;

(i)  any extensions of time for performance required by any Loan Document;
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(iii)  any provision in any of the Loan Documents limiting Lender’s recourse to
property securing the Indebtedness, or limiting the personal liability of
Borrower or any other party for payment of all or any part of the
Indebtedness;

(iv)  the accuracy or inaccuracy of any representations and warranties made by
Borrower under this Instrument or any other Loan Document;

(v)  the release of Borrower or any other Person, by Lender or by operation of
law, from performance of any obligation under any Loan Document;

(vi)  the release or substitution in whole or in part of any security for the
Indebtedness; and

wit».  Lender’s failure to properly perfect any lien or security interest given as
security for the Indebtedness.

(n)  Borrower shall, at its own cost and expense, do all of the following:

(i)  pay or satisfy any judgment or decree that may be entered against any
Indemnitee or Indemnitees in any legal or administrative proceeding
incident to'any matters against which Indemnitees are entitled to be
indemnified unde: this Section 18;

(i)  reimburse Indemnite:s for any expenses paid or incurred in connection
with any matters agains’ which Indemnitees are entitled to be indemnified
under this Section 18; and

(iii)  reimburse Indemnitees for any‘a=d all expenses, including Attorneys’ Fees
and Costs, paid or incurred in <onnection with the enforcement by
Indemnitees of their rights under-tiis Section 18, or in monitoring and
participating in any legal or administrative proceeding.

(0)  The provisions of this Section 18 shall be in addition to any and all other
obligations and liabilities that Borrower may have under applicable faw or under other Loan
Documents, and each Indemnitee shall be entitled to indemnification, (rider this Section 18
without regard to whether Lender or that Indemnitee has exercised any iights against the
Mortgaged Property or any other security, pursued any rights against any guarauter, or pursued
any other rights available under the Loan Documents or applicable law. If Borrov cr consists of
more than one Person, the obligation of those Persons to indemnify the Indemmtérs under this
Section 18 shall be joint and several. The obligation of Borrower to indemnify the ind«nnitees
under this Section 18 shall survive any repayment or discharge of the Indebtedness, any
foreclosure proceeding, any foreclosure sale, any delivery of any deed in lieu of foreclosure, and
any release of record of the lien of this Instrument. Notwithstanding the foregoing, if Lender has
never been a mortgagee-in-possession of, or held title to, the Mortgaged Property, Borrower shall
have no obligation to indemnify the Indemnitees under this Section 18 after the date of the
release of record of the lien of this Instrument by payment in full at the Maturity Date or by
voluntary prepayment in full.
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19. PROPERTY AND LIABILITY INSURANCE.

(@ At all times during the term hereof, Borrower shall maintain, at its sole cost and
expense, for the mutual benefit of Borrower and Lender, the following policies of insurance:

(i)

(i)

(i11)
(iv)

Insurance against any peril included within the classification “All Risks of
Physical Loss” with extended coverage in amounts at all times sufficient
to prevent Borrower from becoming a co-insurer within the terms of the
applicable policies, but in any event such insurance shall be maintained in
an amount equal to the full insurable value of the Mortgaged Property.
The policy referred to in this Section 19 shall contain a replacement cost
endorsement and a waiver of depreciation. As used in this Instrument,
“full insurable value” means the actual replacement cost of the
Improvements and Personalty (without taking into account any
depreciation), determined annually by an insurer or by Borrower or, at the
request of Lender, by an insurance broker (subject to Lender’s reasonable
2gproval). In all cases where any of the Improvements or the use of the

‘ortgaged Property shall at any time constitute legal non-conforming
situctures or uses under applicable legal requirements of any
Goverareuial Authority, the policy referred to in this Section 19 must
include “Ordinance and Law Coverage,” with “Time Element,” “Loss to
the Undanmaged Portion of the Building,” “Demolition Cost” and
“Increased Coct of Construction” endorsements, in the amount of coverage
required by Lendr;

Commercial general liability insurance, including contractual injury,
bodily injury, broad forii rlcath and property damage liability against any
and all claims, including aii‘1<gal liability to the extent insurable imposed
upon Borrower and all Atteincys’ Fees and Costs, arising out of or
connected with the possession, ‘vse, leasing, operation, maintenance or
condition of the Mortgaged Property with a combined limit of not less
than $2,000,000 in the aggregate anc $1,000,000 per occurrence, plus
umbrella or excess liability coverage swith minimum limits in the
aggregate and per occurrence of $1,000,000 tur Improvements that have 1
to 3 stories and an additional $2,000,000 in ceverage for each additional
story with maximum required coverage of $1C.000,000, plus motor
vehicle liability coverage for all owned ana nemowned vehicles
(including, without limitation, rented and leased vehisles) containing
minimum limits per occurrence, including umbrells “coverage, of
$1,000,000.

Statutory workers’ compensation insurance;

Business interruption including loss of rental value insurance for the
Mortgaged Property in an amount equal to not less than twelve (12)
months’ estimated gross Rents attributable to the Mortgaged Property and
based on gross Rents for the immediately preceding year and otherwise
sufficient to avoid any co-insurance penalty with a 90 day extended period
of indemnity (but a minimum of eighteen (18) months’ estimated gross
Rents attributable to the Mortgaged Property and based on gross Rents for
the immediately preceding year and otherwise sufficient to avoid any co-
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insurance penalty with a 90 day extended period of indemnity when (A)
the Imcf)rovements have 5 or more stories or (B) at all times during which
the Indebtedness is equal to or greater than $50,000,000);

(v)  If any portion of the Improvements are located within a federally
designated flood hazard zone, flood insurance in an amount equal to the
full insurable value of the portion of such Improvements within such flood
hazard zone. Such coverage may need to be purchased through excess
carriers if the required coverage exceeds the maximum insurance allowed
under the federal flood insurance program;

(vi)  Insurance against loss or damage from (A) leakage of sprinkler systems
and (B) explosion of steam boilers, air conditioning equipment, pressure
vessels or similar apparatus now or hereafter installed at the Mortgaged
Property, in such amounts as Lender may from time to time reasonably
require and which are customarily required by institutional lenders with
respect to similar properties similarly situated;

(vi)) The insurance required under clauses (i) and (iv) above shall cover perils
of terrorisr and acts of terrorism and Borrower shall maintain commercial
property 1nstiance for loss resulting from perils and acts of terrorism on
terms (including amounts) consistent with those required under clauses (i)
and (iv) above'at 21l times during the term of the Loan evidenced by the
Note;

(viil) During any period of Restoration, builder’s “all risk” insurance in an
amount equal to not less (nen the full insurable value of the Property
against such risks (including iirz and extended coverage and collapse of
the Improvements to agreed Lruts) as Lender may request, in form and
substance acceptable to Lender; and

(ix}  Such other insurance with respect to the Improvements and Personalty
located on the Property against loss or da2uage as required by Lender
(including, without limitation, liquor/dvarishop, Mold, hurricane,
windstorm and earthquake insurance) provided such insurance is of the
kind for risks from time to time customarily insureqd' against and in such
minimum coverage amounts and maximum deductiblzs as are generally
required by institutional lenders for properties comprable to the
Mortgaged Property or which Lender may deem nercssary in its
reasonable discretion; provided, however, if Lender requires earthquake
insurance, the amount of coverage must be equal to 150% of thé poobable
maximum loss for the Mortgaged Property but Lender shall not require
earthquake insurance if the probable maximum loss for the Mortgaged
Property is less than twenty percent (20%). In the event any updated
reports or other documentation are reasonably required by Lender in order
to determine whether such additional insurance is necessary or prudent,
Borrower shall pay for all such documentation at its sole cost and expense.

All insurance required pursuant to subsections (i) and subsections (iv) through (ix) shall be
referred to as “Hazard Insurance”,

PAGE 32




S — - 1023541029 Page: 35 of 75 -

UNOWFFICIAL COPY

()  All premiums on insurance policies required under Section 19(a) shall be paid in
the manner provided in Section 7, unless Lender has designated in writing another method of
payment. All such policies shall also be in a form approved by Lender. All policies of Hazard
Insurance must include a non-contributing, non-reporting mortgagee clause in favor of, and in a
form approved by, Lender. All policies for general liability insurance must contain a standard
additional insured provision, in favor of, and in a form approved by Lender. Borrower shall
deliver to Lender a legible copy of each insurance policy (or duplicate original), and Borrower
shall promptly deliver to Lender a copy of all renewal and other notices received by Borrower
with respect to the policies and all receipts for paid premiums. At least 30 days prior to the
expiration date of any insurance policy, Borrower shall deliver to Lender evidence acceptable to
Lender that the policy has been renewed. If Borrower has not delivered a legible copy of each
renewal policy (or a duplicate original} prior to the expiration date of any insurance policy,
Borrower siali deliver a legible copy of each renewal policy (or a duplicate original), in a form
satisfactory to I .ender, no later than the earlier of (i) the date that is 60 days after the expiration
date of the originul'nolicy, or (ii) the date of any notice to Lender under subsection (f) below.

(c)  Bormrower-will maintain the insurance coverage described in this Section 19 with
companies acceptable tc [ender and with a rated claims paying ability of at least (i) “A-” or its
equivalent by Fitch, Inc;, (ii) “A-" or its equivalent by Standard & Poor’s Ratings Services, a
division of The McGraw-Hil: Corapanies, Inc., (iii) “A3” or its equivalent by Moody’s Investors
Service, Inc. or (iv) “A” for firancia! strength and “VIII” for financial size, or their equivalents,
by A.M. Best Company. All insurers providing insurance required by this Instrument must be
authorized to issue insurance in the Piorerty Jurisdiction.

(d)  All insurance policies and ienewals of insurance policies required by this Section
19 shall be for such periods as Lender may fro'n time to time require.

(e)  Borrower shall comply with all insurance requirements and shall not permit any
condition to exist on the Mortgaged Property that wouid invalidate any part of any insurance
coverage that this Instrument requires Borrower to mainezin

H In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender. Borrower hereby authorizes and appoints Lender as attorney in fact for
Borrower to make proof of loss, to adjust and compromise any clatirs nnder policies of Hazard
Insurance, to appear in and prosecute any action arising from such Hezad Insurance policies, to
collect and receive the proceeds of Hazard Insurance, to hold the proceed: of Hazard Insurance,
and to deduct from such proceeds Lender’s expenses incurred in the collectior: uf such proceeds.
This power of attorney is coupled with an interest and therefore is irrevoczale. However,
nothing contained in this Section 19 shall require Lender to incur any expense or t2e any action.
Lender may, at Lender’s option, (i) require a “repair or replacement” settlement, ir. which case
the proceeds will be used to reimburse Borrower for the cost of restoring and rerairing the
Mortgaged Property to the equivalent of its original condition or to a condition approved by
Lender (the “Restoration™), or (ii) require an “actual cash value” settlement in whicﬁ case the
proceeds may be applied to the payment of the Indebtedness, whether or not then due. To the
extent Lender determines to require a repair or replacement settlement and apply insurance
proceeds to Restoration, Lender shall apply the proceeds in accordance with Lender’s then-
current policies relating to the restoration of casualty damage on similar multifamily properties.

(g)  Notwithstanding any provision to the contrary in this Section 19, as long as no
Event of Default, or any event which, with the giving of Notice or the passage of time, or both,
would constitute an Event of Default, has occurred and is continuing,
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(M)

(i)

in the event of a casualty resulting in damage to the Mortgaged Property
which will cost $25,000 or less to repair, the Borrower shall have the sole
right to make proof of loss, adjust and compromise the claim and collect
and receive any proceeds directly without the approval or prior consent of
the Lender so long as the insurance proceeds are used solely for the
Restoration of the Mortgaged Property; and

in the event of a casualty resulting in damage to the Mortgaged Property
which will cost more than $25,000 but less than $100,000 to repair, the
Borrower is authorized to make proof of loss and adjust and compromise
the claim without the prior consent of Lender, and Lender shall hold the
applicable insurance proceeds to be used to reimburse Borrower for the
cost of Restoration of the Mortgaged Property and shall not apply such
proceeds to the payment of sums due under this Instrument.

(h)  Lender will have the right to exercise its option to apply insurance proceeds to the
payment of the Indebteduess only if Lender determines that at least one of the following

conditions is met;

(i)

(1)

(iii)

(iv)

v)

(vi)

(vii)

an Ev¢nt of Default (or any event, which, with the giving of Notice or the
passage ‘of time, or both, would constitute an Event of Default) has
occurred an{ is continuing;

Lender determings. .rvits discretion, that there will not be sufficient funds
from insurance proceeds, anticipated contributions of Borrower of its own
funds or other sources accep table to Lender to complete the Restoration;

Lender determines, in its Giscretion, that the rental income from the
Mortgaged Property after compiction of the Restoration will not be
sufficient to meet all operating <osts and other expenses, Imposition
Deposits, deposits to reserves and-Luan repayment obligations relating to
the Mortgaged Property;

Lender determines, in its discretion, that t=- Restoration will not be
completed by the earlier of (A) at least one yea: before the Maturity Date
(or six months before the Maturity Date if Lender determines in its
discretion that re-leasing of the Mortgaged Property +will be completed
within such six-month period) or (B) the expiraticn +f-the business
interruption coverage;

Lender determines that the Restoration will not be completed within one
year after the date of the loss or casualty;

the casualty involved an actual or constructive loss of more than 30% of
the fair market value of the Mortgaged Property, and rendered
untenantable more than 30% of the residential units of the Mortgaged
Property,

after Restoration the fair market value of the Mortgaged Property is
expected to be less than the fair market value of the Mortgaged Property
immediately prior to such casualty (assuming the affected portion of the
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Mortgaged Property is relet within a reasonable period after the date of
such casualty); or

(viii) Leases covering at least 65% of the residential units of the Mortgaged
Property shall not remain in full force and effect during and after the
completion of Restoration.

(1) If the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to
the Mortgaged Property, Lender shall automatically succeed to all rights of Borrower in and to
any insurance policies and unearned insurance premiums and in and to the proceeds resulting
from any damage to the Mortgaged Property prior to such sale or acquisition.

Unless Lender otherwise agrees in writing, any application of any insurance
proceeds to th<- Indebtedness shall not extend or postpone the due date of any monthly
installments rexcir<d to in the Note, Section 7 of this Instrument or any Collateral Agreement, or
change the amoun:¢Lsuch installments.

(k)  Borrower azrees to execute such further evidence of assignment of any insurance
proceeds as Lender may require,

20. CONDEMNATIOM.

(a)  Borrower shall promp:ly notify Lender in writing of any action or proceeding or
notice relating to any proposed or actual condemnation or other taking, or conveyance in lieu
thereof, of all or any part of the Mortgaced Property, whether direct or indirect (a
“Condemnation”). Borrower shall appear in'and prosecute or defend any action or proceeding
relating to any Condemnation unless otherwis: ilirected by Lender in writing. Borrower
authorizes and appoints Lender as attomey in fact tor Borrower to commence, appear in and
prosecute, in Lender’s or Borrower’s name, any a:tion or proceeding relating to any
Condemnation and to seftle or compromise any claim ‘n connection with any Condemnation,
after consultation with Borrower and consistent with cainmercially reasonable standards of a
prudent lender. This power of attorney is coupled with an in‘erest-and therefore is irrevocable.
However, nothing contained in this Section 20 shail require Lence: io incur any expense or take
any action, Borrower hereby fransfers and assigns to Lender all vight, title and interest of
Borrower in and to any award or payment with respect to (i) any Condemnation, or any
conveyance in lieu of Condemnation, and (ii) any damage to the MortgageC Property caused by
governmental action that does not result in a Condemnation.

(b)  Lender may hold such awards or proceeds and apply such awards or proceeds,
after the deduction of Lender’s expenses incurred in the collection of such amoun’s {including
Attorneys’ Fees and Costs) at Lender’s option, to the restoration or repair of the lcitgaged
Property or to the payment of the Indebtedness, with the balance, if any, to Borrower. Unless
Lender otherwise agrees in writing, any application of any awards or proceeds to the
Indebtedness shall not extend or postpone the due date of any monthly installments referred to in
the Note, Section 7 of this Instrument or any Collateral Agreement, or change the amount of such
installments. Borrower agrees to execute such further evidence of assignment of any awards or
proceeds as Lender may require.

(c)  Notwithstanding any provision to the contrary in this Section 20, in the event of a
partial Condemnation of the Mortgaged Property, as long as no Event of Default, or any event
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which, with the giving of Notice or the passage of time, or both, would constitute an Event of
Default, has occurred and is continuing,

(1)  in the event of a partial Condemnation resulting in proceeds or awards in
the amount of $25,000 or less, the Borrower shall have the sole right to
make proof of loss, adjust and compromise the claim and collect and
receive any proceeds directly without the approval or prior consent of the
Lender so rong as the proceeds or awards are used solely for the
Restoration of the Mortgaged Property; and

(i}  in the event of a partial Condemnation resulting in proceeds or awards in
the amount of more than $25,000 but less than $100,000, the Borrower is
authorized to make proof of loss and adjust and compromise the claim
without the prior consent of Lender, and Lender shall hold the applicable
proceeds or awards to be used to reimburse Borrower for the cost of
Restoration of the Mortgaged Property and shall not apply such proceeds
a::d awards to the payment of sums due under this Instrument.

(d)  In the evcnt of a partial Condemnation of the Mortgaged Property resulting in
proceeds or awards in the an:our¢ of $100,000 or more, Lender will have the right to exercise its
option to apply Condemnation prsceeds to the payment of the Indebtedness only if Lender
determines that at least one of the Jollowing conditions is met:

(i)  an Event of Defatlt (5r any event, which, with the giving of Notice or the
passage of time, or both, would constitute an Event of Default) has
occurred and is continuiag;

(i)  Lender determines, in its discietion, that there will not be sufficient funds
from Condemnation proceeds, autizipated contributions of Borrower of its
own funds or other sources acceptable to Lender to complete the
Restoration;

(i) Lender determines, in its discretion, the{ the rental income from the
Mortgaged Property after completion of theRestoration will not be
sufficient to meet all operating costs and otier -expenses, Imposition
Deposits, deposits to reserves and Loan repayment 9bligations relating to
the Mortgaged Property;

(iv)  Lender determines, in its discretion, that the Restoration will not be
completed at least one year before the Maturity Date (or six inonths before
the Maturity Date if Lender determines in its discretion that re-iessing of
the Mortgaged Property will be completed within such six-month period);

(v)  Lender determines that the Restoration will not be completed within one
year after the date of the Condemnation;

(vi)  the Condemnation involved an actual or constructive loss of more than
15% of the fair market value of the Mortgaged Property, and rendered
untenantable more than 25% of the residential units of the Mortgaged
Property;
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(vil) after Restoration the fair market value of the Mortgaged Property is
expected to be less than the fair market value of the Mortgaged Property
immediately prior to the Condemnation (assuming the affected portion of
the Mortgaged Property is relet within a reasonable period after the date of
the Condemnation); or

(viii) Leases covering at least 65% of the residential units of the Mortgaged
Property shall not remain in full force and effect during and after the
completion of Restoration.

(¢)  If the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to
the Mortdgagﬂd Property, Lender shall automatically succeed to all rights of Borrower in and to
any Condenination proceeds and awards prior to such sale or acquisition.

Roriower agrees to execute such further evidence of assignment of any
Condemnation prozesds as Lender may require.

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER. [RIGHT. TO UNLIMITED TRANSFERS -- WITH LENDER
APPROVAL]. Notwithstandir.g anything to the contrary in this Section 21, no Transfer will be
permitted under this Section 21‘unless the provisions of Section 33 are satisfied.

(@)  “Transfer” means

() a sale, assignment, .ransfer or other disposition or divestment of any
interest therein (whether voluntary, involuntary or by operation of law);

(i)  the granting, creating or aiiachment of a lien, encumbrance or security
interest (whether voluntary, invelantary or by operation of law);

(ili) the issuance or other creation of ez owrership interest in a legal entity,
including a partnership interest, interes. in ‘a.hmited liability company or
corporate stock;

(iv)  the withdrawal, retirement, removal or involuntzuy resignation of a partner
in a partnership or a member or Manager in a limiteC liability company; or

(v)  the merger, dissolution, liquidation, or consolidation of = logal entity or
the reconstitution of one type of legal entity into another c7pe of legal
entity.

For purposes of defining the term “Transfer,” the term “partnership” shall mean a general
partnership, a limited partnership, and a joint venture, and the term “partner” shall mean a
general partner, a limited partner and a joint venturer.

(b)  “Transfer” does not include

(i)  a conveyance of the Mortgaged Property at a judicial or non-judicial
foreclosure sale under this Instrument,
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the Mortgaged Property becoming part of a bankruptcy estate by operation
of law under the United States Bankruptcy Code, or

a lien against the Mortgaged Property for local taxes and/or assessments
not then due and payable.

{c)  The occurrence of any of the following Transfers shall not constitute an Event of
Default under this Instrument, notwithstanding any provision of Section 21(e) to the contrary:

()
(i)
(i)

(iv)
v)

(vi)

(vit)

a Transfer to which Lender has consented:
a Transfer that occurs in accordance with Section 21(d);

the grant of a leasehold interest in an individual dwelling unit for a term of
two years or less not containing an option to purchase;

% Transfer of obsolete or wom out Personalty or Fixtures that are
con.emporaneously replaced by items of equal or better function and
quality, which are free of liens, encumbrances and security interests other
than thiose Created by the Loan Documents or consented to by Lender;

the creation of 2 mechanic’s, materialman’s, or judgment lien against the
Mortgaged Pronerty, which is released of record or otherwise remedied to
Lender’s satisfaciioy within 60 days of the date of creation;

if Borrower is a houting' cooperative corporation or association, the
Transfer of more than 49 pervent of the shares in the housing cooperative
or the assignment of more thza 49 percent of the occupancy agreements or
leases relating thereto by tenant shureholders of the housing cooperative or
association to other tenant shareho'ders;

any Transfer of an interest in Borrowcr or any interest in a Controlling

Entity (which, if such Controlling Entity wére Borrower, would result in

an Event of Default) listed in (A) through (¥) below (a “Preapproved

g‘r]ansfer”), under the terms and conditions listed as’items (1) through (10)
elow:

(A) a sale or transfer to one or more of the transfzroc’s immediate
family members; or

(B)  a sale or transfer to any trust having as its sole beneficiaties the
transferor and/or one or more of the transferor’s immediate family
members; or

(C)  asale or transfer from a trust to any one or more of its beneficiaries
who are immediate family members of the transferor ; or

(D)  the substitution or replacement of the trustee of any trust with a
trustee who is an immediate family member of the transferor; or
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(E) a sale or transfer to an entity owned and Controlled by the
transferor or the transferor’s immediate family members; or

(F)  a sale or transfer to a natural person or entity that has an existing
interest in the Borrower or in a Controlling Entity.

(1)  Borrower shall provide Lender with prior written Notice of
the proposed Preapproved Transfer, which Notice must be
accompanied by a non-refundable review fee in the amount
of $3,000.00.

(2)  For the purposes of these Preapproved Transfers, a
transferor’s immediate family members will be deemed to
include a spouse, parent, child or grandchild of such
transferor.

(3)  Either directly or indirectly, [See Exhibit B] shall retain at
all times a Controlling Interest in the Borrower and manage
the day-to-day operations of the Borrower.

(4) At the time of the proposed Preapproved Transfer, no Event
of Default shall have occurred and be continuing and no
avent or condition shall have occurred and be continuing
that.-with the giving of Notice or the passage of time, or
both; would become an Event of Default.

(5)  Lender shal" e entitled to collect all costs, including the
cost of all titic searches, title insurance and recording costs,
and all Attomeys’ Fizes and Costs.

(6)  Lender shall not be-<ntitled to collect a transfer fee as a
result of these Preapprov::d Transfers.

(7) In the event of a Transfer- prohibited by or requiring
Lender’s approval under this Ccetion 21, this Section
(c)(vii) may be modified or renderéd void by Lender at
Lender’s option by Notice to Bsowower and the
transferee(s), as a condition of Lender’s corsent.

(8)  if any certificates evidencing the Securitizzaon remain
outstanding, a Rating Confirmation.

(9)  If a nonconsolidation opinion was delivered at origination
of the Loan and if, after giving effect to all Preapproved
Transfers and all prior Transfers, fifty percent (50%) or
more in the aggregate of direct or indirect interests in
Borrower are owned by any Person and its Affiliates that
owned less than a fifty percent (50%) direct or indirect
interest in Borrower as of the origination of the Loan, an
opinion of counsel for Borrower, in form and substance
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satisfactory to Lender and to the Rating Agencies, with
regard to nonconsolidation.

(10) Confirmation acceptable to Lender that Section 33
continues to be satisfied; and

(viii) a Supplemental Mortgage that complies with Section 43 or Defeasance
that complies with Section 44.

(d)  The occurrence of any of the following Transfers shall not constitute an Event of
Default under this Instrument, provided such Transfer does not constitute an Event of Default
under any other Section of this Instrument:

(i a Transfer that occurs by devise, descent, or by operation of law upon the
death of a natural person to one or more members of the immediate family
of such natural person or to a trust or family conservatorship established
rif:,r the benefit of such immediate family member or members, provided
that:

(A) (Tao Property Manager {(or a replacement property manager
apprewved by Lender), if applicable, continues to be responsible for
the ‘management of the Mortgaged Property, and such Transfer
shall not vesult in a change in the day-to-day operations of the
Mortgaged Property;

(B)  those persons n:spensible for the management and control of
Borrower remain urichanged as a result of such Transfer, or any
replacement manageinunt 1s approved by Lender;

(C}  Lender receives confirmaiizn acceptable to Lender that Section 33
continues to be satisfied;

(D)  each guarantor executes such docurieats and agreements as Lender
shall reasonably require to evidence aiz-effectuate the ratification
of each guaranty and indemnity agreemcii, or in the event of the
death of any guarantor or indemnitor, the Boirower causes one or
more natural persons or entities acceptable to Lender to execute
and deliver to Lender a guaranty in a form acceriekle to Lender,
without any cost or expense to Lender;

(E)  Borrower shall give Lender Notice of such Transfer together with
copies of all documents effecting such Transfer not more than
thirty (30) calendar days after the date of such Transfer, and
contemporaneously therewith, shall (1) reaffirm the warranties and
representations under Section 10 and Section 48 of this Instrument
and (2) satisfy Lender, in its discretion, that such Transferee’s
organization, credit and experience in the management of similar
properties are deemed to be appropriate to the overall structure and
documentation of the existing financing;

PAGE 40



(i)

1023541029 Page: 43 of 75

UNOFFICIAL COPY

(F)  such legal opinions from Transferee’s counsel as Lender deems
necessary, including an opinion that the Transferee and any SPE
Equity Owner is in compliance with Section 33 of this Instrument,
a nonconsolidation opinion (if a nonconsolidation opinion was
delivered at origination of the Loan and if required by Lender), an
opinion that the ratification of the Loan Documents and guaranty,
i[P applicable, has been duly authorized, executed, and delivered
and that the ratification documents and guaranty, if applicable, are
enforceable as the obligation of the Transferee;

(G) if any certificates evidencing the Securitization remain
outstanding, a Rating Confirmation; and

(H)  Borrower shall pay or reimburse Lender for all costs and expenses
incurred by Lender in connection with such Transfer (including all
Attorneys’ Fees and Costs); and

the grant of an easement, if before the grant Lender determines that the
easement will not materially affect the operation or value of the
Mortgaguc Property or Lender’s interest in the Mortgaged Property, and
Borrower pays.to Lender, upon demand, all costs and expenses, including
Attorneys’ ‘Fees and Costs, incurred by Lender in connection with
reviewing Bor'ower’s request; and, if the Note is held by a REMIC trust
and if required by Lznder, an opinion of counsel for Borrower, in form
and substance satistictorv to Lender, to the effect that (A) the grant of
such casement has been etfected in accordance with the requirements of
Treasury Regulation Seciion)1.860G-2(a)(8) (as such regulation may be
modified, amended or replaczd from time to time), (B) the qualification
and status of the REMIC trust 25 # REMIC will not be adversely affected
or impaired as a result of such grari, and (C) the REMIC trust will not
incur a tax under Section 860G(d) of the Tax Code as a result of such
grant.

(e}  The occurrence of any of the following Transfers-skal! constitute an Event of
Default under this Instrument:

(1)

(i1)

(iii)

(iv)

a Transfer of all or any part of the Mortgaged Property or any interest in
the Mortgaged Property;

if Borrower is a limited partnership, a Transfer of (A) any general
partnership interest, or (B) limited partnership interests in Bor‘cvver that
would cause the Initial Owners of Borrower to own less than 50% of all
limited partnership interests in Borrower;

if Borrower is a limited liability company, (A) a Transfer of any
membership interest in Borrower which would cause the Initial Owners to
own less than 50% of all the membership interests in Borrower or (B) a
Transfer that results in a change of Manager;

if Borrower is a corporation (A) the Transfer of any voting stock in
Borrower which would cause the Initial Owners to own less than 50% of
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any class of voting stock in Borrower or (B) if the outstanding voting
stock in Borrower is held by 100 or more shareholders, one or more
Transfers by a single transferor within a 12-month period affecting an
aggregate of 5 percent or more of that stock;

(v) a Transfer of any interest in a Controlling Entity which, if such
Controlling Entity were Borrower, would result in an Event of Default
under any of Sections 21(e)(i) through (iv) above.

Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of default in order to exercise any of its remedies with respect to an Event of
Default unde: this Section 21.

6 Liender shall consent, without any adjustment to the rate at which the
Indebtedness sccozed by this Instrument bears interest or to any other economic terms of the
Indebtedness set toi*'vin the Note, to a Transfer that would otherwise violate this Section 21 if,
prior to the Transfer, Buirower has satisfied each of the following requirements:

(i) the submission to Lender of all information required by Lender to make
the deterzpiaation required by this Section 21(f);

(i)  the absence of any Event of Default;

(i) the transferee (the “Transferee”) meets Lender’s eligibility, credit,
management and ofther standards satisfactory to Lender in its sole
discretion;

(iv)  the Transferee’s organization cradit and experience in the management of
similar properties are deemed.ov the Lender, in its discretion, to be
appropriate to the overall structvie’ and documentation of the existing
financing;

(v)  the Mortgaged Property will be managed s:-a property manager meeting
the requirements of Section 17(e);

(vi)  the Mortgaged Property, at the time of the propcse¢ Transfer, meets all
standards as to its physical condition, occupancy, ne* operating income
and the collection of reserves satisfactory to Lender in 1t so'c discretion;

(vii) in the case of a Transfer of all or any part of the Mortgaged Froperty, (A)
the execution by the Transferee of Lender’s then-standard &ssumption
agreement that, among other things, requires the Transferee to perform all
obligations of Borrower set forth in the Note, this Instrument and an
other Loan Documents, and may require that the Transferee comply wi
any provisions of this Instrument or any other Loan Document which
previously may have been waived or modified by Lender, (B) if Lender
requires, the Transferee causes one or more natural persons or entities
acceptable to Lender to execute and deliver to Lender a guaranty in a form
acceptable to Lender, and (C) the Transferee executes such additional
Collateral Agreements as Lender may require;
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(viii) in the case of a Transfer of any interest in a Controlling Entity, if a
guaranty has been executed and delivered in connection with the Note, this
Instrument or any of the other Loan Documents, the Borrower causes one
or more natural persons or entities acceptable to Lender to execute and
deliver to Lender a guaranty in a form acceptable to Lender;

(ix) If a Supplemental Mortgage is outstanding, the Borrower obtains the
consent of the lender for the Supplemental Mortgage;

(x)  Lender’s receipt of all of the following:
(A)  areview fee in the amount of $3,000.00;

(B}  a transfer fee in an amount equal to one (1) percent of the unpaid
principal balance of the Indebtedness immediately before the
applicable Transfer; and

(€)/ _ the amount of Lender’s out of pocket costs (including reasonable
Attorneys’ Fees and Costs) incurred in reviewing the Transfer
regriest and any fees charged by the Rating Agencies; and

(xi)  evidence sa'isfactory to Lender that the Transferee and any SPE Equity
Owner of such Transferee meet the requirements of Section 33;

(xit)  such legal opinionstiom Transferee’s counsel as Lender deems necessary,
including an opinion thut the Transferee and any SPE Equity Owner is in
compliance with Section 52 of this Instrument, a nonconsolidation opinion
(if a nonconsolidation opinici was delivered at origination of the Loan
and if required by Lender), an opinion that the assignment and assumption
of the Loan Documents has been duly authorized, executed, and delivered
and that the assignment docum<its and the Loan Documents are
enforceable as the obligation of the Trar sferes; and

(xii) if any certificates evidencing the Securitizaticr remain outstanding, a
Rating Confirmation.

22.  EVENTS OF DEFAULT. The occurrence of any one or meze of the following
shall constitute an Event of Default under this Instrument:

(a)  any failure by Borrower to pay or deposit when due any amount requived by the
Note, this Instrument or any other Loan Document;

(b)  any failure by Borrower to maintain the insurance coverage required by Section
19;

(¢)  any failure by Borrower or any SPE Equity Owner to comply with the provisions
of Section 33 or if any of the assumptions contained in any nonconsolidation opinions delivered
to Lender at any time is or shall become untrue in any material respect;

(d)  fraud or material misrepresentation or material omission by Borrower, any of its
officers, directors, trustees, general partners or managers, any SPE Equity Owner or any
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guarantor in connection with (i) the application for or creation of the Indebtedness, (ii) any
tinancial statement, Rent Schedule, or other report or information provided to Lender during the
term of the Indebtedness, or (iii) any request for Lender’s consent to any proposed action,
including a request for disbursement of funds under any Collateral Agreement,

()  any failure by Borrower to comply with the provisions of Section 20;
§))] any Event of Default under Section 21;

the commencement of a forfeiture action or proceeding, whether civil or criminal,
which could result in a forfeiture of the Mortgaged Property or otherwise materially impair the
lien created Ly this Instrument or Lender’s interest in the Mortgaged Property;

(h) < 2av failure by Borrower to perform any of its obligations under this Instrument
{other than thosc specified in Sections 22(a) through (g)), as and when required, which continues
for a period of 35 Guys after Notice of such failure by Lender to Borrower. However, if
Borrower’s failure to nerform its obligations as described in this Section 22(h) is of the nature
that it cannot be cured within the 30 day grace period but reasonably could be cured within 90
days, then Borrower shait have additional time as determined by Lender in its discretion, not to
exceed an additional 60 days, in which to cure such default, provided that Borrower has
diligently commenced to cure such-default during the 30-day grace period and diligently pursues
the cure of such default. However,.no.such Notice or grace periods shall apply in the case of any
such failure which could, in Lender’s indament, absent immediate exercise by Lender of a right
or remedy under this Instrument, resu't-; harm to Lender, impairment of the Note or this
Instrument or any other security given unde’ anv other Loan Document;

(1) any failure by Borrower to pertor:n any of its obligations as and when required
under any Loan Document other than this Instrument which continues beyond the applicable
cure period, if any, specified in that Loan Document;

() any exercise by the holder of any other dcot instrument secured by a mortgage,
deed of trust or deed to secure debt on the Mortgaged Proper(yv oi 2 right to declare all amounts
due under that debt instrument immediately due and payable;

(k)  if (i) Borrower or any SPE Equity Owner shall commercs aity case, Proceeding or
other action under any existing or future law of any jurisdiction, domestic or foreign, relating to
bankruptcy, insolvency, reorganization, conservatorship or relief of debtors (A) seeking to have
an order for relief entered with respect to it, or seeking to adjudicate it a bankivr! o insolvent, or
seeking reorganization, arrangement, adjustment, winding-up, llquxdatxop dissolution,
composition or other relief with respect to it or its debt, or (B) seeking appointment ¢f 4 receiver,
trustee, custodian, conservator or other similar official for it or for all or any substan{ia} part of
its assets; or (ii) there shall be commenced against Borrower or any SPE Equity Owner any case,
Proceeding, or other action of a nature referred to in clause (i) above by any party other than
Lender which (A) results in the entry of an order for relief or any such adjudication or
appointment, or (B) remains undismissed, undischarged or unbonded for a period of ninety (90)
days; or (1) there shall be commenced against Borrower or any SPE Equity Owner any case,
Proceeding or other action seeking issuance of a warrant of attachment, execution, distraint or
similar process against all or any substantial part of its assets which results in the entry of any
order by a court of competent jurisdiction for any such relief which shall not have been vacated,
discharged, or stayed or bonded pending appeal within ninety (90) days from the entry thereof;
or (iv) Borrower or any SPE Equity Owner shall take any action in furtherance of, or indicating
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its consent to, approval of, or acquiescence in, any of the acts set forth in clause (i), (ii) or (iii)
above; and

I any representations and warranties by Borrower or any SPE Equity Owner in this
Instrument that are false or misleading in any matenal respect.

23. REMEDIES CUMULATIVE; REMEDIES OF BORROWER. Each right and
remedy provided in this Instrument is distinct from all other rights or remedies under this
Instrument or any other Loan Document or afforded by applicable law, and each shall be
cumulative and may be exercised concurrently, independently, or successively, in any order. In
the event that a claim or adjudication is made that Lender has acted unreasonably or
unreasonably delayed acting in any case where, by law or under this Instrument or the other
Loan Docaments, Lender has an obligation to act reasonably or promptly, Lender shall not be
liable for any maonetary damages, and Borrower’s sole remedy shall be limited to commencing
an action seeking injunctive relief or declaratory judgment. Any action or proceeding to
determine whetiier Lender has acted reasonably shall be determined by an action seeking
declaratory judgmert.

24, FORBEARANCE.

(@  Lender may (but shall not be obligated to) agree with Borrower, from time to
time, and without giving notice to, or obtaining the consent of, or having any effect upon the
obligations of, any guarantor or othcr third party obligor, to take any of the following actions:
extend the time for payment of all or‘ary part of the Indebtedness; reduce the payments due
under this Instrument, the Note, or any cther Loan Document; release anyone liable for the
payment of any amounts under this Instrumen;, the Note, or any other Loan Document; accept a
renewal of the Note; modify the terms and tuus of payment of the Indebtedness; join in any
extension or subordination agreement; release any *iortgaged Property; take or release other or
additional security; modify the rate of interest or periue 0 amortization of the Note or change the
amount of the monthly installments payable under i Note; and otherwise modify this
Instrument, the Note, or any other Loan Document.

(b)  Any forbearance by Lender in exercising any rig* ez remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by-apglizable law, shall not be a
waiver of or preclude the exercise of any other right or remedy, or the sibsequent exercise of any
right or remedy. The acceptance by Lender of payment of all or any pani of the Indebtedness
after the due date of such payment, or in an amount which is less than the icauired payment,
shall not be a waiver of Lender’s right to require prompt payment when Acs of all other
payments on account of the Indebtedness or to exercise any remedies for any fainre to make
prompt payment. Enforcement by Lender of any security for the Indebtedness shall mot constitute
an election by Lender of remedies so as to preclude the exercise of any other right available to
Lender. Lender’s receipt of any awards or proceeds under Sections 19 and 20 shall not operate
to cure ot waive any Event of Default.

25. LOAN CHARGES. If any applicable law limiting the amount of interest or
other charges permitted to be collected from Borrower is interpreted so that any charge provided
for in any Loan Document, whether considered separately or together with other charges levied
in connection with any other Loan Document, violates that law, and Borrower is entitled to the
benefit of that law, that charge is hereby reduced to the extent necessary to eliminate that
violation. The amounts, if any, previously paid to Lender in excess of the permitted amounts
shall be applied by Lender to reduce the principal of the Indebtedness. For the purpose of

PAGE 45




1023541029 Page: 48 of 75

UNOFFICIAL COPY

determining whether any applicable law limiting the amount of interest or other charges
permitted to be collected from Borrower has been violated, all Indebtedness which constitutes
interest, as well as all other charges levied in connection with the Indebtedness which constitute
interest, shall be deemed to be allocated and spread over the stated term of the Note. Unless
otherwise required by applicable law, such allocation and spreading shall be effected in such a
manner that the rate of interest so computed is uniform throughout the stated term of the Note.

26 WAIVER OF STATUTE OF LIMITATIONS, OFFSETS, AND
COUNTERCLAIMS. Borrower hereby waives the right to assert any statute of limitations as a
bar to the enforcement of the lien of this Instrument or to any action brought to enforce any Loan
Document. Borrower hereby waives the right to assert a counterclaim, other than a compulsory
counterclaim, in any action or proceeding brought against it by Lender or otherwise to offset any
obligations to make the payments required by the Loan Documents. No failure by Lender to
perform any of its obligations hereunder shall be a valid defense to, or result in any offset
against, any paym.ents that Borrower is obligated to make under any of the Loan Documents.

27.  WALVER OF MARSHALLING. Notwithstanding the existence of any other
security interests in the viortgaged Property held by Lender or by any other party, Lender shall
have the right to determiiie the order in which any or all of the Mortgaged Property shall be
subjected to the remedies piovidad in this Instrument, the Note, any other Loan Document or
applicable law. Lender shall have the right to determine the order in which any or all portions of
the Indebtedness are satisfied from the proceeds realized upon the exercise of such remedies.
Borrower and any party who now or i the future acquires a security interest in the Mortgaged
Property and who has actual or constructive notice of this Instrument waives any and all right to
require the marshalling of assets or to requre that any of the Mortgaged Property be sold in the
inverse order of alienation or that any of the ' Mortgaged Property be sold in parcels or as an
entirety in connection with the exercise of any-of the remedies permitted by applicable law or
provided in this Instrument.

28. FURTHER ASSURANCES; LENDLK'S EXPENSES. Borrower shall
execute, acknowledge, and deliver, at its sole cost and expense, all further acts, deeds,
conveyances, assignments, estoppel certificates, financing stetements or amendments, transfers
and assurances as Lender may require from time to time in vider to better assure, grant, and
convey to Lender the rights intended to be granted, now or in the iture, to Lender under this
Instrument and the Loan Documents. Borrower acknowledges and zarees that, in connection
with each request by Borrower under this Instrument or any Loan Documeat, Borrower shall pay
all reasonable Attorneys’ Fees and Costs and expenses incurred by Lender, including any fees
charged by the Rating Agencies, regardless of whether the matter is appreved, denied or
withdrawn. Any amounts payable by Borrower hereunder shall be deemed 2 part of the
Indebtedness, shall be secured by this Instrument and shall bear interest at the Detau!. Rate if not
fully paid within ten (10} days of written demand for payment.

29. ESTOPPEL CERTIFICATE. Within 10 days after a request from Lender,
Bormrower shall deliver to Lender a written statement, signed and acknowledged by Borrower,
certifying to Lender or any Person designated by Lender, as of the date of such statement, (i) that
the Loan Documents are unmodified and in full force and effect (or, if there have been
modifications, that the Loan Documents are in full force and effect as modified and setting forth
such modifications); (ii) the unpaid principal balance of the Note; (iii) the date to which interest
under the Note has been paid; (iv) that Borrower is not in default in paying the Indebtedness or in
performing or observing any of the covenants or agreements contained in this Instrument or any
of the other Loan Documents (or, if the Borrower is in default, describing such default in
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reasonable detail); (v) whether or not there are then existing any setoffs or defenses known to
Borrower against the enforcement of any right or remedy of Lender under the Loan Documents;
and (vi) any additional facts requested by Lender.

30. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a)  This Instrument, and any Loan Document which does not itself expressly identify
the law that is to apply to it, shall be governed by the laws of the jurisdiction in which the Land
is located (the “Property Jurisdiction”).

(b)  Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, or any other Loan Document may be litigated in the Property Jurisdiction. The state
and federar courts and authorities with jurisdiction in the Property Jurisdiction shall have
jurisdiction over-all controversies that shall arise under or in relation to the Note, any security for
the Indebtedness, or any other Loan Document. Borrower irrevocably consents to service,
jurisdiction, and” vzrue of such courts for any such litigation and waives any other venue to
which it might be ¢nitled by virtue of domicile, habitual residence or otherwise. However,
nothing in this Sectior” 70 1s intended to limit Lender’s right to bring any suit, action or
proceeding relating to mauters under this Instrument in any court of any other jurisdiction.

31. NOTICE.

(@)  All Notices, demands ard other communications (“Notice”) under or concerning
this Instrument shall be in writing. Each Motice shall be addressed to the intended recipient at its
address set forth in this Instrument, and siiill be deemed given on the earliest to occur of (i) the
date when the Notice is received by the addressec; (ii) the first Business Day after the Notice is
delivered to a recognized overnight courier scrvics, with arrangements made for payment of
charges for next Business Day delivery; or (iifj tie third Business Day after the Notice is
deposited in the United States mail with postage prepaid, sertified mail, return receipt requested.

Any party to this Instrument may change tie address to which Notices intended
for it are to be directed by means of Notice given to the ofher party in accordance with this
Section 31. Each party agrees that it will not refuse or reject delivery of any Notice given in
accordance with this Section 31, that it will acknowledge, in wriiing; the receipt of any Notice
upon request by the other party and that any Notice rejected or refuses by it shall be deemed for
purposes of this Section 31 to have been received by the rejecting party o the date so refused or
rejected, as conclusively established by the records of the U.S. Postal Service or the courier
service.

() Any Notice under the Note and any other Loan Document that do¢s not specify
how Notices are to be given shall be given in accordance with this Section 31.

32. SALE OF NOTE; CHANGE IN SERVICER; LOAN SERVICING. The Note
or a partial interest in the Note (together with this Instrument and the other Loan Documents)
may be sold one or more times without prior Notice to Borrower. A sale may result in a change
of the Loan Servicer. There also may be one or more changes of the Loan Servicer unrelated to a
sale of the Note. If there is a change of the Loan Servicer, Borrower will be given Notice of the
change. All actions regarding the servicing of the Loan evidenced by the Note, including the
collection of payments, the giving and receipt of Notice, inspections of the Mortgaged Property,
inspections of books and records, and the granting of consents and approvals, may be taken by
the Loan Servicer unless Borrower receives Notice to the contrary. If Borrower receives
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conflicting Notices regarding the identity of the Loan Servicer or any other subject, any such
Notice from Lender shall govern.

33. SINGLE PURPOSE ENTITY.

(a)  Until the Indebtedness is paid in full, each Borrower and SPE Equity Owner shall
remain a Single Purpose Entity.

A “Single Purpose Entity” means a corporation, limited partnership, or limited
liability company which, at all times since its formation and thereafter:

(1)

(i1)

(iii)

(iv)

(vi)

shall not engage in any business or activity, other than the ownership,
operation and maintenance of the Mortgaged Property and activities
incidental thereto;

shall not acquire, own, hold, lease, operate, manage, maintain, develop or
maprove any assets other than the Mortgaged Property and such Personalty
ag miav be necessary for the operation of the Mortgaged Property and shall
cuirduct and operate its business as presently conducted and operated;

shall preservc-its existence as an entity duly organized, validly existing
and in good standing (if applicable) under the laws of the jurisdiction of its
formation or ¢rganization and shall do all things necessary to observe
organizational foimuliies;

shall not merge or consclidzte with any other Person;

shall not take any action tu dissolve, wind-up, terminate or liquidate in
whole or in part; to sell, ‘ransfer or otherwise dispose of all or
substantially all of its assets; to change its legal structure; transfer or
permit the direct or indirect trancfir o% any partnership, membership or
other equity interests, as applicable, otier than Transfers permitted
hereunder; issue additional partnership, miembership or other equity
interests, as applicable; or seek to accomplish g%y of the foregoing,

shall not, without the prior unanimous written, Censent of all of the
Borrower’s partners, members, or shareholders, as spplicable, and, if
applicable, the prior unanimous written consent of oae 'wndred percent
(100%) of the members of the board of directors or of the board of
managers of the Borrower or the SPE Equity Owner; “fA) file any
insolvency, or reorganization case or proceeding, to institute proceedings
to have the Borrower or any SPE Equity Owner be adjudicated bankrupt
or insolvent, (B) institute proceedings under any applicable insolvency
law, (C) seek any relief under any law relating to relief from debts or the
protection of debtors, (D) consent to the filing or institution of bankruptcy
or insolvency proceedings against the Borrower or any SPE Equity
Owner, (E) file a petition seeking, or consent to, reorganization or relief
with respect to the Borrower or any SPE Equity Owner under any
applicable federal or state law relating to bankruptcy or insolvency, (F)
seek or consent to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator, custodian, or any similar official for the Borrower or
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(vii)

(viii)

(ix)

(=)

(xi)

(xii)

(xii)

(xiv)

a substantial part of its property or for any SPE Equity Owner or a
substantial part of its property, (G) make any assignment for the benefit of
creditors of the Borrower or any SPE Equity Owner, (H) admit in writing
the Borrower’s or any SPE Equity Owner’s inability to pay its debts
generally as they become due, or (I) take action in furtherance of any of
the foregoing;

shall not amend or restate its organizational documents if such change
would modify the requirements set forth in this Section 33;

shall not own any subsidiary or make any investment in, any other Person,;

shall not commingle its assets with the assets of any other Person and shall
hold all of its assets in its own name;

shall not incur any debt, secured or unsecured, direct or contingent
{including, without limitation, guaranteeing any obligation), other than,
(/) the Indebtedness (and any further indebtedness as described in Section
42 with regard to Supplemental Mortgages) and (B) customary unsecured
trade payaties incurred in the ordinary course of owning and operating the
Mortgaged P=cperty provided the same are not evidenced by a promissory
note, do no. exceed, in the aggregate, at any time a maximum amount of
two percent (274) of the original principal amount of the Indebtedness and
are paid within sikty (50) days of the date incurred;

shall maintain its recoids, books of account, bank accounts, financial
statements, accounting 1ccoids and other entity documents separate and
apart from those of any otiicr Person and shall not list its assets as assets
on the financial statement of auv other Person; provided, however, that the
Borrower’s assets may be included ir a consolidated financial statement of
its Affiliate provided that (A) apprcpnate notation shall be made on such
consolidated financial statements to (ndicate the separateness of the
Borrower from such Affiliate and to indizate that the Borrower's assets
and credit are not available to satisfy the d=btz and other obligations of
such Affiliate or any other Person and (B) suck assats shall also be listed
on the Borrower’s own separate balance sheet;

except for capital contributions or capital distributions perpitted under the
terms and conditions of its organizational documents, shali iy enter into
any contract or agreement with any general partner, membes, shareholder,
principal or Affiliate of Borrower or any guarantor, or any genéra! partner,
member, principal or Affiliate thereof, upon terms and conditions that are
commercially reasonable and substantially similar to those that would be
available on an arm’s-length basis with third parties;

shall not maintain its assets in such a manner that will be costly or difficult
to segregate, ascertain or identify its individual assets from those of any
other Person;

shall not assume or guaranty (excluding any guaranty that has been
executed and delivered in connection with the Note) the debts or
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(xv)

(xvi)

(xvii)

(xvii)

(xix)

(xx)

(xxi)

(xxii}

(xxiit)

(xxiv)

obligations of any other Person, hold itself out to be responsible for the
debts of another Person, pledge its assets to secure the obligations of any
other Person or otherwise pledge its assets for the benefit of any other
Person, or hold out its credit as being available to satisfy the obligations of
any other Person;

shall not make or permit to remain outstanding any loans or advances to
any other Person except for those investments permitted under the Loan
Documents and shall not buy or hold evidence of indebtedness issued by
any other Person (other than cash or investment-grade securities);

shall file its own tax returns separate from those of any other Person,
except to the extent that the Borrower is treated as a “disregarded entity”
for tax purposes and is not required to file tax returns under applicable
law, and shall pay any taxes required to be paid under applicable law;

sliall hold itself out to the public as a legal entity separate and distinct
from any other Person and conduct its business solely in its own name,
shail correct any known misunderstanding regarding its separate identity
and shall not identify itself or any of its Affiliates as a division or
department ofany other Person;

shall maintain’ adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its
contemplated business operations and shall pay its debts and liabilities
from its own assets as the same shall become due;

shall allocate fairly and ieascnably shared expenses with Affiliates
(including, without limitatior;, sbared office space) and use separate
stationery, invoices and checks bea:irg its own name;

shall pay (or cause the Property Manager to pay on behalf of the Borrower
from the Borrower’s funds) its own lizhilities (including, without
limitation, salaries of its own employees) from iic own funds;

shall not acquire obligations or securities ot itS' partners, members,
shareholders, or Affiliates, as applicable;

except as contemplated or permitted by the properiv. management
agreement with respect to the Property Manager, shall not parmit any
Affiliate or constituent party independent access to its bank accoun's;

shall maintain a sufficient number of employees (if any) in light of its
contemplated business operations and pay the salaries of its own
employees, if any, only from its own funds;

if such entity is a single member limited liability company, such entity
shall (A) be formed and organized under Delaware law, (B) have either (1)
one springing member that is a corporation whose stock is 100% owned
by the sole member of Borrower and that satisfies the requirements for a
corporate springing member set forth below in this subsection or (2) two
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(ke

(xxvi)

springing members who are natural persons and (C) otherwise comply
with all Rating Agencies criteria for single member limited liability
companies (including, without limitation, the delivery of Delaware single
member limited liability company opinions acceptable in all respects to
Lender and to the Rating Agencies). If the springing member is a
corporation, such springing member shall at all times comply, and will
cause Borrower to comply, with each of the representations, warranties
and covenants contained in this Section 33 as if such representation,
warranty or covenant were made directly by such corporation. If there is
more than one springing member, only one springing member shall be the
sole member of Borrower at any one time, and the second springing
member shall become the sole member only upon the first springing
member ceasing to be a member, so that at all times Borrower has one and
only one member;

if such entity is a single member limited liability company that is board-
nianaged, such entity shall have a board of managers separate from that of
guarantor and any other Person and shall cause its board of managers to
keep minutes of board meetings and actions and observe all other
Delawar: Ynited liability company required formalities; and

if a SPE Equity Owner is required pursuant to Section 1(jjjj} of this
Instrument, if thz Borrower is (A} a limited liability company with more
than one membe:, ‘pcn the Borrower has and shall have at least one (1)
member that is an SPE Equity Owner that has satisfied and shall satisfy
the requirements of Secuion 33(c) below and such member is its managing
metnber, or (B) a limited partnership, then all of its general partners are
SPE Equity Owners that havz satisfied and shall satisfy the requirements
of Section 33(c) below.

()  Withrespect to each SPE Equity Owner, if applicable, a “Single Purpose Entity”
means a corporation or a Delaware single member limited lizbili.y company which, at all times
since its formation and thereafter complies in its own right (subject-to the modifications set forth
below), and shall cause Borrower to comply, with each of the requiteinents contained in Section
33(b). Upon the withdrawal or the disassociation of an SPE Equit:Owner from Borrower,
Borrower shall immediately appoint a new SPE Equity Owner, whose organizational documents
are substantially similar to those of the withdrawn or disassociated SFE Equity Owner, and
deliver a new nonconsolidation opinion to the Rating Agencies and Lender-in form and
substance satisfactory to Lender and to the Rating Agencies (unless the opinion is-waived by the
Rating Agencies), with regard to nonconsolidation by a bankruptcy court of the asseis of each of
the Borrower and SPE Equity Owner with those of its Affiliates.

(i)

(i1)

With respect to Sections 33(b)(i) and 33(b)(x) the SPE Equity Owner shall
not engage in any business or activity other than being the sole managing
member or general partner, as the case may be, of the Borrower and
owning at least a 0.5% equity interest in Borrower;

With respect to Section 33(b)(ii), the SPE Equity Owner has not and shall
not acquire or own any assets other than its equity interest in the Borrower
and personal property related thereto; and
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(iit)  With respect to Section 33(b)(viii), the SPE Equity Owner shall not own
any subsidiary or make any investment in any other Person, except for
Borrower;

(iv)  With respect to Section 33(b)(xiv), the SPE Equity Owner shall not
assume or guaranty the debts or obligations of any other Person, hold itself
out to be responsible for the debts of another Person, pledge its assets to
secure the obligations of any other Person or otherwise pledge its assets
for the benefit of any other Person, or hold out its credit as being available
to satisfy the obligations of any other Person, except for in its capacity as
general partner of the Borrower (if applicable);

(v)  With respect to Section 33(b)(x), the SPE Equity Owner has not and shall
not incur any debt, secured or unsecured, direct or contingent (including,
without limitation, guaranteeing any obligation), other than (A) customary
unsecured payables incurred in the ordinary course of owning the
Porrower provided the same are not evidenced by a promissory note, do
nut exceed, in the aggregate, at any time a maximum amount of $10,000
ana are paid within sixty (60} days of the date incurred and (B) except in
its capac:ty as general partner of the Borrower (if applicable).

(d  [INTENTIONALLY DELETED]

(¢)  Notwithstanding anythirig ‘o-the contrary in this Instrument, no Transfer will be
permitted under Sections 21(c), {d), (€) or(/} unless the provisions of this Section 33 are satisfied
at all times.

34. SUCCESSORS AND ASSIGNS 5/UND. This Instrument shall bind, and the
rights granted by this Instrument shall inure to, the tespvctive successors and assigns of Lender
and Borrower. However, a Transfer not permitted by Secticn 21 shall be an Event of Default.

35. JOINT AND SEVERAL LIABILITY. If moie than one Person signs this
Instrument as Borrower, the obligations of such Persons shall be gt and several.

36. RELATIONSHIP OF PARTIES; NO THIRD PAKT " BENEFICIARY.

(@)  The relationship between Lender and Borrower shall be solely ‘iat of creditor and
debtor, respectively, and nothing contained in this Instrument shall create any otner relationship
between Lender and Borrower.

(b)  No creditor of any party to this Instrument and no other Person shail te a third
party beneficiary of this Instrument or any other Loan Document. Without limiting the
generality of the preceding sentence, (i) any arrangement (a “Servicing Arrangement”) between
the Lender and any Loan Servicer for loss sharing or interim advancement of funds shall
constitute a contractual obligation of such Loan Servicer that is independent of the obligation of
Borrower for the payment of the Indebtedness, (ii) Borrower shall not be a third party beneficiary
of any Servicing Arrangement, and (iii) no payment by the Loan Servicer under any Servicing
Arrangement will reduce the amount of the Indebtedness.

37.  SEVERABILITY; AMENDMENTS. The invalidity or unenforceability of any
provision of this Instrument shall not affect the validity or enforceability of any other provision,
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and all other provisions shall remain in full force and effect. This Instrument contains the entire
agreement among the parties as to the rights granted and the obligations assumed in this
Instrument. This Instrument may not be amended or modified except by a writing signed by the
party against whom enforcement is sought; provided, however, that in the event of a Transfer
prohibited by or requiring Lender’s approval under Section 21 any or some or all of the
Modifications to Instrument set forth in Exhibit B (if any) may be modified or rendered void by
Lender at Lender’s option by Notice to Borrower and the transferee(s).

38. CONSTRUCTION. The captions and headings of the Sections of this
Instrument are for convenience only and shall be disregarded in construing this Instrument. Any
reference in this Instrument to an “Exhibit” or a “Section” shall, unless otherwise explicitly
provided, be construed as referring, respectively, to an Exhibit attached to this Instrument or to a
Section of th's Instrument, All Exhibits attached to or referred to in this Instrument are
incorporated by reference into this Instrument. Any reference in this Instrument to a statute or
regulation shal. ke construed as referring to that statute or regulation as amended from time to
time. Use of the sinpular in this Agreement includes the plural and use of the plural includes the
singular. As used in th)z Instrument, the term “including” means “including, but not limited to.”

39. DISSEMINATION OF INFORMATION. Borrower acknowledges that Lender
may provide to third parties s#ith an existing or prospective interest in the servicing,
enforcement, evaluation, perforinance, ownership, purchase, participation or Securitization of the
Loan, including, without limitatior., any of the Rating Agencies, any entity maintaining databases
on the underwriting and performanc: of commercial mortgage loans, as well as governmental
regulatory agencies having regulatory av.bority over Lender, any and all information which
Lender now has or may hereafter acqui‘e relating to the Loan, the Mortgaged Property,
Borrower, any SPE Equity Owner or any guaruntor, as Lender determines necessary or desirable
and that such information may be included in-disclosure documents in connection with a
Securitization or syndication of participation -inierests, including, without limitation, a
prospectus, prospectus supplement, offering memorzn<um, private placement memorandum or
similar document (each, a “Disclosure Document”) and st70 may be included in any filing with
the Securities and Exchange Commission pursuant to ‘e Securities Act or the Securities
Exchange Act. To the fullest extent permitted under applicable law, Borrower irrevocably
waives all rights, if any, to prohibit sucﬂ disclosure, including, v.ithout hmltatlon any right of
privacy.

40, NO CHANGE IN FACTS OR CIRCUMSTANCES. Borrower warrants that
(a) all information in the application for the Loan submitted to Lender (the ‘Lean Application™)
and in all financial statements, Rent Schedules, reports, certificates and otner documents
submitted in connection with the Loan Application are complete and accurate iz all material
respects; and (b) there has been no material adverse change in any fact or circuristance that
would make any such information incomplete or inaccurate.

41. SUBROGATION. If, and to the extent that, the proceeds of the Loan evidenced
by the Note, or subsequent advances under Section 12, are used to pay, satisfy or discharge a
Prior Lien, such Loan proceeds or advances shall be deemed to have been advanced by Lender at
Borrower’s request, and Lender shall automatically, and without further action on its part, be
subrogated to the rights, including lien priority, of the owner or holder of the obligation secured
by the Prior Lien, whether or not the Prior Lien is released.

42, [INTENTIONALLY DELETED]
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43.  SUPPLEMENTAL FINANCING.

(@)  This Section shall apply only if at the time of any application referred to below,
the Federal Home Loan Mortgage Corporation (“Freddie Mac”) has in effect a product
descnibed in its Multifamily Seller/Servicer Guide under which it purchases supplemental
mortgages on multifamily properties that meet specified criteria (a “Supplemental Mortgage
Product”).

After the first anniversary of the date of this Instrument (the “First Mortgage”),
Freddie Mac will consider an application from an originating lender that is generally approved
by Freddie Mac to sell mortgages to Freddie Mac under the Supplemental Mortgage Product (an
“Approved-Seller/Servicer”) for the purchase by Freddie Mac of a proposed indebtedness of
Borrowerto-tiae Approved Seller/Servicer to be secured by one or more supplemental mortgages
on the Mortgaged Property (such indebtedness and supplemental mortgages being referred to
together as a “Srpplemental Mortgage”). Freddie Mac will purchase each Supplemental
Mortgage securca by the Mortgaged Property if the following conditions are satisfied:

(1) A« the time of the proposed Supplemental Mortgage, no Event of Default
siiail have occurred and be continuing and no event or condition shall have
occurted #:id be continuing that, with the giving of Notice or the passage
of time, or bsth, would become an Event of Default;

(i)  Borrower, th¢ Mortgaged Property and the proposed Supplemental
Mortgage must ‘be scceptable to Freddie Mac under its then-current
Supplemental Mortgige Product;

(i) New loan documents must e entered into to reflect each Supplemental
Mortgage, such documents t5 be acceptable to Freddie Mac in its sole
discretion;

(iv)  Each Supplemental Mortgage will'iiot cause the combined debt service
coverage ratio of the Mortgaged Poperty after each Supplemental
Mortgage to be less than 1.25:1, subject.{o-increase in accordance with
Freddie Mac’s then-current policies (“Requirzd DSCR”), as determined
by Freddie Mac. As used in this Section, the tezia “combined debt service
coverage ratio” means, with respect to the Mortgaged Property, the ratio
of (A) the annual net operating income from the operations of the
Mortgaged Property at the time of the proposed Suppleme:ita! Mortgage to
(B) the aggregate of the annual principal and interest payso'e on (I} the
Indebtedness under this Instrument (using a 30-year” dmortization
schedule), (II) any “Indebtedness” as defined in any security 11stuments
recorded against the Mortgaged Property (using a 30-year amortization
schedule for any Supplemental Mortgages) and (III) the proposed
“Indebtedness” for any Supplemental Mortgage (using a 30-year
amortization schedule). The annual net operating income of the Mortgaged
Property will be as determined by Freddie Mac in its sole discretion
considering factors such as income in place at the time of the proposed
Supplemental Mortgage and income during the preceding twelve (12)
months, and actual, historical and anticipated operating expenses. Freddie
Mac shall determine the combined debt service coverage ratio of the
Mortgaged Property based on its underwriting. Borrower shall provide
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Freddie Mac such financial statements and other information Freddie Mac
may require to make these determinations;

Each Supplemental Mortgage will not cause the combined loan to value
ratio of the Mortgaged Property after each Supplemental Mortgage to
exceed 70%, subject to decrease in accordance with Freddie Mac’s then-
current policies (“Required LTV”), as determined by Freddie Mac. As
used in this Section, “combined loan to value ratio” means, with respect to
the Mortgaged Property, the ratio, expressed as a percentage, of (A) the
aggregate outstanding principal balances of (I) the Indebtedness under this
Instrument, (II) any “Indebtedness” as defined in any security instruments
recorded against the Mortgaged Property and (III) the proposed
“Indebtedness” for any Supplemental Mortgage, to (B) the value of the
Mortgaged Property. Freddie Mac shall determine the combined loan to
value ratio of the Mortgaged Property based on its underwriting,
Borrower shall provide Fredx%ie Mac such financial statements and other
niformation Freddie Mac may require to make these determinations. In
addition, Freddie Mac, at Borrower’s expense, may obtain MAI appraisals
of‘ine Mortgaged Property in order to assist Freddie Mac in making the
detemniirations hereunder. If Freddie Mac requires an appraisal, then the
value of the Mortgaged Property that will be used to determine whether
the Required LTV has been met shall be the lesser of (A) the appraised
value set fort’t 'n such appraisal or (B) the value of the Mortgaged
Property as deterinizied by Freddie Mac;

The Borrower’s organ‘zational documents are amended to permit the
Borrower to incur additicosi debt in the form of Supplemental Mortgages
(Lender shall consent to sucii umendment(s));

One or more natural persons Or =ntities acceptable to Freddie Mac
executes and delivers to the Approvid Sellet/Servicer a guaranty in a form
acceptable to Freddie Mac with respec’ to ‘he exceptions to non-recourse
liability described in Freddie Mac’s form mromissory note, unless Freddie
Mac has elected to waive its requirement for 2 guaranty;

The loan term of each Supplemental Mortgage shali be coterminous with
the First Mortgage or longer than the First Mortgege, including any
“Extension Period” described in the Note secured by the First Mortgage, at
Freddie Mac’s discretion;

The Prepayment Premium Period (as defined in the Notej of each
Supplemental Mortgage shall be coterminous with the Prepayment
Premium Period or the combined Lockout Period and Defeasance Period
(all, as defined in the Note), as applicable, of the First Mortgage;

The interest rate of each Supplemental Mortgage will be determined by
Freddie Mac in its sole and absolute discretion;

The Lender enters into an intercreditor agreement (“Imtercreditor
Agreement”) acceptable to Freddie Mac and to Lender for each
Supplemental Mortgage;
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(xii) Borrower’s payment of fees and other expenses charged by Lender,
Freddie Mac, the Approved Seller/Servicer, and the Rating Agencies
(including reasonable Attorneys’ Fees and Costs) in connection with
reviewing and originating each Supplemental Mortgage;

(xiii) Notwithstanding anything to the contrary in Section 7 of this Instrument,
Borrower shall make deposits under this First Mortgage for the payment
of any Impositions, so long as a Supplemental Mortgage is outstanding,
and such deposits shall be credited to the payment of such Impositions
under any Supplemental Mortgage;

(xiv) All other requirements of the Supplemental Mortgage Product must be
met, unless Freddie Mac has elected to waive one or more of its
requirements.

{c)  Nolo*cr than 5 Business Days after Lender’s receipt of a written request from
Borrower, Lender shai!provide the following information to an Approved Seller/Servicer upon
Borrower’s written request. Lender shall only be obligated to provide this information in
connection with Borrower’s. request for a Supplemental Mortgage from an Approved
Seller/Servicer; provided, howevzi, if Freddie Mac is the owner of the Note, Lender shall not be
obligated to provide such inforinatica:

(1) the then-current eatstanding principal balance of the First Mortgage;
(i)  payment history of inz First Mortgage;

(i)  whether taxes, insurance, ground rents, replacement reserves, repair
escrows, or other escrows are being collected on the First Mortgage and
the amount of each such escrow us of the date of the request;

(iv)  whether any repairs, capital replacements or improvements or rental
achievement or burn-off guaranty requitements are existing or outstanding
under the terms of the First Mortgage;

(v)  acopy of the most recent inspection report for the Mortgaged Property;

(vi}  whether any modifications or amendments have been inade to the Loan
Documents for the First Mortgage since origination of the First Mortgage
and, if applicable, a copy of such modifications and amencm.yts; and

(vi)) whether to Lender’s knowledge any Event of Default exists undc the First
Mortgage.

(d)  Lender shall have no obligation to consent to any mortgage or lien on the
Mortgaged Property that secures any indebtedness other than the Indebtedness, except as set
forth herein.

(e)  If a Supplemental Mortgage is made to Borrower, Borrower agrees that the terms
of the Intercreditor Agreement shall govern with respect to any distributions of excess proceeds
by Lender to the Approved Seller/Servicer, Freddie Mac or their successors and/or assigns
(collectively, the “Junior Lender”), and Borrower agrees that Lender may distribute any excess
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proceeds received by Lender pursuant to the Loan Documents to Junior Lender pursuant to the
Intercreditor Agreement.

44. DEFEASANCE (Section Applies if Loan is Assigned to REMIC Trust Prior
to the Cut-off Date). This Section 44 shall apply in the event the Note is assigned to a REMIC
trust prior to the Cut-off Date, and, subject to Section 44(a) and (c) below, Borrower shall have
the right to defease the Loan in whole (“Defeasance”) and obtain the release of the Mortgaged
Property from the lien of this Instrument upon the satisfaction of the following conditions:

(a)  Borrower shall not have the right to obtain Defeasance at any of the following
times:

(i) if the Loan is not assigned to a REMIC trust;
(i)~ during the Lockout Period (as defined in the Note);
(ii1) - aQer the expiration of the Defeasance Period (as defined in the Note); or

(iv)  after Lender has accelerated the maturity of the unpaid principal balance
of, acorued interest on, and other amounts payable under, the Note
pursuantto Scction 6 of the Note.

(b)  Borrower shall give (Lepder Notice (the “Defeasance Notice”) specifying a
Business Day (the “Defeasance Clotirg Date”) on which Borrower desires to close the
Defeasance. The Defeasance Closing Dafe specified by Borrower may not be more than 60
calendar days, nor less than 30 calendar days/ aftzr the date on which the Defeasance Notice is
received by Lender. Lender will acknowledge reseipt of the Defeasance Notice and will state in
such receipt whether Lender will designate the Suczessor Borrower or will permit Borrower to
designate the Successor Borrower.

(¢)  The Defeasance Notice must be accomparied by a $10,000 non-refundable fee
(the “Defeasance Fee”). If Lender does not receive the Defeasance Fee, then Borrower’s right
to obtain Defeasance pursuant to that Defeasance Notice shall ternionate.

d @ If Borrower timely pays the Defeasance Fee, but 2orrower fails to perform
its other obligations hereunder, Lender shall have e right to retain the
Defeasance Fee as liquidated damages for Borrowe:’s rcfault and, except
as provided in Section 44(d)(i1), Borrower shall be. re'eased from all
further obligations under this Section 44. Borrower acknowiedges that
Lender will incur financing costs in arranging and preparing for the
release of the Mortgaged Property from the lien of this Inst.iunent in
reliance on the executed Defeasance Notice. Borrower agrees that the
Defeasance Fee represents a fair and reasonable estimate, taking into
account all circumstances existing on the date of this Instrument, of the
damages Lender will incur by reason of Borrower’s default.

(i)  In the event that the Defeasance is not consummated on the Defeasance
Closing Date for any reason, Borrower agrees to reimburse Lender for all
third party costs and expenses (other than financing costs covered by
Section 44(d)(i) above) incurred by Lender in reliance on the executed
Defeasance Notice, within 5 Business Days after Borrower receives a
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written demand for payment, accompanied by a statement, in reasonable
detail, of Lender’s third party costs and expenses.

All payments required to be made by Borrower to Lender pursuant to this
Section 44 shall be made by wire transfer of immediately available funds
to the account(s) designated by Lender in its acknowledgement of the
Defeasance Notice.

(¢)  No Event of Default has occurred and is continuing.

(f)  The documents required to be delivered to Lender on or prior to the Defeasance

Closing Dats are:

B}
)

(it)

(iii)

(iv)

(v)

(vi)

an opinion of counsel for Borrower, in form and substance satisfactory to
Lender, to the effect that Lender has a valid and perfected lien and security
interest of first priority in the Defeasance Collateral and the proceeds
thereof;

ai opinion of counsel for Borrower, in form and substance satisfactory to
Lende:. o the effect that the Pledge Agreement is duly authorized,
executed, delivered and enforceable against Borrower in accordance with
the respecti've terms;

unless waived by [<nder or unless Lender designates the Successor
Borrower, an opinion of counsel for Successor Borrower, in form and
substance satisfactory @ Lender, to the effect that the Transfer and
Assumption Agreement is duly authorized, executed, delivered and
enforceable against Successor Borrower in accordance with the respective
terms;

unless waived by Lender or unl<ss Lender designates the Successor
Borrower, an opinion of counsel for successor Borrower, in form and
substance satisfactory to Lender, to the efrzct that the Successor Borrower
has been validly created;

if Borrower designates the Successor Borrower, an 9pinion of counsel for
Successor Borrower, in form and substance satisfactor; o Lender and to
the Rating Agencies, with regard to nonconsolidation of ‘ne assets of the
Successor Borrower with those of its Affiliates by a bankrup*cy court;

unless waived by Lender, an opinion of counsel for Borrower, ir torm and
substance satisfactory to Lender, to the effect that:

(A) if, as of the Defeasance Closing Date, the Note is held by a
REMIC trust, (1) the Defeasance has been effected in accordance
with the requirements of Treasury Regulation Section 1.860G-
2(a)(8) (as such regulation may be modified, amended or replaced
from time to time), (2) the qualification and status of the REMIC
trust as a REMIC will not be adversely affected or impaired as a
result of the Defeasance, and (3) the REMIC trust will not incur a
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tax under Section 860G(d) of the Tax Code as a result of the
Defeasance, and

(B)  the Defeasance will not result in a “sale or exchange” of the Note
within the meaning of Section 1001(c) of the Tax Code and the
temporary and final regulations promulgated thereunder;

if any certificates evidencing the Securitization remain outstanding, a
Rating Confirmation,

unless waived by Lender, a written certificate from an independent
certified public accounting firm (reasonably acceptable to Lender),
confirming that the Defeasance Collateral will generate cash sufficient to
make all Scheduled Debt Payments as they fall due under the Note,
including full payment due on the Note on the Maturity Date;

render’s form of a pledge and security agreement (“Pledge Agreement”)
and financing statements which pledge and create a first priority security
interest in the Defeasance Collateral in favor of Lender;

Lender’s form of a transfer and assumption agreement (“Transfer and
Assumptiol' Apreement”’), whereupon Borrower and any guarantor (in
each case, sub'ec. to satisfaction of all requirements hereunder) shall be
relieved from liat1ljty-in connection with the Loan (other than any liability
under Section 18 oI this Instrument for events that occur prior to the
Defeasance Closing TVate, whether discovered before or after the
Defeasance Closing Date)-and Successor Borrower shall assume all
remaining obligations;

Forms of all documents necessary *o release the Mortgaged Property from
the liens created by this Instrument Zid related UCC financing statements
(collectively, “Release Instruments™), ©ach in appropriate form required
by the state in which the Property is locaied; and

such other opinions, certificates, documents or izistniments as Lender may
reasonably request;

Borrower shall deliver to Lender on or prior to the Defeasance Closing Date:

(1)

(i)

The Defeasance Collateral which meets all requirements-of Section
44(g)(ii) below and is owned by Borrower, free and clear of ai!izns and
claims of third-parties;

The Defeasance Collateral must be in an amount to provide for (A)
redemption payments to occur prior, but as close as possible, to all
successive Installment Due Dates occurring under the Note after the
Defeasance Closing Date and (B) deliver redemption proceeds at least
equal to the amount of principal and interest due on the Note on each
Installment Due Date including full payment due on the Note on the
Maturity Date (“Scheduled Debt Payments”). The Defeasance Collateral
shall be arranged such that redemption payments received from the
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Defeasance Collateral are paid directly to Lender to be applied on account
of the Scheduled Debt Payments. Unless otherwise agreed in writing by
Lender, the pledge of the Defeasance Collateral shall be effectuated
through the book-entry facilities of a qualified securities intermediary
designated by Lender in conformity with all applicable laws; and

(i}  All accrued and unpaid interest and all other sums due under the Note, this
Instrument and under the other Loan Documents, including, without
limitation, all amounts due under Section 44(i) below, up to the
Defeasance Closing Date shall be paid in full on or prior to the Defeasance
Closing Date.

(hy - If Lender permits Borrower to designate the Successor Borrower, then Borrower
shall, at Bor:oywer’s expense, designate or establish an accommodation borrower (“Successor
Borrower”) satisfactory to Lender (or Lender, at its option, may designate the Successor
Borrower) whicii se‘izfies Lender’s then current requirements for a “Single Purpose Entity” to
assume at the time ¢t Ccfeasance ownership of the Defeasance Collateral and liability for all of
Borrower’s obligations urder the Pledge Agreement and the Loan Documents (to the extent that
liability thereunder swivives release of this Instrument). Borrower shall pay to Successor
Borrower a fee of $1,000.00as cunsideration of Successor Borrower’s assumption of Borrower’s
obligations under the Loan Documents. Notwithstanding any contrary provision hereunder, no
Transfer fee is payable to Lender voon a Transfer of the Loan in accordance with this Section.

(i)  Borrower shall pay all ‘reasonable costs and expenses incurred by Lender in
connection with the Defeasance in full ‘cn or prior to the Defeasance Closing Date, which
payment is required prior to Lender’s issuance ¢f the Release Instruments and whether or not
Defeasance is completed. Such expenses incluée, without limitation, all fees, costs and expenses
incurred by Lender and its agents in connection” with the Defeasance (including, without
limitation, reasonable Attorneys’ Fees and Costs for (oo review and preparation of the Pledge
Agreement and of the other materials described herein 2:4¢ any related documentation, and any
servicing fees, Rating Agencies’ fees or other costs relatel o the Defeasance); the cost incurred
by Lender to obtain a Rating Confirmation contemplated hercuncer; reasonable Attorneys’ Fees
and Costs; and a processing fee to cover Lender’s administraiive costs to process Borrower's
Defeasance request. Lender reserves the right to require that Borruyver post a deposit to cover
costs which Lender reasonably anticipates will be incurred.

45. INTENTIONALLY DELETED.

46. LENDER’S RIGHTS TO SELL OR SECURITIZE. Borrow:r acknowledges
that Lender, and each successor to Lender’s interest, may (without prior Notice to Borrower or
Borrower’s prior consent), sell or grant participations in the Loan (or any part thereot), sell or
subcontract the servicing rights related to the Loan, securitize the Loan or include the Loan as
part of a trust. Borrower, at its expense, agrees to cooperate with all reasonable requests of
Lender in connection with any of the foregoing including, without limitation, executing any
financing statements or other documents deemed necessary by Lender or its transferee to create,
perfect or preserve the rights and interest to be acquired by such transferee, providing any
updated financial information with appropriate verification through auditors letters, delivering
revised organizational documents and counsel opinions satisfactory to the Rating Agencies,
executed amendments to the Loan Documents, and review information contained in a
preliminary or final private placement memorandum, prospectus, prospectus supplements or
other Disclosure Document, and providing a mortgagor estoppel certificate and such other
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information about Borrower, any SPE Equity Owner, any guarantor, any Property Manager or
the Mortgaged Property as Lender may require for Lender’s offering materials.

47. SECURITIZATION INDEMNIFICATION.

(a) Bomrower and each guarantor agree, in connection with each Disclosure
Document, to provide an indemnification certificate, as set forth below, indemnifying Lender,
any Issuer Person, the Issuer Group and/or the Underwriter Group (as those terms are defined
below; each an “Indemmified Party” and collectively the “Indemnified Parties”) for any losses
to which any Indemnified Party may become subject under the conditions set forth below.

(b) . The indemnification certificate will provide that:

() Borrower and each guarantor have carefully examined those sections of
the Disclosure Documents relating to the following:

(). Borrower, any SPE Equity Owner, any guarantor, any Property
Manager, their respective Affiliates, the Loan and the Mortgaged
Property (the “Borrower Information”); and

(B) the scctions entitled “Special Considerations,” and/or “Risk
Factors,” and “Certain Legal Aspects of the Mortgage Loan,” or
similar setions but only to the extent such sections specifically
refer to tlie Rorrower Information (the “Borrower Information
Sections™).

(i)  To the best of such indempiior’s knowledge, with regard to the Borrower
Information, the Borrower Tiifstmation Sections do not contain any untrue
statement of a material fact o1 smwit to state a material fact necessary in
order to make the statements made, 1n the light of the circumstances under
which they were made, not misleadizg.

Notwithstanding the foregoing, any indemnification certificate may expressly exclude
any information contained in third party reports prepared by pactics-that are not Affiliates of
Botrower or any guarantor (“Third Party Information”), and the c':ligations and liability of
Bc%rrower and any guarantor pursuant to this Section shall not extend: to the Third Party
Information,

(c)  Borrower’s and each guarantor’s agreement to indemnify the Indémiified Parties
for any losses to which any Indemnified Party may become subject will extend snly to such
losses that arise out of or are based upon any untrue statement of any material fact coatiined in
the Borrower Information or the Borrower Information Sections of the Disclosure Doctiments or
arise out of or are based upon the omission to state in the Borrower Information or the Borrower
Information Sections of the Disclosure Documents a material fact required to be stated in such
sections necessary in order to make the statements in such sections or in light of the
circumstances under which they were made, not misleading (collectively, “Securities
Liabilities™).

(d)  Borrower and each guarantor agrees to reimburse any Indemnified Party for any
legal or other expenses reasonably incurred by such Indemnified Party in investigating or
defending the Securities Liabilities.
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(e)  The indemnitors will be liable under clauses (b), (c) and (d) above only to the
extent that such Securities Liabilities arise out of, or are based upon, any such untrue statement
or omission made in the Disclosure Documents in reliance upon, and in conformity with,
Borrower Information fumished to any Indemnified Party by or on behalf of Borrower or a
guarantor in connection with the preparation of the Disclosure Documents or in connection with
the underwriting of the Loan, including, without limitation, financial statements of Borrower,
any SPE Equity Owner or any guarantor, and operating statements and rent rolls with respect to
the Mortgaged Property.

This indemnity is in addition to any liability which Borrower may otherwise have
and shall be effective whether or not an indemnification certificate described above is provided
and shall e applicable based on information previously provided by or on behalf of Borrower or
a guarantor if (b indemnification certificate is not provided.

(g  Forprmoses of this Section;
(i)  Tie'term “Lender” shall include its officers and directors.
(1))  An “IssperPerson” shall include:

(A) any ‘Affiliate of Lender that has filed the registration statement, if
any, relating to the Securitization; and

(B) any Affiliate of Lender which is acting as issuer, depositor,
sponsor and/or/ in: a similar capacity with respect to the
Securitization.

(ii)  The “Issuer Group” shall inciude:
(A) each director and officer of 2y Issuer Person; and

(B)  each entity that Controls any Issuer Parson within the meaning of
Section 15 of the Securities Act or Section 20 of the Securities
Exchange Act.

(iv)  The “Underwriter Group” shall include:

(A)  each entity which is acting as an underwriter, maraser; placement
agent, initial purchaser or in a similar capacity with rzspect to the
Securitization,;

(B)  each ofits directors and officers;

(C)  each entity that Controls any such entity within the meaning of
Section 15 of the Securities Act or Section 20 of the Securities
Exchange Act and is acting as an underwriter, manager, placement
agent, initial purchaser or in a similar capacity with respect to the
Securitization; and
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(D)  the directors and officers of such entity described in subsection
(iv)(C) above.

48. WARRANTIES OF BORROWER. Borrower, for itself and its successors and
assigns, does hereby represent, warrant and covenant to and with Lender, its successors and
assigns, that:

(@)  The representations, warranties and covenants contained in this Instrument
survive for as long as any Indebtedness remains outstanding;

(b)  None of the items shown in the Schedule of Title Exceptions will materially or
adversely affect (i) the ability of the Borrower to pay the Loan in full, (ii) the use for which all or
any part o1 tie Mortgaged Property is being used at the time this Instrument was executed,
except as set-forth in Section 11 of this Instrument, (iii) the operation of the Mortgaged Property
or (iv) the value o f the Mortgaged Property;

(c)  Borrewes is not an “investment company”, or a company Controlled by an
“investment company,” as such terms are defined in the Investment Company Act of 1940, as
amended;

(d)  Borrower is noi an-“employee benefit plan,” as defined in Section 3(3) of the
Employee Retirement Income Security Act of 1974, as amended (“ERISA”), which is subject to
Title I of ERISA and the assets of Borrower do not constitute “plan assets” of one or more such
plans within the meaning of 29 C.F.R. Sec.sn 2510.3-101;

(¢)  Borrower will give prompt wniten Notice to Lender of any litigation or
governmental proceedings pending or, to the-best of Borrower’s knowledge, threatened (in
writing) against Borrower which might have a Matcrial Adverse Effect as defined below.

(f)  There are no judicial, administrative, nidiation or arbitration actions, suits or
proceedings pending or, to the best of Borrower’s knowledge, threatened (in writing) against or
affecting Borrower (and, if Borrower is a limited partnershi;, anv of its general partners or if
Borrower is a limited liability company, any member of Borrovier) or the Mortgaged Property
which, if adversely determined, would have a material adverse cffect on (i) the Mortgaged
Property, (ii) the business, prospects, profits, operations or condition.{tinzncial or otherwise) of
Borrower, (iii) the enforceability, validity, perfection or priority of the lien of any Loan
Document, or (iv} the ability of Borrower to perform any obligations unacr any-Loan Document
(collectively, a “Material Adverse Effect”).

(g  Withregard to ERISA:

(1) Borrower shall not engage in any transaction which would cause an
obligation, or action taken or to be taken, hereunder (or the exercise by
Lender of any of its rights under the Note, this Instrument or any of the
other Loan Documents) to be a non-exempt (under a statutory or
administrative class exemption) prohibited transaction under ERISA.

(i)  Borrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of
this Instrument, as requested by Lender in its sole discretion, that (A)
Borrower is not an “employee benefit plan” as defined in Section 3(3) of
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ERISA, which is subject to Title I of ERISA, or a “governmental plan”
within the meaning of Section 3(32) of ERISA; (B) Borrower is not
subject to state statutes regulating investments and fiduciary obligations
with respect to governmental plans; and (C) one or more of the following
circumstances 1s true:

(1}  Equity interests in Borrower are publicly offered securities within
the meaning of 29 C.F.R. Section 2510.3-101(b)(2), as amended
from time to time or any successor provision;

(2)  Less than twenty-five percent (25%) of each outstanding class of
equity interests in Borrower are held by “benefit plan investors”
within the meaning of Section 3(42) of ERISA, as amended from

time to time or any successor provision; or

3)  Borrower qualifies as an “operating company” or a “real estate
operating company” within the meaning of 29 C.F.R. Section
2510.3-101(c), as amended from time to time or any successor
nrovision, or within the meaning of 29 C.F.R. Section 2510.3-
141{e) as an investment company registered under the Investment
Comrany Act of 1940.

BORROWER S'JALL INDEMNIFY LENDER AND DEFEND AND
HOLD LENDER "TARMLESS FROM AND AGAINST ALL CIVIL
PENALTIES, EXCISE TAXES, OR OTHER LOSS, COST,
DAMAGE AND [ EXPENSE (INCLUDING, WITHOUT
LIMITATION, REASCNABLE ATTORNEYS’ FEES AND COSTS
INCURRED IN THE  4NVESTIGATION, DEFENSE AND
SETTLEMENT OF CLAi¥s AND LOSSES INCURRED IN
CORRECTING ANY PROHIE"1TZD TRANSACTION OR IN THE
SALE OF A PROHIBITED LCAN, AND IN OBTAINING ANY
INDIVIDUAL PROHIBITED TIKANSACTION EXEMPTION
UNDER ERISA THAT MAY BE REQ{:2ED, IN LENDER'’S SOLE
DISCRETION) THAT LENDER MAY (M»CUR, DIRECTLY OR
INDIRECTLY, AS A RESULT OF DEYAULT UNDER THIS
SECTION 48. THIS INDEMNITY SHAUU SURVIVE ANY
TERMINATION, SATISFACTION OR FORECLCSURE OF THIS
INSTRUMENT.

COOPERATION WITH RATING AGENCIES AND ILYVESTORS.

Borrower covenants and agrees that in the event Lender decides to include the Loan #s.in asset
of a Secondary Market Transaction, Borrower shall (a)at Lender’s request, meet with
representatives of the Rating Agencies and/or investors to discuss the business and operations of
the Mortgaged Property, and (b)permit Lender or its representatives to provide related
information to the Rating Agencies and/or investors, and (c) cooperate with the reasonable
requests of the Rating Agencies and/or investors in connection with all of the foregoing.

RESERVED.,

RESERVED.
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52. RESERVED.
53. RESERVED.
54. RESERVED.
55. RESERVED.
56. RESERVED.
57. RESERVED.
58. " RESERVED.
59. PRF2ERVED.

60. ACCLELFRATION; REMEDIES. At any time during the existence of an Event
of Default, Lender, at Leader’s option, may declare all of the Indebtedness to be immediately
due and payable withiout further demand, and may foreclose this Instrument by judicial
proceeding and may invoke 24y other remedies permitted by Illinois law or provided in this
Instrument or in any other Loan Dacument. The Indebtedness shall include, Lender shall be
entitled to collect, and any decree which adjudicates the amount secured by this Instrument shall
include, all costs_and expenses incurrad in pursuing such remedies, including attorneys’ fees,
costs of documentary evidence, abstricts «nd title reports, any of which my be estimated to
reflect the costs and expenses to be incurred after the entry of such a decree.

61. RELEASE. Upon payment of the Indebtedness, Lender shall release this
Instrument. Borrower shall pay Lender’s reasonabis costs incurred in releasing this Instrument.

62. WAIVER OF HOMESTEAD AND KECEMPTION. Borrower releases and
waives all rights under the homestead and exemption 12ivs of the State of Illinois. Borrower
acknowledges that the Mortgaged Property does not incude “agricultural real estate” or
“residential real estate” as those terms are defined in 735 IS 5/15-1201 and 5/15-1219.
Pursuant to 735 ILCS 5/15-1601(b), Borrower waives any and all rights of redemption from sale
under any order of foreclosure of this Instrument, or other rights or rédemption, which may run
to Borrower or any other Owner of Redemption, as that term is defined i 735 ILCS 5/15-1212.
Borrower waives all rights of reinstatement under 735 ILCS 5/15-1602 to-the fullest extent
permitted by Illinois law.

63. MAXIMUM AMOUNT OF INDEBTEDNESS. Notwithstanding ray provision
to the contrary in this Instrument, the Note or any other Loan Document which pinnits any
additional sums to be advanced on or after the date of this Instrument, whether as additional
loans or for any payments authorized by this Instrument, the total amount of the principal
component of the Indebtedness shall not at any time exceed three hundred percent (300%) of the
original principal amount of the Note set forth on the first page of this Instrument.

64. ILLINOIS COLLATERAL PROTECTION ACT. Unless Borrower provides
Lender with evidence of the insurance coverage required by this Instrument, Lender may
purchase insurance at Borrower's expense to protect Lender's interest in the Mortgaged Property.
This insurance may, but need not, protect Borrower's interests. The coverage that Lender
purchases may not pay any claim that Borrower may make or any claim that is made against
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Borrower in connection with the Mortgaged Property. Borrower may cancel any insurance
purchased by Lender, but only after providing Lender with evidence that Borrower has obtained
insurance as required by this Instrument. If Lender purchases insurance for the Mortgaged
Property, Borrower will be responsible for the costs of that insurance, including interest and any
other charges that Lender may impose in connection with the placement of such insurance, until
the effective date of the cancellation or expiration of such insurance. Without limitation of any
other provision of this Instrument, the cost of such insurance shall be added to the cost of the
Indebtedness secured hereby. The cost of such insurance may be more than the cost of insurance
Borrower may be able to obtain on its own,

65. APPLICABILITY OF ILLINOIS MORTGAGE FORECLOSURE LAW.
To ensure ths maximum degree of flexibility of the Loan Documents under the Illinois Mortgage
Foreclosurc Luw, if any provision of this Instrument is inconsistent with any applicable provision
of the Illinois'Mortgage Foreclosure Law, 735 ILCS 5/15-101, et seq., as amended from time to
time (the "Act™), the provisions of the Act shall take precedence over the provisions of this
Instrument, but {ne A<t shall not invalidate or render unenforceable any other provision of this
Instrument that can b¢ f2irly construed in a manner consistent with the Act. Without in any way
limiting any of the Lender's rights, remedies, powers and authorities provided in this Instrument
or otherwise, and in addition to all of such rights, remedies, powers and authorities, Lender shall
also have all rights, remedies, pov-ers and authorities permitted to the holder of a mortgage under
the Act. If any provision of this Instrument shall grant to Lender any rights, remedies, powers or
authorities upon default of the Bcrrower which are more limited than what would be vested in
Lender under the Act in the absence 0t such provision, Lender shall have such rights, remedies,
powers and authorities that would be otlier#ise vested in it under the Act. Without limitation, all
expenses (including Attorneys' Fees and <('usts) incurred by Lender to the extent reimbursable
under 735 ILCS 5/15-1510, 5/15-1512 or any aeher provision of the Act, whether incurred before
or after any judgment of foreclosure, shall be-added to the Indebtedness and included in the
judgment of foreclosure.

66. WAIVER OF TRIAL BY JURY, BOZ<OWER AND LENDER EACH (A)
COVENANTS AND AGREES NOT TO ELECT A T2iAL BY JURY WITH RESPECT
TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP
BETWEEN THE PARTIES AS BORROWER AND LENDZR THAT IS TRIABLE OF
RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH
RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY “UCH RIGHT EXISTS
NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS
SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY
WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.

ATTACHED EXHIBITS. The following Exhibits are attached to this Instrozent:

Exhibit A Description of the Land (required).
Exhibit B Modifications to Instrument

IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.
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LAKES OF SCHAUMBURG, LLC, a Delaware
limited liability company

By: Marquette Lakes of Schaumburg, LLC, a
Delaware limited liability company, its sole
member

By: MP Lakes of Schaumburg, LLC, an
Illinois limited liability company, its
managing member

By: MAA Lakes of Schaumburg, LLC,
an Illinois limited liability
company, its manager

By:
icholas M. Ryan
Manager

STATEOF ~JUnseo
SFY/COUNTY OF Ko . to-wit:

The foregoing instrument was acknowledged b<fore me in the above-stated jurisdiction
this _|th day of % 2010 by Nicholas vi. Ryan who is Manager of MAA
Lakes of Schaumburg, LLC, an Illinois limited liability co:npany, manager of MP Lakes of
Schaumburg, LLC, an Illinois limited liability company, mansgir# member of Marquette Lakes
of Schaumburg, LLC, a Delaware limited liability company, sole member of Lakes of
Schaumburg, LLC, a Delaware limited liability company, for and sn behalf of the limited
liability company.

My commission expires: ‘*‘ 1ol v

OFFICIAL SEAL
KAREN M REDIGER

NOTARY PUBLIC - STATE OF LLINOIS
MY COMMSSION EXPIRES: 041014
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EXHIBIT A

Legal Description

BEING ALL THAT LOT OR PARCEL OF LAND, WITH TMPROVEMENTS THEREON AND APPURTENANCES
THERETO, WHICH IS MORE PARTICULARLY DESCRYBED AS POLLOWS:

PARCEL 1:

LOT 1 IN LAKES OF SCHAUMBURG UNIT 1, BEING A SUBDIVISION IN SECTION 34, TOWNSHIP 43
NORTH, RANGR® 10, BAST OF THE THIRD PRINCIRAL MERIDIAN, ACCORDING TG THB PLAT
THERROF R7COFDED MARCH 16, 1988 AS DOCOMENT 88109929, IN COOX COURTY, ILLINOIS.

PARCEL 2:

VBRPETUAL xmaﬁmmmrnorpncmnmmuAMMlumm
nrmmm.ﬂmnmgwmmsma!mmm
mmmmmnzmmuarmmmmn, 1983 ARD KNOWY A8
TRUST NUMBER 106065 AND L?5iLLE NATIONAL BANK A8 TRUSTER UNDER TRUST AGREEMENT
DATED NOVEMBER 12, 1986 ANL "NOWN AS TRUST NUMBER 111756 DATKD DECEMBRR 22, 1986
ABD RECORDED DECEMBER 24, 1986 A8 DOCUMENT 86617621 OVER THE FOLLOWING DBSCRIBED
LAND ¢

HAT FART OF SECTION 34, TOWNSHIP 42 @/RTH, RANGE 10, EAST OF THE THIRD PRINCIFAL
MBRIDIAN, DESCRIBED AS FOLLOWS: COMMESCING AT THE INTERSRCTION OF TEE WRSTERLY
LINE OF PLUM GROVE ROAD AS WIDENED, ACCOIDING TO THE PLAT OF DEDICATION THERROY
RECORDED DRCEMBER 21, 1979 AS DOCUMENT 2543750, ammm!nmnmnnm
90.00 FEET, AS MBASURRD AT RIGHT ANGLES, WBSTFALY OF AND PARALLEL WITH TEE WESTERLY
LINS OF 1OT 1, AS STAKED AND MONUMENTED, 18 Q7 "iUN GROVE SUBDIVISION OF PART OF
BATD SECTION 34, mmmﬁmmrorsammn.wmmmzwmm
MAY 28, 1943 AS DOCUMENT 13080952, WITH THE SOUTHRR.Y LINE OF OLD FLUM GROVE ROAD
AS WIDENED, ACCORDING TO THE FLAT OF DEDICATION THEREQY RPCORDED DECEMBER 21, 1979
AS DOCUMENT 25291060, SAID SOUTHERLY LINE OF OLD PLUM UROVL ROAD {ALSO XNOWK AB
HARTUNG ROAD) BBING A LINE 34.00 YEST, AS MEASURED AT RIGF.J \NGLES, SOUTR OF AND
PARALLEL WITH THE SOUTH LINR OF 66 FEET WIDB OLD PLUM OROVE 1Q2J; THENCE SOUTH 89
nmssmmaosmmrmmm!marmnmmm
Ag WIDENHD, 1119.26 FEET TC A POINT FOR A PLACR OF BESINNING) TrAWE CONTINUING
SOUTH 89 DEGRERS 59 MINUTES 50 SECONDS WBST AIONG ARID SOUTHERLY LIFs OF OLD PLUN
GROVE ROAD AS WIDENED, 36.00 FEBT; THENCB SOUTH 00 DEGREBS 00 MINUTLS .0 SBCONDS
EAST, 393.00 FEET; THEWCE NORTHE 69 DEGREES 59 MINUTES S0 SECUNDS EAST, 34.0(0 PERT;
THENCE RORTH 00 DEGREES 00 MINUTRS 10 SECONDS WBST, 393.00 FEET T0O THE F2C8 OF
BEGINNTNG, IN COOK COUNTY, ILLINOIS.

PARCEL 3:
LOT 1 IN LAKES OF SCHAUMBEURG UNIT 2, RRING A SUBDIVISION IN BECTION 34, TOMNSHIP 42

NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THR PLAT
THEREOF RECORDED OCTOBER 18, 1988 AS DOCUMENT 88473427, IN 000K COUNTY, ILLINOIS.
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EXHIBIT B
MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:

L CME LARGE LOAN DOCUMENT MODIFICATIONS.

1, The first sentence in Section 19(c) of this Instrument is deleted and replaced with the
following:

Borrover will maintain the insurance coverage described in this Section 19 with
comparie’, acceptable to Lender and with a claims paying ability of a minimum of any of
the followirg (1) “A-" or its equivalent by Fitch, Inc., (ii) “A-" or its equivalent by
Standard & robr’s Ratings Services, a division of The McGraw-Hill Companies, inc. or
(iif) “A3” or iis cquivalent by Moody s Investors Service, Inc. All insurers providing
insurance require’'-vy this Instrument must be authorized to issue insurance in the
Property Jurisdiction

2. The following Section 45 i5 added as follows:

45,

SPLITTING THE NCFE. Lender has the right from time to time to sever the
Note into one or more separ:t= promissory notes in such denominations as Lender
determines in its sole discieticis; which promissory notes may be included in
separate sales or Securitizations undertaken by Lender. In conjunction with any
such action, Lender may redefine ‘he interest rate and amortization schedule;
provided however however: (a) if Lender red=fines the interest rate, the weighted average
of the interest rates contained in thé severed promissory notes taken in the
aggregate shall equal the Fixed Interest Kaie-{as defined in the Note), and (b) if
Lender redefines the amortization schedule, i amortization of the severed
promissory notes taken in the aggregate shall 1°quize no more amortization to be
paid under the Loan than as required under this Tasirument and the Note at the
time such action was taken by Lender and such redenréd amortization shall not
result in a change in the amount of the monthly paymen! due under the Note. The
Borrower shall only be required to make one paymeit under such separate
promissory notes. Subject to the foregoing, each severed promissory note, and
the Loan evidenced thereby, shall be upon all of the teris ard provisions
contained in this Instrument and the Loan Documents which contitz in full force
and effect, except that Lender may allocate specific collateral given for-the Loan
as security for performance of specific promissory notes, in each case with or
without cross default provisions. Borrower, at Borrower’s expense, agrees to
cooperate with all reasonable requests of Lender to accomplish the foregoing,
including, without limitation, execution and prompt delivery to Lender of a
severance agreement and such other documents as Lender shall reasonable
require. Borrower hereby appoints Lender its attorney-in-fact with full power of
substitution (and which shall be deemed to be coupled with an interest and
irrevocable until the Loan is paid and this Instrument is discharged of record, with
Borrower hereby ratifying all that its said attorney shall do by virtue thereof) to
make and execute all documents necessary or desirable to effect the aforesaid
severance;, provided however, Lender shall not make or execute any such
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documents under such power until ten (10) Business Days after written Notice has
been given to Borrower by Lender of Lender’s intent to exercise its rights under
such power. Borrower’s failure to deliver any of the documents requested by
Lender hereunder for a period of ten (10) Business Days after such Notice by
Lender shall, at lender’s option, constitute an Event of Default hereunder.

3. Section 49 of this Instrument is deleted and replaced with the following:

49.

SALE OF NOTE AND SECURITIZATION. At the request of the Lender and,
to the extent not already required to be provided by Borrower under this
Instrument, Borrower shall use reasonable efforts to satisfy the market standards
to which the Lender customarily adheres or which may be reasonably required in
the marketplace or by the Rating Agencies in connection with any Secondary
Market Transaction of rated single or multi-class securities (the “Securities”)
secnred by or evidencing ownership interests in the Note and this Instrument,
irchzding, without limitation, to:

(@) () provide such financial and other information with respect to the
Mzitgaged Property, the Borrower and the Property Manager, (ii) perform
or permi..sr cause to be performed or permitted such site inspection,
appraisals, market studies, environmental reviews and reports (Phase I's
and, if appropriate, Phase II’s), engineering reports and other due
diligence 1nvesagations of the Mortgaged Property, as may be reasonably
requested by the Lender or the Rating Agencies or as may be necessary or
appropriate in conucction with the Secondary Market Transaction, and
(1i1) make such represer:ations and warranties as of the closing date of the
Secondary Market Transaction with respect to the Mortgaged Property,
Borrower and the Loan Dccuments as are customarily provided in
securitization transactions anc us, may be reasonably requested by the
Lender or by the Rating Agencies 204 consistent with the facts covered by
such representations and warranties-as they exist on the date thereof,
including the representations and warraiities made in the Loan Documents
(collectively, the “Provided Information™); together, if customary, with
appropriate verification and/or consents ‘of the Provided Information
through letters of auditors or opinions of counse’ of independent attorneys
acceptable to the Lender and to the Rating Agencies;

(b)  at Borrower’s expense, cause its counsel to render opirion,, which may be
relied upon by the Lender, the Rating Agencies and ib:ir respective
counsel, agents and representatives, as to nonconsolidausr; - fraudulent
conveyance, and true sale or any other opinion customary in scectritization
transactions with respect to the Mortgaged Property and Borrower and its
Affiliates, which counsel and opinions shall be reasonably satisfactory to
the Lender and to the Rating Agencies;

{c)  execute such amendments to the Loan Documents and organizational
documents, establish and fund the Replacement Reserve Fund (as defined
in the Replacement Reserve Agreement), if any, and any Repairs (as
defined in the Repair Agreement), if any, as may be requested by the
Lender or by the Rating Agencies or otherwise to effect the Secondary
Market Transaction; provided, however, that the Borrower shall not be
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required to modify or amend any Loan Document if such modification or
amendment would (i) change the interest rate, the stated maturity or the
amortization of principal set forth in the Note, or (ii) modify or amend any
other material economic term of the Loan;

(d)  pay all reasonable third party costs and expenses incurred by Lender in
connection with Borrower’s complying with requests made under this
Section; and

(e)  in the event that the provisions of this Instrument or any of the other Loan
Documents require the receipt of a Rating Confirmation with respect to
the ratings on the Securities or if the terms of the transaction documents
relating to a Secondary Market Transaction require a Rating Confirmation
in order for the consent of the Lender to be given, pay all of the costs and
expenses of the Lender, Loan Servicer and each of the Rating Agencies in
connection with any required Rating Confirmation and, if applicable, any
fzes imposed by any Rating Agencies as a condition to the delivery of the
Ratiag Confirmation.

COMMITMENT MODIFITATIONS.

In Section 3(b) of this Instruraet. the following language is hereby added to the end of
the first and sixth sentences:

“as long as such Event of Default is coutinning.”

In Section 3(b) of this Instrument, the secoiit ard fourth sentences are hereby modified as
follows:

After the phrase “Event of Default” add the phrase “and while same is continuing.”

In Section 4(b) of this Instrument, the second sentence is-hereby modified to read as
follows:

“Upon the occurrence of an Event of Default, and during its contitvance, the permission
given to Borrower pursuant to the preceding sentence to exercise all wights, power and
authority under Leases shall automatically terminate.”

Section 4(d) of this Instrument is hereby modified as follows:
After the phrase “Event of Default” add the phrase “and while same is continuing”

'fr}ﬁ: second sentence of Section 4(e) of the Security Instrument must be modified as
ollows:

“All Leases for residential dwelling units shall be on forms approved by Lender, shall be
for initial terms of at least six months and not more than two years, and shall not include
options to purchase; provided, however, that up to 10% of all Leases may be for
initial terms of less than six months, but not less than one month.”
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Section 18(h) of this Instrument is hereby modified by adding the following language
after the last sentence in said Section:

“Notwithstanding the foregoing, Borrower may contest the order of any governmental
authority in good faith through appropriate proceedings, provided that (i) Borrower has
demonstrated to Lender’s reasonable satisfaction that any delay in completing Remedial
Work pending the outcome of such proceedings would not result in damage to the
Mortgaged Property or to persons who use or occupy the Improvements, or otherwise
impair Lender’s interest under this Instrument, and (ii) if any delay in completing
Remedial Work results or may result in a lien against the Mortgaged Property, Borrower
shall, promptly upon written request of Lender, furnish to Lender a bond or other security
satisfactory to Lender in an amount not less than 150% of the applicable claim.”

Secticn 18(i) of this Instrument is hereby modified by adding the following sentence at
the end o{ said Section:

“This Section 15{i) is subject to the final sentence of Section 18(h) as modified.”

Section 21(c) of s Instrument is hereby modified to delete subsection (vii) and replace
it with the following:

“(vii) any Transfer of ar. inferest in Borrower or any interest in a Controlling Entity
(which, if such Contiolling Entity were Borrower, would result in an Event of
Default) listed in (A) or (B, below (a “Preapproved Transfer”), under the terms
and conditions listed as iteins (1) through (9) below:

(A)  a Transfer of the membesskip or management interest in Marquette Lakes
of Schaumburg, LLC, a Dciaware limited liability company (the “Sole
Member”) which is as of the dzc of this Instrument, the sole member of
the Borrower by TRECAP Corimercial Realty Partners I, L.P., a
Delaware limited partnership ("Fur.a 111"} or MP Lakes of Schaumburg,
LLC (“MP Manager”) or

(B)  aTransfer of any interest in a Controlling Entic;: of Fund IIL

(1)  Either directly or indirectly, MP Manager or Fund III shall (1)
continue to own not less than twenty percent (20%) of the
ownership interest in the Sole Member and (i.) retain at all times
the managing interest in Borrower.

(2)  Borrower shall provide Lender with prior written Notice of the
proposed Preapproved Transfer, which Notice ust be
gccompanied by a non-refundable review fee in the amount of

3,000.00.

(3) At the time of the proposed Preapproved Transfer, no Event of
Default shall have occurred and be continuing and no event or
condition shall have occurred and be continuing that, with the
giving of Notice or the passage of time, or both, would become an
Event of Default.
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Lender shall be entitled to collect all costs, including the cost of all
title searches, title insurance and recording costs, and all
Attorneys’ Fees and Costs.

Lender shall not be entitled to collect a transfer fee as a result of
these Preapproved Transfers.

In the event of a Transfer prohibited by or requiring Lender’s
approval under this Section 21, this Section (c)(vii) may be
modified or rendered void by Lender at Lender’s option by Notice
to Borrower and the transferee(s), as a condition of Lender’s
consent.

If any certificates evidencing the Securitization remain
outstanding, a Rating Confirmation.

If a nonconsolidation opinion was delivered at origination of the
Loan and if, after giving effect to all Preapproved Transfers and all
nrior Transfers fifty percent (50%) or more in the aggregate of
direct or indirect interests in Borrower are owned by any Person
and itz-Affiliates that owned less than a fifty percent (50%) direct
or irdirect interest in Borrower as of the origination of the Loan,
an opiiicn of counsel for Borrower, in form and substance
satisfactory fo-Lender and to the Rating Agencies, with regard to
nonconsolidarion.

Confirmation acceptanle to Lender that the requirements of Section
33 continue to be satisfied.

PAGE B-5




