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RECORDING REQUESTED BY AND
WHEN RECORDEN 2XTURN TO:

FOX, HEFTER, SWIBEL, LEVIN'& CARROLL, LLP
200 West Madison Street, Suite 3050

Chicago, Illinois 60606

Attn: Joseph C. Huntzicker

(Space Above For Recorder's Use)

Parcel Identification Number(s): See Fxhibit A

CONSTRUCTION MOXTGAGE
WITH ABSOLUTE ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIX TUPE F ILING

NAME OF MIK/WILLOW ROAD REAL ESTATE HOLDING COMPANY, LLC, AN ILLINOIS
MORTGAGOR; LIMITED LIABILITY COMPANY

NAME OF MIK/WILLOW ROAD REAL ESTATE HOLDING COMPANY, LLC. ANILLINOIS
BORROWER: LIMITED LIABILITY COMPANY

NAME OF WELLS FARGO BANK, NATIONAL ASSOCIATION

MORTGAGEE;

PROPERTY 2141 Willow Road, Glenview, Hlinois 60025

ADDRESS:
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WELLS

FARGO

THIS MORTGAGE SECURES A NOTE WHICH PROVIDES FOR A VARIABLE INTEREST RATE

CONSTRUCTION MORTGAGE
WITH ABSOLUTE ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

THE PARTIES TO THIS CONSTRUCTION MORTGAGE WITH ABSOLUTE ASSIGNMENT OF LEASES AND
RENTS, SECURITY AGREEM"NT AND FIXTURE FILING ("Mortgage"), made as of August _, 2010 are
MIK/WILLOW ROAD REAL ESTATF HOLDING COMPANY, LLC, an Illinois limited liability company
("Mortgagor"), and WELLS FARGO EANIZ, NATIONAL ASSOCIATION ("Mortgagee"). The mailing address of
Mortgagor and Mortgagee are the addresses Tor those parties set forth or referred to in Section 7.8 below.

ARTICLZE 1. GRANT -

1.1 GRANT. For the purposes of and upon the terms <nd conditions in this Mortgage, Mortgagor irrevocably
granis, conveys, bargains, mortgages, encumbers, assigrs, transfers, hypothecates, pledges, sets over, and
grants a security interest and assigns to Mortgagee all ofihit real property located in the County of Cook,
State of Illinois, described on Exhibit A attached hereto, together with all buildings and other improvements,
fixtures and equipment now or hereafter located on the real property, «ll right, title, interest, and privileges of
Mortgagor in and to all streets, roads, and alleys used in connection with or pertaining to such real property,
all water and water rights, minerals, oil and gas, and other hydrocarton substances in, on or under the real
property, ali appurtenances, easements, rights and rights of way appurténait_or related thereto, and all air
rights, development rights and credits, licenses and perraits related to the rezl proverty. All interest or estate
which Mortgagor may hereafter acquire in the property described above, and all additions and accretions
thereto, and the proceeds of any of the foregoing, are collectively referred to hereit as the "Property", The
listing of specific rights or property shall not be interpreted as a limit of general terms,

1.2 WARRANTY OF TITLE: USE OF PROPERTY. Mortgagor warrants that it is the soie owner of good
and marketable unencumbered fee simple title to the Property, subject only to those exceptions-approved by
Mortgagee in writing, Mortgagor warrants that the Property is not used principally for agricultura] or farming
purposes, and that the Property is not homestead property.

1.3 USE OF PROCEEDS. Mortgagor represents and warrants to Mortgagee that the proceeds of the obligations
secured hereby shall be used solely for business purposes and in furtherance of the regular business affairs of
Mortgagor, and the entire principal obligations secured by this Mortgage constitute (1) a “business loan” as that
term is defined in, and for all purposes of, 815 ILCS 205/4(1)(c), and (if) a “loan secured by a mertgage on real
estate” within the purview and operation of 815 ILCS 205/4(1)(1).
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2.1

3.1

ARTICLE 2. OBLIGATIONS SECURED

OBLIGATIONS SECURED. Mortgagor makes this Mortgage for the purpose of securing: (a) the
performance of the obligations contained herein and in that certain Building Loan Agreement dated of even
date herewith to which MIK/WILLOW ROAD REAL ESTATE HOLDING COMPANY, LLC, an Hlinois
limited liability company (“Borrower™), and Mortgagee are parties (as amended, restated, supplemented or
otherwise modified from time to time, “Loan Agreement”), which Loan Agreement provides for the
construction of certain Improvements (as defined in the Loan Agreement) on the Property; (b) the payment of
TWO MILLION THREE HUNDRED SIXTY TWO THOUSAND FIVE HUNDRED AND NO/100THS
DOLTARS (8$2,362,500), with interest thereon, according to the terms of that certain Promissory Note
Secured by Mortgage (as amended, restated, supplemented or otherwise modified from time to time, “Note”

of even drie herewith, executed by Borrower, and payable to Mortgagee, as lender; {c) payment to Mortgagee
of all liabuyry, whether liquidated or unliquidated, defined, contingent, conditional or of any other nature
whatsoever, anc performance of all other obligations, arising under any swap, derivative, foreign exchange or
hedge transaction ot arrangement (or other similar transaction or arrangement howsoever described or
defined) at any time entered into between Borrower and Mortgagee in connection with the Note; {d) the
performance of the obligations contained in the other Loan Documents (as defined in the Loan Agreement);
(¢) any and all extensions, v¢ncwals, or modifications of the Note and Loan Agreement, whether the same be
In greater or lesser amounts; and () mayment and performance of any future advances and other obligations
that the then record owner of ull.orvart of the Property may agree to pay and/or perform (whether as
principal, surety or guarantor) for th¢ kenefit of Mortgagee, when such future advance or obligation is
evidenced by a wrting which recites-bat it is secured by this Mortgage (collectively, the “Secured
Obligations”). This Mortgage secures th: pavment of the entire indebtedness secured hereby; provided,
however, that the total amount secured by thi: Mcrigage (excluding interest, costs, expenses, charges, fees,
protective advances and indemnification obligations; a)! of any type or nature} shall not exceed an amount equal
to 200% of the face amount of the Note,

INCORPORATION. The term "obligations” is used her<in in its broadest and most comprehensive sense
and shall be deemed to include, without Emitation, all intercs( and sharges, prepayment charges (if any), late
charges and loan fees at any time accruing or assessed on any o. the Secured Obligations, together with all
costs of collecting the Secured Obligations. All terms of the S<cued Obligations and the documents
evidencing such obligations are incorporated herein by this reference. Al persons who may have or acquire
an interest in the Property shall be deemed to have notice of the terms of the Secured Obligations and the rate
of interest on one or more Secured Obligations may vary from time to time.

ARTICLE 3. ASSIGNMENT OF LEASES AND RENTS

ASSIGNMENT. Mortgagor hercby irrevocably assigns to Mortgagee all of Mortgagor's right, title and
interest in, to and under: (a) ail present and future leases of the Property or any portion thereof, all licenses
and agreements relating to the management, leasing, occupancy or operation of the Property, whether such
leases, licenses and agreements are now existing or entered into after the date hereof ("Leases"); and (b) the
rents, issues, revenues, receipts, deposits and profits of the Property, including, without limitation, all
amounts payable and all rights and benefits accruing to Mortgagor under the Leases ("Payments"). The term
"Leases" shall also include all subleases and other agreements for the use or occupancy of the Property, all
guarantees of and security for the tenant’s performance thereunder, the right to exercise any landlord’s liens
and other remedies to which the landlord is entitled, and all amendments, extensions, renewals or
modifications thereto. This is a present and absolute asstgnment, not an assignment for security purposes
only, and Mortgagee's right to the Leases and Payments is not contingent, upon and may be exercised
without, possession of the Property.
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4.1

GRANT OF LICENSE. Mortgagee confers upon Mortgagor a revocable license ("License™) to collect and
retain the Payments as they become due and payable, until the occurrence of a Default (as hereinafter
defined). Upon a Defauit, the License shall be automatically revoked and Mortgagee may collect and apply
the Payments pursuant to the terms hereof without notice and without taking possession of the Property. All
payments thereafter collected by Mortgagor shall be held by Mortgagor as trustee under a constructive trust
for the benefit of Mortgagee. Mortgagor hereby irrevocably authorizes and directs the tenants under the
Leases to rely upon and comply with any notice or demand by Mortgagee for the payment to Mortgagee of
any rentals or other sums which may at any time become due under the Leases, or for the performance of any
of the tenants’ undertakings under the Leases, and the tenants shall have no duty to inquire as to whether any
Defarit has actually occurred or is then existing. Mortgagor hereby relieves the tenants from any lability to
Mortgager by reason of relying upon and complying with any such notice or demand by Mortgagee.
Mortgage= may apply, in its scle discretion, any Payments so collected by Mortgagee against any Secured
Obligation vader the Loan Documents (as defined in the Loan Agreement), whether existing on the date
hereof or hereafier arising. Collection of any Payments by Mortgagee shall not cure or waive any Default or
notice of Default o malidate any acts done pursuant to such notice.

EFFECT OF ASSIGNMENT. The foregoing irrevocable assignment shall not cause Mortgagee to be: {a)a
mortgagee in possession; (&) responsible or liable for the control, care, management or repair of the Property
or for performing any of the ‘eriis, agreements, undertakings, obligations, represeitations, warranties,
covenants and conditions of the L.eases: (c) responsible or liable for any waste committed on the Property by
the tenants under any of the Lease: or any other parties, for any dangerous or defective condition of the
Property, or for any negligence in the maupement, upkeep, repair or control of the Property resulting in loss
or injury or death to any tenant, licensee, ¢ nployeg, invitee or other person; (d) responsible for or under any
duty to produce rents or profits; or (e} direct'y or indirectly liable to Mortgagor or any other person as a
consequence of the exercise or failure to exercise zny/of the rights, remedies or powers granted to Mortgagee
hereunder or to perform or discharge any obligation, duty or fiability of Mortgagor arising under the Leases.

ARTICLE 4. SECURITY AGREEMENT AND PIXTURE FILING

SECURITY INTEREST. Mortgagor hereby grants and assigns to Vioitgagee a security interest, to secure
payment and performance of all of the Secured Obligations, in all'of“ihe following described personal
property in which Mortgagor now or at any time hereafter has any interest {Ceiiectively, the "Collateral”):

Ali goods, building and other materials, supplies, inventory, work in process, equiprieny, machinery, fixtures,
furniture, furnishings, signs and other personal property and embedded software insiuded therein and
supporting information, wherever situated, which are or are to be incorporated into, us¢din connection with,
or appropriated for use on the Property; together with all Payments and other rents and security deposits
derived from the Property; all inventory, accounts, cash receipts, deposit accounts, accoulis receivable,
contract rights, licenses, agreements, general intangibles, payment intangibles, software, chattel paper
{whether electronic or tangible), instruments, documents, promissory notes, drafis, letters of credit, letter of
credit rights, supporting obligations, insurance policies, insurance and condemnation awards and proceeds,
proceeds of the sale of promissory notes, any other rights to the payment of money, trade names, trademarks
and service marks arising from or related to the ownership, management, leasing, operation, sale or
disposition of the Property or any business now or hereafter conducted thereon by Mortgagor; all
development rights and credits, and any and all permits, consents, approvals, licenses, authorizations and
other rights granted by, given by or obtained from, any governmental entity with respect to the Property; all
water and water rights, wells and well rights, canals and canal rights, ditches and ditch rights, springs and
spring rights, and reservoirs and reservoir rights appurtenant to or associated with the Property, whether
decreed or undecreed, tributary, non-tributary or not non-tributary, surface or underground or appropriated or
unappropriated, and all shares of stock in water, ditch, lateral and canal companies, well permits and all other
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evidences of any of such rights, all deposits or other security now or hereafter made with or given to utility
companies by Mortgagor with respect to the Property: all advance payments of insurance premiums made by
Mortgagor with respect to the Property; all plans, drawings and specifications relating to the Property; all
loan funds held by Mortgagee, whether or not disbursed; all funds deposited with Mortgagee pursuant to any
loan agreement; all reserves, deferred payments, deposits, accounts, refunds, cost savings and payments of
any kind related to the Property or any portion thereof: all of Mortgagor’s right, title and interest, now or
hereafter acquired, to the payment of money from Mortgagee to Mortgagor under any swap, derivative,
foreign exchange or hedge transaction or arrangement (or similar transaction or arrangement howsoever
described or defined) at any time entered into between Mortgagor and Mortgagee in connection with the
Note:‘wgether with all replacements and proceeds of, and additions and accessions to, any of the foregoing;
together »vith all books, records and files relating to any of the foregoing.

As to all ofihe above described personal property which is or which hereafter becomes a "fixture" under
applicable law, th1s Mortgage constitutes a fixture filing under the Illinois Uniform Commercial Code, as
amended or recodinier from time to time ("UCC"), and is acknowledged and agreed to be a "construction
mortgage" under the UC,

" RIGHTS OF MORTGAGLE. Upon the occurrence of a Default, Mortgagee shall have all the rights of a

“Secured Party” under the UCC.~1n addition to such rights, Mortgagee may, but shall not be obligated to, at
any time without notice and at the.exzense of Mortgagor: (a) give notice to any person of Mortgagee's rights
hereunder and eaforce such rights at l=w-or in equity; (b) insure, protect, defend and preserve the Collateral or
any rights or interests of Mortgagee theréin: (c) inspect the Collateral; and {d) endorse, collect and receive
any right to payment of money owing to Morteazor under or from the Collateral. Mortgagee may: (i) upon
written notice, require Mortgagor to assemble any or all of the Collateral and make it available to Mortgagee
at a place designated by Mortgagee; (ii) without prior hotice, enter upon the Property or other place where any
of the Collateral may be located and take possession of, collect, sell, and dispose of any or all of the
Coltateral, and store the same at locations acceptable to'Maurtzagee at Mortgagor's expense; and/or (iii} sell,
assign and deliver at any place or in any lawful manner all‘or any part of the Collateral and bid and become
the purchaser at any such sales. Notwithstanding the abovt; in no.svent shall Mortgagee be deemed to have
accepted any property other than cash in satisfaction of any obligation of Mortgagor to Mortgagee unless
Mortgagee shall make an express written election of said remedy und<r<iiz UCC or other applicable law.

Mortgagor acknowliedges and agrees that a disposition of the Collateralin accordance with Mortgagee’s
rights and remedies as heretofore provided is a disposition thereof in a commercilly reasonable manner and
that ten days prior notice of such disposition is commercially reasonable notice. Moitgagor further agrees
that any sale or other disposition of all or any portion of the Collateral may be appiied /oy Mortgagee first to
the reasonable expenses in connection therewith, ncluding reasonable attorneys’ fees and disbursements, and

then to the payment of the Secured Obligations.

REPRESENTATIONS, WARRANTIES AND COVENANTS. Mortgagor represents and warrants that:
() Mortgagor’s principal place of business is located at the address shown in Section 7.8 below; and (b)
Morigagor’s legal name is exactly as set forth on the first page of this Mortgage and all of Mortgagor’s
organizational documents or agreements delivered to Mortgagee are complete and accurate in every Tespect.
Mortgagor agrees: (a) not to change its name, and as applicable, its chief executive office, its principal
residence or the jurisdiction in which it is organized and/or registered without giving Mortgagee 30 days prior
written notice thereof; (b) to cooperate with Mortgagee in perfecting all security interests granted herein and
in obtaining such agreements from third parties as Mortgagee deems necessary, proper or convenient in
connection with the creation, preservation, perfection, priority or enforcement of any of its rights hereunder;
and (c) that Mortgagee is authorized to file financing statements in the name of Mortgagor to perfect
Mortgagee’s security interest in the Collateral.
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ARTICLE 5. RIGHTS AND DUTIES OF THE PARTIES

PERFORMANCE QF SECURED OBLIGATIONS. Mortgagor and Borrower shall promptly pay and
perform each Secured Obligation when due. If Mortgagor fails to timely pay or perform any portion of the
Secured Obligations (including taxes, assessments and insurance premiums), or if a legal proceeding is
commenced that may significantly affect Mortgagee’s rights in the Property, then Mortgagee may (but is not
obligated to), at Mortgagor’s expense, take such action as it considers to be necessary to protect the value of
the Property and Mortgagee’s rights in the Property, including the retaining of counsel, and any amount so
expepraed by Mortgagee will be added to the Secured Obligations and will be payable by Mortgagor to
Mortgage» on demand, together with interest thereon from the date of advance until paid at the default rate
provided i4 the Note.

TAXES AND A SESSMENTS. Mortgagor shall also pay prior to delinquency all taxes, assessments, levies
and charges imposad 1p0n the Property by any public authority or upon Mortgagee by reason of its interest in
any Secured Obligat.or. or in the Property, or by reason of any payment made to Mortgagee pursuant to any
Secured Obligation; provided, however, Martgagor shall -have no obligation to pay taxes which may be
imposed from time to time-upon Mortgagee and which are measured by and imposed upon Mortgagee's net
income. If the Property or any 15t 6- parcel thereof is part of a larger tax or assessment parcel, Mortgagor
shall, as soon after recordation o1 this Mortgage as is reasonably possible, cause the tax or assessment parcel
to be split or amended so that its boundaries correspond to the boundaries of the Property and its lots or
parcels.

LIENS, ENCUMBRANCES AND CHARG! 18. 'If any lien or claim of lien (other than the lien of this
Mortgage) is recorded against the Property withor't, Mortgagee’s prior written consent, Mortgagor, at
Mortgagor’s sole cost and expense, shall, within 20 cziendar days of such recording or within 5 business days
of Mortgagee's demand, whichever occurs first, pay and discharge the lien or claim of lien, provided however
that Mortgagee may elect in its sole discretion to accept(th- following in lieu of Mortgagor paying and
discharging such lien or claim of ten: (a) within the timefraiiie specified above in this Section 5.3, effect the
release of such lien or claim of lien by recording and delivering to Meurtgagee, at Mortgagor’s sole cost, a
surety bond in form, content and amount (which amount shall be nit wss than the greater of 150% of the
claimed lien amount or the amount required under applicable law) satisfaciory to Mortgagee in its sole
discretion; or (b) within the timeframe specified above in this Section 3.3, picvice Mortgagee, at Mortgagor’s
sole cost, with an ALTA endorsement to its lender’s title insurance policy issued by a title company
acceptable to Mortgagee providing affirmative title coverage over such lien ¢i ¢laim of lien, which
endorsement shall be in form and content satisfactory to Mortgagee in its sole disererion, provided thai,
notwithstanding Mortgagee’s acceptance of any such surety bond or title endorsemen?, Mortgagor shall,
within 90 calendar days of the recording of any such lien or claim of lien covered by Such bond or
endorsement, deliver written evidence to Mortgagee of the release and discharge of such lien or cizim of lien.

DUE ON SALE OR ENCUMBRANCE. If the Property or any interest therein shall be sold, transferred,
including, without limitation, through sale or transfer, directly or indirectly, of a majority or controliing
interest in the corporate stock, partnership interests, or limited liability company membership interests of
Mortgagor or managing member or general partner of Mortgagor (except for transfers solely for estate
planning purposes to one or more trusts of which the transferor is both a beneficiary and the owner for federal
income tax purposes, provided that Lender has approved in writing such estate planning transfer, which
approval shall not be unreasonably withheld, delayed or conditioned), mortgaged, assigned, further
encumbered or leased (except in respect of any Lease (as defined in the Loan Agreement)} (a) which has been
approved by Mortgagee pursuant to the Loan Agreement and (b) for which Mortgagee has received, if
required pursuant to Section 7.2 of the Loan Agreement, an estoppel certificate and a subordination, non-
disturbance, estoppel and attornment agreement, each in form and content satisfactory to Mortgagee),
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5.5

whether directly or indirectly, whether voluntarily, involuntarily or by operation of law, without the prior
written consent of Mortgagee, THEN Mortgagee, in its sole discretion, may at anytime thereafter declare all
Secured Obligations immediately due and payable.

DAMAGES: INSURANCE AND CONDEMNATION PROCEEDS.

a.

The following (whether now existing or hereafter arising) are all absolutely and irrevocably assigned
by Mortgagor to Mortgagee and, at the request of Mortgagee, shall be paid directly to Mortgagee: (i) all
awards of damages and all other compensation payable directly or indirectly by reason of a condem-
riation or proposed condemnation for public or private use affecting all or any part of, or any interest in,
tnic Property or Collateral; (ii) all other claims and awards for damages to, or decrease in value of, all or
aity st of, or any interest in, the Property or Collateral; (iii) all proceeds of any insurance policies
payavie oy reason of loss sustained to all or any part of the Property or Collateral; and (iv) all interest
which ey sccrue on any of the foregoing. Subject to applicable law, and ‘without regard to any
requiremetit sotiained in this Mortgage, Mortgagee may in its good faith discretion apply all or any of
the proceeds i receives 1o its expenses in settling, prosecuting or defending any claim and may apply
the balance to the Sezured Obligations in any order acceptable to Mortgagee, and/or Mortgagee may
release all or any part o the proceeds to Mortgagor upon any conditions Mortgagee may impose.
Mortgagee may commence; appear in, defend or prosccute any assigned claim or action and may
adjust, compromise, settle und cnllect all claims and awards assigned to Mortgagee; provided, however,
in no event shall Mortgagee b& resnonsible for any failure to collect any claim or award, regardless of
the cause of the failure, including, witiout limitation, any malfeasance or nonfeasance by Mortgagee or
its employees or agents.

At its sole option exercised in good faith, M Jrtijagee may permit insurance or condemnation proceeds
held by Mortgagee to be used for repair of sestoration but may condition such application upon
reasonable conditions, including, without limitatio(: (1) the deposit with Mortgagee of such additional
funds which Mortgagee determines are needed to pay al costs of the repair or restoration (including,
without limitation, taxes, financing charges, insurance and.rent during the repair period); (ii) the
establishment of an arrangement for lien releases and disht rseruent of funds reasonably acceptable to
Mortgagee (the arrangement contained in the Loan Agreeront for obtaining lien releases and
disbursing loan funds shall be deemed reasonable with respect 4o _disbursement of insurance or
condemmnation proceeds); (iii) the delivery to Mortgagee of plans aud specifications for the work, a
contract for the work signed by a contractor reasonably acceptable to Morigagee, a cost breakdown for
the work and a payment and performance bond for the work, all of whiCir shall be reasonably
acceptable to Mortgagee; and (iv) the delivery to Mortgagee of evidence wccepiable to Mortgagee
{aa) that after completion of the work the income from the Property will be‘spiticient to pay all
expenses and debt service for the Property; (bb) of the continuation of Leases acceptable to and
required by Mortgagee; (cc) that upon completion of the work, the size, capacity and totai-value of the
Property will be at least as great as it was before the damage or condemnation occurred; (dd) that there
has been no material adverse change in the financial condition or credit of Mortgagor and Borrower
and any guarantors since the date of this Mortgage; and (ee) of the satisfaction of any additional
conditions that Mortgagee may reasonably establish to protect its security. Mortgagor hereby
acknowledges that the conditions described above are reasonable, and, if such conditions have not been
satisfied within sixty (60) days of receipt by Mortgagee of such insurance or condemnation proceeds,
then Mortgagee may apply such insurance or condemnation proceeds to pay the Secured Obligations in
such order and amounts as Mortgagee in its sole discretion may choose.

5.6 DEFENSE AND NOTICE OF LOSSES, CLAIMS AND ACTIONS. At Mortgagor's sole expense,

Mortgagor shall protect, preserve and defend the Property and Collateral and title to and right of possession of
the Property and Collateral, the security hereof and the rights and powers of Mortgagee hereunder against all
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5.7

5.8

5.9

5.10

511

6.1

6.2

adverse claims. Mortgagor shall give Mortgagee prompt notice in writing of the assertion of any claim, of the

filing of any action or proceeding, of any material damage to the Property or Collateral and of any condem-
nation offer or action,

[Intentionally Omitted).

RELEASES. EXTENSIONS MODIFICATIONS AND ADDITIONAL SECURITY. Without notice to
or the consent, approval or agreement of any persons or entities having any interest at any time in the
Property or in any manner obligated under the Secured Obligations {"Interested Parties"), Mortgagee may, -
from time to time, release any person or entity from liability for the payment or performance of any Secured
Obligation, take any action or make any agreement extending the maturity or otherwise altering the terms or
increasing +he amount of any Secured Obligation, or accept additional security or release all or a portion of
the Propevty <ad other security for the Secured Obligations. None of the foregoing actions shall release or
reduce the persedal liability of any of said Interested Parties, or release or impair the priority of the lien of
and security interests created by this Mortgagee upon the Property and Collateral.

SUBROGATION. Mortgagee shall be subrogated to the liem of al) encumbrances, whether released of

record or not, paid in whole orin part by Mortgagee pursuant to the Loan Documents or by the proceeds of
any loan secured by this Morigags:

RIGHT OF INSPECTION. Morigzgee, its agents and employees, upon reasonable advance notice to

Borrower, may enter the Property at any réasonable time for the purpose of inspecting the Property and
Collateral and ascertaining Mortgagor's compliance with the terms hereof,

COMMUNITY_FACILITIES DISTRICT. Winout obtaining the prior written consent of Mortgagee
(which consent shall not be unreasonably withheld, dziaved or conditioned), Mortgagor shall not consent to,
or vote in favor of, the inclusion of all or any part of‘th. Property in any Special Assessment District,
Mortgagor shall immediately give notice to Mortgagee 0farly notification or advice that Mortgagor may
receive from any municipality or other third party of any iatent ot proposal to include all or any part of the
Property in a Special Assessment District. Mortgagee shall have the right, acting reasonably, to file a written
objection to the inclusion of all or any part of the Property in a Specidl Assessment District, either in its own

name or in the name of Mortgagor, and to appear at, and participate-in; any hearing with respect to the
formation of any such district.

ARTICLE 6. DEFAULT PROVISIONS

DEFAULT. For all purposes hereof, the term “Default” shall mean the occurrence of 4 “Default” as defined

in Section 9.1 of the Loan Agreement, provided however, there shall be no cure or grace pel1od in respect of
Section 5.4 hereof,

RIGHTS AND REMEDIES. At any time after Default, Mortgagee shall have all the following rights and
remedies:

a. With or without notice, to declare all Secured Obligations immediately due and payable;

b. With or without notice, and without releasing Mortgagor or Borrower from any Secured Obligation,
and without becoming a mortgagee in possession, to cure any breach or Default of Mortgagor or
Borrower and, in connection therewith, to enter upon the Property and do such acts and things as
Mortgagee deems necessary or desirable to protect the security hereof, including, without limitation;
(i) to appear in and defend any action or proceeding purporting to affect the security of this Mortgage
or the rights or powers of Mortgagee under this Mortgage; (ii) to pay, purchase, contest or compromise
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6.4

any encumbrance, charge, lien or claim of lien which, in the sole judgment of Mortgagee, is or may be
senior in priority to this Mortgage, the judgment of Mortgagee being conclusive as between the parties
hereto; (iii} to obtain insurance and to pay any premiums or charges with respect to insurance required
to be carried under this Mortgage; or (iv) to employ counsel, accountants, contractors and other
appropriate persons;

¢ To commence and maintain an action or actiens in any court of competent jurisdiction to foreclose this
Mortgage or to obtain specific enforcement of the covenants of Mortgagor hereunder, and Mortgagor
agrees that such covenants shall be specifically enforceable by injunction or any other appropriate
“auitable remedy and that for the purposes of any suit brought under this subparagraph, Mortgagor
waives the defense of laches and any applicable statute of limitations;

d.  Toapplyto acourt of competent jurisdiction for and to obtain appointment of a receiver of the Property
as a inateed of strict right and without regard to the adequacy of the security for the repayment of the
Secured Gbligations, the existence of a declaration that the Secured Obligations are immediately due
and payable, o the filing of a notice of default, and Mortgagor hereby consents to such appointment;

e.  To enter upon, possese. ranage and operate the Property or any part thereof;

f. Intentionally Omitted;

g To resort to and realize upon the security hereunder and any other security now or later held by
Mottgagee concurrently or successive y and in one or several consolidated or independent actions; and

Upon sale of the Property at any foreclosure, Morgasee may credit bid (as determined by Mortgagee in its
sole and absolute discretion) all or any portion of inz Secured Obligations. In determining such credit bid,
Mortgagee may, but is not obligated to, take into accowat ali or any of the following: (i) appraisals of the
Property as such appraisals may be discounted or adjusted by Mortgagee in its sole and absolute underwriting
discretion; (ii) expenses and costs incurred by Mortgagee wiih respect to the Property prior to foreclosure;
(iii) expenses and costs which Mortgagee anticipates will be it curred with respect to the Property afier
foreclosure, but prior to resale, mcluiding, without limitation, the couteof any structural reports, hazardous
waste reports or any remediation costs related thereto; (iv) anticipated dis<Gurits upon resale of the Property
as a distressed or foreclosed property; and (v) such other factors or Taters that Mortgagee deems
appropriate. In regard to the above, Mortgagor acknowledges and agrees that: /v)' Mortgagee is not required
to use any or all of the foregoing factors to determine the amount of its credit bid; /x) ihis Section does not
impose upon Mortgagee any additional obligations that are not imposed by law at \he (i the credit bid is
made; {y) the amount of Mortgagee's credit bid need not have any relation to any’ Jsan-to-value ratios
specified in the Loan Documents or previously discussed between Mortgagor and Mcrtgagee; and
(z) Mortgagee's credit bid may be higher or lower than any appraised value of the Property.

APPLICATION OF FORECLOSURE SALE PROCEEDS. Except as may be otherwise required by
applicable law, after deducting all costs, fees and expenses of Mortgagee, including, without limitation, cost
of evidence of title and attorneys' fees in connection with sale and costs and expenses of sale and of any
Judicial proceeding wherein such sale may be made, all proceeds of any foreclosure sale shall be applied:
(a) to payment of all sums expended by Mortgagee under the terms hereof and not then repaid, with accrued
interest at the rate of interest specified in the Note to be applicable on or after maturity or acceleration of the
Note; (b) to payment of all other Secured Obligations; and (c) the remainder, if any, to the person or persons
legally entitled thereto.

APPLICATION OF OTHER SUMS. Alj sums received by Mortgagee under this Mortgage other than
those described in Section 6.3, less all costs and expenses incurred by Mortgagee or any receiver, including,




1024516085 Page: 11 of 17

UNOFFICIAL COPY

Loan No. 1002260

6.5

6.6

6.7

6.8

6.9

without limitation, attorneys' fees, shall be applied in payment of the Secured Obligations in such order as
Mortgagee shall determine in its sole discretion: provided, however, Mortgagee shall have no kability for
funds not actually received by Mortgagee. :

NO CURE OR WAIVER. Neither Mortgagee's nor any receiver's entry upon and taking possession of all or
any part of the Property and Collateral, nor any collection of rents, issues, profits, insurance proceeds,

. condemnation proceeds or damages, other security or proceeds of other security, or other sums, nor the

application of any collected sum to any Secured Obligation, nor the exercise or failure to exercise of any
other right or remedy by Mortgagee or any receiver, shall cure or waive any breach, Default or notice of
Defav!. under this Mortgage, or nullify the effect of any notice of Default or sale (unless all Secured
Obligatiors-then due have been paid and performed and Mortgagor has cured all other Defaults), or impair
the status ¢ the security, or prejudice Mortgagee in the exercise of any right or remedy, or be construed as an
affirmation by Mortgagee of any tenancy, lease or option or a subordination cf the lien of, or security
interests created Dy this Mortgage.

PAYMENT OF COSTS, EXPENSES AND ATTORNEYS® FEES.  Mortgagor agrees to pay to
Mortgagee immediately and-without demand all actual out of pocket costs and expenses incurred by
Mortgagee pursuant to this Aiticie 6 (including, without limitation, court costs and reasonable attorneys” fees,
whether incurred in litigation, inciuding, without limitation, at trial, on appeal or in any bankruptcy or other
proceeding, or not and the costs of any appraisals obtained in connection with a determination of the fair
value of the Property). In addition, Morigagor will pay a reasonable fee for title searches, sale guarantees,
publication costs, appraisal reports or enviroamental assessments magde in preparation for and in the conduct
of any such proceedings or suit. All of th: foregoing amounts must be paid to Mortgagee as part of any
reinstatement tendered hereunder. In the event of any legal proceedings, court costs and attorneys’ fees shall
be set by the court and not by jury and shall be included in any judgment obtained by Mortgagee.

POWER TO FILE NOTICES AND CURE DEFAULTS. Mortgagor hereby irrevocably appoints
Mortgagee and its successors and assigns, as its attorney-in-{act, which agency is coupled with an interest, to
prepare, execute and file or record any document necessary t¢ Create, perfect or preserve Morigagee's security
interests and rights in or to any of the Property and Collateral, a1d upon the occurrence of an event, act or
omission which, with notice or passage of time or both, would constizote a Default, Mortgagee may perform
any obligation of Mortgagor hereunder.

REMEDIES CUMULATIVE. Alf rights and remedies of Mortgagee provided licreunder are cumulative and
are in addition to all rights and remedies provided by applicable law or in any other agreements between
Mortgagor and Mortgagee. No failure on the part of Mortgagee to exercise any of i.s rights hereunder arising
upon any Default shall be construed to prejudice its rights upon the occurrence of any” ¢iner or subsequent
Default. No delay on the part of Mortgagee in exercising any such rights shall be constivad to preclude it
from the exercise thereof at any time while that Default is continuing. Mortgagee may eniore any one or
more remedies or rights hereunder successively or concurrently. By accepting payment or performance of any
of the Secured Obligations after its due date, Mortgagee shall not waive the agreement contained herein that
time is of the essence, nor shall Mortgagee waive either its right to require prompt payment or performance
when due of the remainder of the Secured Obligations or its right to consider the failure to so pay or perform a
Default.

ILLINQIS MORTGAGE FORECLOSURE LAW. It is the intention of Mortgagor and Mortgagee that the
enforcement of the terms and provisions of this Mortgage shall be accomplished in accordance with the
Illinois Mortgage Foreclosure Law (the "Act™), 735 ILCS 5/15-1101 et seq., and with respect to such Act,
Mortgagor agrees and covenants that:

10
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a. Mortgagee shall have the benefit of all of the provisions of the Act, including all amendments thereto
which may become effective from time to time after the date hereof. In the event any provision of the
Act which is specifically referred to herein may be repealed, Mortgagee shall have the benefit of such
provision as most recently existing prior to such repeal, as though the same were incorporated herein by
express reference. If any provision in this Mortgage shall be inconsistent with any provision of the Act,
provisions of the Act shall take precedence over the provisions of this Mortgage, but shall not invalidate
or render unenforceable any other provision of this Mortgage that can be construed in a manner
consistent with the Act. If any provision of this Mortgage shall grant to Mortgagee (including Mortgagee
acting as a mortgagee-in-possession) or a receiver appointed pursuant to the provisions of Section 6.2 of
thic Mortgage any powers, rights or remedies prior to, upon or following the occurrence of a Default
whick are more limited than the powers, rights or remedies that would otherwise be vested in Mortgagee
or in sick receiver under the Act in the absence of said provision, Mortgagee and such receiver shall be
vesied with the powers, rights and remedies granted in the Act to the full extent permitted by law.
Without lim tir the generality of the foregoing, all expenses incurred by Mortgagee which are of the
type referred to 7 Section 5/13-1510 or 5/15-1512 of the Act, whether incurred before or after any
decree or judgment of foreclosure, and whether or not enumerated specifically in this Mortgage, shall be
added to the indebtedness secured hereby and/or by the judgment of foreclosure.

b. Wherever provision is made in this Mortgage or the Loan Agreement for insurance policies to bear
mortgage clauses or other lose rayable clauses or endorsements in favor of Mortgagee, or to confer
authority upon Mortgagee to seftieorparticipate in the settlement of losses under policies of insurance or
to hold and disburse or otherwise conirol the use of insurance proceeds, from and after the entry of
judgment of foreclosure, all such rights and powers of Morigagee shall continue in Mortgagee as
judgment creditor or mortgagee until confirmation of sale.

c. In addition to any provision of this Mortgage authorizing Mortgagee to take or be placed in possession of
the Property, or for the appointment of a receiver, Moltgagee shall have the right, in accordance with
Sections 15-1701 and 15-1702 of the Act, to be placeddn .he possession of the Property or at its request
to have a receiver appointed, and such receiver, or Morwagee,.if and when placed in possession, shall
have, in addition to any other powers provided in this Moitgage..all rights, powers, immunities, and
duties and provisions for in Sections 15-1701 and 15-1703 of the Ant.

d. Mortgagor acknowledges that the Property does not constitute agricuiiural real estate, as said term is
defined in Section 15-1201 of the Act or residential real estate as defined in Gection 15-1219 of the Act.

e. Mortgagor hereby expressly waives any and all rights of reinstatement and redemption, if any, under any
order or decree of foreclosure of this Mortgage, on its own behalf and on behaif. ot cach and every
person, it being the intent hereof that any and all such rights of reinstatement upd redemption of
Mortgagor and of all other persons are and shall be deemed to be hereby waived w0 (ag full extent
permitied by the provisions of Section 5/15-1601 of the Act or other applicable law or replacement
statutes.

ARTICLE 7. MISCELLANEOUS PROVISIONS

ADDITIONAL PROVISIONS. The Loan Documents contain or incorporate by reference the entire
agreement of the parties with respect to matters contemplated herein and supersede all prior negotiations.
The Loan Documents grant further rights to Mortgagee and contain further agreements and affirmative and
negative covenants by Mortgagor which apply to this Mortgage and to the Property and Collateral and such
further rights and agreements are incorporated herein by this reference. Where Mortgagor and Borrower are
not the same, “Mortgagor™ means the owner of the Property in any provision dealing with the Property,

11
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7.2

7.3

7.4

7.5

7.6

7.7

7.8

“Borrower” means the obligor in any provision dealing with the Secured Obligations, and both where the
context so requires,

ATTORNEYS’ FEES. If the Note is placed with an attomey for collection or if an attorney is engaged by
Mortgagee to exercise rights or remedies or otherwise take actions to collect thereunder or under any other
Loan Document, or if suit be instituted for collection, enforcement of rights and remedies, then in all events,
Mortgagor agree(s) to pay all reasonable costs of collection, exercise of remedies or rights or other assertion
of claims, including, but not limited to, reasonable attorneys’ fees, whether or not courl proceedings are
instituted, and, where mstituted, whether in district court, appellate court, or bankruptcy court,

NO'WAL(VER. No previous waiver and no failure or delay by Mortgagee in acting with respect to the terms of
the Not¢ orihis Mortgage shall constitute a waiver of any breach, default, or failure of condition under the Note,
this Mortgage s the obligations secured thereby. A waiver of any term of the Note, this Mortgage or of any of
the obligationsseciired thereby must be made in writing and shall be limited to the express written terms of such
waiver. In the evep? of any inconsistencies between the terms of the Note and the terms of any other document
related to the loan evide iced by the Note, the terms of the Note shall prevail.

MERGER. No merger shal’ olzur as a result of Mortgagee's acquiring any other estate in, or any other lien
on, the Property unless Mortgagee Consents to a merger in writing,

SUCCESSORS IN INTEREST. The ferms, covenants, and conditions herein contained shall be binding
upon and inure to the benefit of the heire; successors and assigns of the parties hereto; provided, however,
that this Section does not waive or modif y the_orovisions of the Section above titled “Due on Sale or
Encumbrance”,

GOVERNING LAW. This Mortgage shall be constrded in accordance with the laws of the state where the
Property is located, except to the extent that federal laws preempt the laws of such state.

EXHIBITS INCORPORATED. All exhibits, schedules orciner items attached hereto are incorporated into
this Mortgage by such attachment for all purposes.

NOTICES. All notices, demands or other communications required or penniied to be given pursuant to the
provisions of this Mortgage shall be in writing and shall be considered as properly given if delivered
personally or sent by first class United States Postal Service mail, postage prepaid, except that notice of
Default may be sent by certified mail, return receipt requested, or by Overnight Exprzss Mail or by overnight
commercial courier service, charges prepaid. Notices so sent shall be effective 3 days.aflernailing, if mailed
by first class mail, and otherwise upon receipt at the address set forth below; provided, Yiowever, that non-
receipt of any communication as the resuit of any change of address of which the sendir party was not
notified or as the result of a refusal to accept delivery shall be deemed receipt of such communication, For
purposes of notice, the address of the parties shall be:

12
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7.10

Mort : :
orgagor MIK/WILLOW ROAD REAL ESTATE HOLDING COMPANY. LLC

790 Estate Drive Suite 100
Deerfield, IL 60015
Attention: Jeffrey D. Silverman

With a copy to:
rhacopy o Wigoda & Wigoda, L1d.

444 N. Michigan Avenue, 26® floor
Chicago, IL 60611
Attention: Robert Wigoda

Mortgagee: WELLS FARGO BANK, NATIONAL ASSOCIATION
Middle Market Real Estate

123 North Wacker Drive, Suite 1900

Chicago, Illinots 60606

Attertion: Cynthia Brickson

Loan #:.1802260

WELLS FARCQO BANK, NATIONAL ASSOCIATION
Minneapolis 1.oan'Center

608 2nd Ave Soutn, 11¢h Floor

Minneapolis, MN 5502

Attention; Patti Matthev's

With a copy to:

Any party shall have the right to change its address for notice tiereunder to any other location within the United
States by the giving of 30 days notice to the other party in the manaer set forth hereinabove. Mortgagor shall
forward to Mortgagee, without delay, any notices, letters or other com:wiaications delivered to the Property or
to Mortgagor naming Mortgagee, "Lender" or the “Construction Lende:” or any similar designation as
addressee, or which could reasonably be deemed to affect the construction of ih Iriprovements or the ability of
Mortgagor to perform its obligations to Mortgagee under the Note or the Loan Agrecrient.

Mortgagor requests a copy of any statutory notice of default and a copy of any statutory»ziin of sale be mailed
to Mortgagor at the address set forth above.

ADVERTISING. In connection with the Loan, Mortgagor hereby agrees that Wells Fargo & v:apany and
its subsidiaries (“Wells Fargo™) may publicly identify details of the Loan in Wells Fargo advertising and
public communications of all kinds, including, but not limited to, press releases, direct mail, newspapers,
magazines, journals, e-mail, or internet advertising or communications. Such details may include the name of
the Property, the address of the Property, the amount of the Loan, the date of the closing and a description of
the size/location of the Property, but may not include private, proprietary or confidential information, or the
like, with respect to Mortgagor.

WAIVER OF MARSHALING RIGHTS. Mortgagor, for itself and for all parties claiming through or under

Mortgagor, and for all parties who may acquire a lien on or interest in the Property, hereby waives all rights to
have the Property and/or any other property marshaled upon any foreclosure of the lien of this Mortgage or on
a foreclosure of any other lien securing the Secured Obligations. Morigagee shall have the right to sell the

13
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Property and any or all of said other property as a whole or in separate parcels, in any order that Mortgagee
may designate.

SUBORDINATION OF PROPERTY MANAGER'’S LIEN. Any property management agreement for the
Property entered into hereafter with a property manager shall contain a provision whereby the property
manager agrees that any and all mechanics lien rights that the property manager or anyone claiming by,
through or under the property manager may have in the Property shall be subject and subordinate to the lien of
this Mortgage and shall provide that Mortgagee may terminate such agreement at any time after the
occurrence of a Default hereunder. Such property management agreement or a short form thereof, at
Mortgaze='s request, shall be recorded with the County Recorder of the county where the Property is located.
In addition. if the property management agreement In existence as of the date hereof does not contain a
subordinatioir provision, Mortgagor shall cause the property manager under such agreement to enter into a
subordinatioi 41" the management agreement with Morigagee, in recordable form, whereby such property
manager subordirctes present and future lien rights and those of any party claiming by, through or under such
property manager i, n¢ lien of this Mortgage.

[signature page follows]

14
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IN WITNESS WHEREQF, Mortgagor has executed this Mortgage as of the day and year set forth above.

“MORTGAGOR”

MIK/WILLOW ROAD REAL ESTATE HOLDING COMPANY, LLC,
an Hlinois limited liability company

By o T /
Name: Tt S, lygvimn)

Its:  Authorized Member

STATE OF ILLINOI2 )

) SS.
COUNTY OF Lonl4e '
I, [M&“ Ssec M. MOE’,&C‘/\Q_-S ,» @ Notary Public in and for said

County, in the State aforesaid, DO HEREBY CERTIFY that9 SN e S m~ @ (4 Silvecman ,
an Authorized Member of MIK/WILLOW ROAD REAL ESTATE HOLDING (_‘JOMPANY, LLC, an Illinois fimited
liability company (“Mortgagor”), personall y ¥0Wn.to me o be the same person whose name is subscribed to the
foregoing instrument as such Authorized Memisr; anpeared before me this day in person and acknowledged that he
signed and delivered said instrument as such Authorized Member of the Mortgagor, as his own free and voluntary
act and as the free and voluntary act of the Mortgagor, for tne uses and purposes therein set forth,

GIVEN under my hand and Notarial Seal this /= S‘%\ day of Audri_,«,&‘ » 2010

5.
: ﬁ@‘a&‘_y %@@ﬂ—
N@TARY PUBLIC 4 z =

My Commission Expires:

November &, Lol
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EXHIBIT A

DESCRIPTION OF PROPERTY

All the certain real property located in the County of Cook, State of Illinois, described as follows:
PARCEL I:

Outlot 4 in“Willow Creek Center, being a resubdivision of Lots R-1, R-2 and R-3 in North Shore Corporate Park,
being a resubdivision recorded December 23, 1999 as Document Number 09192216, in the Southeast %4 and the
South Y of the Nonipcast %4 of Section 22, Township 42 North, Range 12 East of the Third Principal Meridian, in
Cook County, lliinae

PARCEL 2:

Non-exciusive casements for ingr:ss, ezress and parking, utilities, construction, maintenance and reconstruction for
the benefit of Parcel I' granted and Contained in the Operation and Easement Agreement by and between Dayton
Hudson Corporation, a Minnesota corpcration, and Opus North Corporation, an Illinois corporation, dated April 9,
1998 and recorded April 20, 1998 as Doctument Number 98312944 and as amended by First Amendment to
Operation and Fasement Agreement dated Decermber 22, 1999 recorded December 29, 1999 as Document Number
09204790, in Cook County, Illinos,

Parcel Identification Number(s) for the Property: 04-22-202-047-0000

Property Address: 2141 Willow Road, Glenview, Illinois 60025

Drafted By:

FOX, HEFTER, SWIBEL, LEVIN & CARROLL, LLP
200 West Madison Street

Suite 3000

Chicago, Illinois 60606

Attn: Joseph C. Huntzicker




